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PREFACE

This volume of Decisions of the Department of the Interior covers
the period from January 1, 1980 to December 31, 1980. 1t includes the
most important administrative decisions and legal opinions that were
rendered by officials of the Department during the period.

The Honorable Cecil D. Andrus, served as Secretary of the Interior
during the period covered by this volume; Mr. James A. Joseph
served as Under Secretary; Ms. Joan Davenport, Messrs. Robert
Herbst, Guy Martin, Larry Meierotto, Forrest Girard served as As~
sistant Secretaries of the Interior; Mr. Leo Krulitz, served as Solici-
tor. Ms. Ruth R. Banks, served as Director, Office of Hearings and
Appeals. :

This volume will be cited within the Department of the Interior

as “87 1.D.”

Secretary of the Interior.



IN MEMORIAM

FREDERICK FISHMAN
19191980

This volume of Decisions of the Department of the Interior is
dedicated to the memcry of Frederick Fishman, Administrative Judge,
Board of Land Appeals, who served the Board with distinction from
April 6, 1971, to November 28, 1980, the date of his death. Judge
Fishman’s scholarship and good judgment contributed immeasurably
to the development of public land law in this country.
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ERRATA:

Page 19—Right col., line 24, correct to read: Plan No. 3, 60 Stat. 1097.

‘Page 23—F.N. 3, 6 lines from bottom of page, correct to read: clamation No. 2487
of May 27, 1941 (55 Stat.)

Page 53—F.N. 8, last line, correct to read: those portions which are excess.

Page 86—Right col., 1st complete paragraph, line 21, ecorrect to read: as amended
43 U.8.C. §§ 1068-1068b

Page 106—Right col., line 10 correct to read: Tooisgah, 4 IBIA 189, 82 L.D. 541

Page 308—Left column, F.N. 1-—Continued, lines 13 & 14 should read: Carbon
Fuel Co., 1 IBSMA 253, 86 1.D. 483 (1979)

Page 488—Left col., 3d para., line 2 correct to read: Jackson, 38 U.S. (13 Pet.) 498

Page 663—Right col,, lines 20 & 21 correct to read: See Paragon Jewel Coal Co. v.
Commissioner, 380 U.S. 624, 635-36 (stat-
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CUMULATIVE INDEX TO SUITS FOR JUDICIAL REVIEW OF DE-
PARTMENTAL DECISIONS PUBLISHED IN INTERIOR DECISIONS

The table below sets out in alphabetical order, arranged according
to the last name of the first party named in the Department’s decision,
all the departmental decisions published in the Interior Decisions,
beginning with volume 61, judicial review of which was sought by one
of the parties concerned. The name of the action is listed as it appears
on the court docket in each court. Where the decision of the court has
been published, the citation is given, if not, the docket number and
date of final action taken by the court is set out. If the court issued an
opinion in a nonreported case, that fact is indicated; otherwise no
opinion was written. Unless otherwise indicated, all suits were com-
menced in the United States District Court for the District of Colum-
bia.and, if appealed, were appealed to the United States Court of
Appeals for the District of Columbia Circuit. Finally, if judicial re-
view resulted in a futher departmental decision, the departmental de-
cision 1Is cited. Actions shown are those taken prior to the end of the
year covered by this volume.

Adler Construction Co., 67 1.D. 21 (1960) (Reconsideration)

Adler Construction Co. v. U.S., Cong. 10-60. Dismissed, 423 F. 2d 1362
(1970); rehearing dended, July 15, 1970; cert. denied, 400 U.S. 993 (1970);
rehearing dented, 401 U.S. 949 (1971).

Adler Construction Co. v. U.S., Cong. 5-70. Trial Commr’s report accepting
& approving the stipulated agreement filed Sept. 11, 1972,

Estate of John J. Akers, 1 IBIA 8; 77 1.D. 268 (1970)

Dolly Cusker Akers v. The Dept. of the Interior, Civil No. 907, D. Mont.
Judgment for defendant, Sept. 17, 1971; order staying execution of judgment
for 30 days issued Oct. 15, 1971; appeal dismissed for lack of prosecution,
May 3, 1972; appeal reinstated, June 29, 1972; aff’d, 499 F. 2d 44 (9th Cir. 1974).

State of Alaska, Andrew Kalerak, Jr., 73 1.D. 1 (1966)

Andrew J. Kalerak, Jr., et al. v. Stewart L. Udall, Civil No. A-35-66, D.
Alaska. Judgment for plaintiff, Oct. 20° 1966, rev’d, 396 F.2d 746 (9th Cir.
1968) ; cert. den., 393 U.8. 1118 (1969).

XIxX
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Apypeals of the State of Alaska & Seldovia Native Ass’n, Inc.,
2 ANCAB 1, 84 1.D. 349 (1977)

Theodore A. Richards & Judith Miller v. The Secretary of the Interior &
Seldovia Native Ass'n, Inc., Civil No. A78-170-CIV, D. Alaska. Suit pending.

George S. Rhyneer, Walter M. Johnson, David Vanderbrink, Vivian MacInnes,
Bruce McAllister & Alan V.-Hanson v. Cecil Andrus, Secretary of the Inierior,
Seldovia Native Ass'n, Inc., Cook Inlet Region, Inc., Robert Leresche, Comm’r . of
Natural Resources of the State of Alaska, Civil No A78—240 CIV, D. Alaska.

Suit pending.
Allied Contractors, Inc., 68 1.D. 145 (1961)

Allied Contractors, Inc. v. U.8., Ct. Cl. No, 163-64. Stipulation of settle-
ment filed Mar. 3, 1967; compromised.

American Coal Co., 84 1.D. 394 (1977)

American Coal Co. v. Department of the Interior, No. 77-1 604; United States
Ct. of Appeals, 10th Cir. Dismissed on motion of Petitioner, Nov. 23, 1977.

Armeo Steel Corp., 84 1.D. 454 (1977)

United Mine Workers of America v. Cecil -D. Andrus, No. 77-1839, United *
States Ct. of Appeals, D.C. Cir. Suit pending.

Atlantic Richfield Co., Marathon 0Oil Co., 81 1.D. 457 (1974)
Marathon Oil Co. v. Rogers C.B. Morton, Secreiary of the Interior, et al.
Civil No. C 74-180. D. Wyo.

Atlantic Richfield Co. & Pasco, Inc. v. Rogers C. B. Morton, Secretary of the
Interior, Vincent E. McKelvey, Dir. of Geological Survey, & C. J. Curtis, Area
O &G Supervisor, Geological Survey, Civil No. C74-181. D. Wyo.

Actions consolidated; judgment for Plaintiff, 407 F Supp. 1301 (1975);
aff’d, 556 F. 2d 982 (10th Cir. 1977).

Leslie N. Boker et al., A—28454 (Oct. 26, 1960). On reconsideration
Auirice C. Copeland, 69 1.D. 1 (1962)

Autrice Copeland Freeman v. Stewart L. Udall, Civil No. 1578, D. Ariz.
Judgment for defendant, Sept. 3, 1963 (opinion); aff’d, 366 F. 2d 706 (9th
Cir. 1964); no petltlon

Phil Baker, 84 1.D. 877 (1977)

Phil Baker v. Department of Zhe Interior, No 77-1973, United States Ct. of
Appeals, D.C. Cir. Aff’d in part & rev’d in part, Nov. 29, 1978.

Max Barash, The Texas Co., 63 L.D. 51 (1956)

Maz Barash v. Douglas Mc¢Kay, Civil No. 939-56. Judgment for defendant,
June 13, 1977; rev’d & remanded, 256 F. 2d 714 (1958); judgment for plain-
tiff, Dec. 18, 1958, Supplemental decision, 66 1.D. 11 (1958); no petition.
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Barnard-Curtiss Co., 64 1.D, 312 (1957); ’65 I.D. 49 (1958)

Bornard-Curtiss Co. v. U.S., Ct. Cl. No. 491-59. Judgment for plaintiff, 301 -
F. 2d 909 (1962).

Eugenia Bate, 69 1.D. 230 (1962)

Katherine 8. Foster & Brook H. Duncan IT v. Stewart L. Udall, Civil No.
5258, D.N.M. Judgment for defendant, Jan. 8 1964; rev’d 335 F. 2d 828
(IOth Cir. 1964) ; no petition.

Robert L. Beery ¢t al., 25 IBLA 287; 83 1.D. 249 (1976)

J. A. Sleele et. al. v. Thomas 8. Kleppe in his capacity as Secretary of the
Interior, & U.8., Civil No. C76-1840, N.D. Cal. Aff’d, June 27, 1978; no
appeal.

Sam Bergesen, 62 I.D. 295 (1955)
Reconsideration denied, IBCA-11 (Dec. 19, 1955)

Sam Bergesen v. U.8., Civil No. 2044, D, Wash. Complaint dismissed Mar.
11, 1958; no appeal.

Bishop Coal Co., 82 1.D. 553 (1975)

William Bennetf, Paul F. Goad & United Mine Workers v. Thomas S.
Kleppe, Secretary of the Interior, No. 756-2158, United States Ct. of Appeals,
D.C. Cir. Suit pending.

BLM-A-04565669, 70 1.D. 231 (1963)

New York State Natural Gas Corp. v. Stewart L. Udall, Civil No. 2109-63.

Consolidated Gas Supply Corp v. Stewart L. Udall et al., Civil No. 2109-63.
Judgment for defendant, Sept. 20, 1965; Per curiam decision, aff’d, Apr.28,
1966 no petition.

Melvin A. Brown, 69 I.D. 131 (1962)

Melvin A. Brown v. Stewart L. Udall, Civil No. 3352-62. Judgment for de-
fendant, Sept. 17, 1963; rev’d, 335 F. 2d 706 (1964) ; no petition.

R. C. Buch, 75 1.D. 140 (1968)

R. C. Buch v. Stewart L. Udall, Civil No. 68-1358-PH, C.D. Cal. Judgment
for plaintiff, 298 F. Supp. 381 (1969); rev’d, 449 F. 2d 600 (9th Cir. 1971);
Judgment for defendant, Mar. 10, 1972,

Bureau of Land Management v. Holland Livestock Ranch et al., 39
IBLA 272; 86 1.D. 133 (1979).

H olland Livestock Ranch, a Co~Partnership composed of Bright-Holland Co.,
Marimont-Holland -Co., & Nemmeroff-Holland Co., & John J. Casey v.
U.8., Cecil Andrus, Secretary of the Interior, Edward Roland, Cal. State Director,
BLM & Edward Hastey, Nevada State Dzr BLM et al., Civil No. R~79- 78—
HEC, D. Nev. Suit pending.
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The Californie Co., 66 1.D. 54 (1959) -

The California Co. v. Stewart L. Udall, Civil No. 980-59. Judgment for de-
fendant, 187 F. Supp. 445 (1960); aff’d, 296 F. 2d 384 (1961).

In the Matter of Cameron Parish, Lowisiana, Cameron Parish -Police
Jury & Cameron Parish School Board, June 3, 1968, appealed
by Secretary July 5, 1968, 75 I.D. 289 (1968)

Cameron Parish Police Jury v. Stewart L. Udall et al., Civil No. 14-206, -
W. D. La. Judgment for plaintiff, 302 F. Supp. 689 (1969) ; order vacating prior
order issued Nov. 5, 1969.

James W. Canon etal., 84 1.D. 176 (1977)

Mark B. Ringstad, William I. Waugaman, William N. Allen III, Nils
Braastad, Elmer Price, Dan Ramras, & Kenneth L. Rankin v. U.8., Secretary
of the Interior, & The Arctic Slope Regional Corp., Civil No. A78-32-Civ, D.
Alaska. Suit pending.
Canterbury Coal Co., 83 1.D. 325 (1976)

Canterbury Coal Co. v. Thomas 8. Klepge, No. 76-2323. United States Ct. of
Appeals, 3d Cir. Aff’d, per curiam, June 15, 1977.

Carbon Fuel Co., 83 1.D. 39 (1976)

United Mine Workers of America v. Thomas S. Klepge, No. 76-1208, United
States Ct. Appeals, D.C. Cir. Suit pending.

Carson Construction Co., 62 1.D. 422 (1955)

Carson Construction Co. v. U.S.,r Ct. Cl. No. 487-59. Judgment for plaintiff,
Dec. 14, 1961;no appeal.

Chargeability of Acreage Embraced in Oil and Gas Loase Offers, 71 1.D.
337 (1965), Shell 0il Co., A-30575 (Oct. 31, 1966)

Shell 0il Co. v. Udall Civil No. 216-67. Smpulatlon of dismissal filed Aug.
19, 1968.

Chemi-Cote Perlite Corp. v. Arthur C. W. Bowen, 72 1.D. 403 (1965)

Bowen v. Chemi-Cole Perlite, No. 2 CA—Civ. 248 Ariz. Ct, App. Decision
against the Dept. by the lower court aff’d, 423 P. 2d 104 (1967); rev’d, 432 P.
2d 435 (1967).

Stephen H. Clarkson, 72 1.D. 138 (1965)

Stephen H. Clarkson v. U.8., Cong. Ref. 5-68, Trial Commr’s report adverse
to U.8. issued Dec. 16, 1970; Chlef Commr’s report concurring with the. Trial
Commr’s report issued Apr. 13, 1971 85 Stat. 331, Aug. 11, 1971, enacted
" accepting the Chief Commr sxepmt ‘

Appeals of COAC, Ine., 81 1.D. 700 (1974) ‘
COAC, Ine. v. U.8. Ct. CL No. 395-75. Suit pending.
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Mrs. Hannah Cohen, 70 1.D. 188 (1963)

Hannah and Abram Cohen v. U.S., Civil No. 3158, D.R.I. Compromised.

Barney R. Colson, 70 1.D. 409 (1963)

Barney R. Colson et al. v. Stweart L. Udall, Civil No. 63-26~Civ.-Oc. M.D.
Fla. Dismissed with prejudice, 278 F. Supp. 826 (1968); aff’d, 428 F.2d 1046
(5th Cir. 1970) ; cert. denied, 401 U.S. 911 (1971).

Columbian Carbon Co., Merwin E. Liss, 63 1.D. 166 (1956)

Merwin E. Liss v. Fred A. Seaton, Civil No. 3233-56. Judgment fdr defend-
ant, Jan. 9, 1958; appeal dismissed for want for prosecution, Sept. 18, 1958,
D.C. Cir. No. 14,647.

Appeal by the Confederated Salish & Kootenai Tribes bf the Flathead
Reservation, in the Matter of the Enrollment of Mrs. Elverna Y.
Clairmont Baciarelly, 77 1.D. 116 (1970)

Elverna Yevonne Clairmont Baciarelll v. Rogers C. B. Morton, Civil No.
C-70-2200-SC, D. Cal. Judgment for defendant, Aug. 27, 1971; aff’d, 481
F. 2d 610 (9th Cir. 1973); no petition.

Appeal of Continental Oil Co., 68 1.D. 337 (1961)

Continental Oil Co..v. Stewart L. Udall et al., -Civil No. 366-62. Judgment
for defendant, Apr. 29, 1966; afi’d Feb. 10, 1967; cert. den., 389 U.S. 839
(1967).

- Estate of Hubert Franklin Cook, 5 IBIA 42; 83 1.D. 75 (1976)

Leroy V. & Roy H. J ohnson, Marlene Johnson Exendine & Ruth Johnson
Jones v. Thomas 8. Kleppe, Secretary of the Interior, Civil No.- CIV-76~
0362-E, W.D. Okla. Suit pending.

Autrice C. Copeland, 69 I1.D. 1 (1962)
See Leslie N. Baker et al.

E. L. Oord, Donald E. Wheeler, Edward D. Neuhoff, 80 1.D. 301 (1973)

Edward D. Neuhoff & E. L. Cord v. Rogers C. B. Moriton, Secretary of the
Interior, Civil No. R-2921, D. Nev. Dismissed, Sept. 12, 1975 (opinion);
aff’d, July 17, 1978; no petition. i

Appeal of Cosmo Construction Co., 73 1.D. 229 (1966)

Cosmo Constmction Co. et al. v. U.8., Ct. Cl. 119-68. Ct. opinion setting
case for trial on the merits issued Mar. 19, 1971.

Cowin & Co. Ine., 83 1.D. 409 (1976)

United Mine Workers of America v. Thomas S. Kleppe, No. 76-1980,
United States Ct. of Appeals, D.C. Cir. Suit pending.
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Estate of - Jonah Orosbyvv (Deceased Wisconsin Winnebago Unallotted).
81 1.D. 279 (1974) ’

Robert Price v. Rogers C. B. Morton, Individually & in his ofiicial capacity
as Secretary of the Interior & his successors in office, et al., Civil No. 74-0-189,
D. Neb. Remanded to the Secretary for further administrative action,
Deec. 16, 1975.,

John C. deArmas, Jr., P. A. McKenna, 63 1.D. 82 (1956)

Pairick A. McKenna v. Clarence A. Davis, Civil No. 2125-56. Judgment for
defendant, June 20, 1957; aff’d, 259 F. 2d 780 (1958); cert. denied, 358 U.S.
835 (1958).

H. R. Delasco, 39 IBLA 194; 84 1.D. 192 (1979)
Blanche V. White, 40 IBLA 152; 85 1.D. 408 (1979)

Stewart Capital Corp. et al. v. Cecil D. Andrus, Secretary of the Interior,
Civil No. C79-123, D. Wyo. Suit pending.

The Dredge Corp., 64 1.D. 368 (1957); 65 1.D. 336 (1958)

The Dredge Corp. v..J. Russell Penny, Civil No. 475, D. Nev. Judgment for
defendant, Sept. 9, 1964; afi’d, 362 F.2d 889 (9th Cir. 1966); no petition.
See also, Dredge Co. v Husite Co., 369 P. 24 676 (1962); cert. den., 371 U.S.
821 (1962).

'

Eastern Associated Coal Corp., 82 1.D. 22 (1975)

International Union of United Mine Workers of America V.'Rogers C. B-
Morton, Secretary of the Interior, No. 75-1107, United States Ct. of Appeals,
D.C. Cir. Dismissed by stipulation, Oct. 29, 1975.

Eastern Associated Coal Corp., 82 1.D. 311 (1975)

United Mine Workers of America v. Interior Board of Mine Operations
Appeals, No. 75-1727, United States Ct. of Appeals,” D.C. Cir. Petition for
Review withdrawn, July 28, 1975,

Eastern Associatgd Coal Corp., 82 1.D. 506 (1975), Reconsideration,
83 1.D. 425 (1976), Aff’d en banc, 83 1.D. 695 (1976), 7 IBMA
152 (1976)

United Mine Workers of America v. Cecil D. Andrus, No. 77-1030:
United States Ct. of Appeals, D.C. Cir. Voluntary dismissal, Apr. 4, 1977,

Appeal of Eklutna, Inc., | ANCAB 165; 83 1.D. 500 (1976)

State of Alaske v. Alaska Native Claims Appeal Board et al., Civil No.
A76-236, D, Alaska. Suit pending.
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David H. Evans v. Ralph C. Little, A-31044 (Apr. 10, 1970), 1 IBLA
269; 78 1.D. 47 (1971)

David H. Evans v. Rogers C. B. Morion, Civil No. 1-71-41, D. Idaho.
Order granting motion of Ralph C. Little for leave to intervene as a party
defendant issued June 5, 1972. Judgment for defendants, July 27, 1973;
Aff’d, Mar. 12, 1975; no petition.

John J. Farrelly et al., 62 1.D. 1 (1955)

Jokn J. Farrelly & The Fifty-One Oil Co. v. Douglas McKay, Civil No.
3037-55. Judgment for plaintiff, Oct. 11, 1955, no appeal.

Milton D. Feinberg, Benson J. Lamp, 37 IBLA 39; 85 1.D. 380 (1978);
On Reconsideration, 40 IBLA 222; 86 1.D. 234 (1979)

Benson J. Lamp v. Cecil Andrus, Secretary of the Interior, James L. Bur-
ski, Douglas E. Henriques & Edward W. Stuebing, Administrative Judges,
IBLA, Civil No. 79-1804. Suit pending.

Foote Mineral Co., 34 TBLA 285; 85 1.D. 171 (1978)

Foote Mineral Co. v. Cecil D. Andrus, Individ. & as Secretary of the In-
terior, H. William Menard, Individ. & as Director, Geological Survey, &
Murray T. Smith, Individ. & as Area Mining Supervisor, Geological Survey,
Civil No. LV-78-141 RDF, D. Nev. Dismissed without prejudice, Nov. 15,
1979, no appeal.

T. Jack Foster, 75 1.D. 81 (1968)

Gladys H. Foster, Executriz of the estate of T. Jack Foster v. Stewart L.
Udall, Boyd L. Rasmussen, Civil No 7611, D.N.M. Judgment for plaintiff,
June 2, 1969; no appeal.

Franco Western Oil Co. et al., 65 I.D. 316, 427 (1958)
Raymond J. Hansen v. Fred A. Seaton, Civil No. 2810-59. Judgment for
plaintiff, Aug: 2, 1960 (opinion) ; no appeal.
See Safarik v. Udall, 304 F. 2d 944 (1962); cert. dented, 371 U.S. 901 (1962).

_Gabbs Exploration Co., 67 1.D. 160 (1960)

Gabbs Exploration Co. v. Stewart L. Udall, Civil Na. 219-61. Judgmient
for defendant, Dee. 1, 1961; aff’d, 315 F. 2d- 37 (1963); cert. den., 375 U.S.
822 (1963).

Estate of Temens (Timens) Vivian Gardafee, 5 IBIA 113; 83 L.D.
216 (1976)

Confederated Tribes & Bands of the Yakima Indian Nation v. Thomas Kleppe,
Secretary of the Interior, & Erwin Ray, Civil No. C-76-200, E.D. Wash.
Suit pending.

~
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Stanley Garthofner, Duvall Bros., 67 1.D. 4 (1960)
Stanley Garthofner v. Stewart L. Udall, Civil No. 4194-60. Judgment for
plaintiff, Nov. 27, 1961; no appeal.
Estate of Gei-kaun-mah (Bert), 82 1.D. 408 (1975)

Juanita Getkaunmah Mammedaty & Imogene Getkaunmah Carter v. Rogers
C. B. Morion, Secretary of the Inierior, Civil No. CIV 75-1010-E, W.D. Okla,
Judgment for defendant, 412 F. Supp. 283 (1973) ; no appeal.

General Excavating Co., 67 1.D. 344 (1960)

General Excavating Co. v. U.8., Ct. Cl. No. 170-62. Dismissed with prej-
udice Deec. 16, 1963.

Nelson A. Gerttula, 64 1.D. 225 (1957)

Nelson A. Gerttula v. Stewart L. Udall, Civil No. 685-60. Judgment for
defendant, June 20, 1961; motion for rehearing denied, Aug. 3, 1961; aff’d
309 F. 2d 653 (1962) ; no petition.

Charles B. Gonsales et al., Western Oil Fields, Inc., et al., 69 1.D. 236
(1962)
Pan American Petroleum Corp. & Charles B. Gonsales v. Stewart L. Udall,”

Civil No. 5246, D.N.M. Judgment for defendant, June 4, 1964; aff’d, 352
¥. 2d 32 (10th Cir. 1965) ; no petition.

James C. Goodwin, 80 1.D. 7 (1973)

James C. Goodwin v. Dale R. Andrus, State Dir., Bureaw of Land Man-
agement, Burton W. Stlcock, Dir., Bureau of Land Management, & Rogers
C. B. Morton, Secretary of the Interior, Civil No. C-5105, D. Colo. Dismissed.
Nov. 29, 1975 (opinion) ; appeal dismissed, Mar. 9, 1976.

Gulf Oil Corp., 69 1.D. 30 (1962)

Southivestem Petroleum Corp. v. Stewart L. Udall, Civil No. 2209-62.
Judgment for defendant, Oct. 19, 1962; aff’d, 325 F. 2d 633 (1963); no

petition.

Guthrie Electrical Construction, 62 1.D. 280 (1955), IBCA-22 (Supp.)
(Mar. 30, 1956)

Guihrie Electrical Construction Co. v. U.S., Ct. Cl. No. 129-58. Stipulation
of settlement filed Sept. 11, 1958. Compromxsed offer accepted and case closed
Oct. 10, 1958.

L. H. Hagood et al., 65 1.D. 405 (1958)
Fdwin Still et al. v." U.S:, Civil No. 7897, D. Colo. Compromise accepted.
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Raymond J. Hansen et al., 67 1.D. 362 (1960)

Raymond J . Hansen et al. v. Stewart L. Udell, Civil No. 3902-60. Judgment
for defendant, June 23, 1961; aff’d, 304 F. 2d 944 (1962); cert. den., 371
U.8. 901 (1962).

Robert Schulein v. Stewart L. Udall, Civil No. 4131-60. Judgment for
defendant, June 23, 1961; aff’d, 304 F. 2d 944 (1962) ; no petition.

Billy K. Hdtﬁeld et al. v. Southern Ohio Coal Co., 82 1.D. 289 (1975)

District 6 United Mine Workers of America et al. v. U.S. Dept. of Interior
Board of Mine Operations Appeals, No.75-1704, U.8. Court of Appeals, D.C.
Cir. Board’s decision aff’d, 562 F. 2d 1260 (1977).

Jesse Higgins, Paul Gower & Willian Gipson v. Old Ben Coal Corp.,
81 I.D. 423 (1974)

Jesse Higgins et al. v. Cecil D. Andrus, No. 77-1363, United States Ct. of
Appeals, D.C. Cir. Dismissed for lack of jurisdiction, June 20, 1977.

Kenneth Holt, an individual, etc., 68 1.D. 148 (1961)

Kenneth Holt, etc. v. U.8., Ct. CL. No. 162-62. Stipulated judgment, July 2,
1965.

Hope Natural Gas Oof, 70 1.D. 228 (1963)

Hope Natural Gas Co. v. Stewart L. Udall, Civil No. 2132-63.

Consolidated Gas Supply Corp. v. Stewart L. Udall et al., Civil No. 2109—
63. Judgment for defendant, Sept. 20, 1965; Per curiam decision, aff’d,
Apr, 28, 1966; no petition.

Boyd L. Hulse v. William H. Griggs, 67 1.D. 212 (1960)

Williom H. Griggs v. Michael T. Solan, Civil No. 3741, D. Idaho. Stipula-
tion for dismissal filed May 15, 1962,

Idaho Desert Land Entries—Indian Hill Group, 72 1.D. 156 (1965),
U.S. v. Ollie Mae Shearman et al.—Idaho Desert Land Entries—
Indian Hill Group, 73 1.D. 386 (1966)

Wallace Reed et al. v. U.8., Dept. of the Interior et al., Civil No. 1-65~86, D.
Idaho. Order denying preliminary injunection, Sept. 3, 1965; dismissed,
Nov. 10, 1965; amended complaint filed, Sept. 11, 1967.

U.S. v. Raymond T. Michener et al., Civil No. 1-65-93, D, Idaho. Dismissed
without prejudice, June 6, 1966.

U.8.v. Hood Corp. et al., Civil No. 1-67-97, 8.D. Idaho.

Civil Nos. 1-65-86 & 1-67-97 consolidated. Judgment adverse to U.S.,
July 10, 1970; reversed, 480 F. 2d 634 (9th Cir. 1973); cert. dented, 414 U.S.
1064 (1973). Dismissed with prejudice subject to the terms of the stipula-
tion, Aug. 30, 1976.
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Appeal of Inter*Helo, Inc., IBCA-713-5-68 (Dec. 30, 1969), 82 1.D.
591 (1975) _
. John Billmeyer, etc. v. U.8., Ct. Cl. No. 54—74. Remanded with instructions
to admit evidence, May 30, 1975.
Interpretation of the Submerged Lands Act, 71 1.D. 20 (1964)
Floyd A. Wallis v. Stewart L. Udall, Civil No. 3089-63. Dismissed with
prejudice, Mar, 27, 1968.
C. J. Iverson, 82 1.D. 386 .(1975)
C. J. Iverson v. Kent Frizzell, Acting Secretary of the Inierior & Dorothy D.
Rupe, Civil No. 75-106-Blg., D. Mont. Stipulation for dismissal with prej-
udice, Sept. 10, 1976.
J. A. Terteling & Sons, 64 1.1D. 466 (1957)
J. A. Terieling & Sons v. U.S., Ct. Cl. No. 114-59. Judgment for defendant,
390 F. 2d 926 (1968) ; remaining aspects compromised.
J. D. Armstrong Co., 63 1.D. 289 (1956)

" J.'D. Armstrong, Inc. v. U.8., Ct. CL No. 490-56. Plaintiff’s motion to
dismiss petition allowed, June 26, 1959.

M. @. Joknson, 78 1.D. 107 (1971), U.S. v. Menzel G. Jolmson, 18
IBLA 234 (1974)

Menzel G. Johnson v. Rogers C.B. Morton, Secretary of the Interior, et al.,
Civil No. CN-LV-158, RDF, D. Nev. Judgment for defendant, Oct. 18, 1977
appeal filed Dec. 5, 1977,

June Oil & Gas, Inc., Cook 0il & Gas, Inc., 41 IBLA 394;86 1.D. 374
- (1979)

June 01l & Gas, Inc. & Cook 0il & Gas, Inc. v. Cecil D. Andrus, Secretary
of the Interior, et al., Civil No. 79-1334 D. Colo. Suit pending.

Estate of San Pierre Kilkakham (Sem E. Hill), 1 IBIA 299; 79 1.D. -
583 (1972), 4 IBIA 242 (1975), 5 IBIA 12 (1976)

Chiistine Sam & Nan.cy Judge v. Thomas 8. Kleppe, Secretary of the Interior,
- Civil No. C-76-14, E.D. Wash. Dismissed with prejudice.

Anguite L. Kluenter et al., A-30483, Nov. 18, 1965
See Bobby Lee Moore et al. .

Leo J. Kottas, Earl I/utzenhiser, 73 1.D. 123 (1966)

Eorl M. Lutzenhiser and Leo Koitas v. Stewart L. Udall et al., Civil No.
1371, D. Mont. Judgment for defendant, June 7, 1968; aff’d, 432 F._2d 328
(9th Cir. 1970) ; no petition. .
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Mazx L. Krueger, Voughan B. Connelly, 65 1.D. 185 (1958)
S

Maz Krueger v. Fred A. Seaton, Civil No. 3106-58. Complaint dismissed by
plaintiff, June 22, 1959.

W. Dalton, La Rue, Sr., 69 1.D. 120 (1962)

W. Dalton La Rue, Sr. v, Stewart L. Udall, Civil No. 2784-62. Judgment for
defendant, Mar. 6, 1963; afl’d, 324 F. 2d 428 (1963); cert. den., 376 U.8. 907
(1964).

L. B. Samford, Inc., 74 1.D. 86 (1967)

L. B. 8amford, Inc. v. U.8., Ci. Cl. No. 393-67. Dlsmls<ed 410.F, 2d 782
(1969) ; no petition. ‘

Charles Lewellen, 70 1.D. 475 (1963)

Eernard E. Darling v. Stewart L. Udall, Civil No. 474-64. Judgment for
defendant, Oct. 5, 1964; appeal voluntarily dismissed, Mar. 26 1965.

Administrative Appeal of Ruth Pinto Lewis v. Supem'ﬁtendent of the
Eastern Navajo Agency, 4 IBIA 147; 82 1.D. 521 (1975)

Ruth Pinto Lewts, Individually & as the Administratriz of the Estate of
-Ignacio Pinto v. Thomas S. Kleppe, Secretary of the Interior, & U.8., Civil
No. CIV-76-223 M, D.N.M. Judgment for plaintiff, July 21, 1977; no appeal.

Multon H. Lichtenwalner et al., 69 1.D. 71 (1962)

Kenneth McGahan v. Stewart L. Udeall, Civil No. A-21-63, D. Alaska. Dis~
missed on merits, Apr. 24, 1964; stipulated dismissal of appeal with preju-
dice, Oct. 5, 1964.

Merwin E. Liss et al., 70 1.D. 231 (1963) ,;

Hope Natural Gas Co. v. Stewart L. Udall, Civil No.2132-63.

Consolidated Gas Supply Corp. v. Stewart L. Udall et ol., Civil No. 2109-63.
Judgment for defendant, Sept. 20, 1963; per curiam dec., aff’d, Apr. 28
1966; no petition.

Bess May Lutey, 76 1.D. 37 (1969)

Bess May Lutey et al. v. Dept. of Agriculture, BLM, et al., Civil No. 1817,
D. Mont. Judgment for defendant, Dec. 10, 1970; no appeal.

Elgin A. McKenna Exccutriz, Estate of Patrick A. McKennag, 74 1.D.
133 (1967)

Mrs. Elgin A. McKenna as Brecutriz of the Estate of Patrick A. McKenna,
Deceased v. Udall, Civil No. 2001-67. Judgment for defendant, Feb. 14, 1968 ;
afi’d, 418 F. 2d 1171 (1969) ; no petition.

Mrs. Elgin A. McKenna, Widow and Successor in Interest of Patrzck A.
McKenna, Deceased v. Walter J. Hickel, Secretary of the Interior, et al., Civil
No. 2401, D. Ky. Dismissed with prejudice, May 11, 1970.
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A. G. McKinnon, 62 1.D. 164 (1955)
A. G. McKinnon v. U.8., Civil No 9433, D. Ore. Judgment for plaintiff
178 F. Supp. 913 (1959) ; rev’d, 289 F. 2d 908 (9th Cir. 1961).
Estate of Elizabeth C. Jensen McMaster, 5 IBIA 61; 83 I.D. 145 (1976)

Raymond. C. McMaster v. U.S. Dept. of the Interior, Secretary of the In-
terior & Bureau of Indian Affairs, Civil No. C76-129T, W.D. Wash. Dis-
missed, June 29, 1978.

Wade MeNeil et al., 64 1.D. 423 (1957)

Wade McNeil v. Fred A. Seaton, Civil No. 648-58. Judgment for defendant,
June 5, 1959 (opinion); rev’d, 281 F. 2d 931 (1960) ; no petition.

Wade McNeil v. Albert K. Leonard et al., Civil No. 2226, D. Mont. Dis- )
missed, 199 F. Supp. 671 (1961); order, Apr. 16, 1962,

Wade McNeil v. Stewart L. Udall, Civil No. 678-62. Judgment for defend-
ant, Dec. 13, 1963 (opinion); aff’d, 340 F. 2d 801 (1964) ; cert. den., 381 U.S.
904 (1965). ’

Marathon Ol Co., 81 1.D. 447 (1974), Atlantic Richfield Co., Mara-
thon Oil Co., 81 1.D. 457 (1974)

Marathon 04l Co. v. Rogers C. B. Morton, Secretary of the Interior, et. al.,
Civil No. C74-179, D. Wyo.

Marathon Ol Co. v. Rogers C. B. Morton, Secretary of Interior, et al., Civil
No. C 74-180, D. Wyo.

Atlantic Richfield Co. & Pasco, Inc. v. Rogers C. B. Morton, Secretary of
the Interior, et al., Civil No. C 74~181, D. Wyo.

Actions consolidated; judgment for plaintiff, 407 F. Supp. 1301 (1975);
aff’d, 556 F. 2d 982 (10th Cir. 1977).

Salvatore Megna, Guardian, Philip T. Garigan, 65 1.D. 33 (1958)

Salvatore Megna, Guardian etc. v. Fred A. Seaton, Civil No. 468-58. Judg-
ment for plaintiff, Nov. 16, 1959; motion for reconsideration denied, Dec. 2,
1959; no appeal.

Philip T. Garigan v. Stewart L. Udall, Civil No. 1577 Tux., D. Ariz. Pre-
liminary injunction against defendant, July 27, 1966; supplemental dec.
rendered Sept. 7, 1966; judgment for plaintiff, May 16, 1967; no appeal.

Meva Corp., 76 1.D. 205 (1969)

Meya Corp. v. U.8., CL. Ct. No 492-69. Judgment for plaintiff, 511 F. 2d
548 (1975). )

Dunecan Miller, Louise Cuccia, 66 1.D. 388 (1959) »

Lowise Cuccia & Shell Oil Co. v. Stewart L. Udall, Civil No. 562-60. Judg-
ment for defendant, June 27, 1961 ; no appeal.
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Duncan Miller, 70 1.D. 1 (1963)

Duncan Miller v. Stewart L. Udall, Civil No. 931-63. Dismissed for lack of
prosecution, Apr. 21, 1966; no appeal.

Duncan Miller, Samuel W. MelIntosh, 71 1.D. 121 (1964)

Samuel W. McIntosh v. Stewart L. Udall, Civil No. 1522-64. Judgment for
defendant, June 29, 1965; no appeal.

Duncan Mailler, A-30546 (Aug. 10, 1966), A—30566 (Aug. 11, 1966),
and 73 1.D. 211 (1966)

Duncan Miller v. Udall, Civil No. C-167-66, D. Utah. Dismissed with prej-
udice, Apr. 17, 1967; no appeal.

Bobby Lee Moore et al., 72 1.D. 505 (1965) ; Anquita L. Kluenter et al.,
A-30483 (Nov. 18, 1965)

~ Gary Carson Lewis, etc., et al. v. General Services Administration et al., Civil
No. 3253 8.D. Cal. Judgment for defendant, Apr. 12, 1965; aff’d, 377 F.2d
499 (9th Cir. 1967) ; no petition.

Henry S. Morgan et al., 65 1.D. 369 (1958)

Henry 8. Morgan v. Stewart L. Udall, Civil No. 3248-59. Judgment for de-
fendant, Feb. 20, 1961 (opinion); aff’d, 306 F. 2d 799 (1962); cert. den., 371
U.S. 941 (1962).

Morrison-Knudsen Co., Inc., 64 1.D. 185 (1957)

Morrison-Knudsen Co. v. U.8., Ct. Cl. No. 239-61. Remanded to Trial
Comm’r, 345 F. 2d 833 (1965) ; Comm’r’s report adverse to U.S. issued June
20, 1967; judgment for plaintiff, 307 F. 2d 826 (1968); part remanded to the
Board of Contract Appeals; stipulated dismissal on Oct. 6, 1969, judgment
for plaintiff, Feb. 17, 1970,

Glenn Munsey v. Smitty Baker Coal Co., Ralph Baker, Smitty Baker,
& P & P Coal Co., 84 1.D. 336 (1977)

Glenn Munsey v. Cecil D. Andrus, No. 77-1619, United States Ct. of Ap-
peals, D.C. Cir. Suit pending.

Navajo Tribe of Indians v. State of Utah, 80 1.D, 441 (1973)

Navajo Tribe of Indians v. Rogers C. B. Morton, Secretary of the Interior,
Joan B. Thompson, Martin Ritvo & Frederick Fishman, members of the Board
of Land Appeals, Dept. of the Interior, Civil No. C-308-73. D. Utah, Dis-
missed with prejudice, Jan. 4. 1979.

 Richard L. Oclschlaeger, 67 1.D. 237 (1960)

Richard L. Oelschlaeger v. Stewart L. Udall, Civil No. 4181-60. Dismissed,

 Nov. 15, 1963; case reinstated, Feb. 19, 1964; remanded, Apr. 4, 1967; rev’d

& remanded with directions to enter jidgment for appellant, 389 F. 2d 974
(1968) cert. den. 392 U.S, 909 (1968).
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0il and Gas Leasing on Lands Withdrawn by Erecutive Orders for
Indian Purposes in Alaska, 70 1.D. 166 (1963)

Mrs. Louise A Pease v. Stewart L. Uddll, Civil No. 760-63, D. Alaska.
Withdrawn, Apr. 18, 1963,

Superior 0il Co. v. Robert L. Bennett, Civil No. A-17-63, D. Alaska.
Dismissed, Apr. 23, 1963. g '

Neative Village of Tyonek v. Robert L. Bennett, Civil No. A-15-63, D. Alaska.
Dismissed, Oct. 11, 1963.

Mrs. Louise A. Pease v. Stewart L. Udall, Civil No. A-20-63, D. Alaska.
Dismissed, Oct. 29, 1963 (oral opinion); aff’d; 332 F. 2d 62 (9th Cir. 1964);
no petition.

George L. Gucker v. Stewert L. Udall, Civil No. A-39-63. D. Alaska. Dis-
missed without prejudice, Mar. 2, 1964; no appeal.

0il Resources, Inc., 28 IBLA 394;841.D. 91 (1977)

01l Resources, Inc. v. Cecil D. Andrus, Secrelary of the Interior, Civil No
C-77-0147, D. Uta,h Suit pending.

0ld Ben Coal Corp., 81 1.D. 428, 436, 440 (1974)

Old Ben Coal Corp, v. Interior Board of Mine Operations Appeals et al.,
Nos. 74-1654, 74-1655, 74-1656, United States Court of Appeals for the
7th Cir. Board’s deecision aff’d, June 13, 1975; reconsideration denied,
June 27, 1975.
0ld Ben Coal Co., 82 1.D. 355 (1975)

United Mine Workers of America v. U.S. Interior Board of Mine Operations
Appeals, No. 75-1852, United States Court of Appeals, D.C. Cir. Vacated &
remanded with instructions to dismiss as moot, June 10, 1977.

Old Ben Coal Co., 84 1.D. 459 (1977)

United Mine Workers of America v. Cecil D. Andrus, No. 77—1840 United
States Ct. of Appeals, D.C. Cir. Suit-pending,.

Appeal of Ounalashka Corp., 1 ANCAB 104; 83 I.D. 475 (1976)

Ounalaska Corp., for & on behalf of s Shareholders v. Thomas Kleppe,
Secretary of Interior, & his successor & predecessors in oﬁce, et al., Civil No.
A76-241 CIV, D. Alaska. Suit pending.

Jack W. Parks v. L & M Coal Corp.,831.D. 710 (1976)

Jack W. Parks v. Thomas 8. Kleppe, No. 76-2052. United States Ct. of
Appeals, D.C. Cir. Voluntary dismissal, May 4, 1977.

Paul Jarvis, Inc., 64 1.D. 285 (1957)

Paul Jarvis, Inc. v. U.8., Ct. Cl. No. 40-58. Stipulated judgment for plain:
tiff, Dee. 19, 1958,



CUMULATIVE INDEX TO SUITS FOR JUDICIAL REVIEW XXXIII

Peter Kiewit Sons’ 00., 721.D.415 (1965)
Peter Kiewit Sons’ Co. v. US Ct. Cl. 129-66. Judgment for plaintiff,
May 24, 1968.

Curtis D. Peters, 80 1.D. 595 (1973)

Curtis D. Peters v. U.8., Rogers C. B. Morton, as Secretary of the Interior.
Civil No. C-75-0201 RFP N.D. Cal. Judgment for defendant, Dee. 1, 1975;
no appeal.

City of Phoenix v. Alm'n B. Reeves etal.,81 1 D. 65 (1974)

Alvin B. Reeves, Genevieve C. Rippey, Leroy Reeves & Thelma Reeves, as
heirs of A. H. Reeves, Deceased v. Rogers C. B. Morton, Secretary of the Interior,
& The City of Phoeniz, a municipal Corp., Civil No. 74-117 PHX-WPC,
D. Ariz. Dismissed with pleJudlce Aug. 9, 1974 reconsideration den Sept.
24, 1974; no appeal. -

Harold Ladd Pierce, 69 1.D. 14 (1962)

Duncan Miller v. Stewart L. Udall, Civil No. 1351-62. Judgment for de-
fendant, Aug. 2, 1962; aff’d, 317 F. 2d 573 (1963) ; no pe’mtlon

Pocahontas Fuel Co., 83 L.D. 690 (1976)

Howard Mullins v. Cecil D. Andrus, No. 77-1087. United States Ct. of
Appeals, D.C. Cir. Suit pending.

Pocahontas Fuel Co., 84 1.D. 489 (1977)

‘Po.cahontas Fuel C’o_., Div. of Consolidation Coal Co. v. Cecil D. Andrus -
No. 77-2239, United States Ct. of Appeals, 4th Cir. Suit pending.

Port Blakely Ml Co., 71 1.D. 217 (1964)

Port Blakely M7l Co. v. U.8., Civil No. 6205, W.D. Wash. Dismissed with
prejudice, Dec. 7, 1964,

Estate of John S. Ramsey (Wap Tose Note) (Nez Pefce Allottee No.
858, Deceased ), 81 1.D. 298 (1974)
Clara Ramsey Scoit v. U.S. & Rogers C. B. Morton, Secretary of the In-

terior, et al., Civil No. 3-74-39. D. Idaho. Dismissed Wlth prejudice, Aug. 11.
1975;no appeal

Ray D. Bolander Co., 72 1.D. 449 (1965)

Ray D. Bolander Co. v, U.8., Ct. Cl. 51-56. Judgment for plaintiff, Dec. 13,
1968: subsequent Contract Officer’s dec., Dec. 3, 1969; interim dec., Dec. 2,
1969; Order to Stay Proceedings until Mar. 31, 1970; dismissed with preju--
dice, Aug. 3, 1970, .

Estate of Crawford J. Reed (Unallotted Crow No. 6412), 1 IBIA 326;
79 1.D. 621 (1972)

George Reed, Sr..v. Rogers C. B. Morton et al., Civil No. 1105, D, Mont.
Dismissed, June 14, 1973; no appeal.
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Reliable Coal Corp., 1 IBMA 97; 79 1.D. 139 (1972)

Reliable Coal Corp. v Rogers C. B, Morton, Secretary of the Interior, et al.,
No. 72-1477 United States Ct. of Appeals, 4th Cir. Board’s decision aff’d, 478
F. 2d 257 (4th Cir. 1973).

Republic Steel Corp., 82 1.D. 607 (1975)

Republic Sieel Corp. v. Interior Board of Mine Operations Appeals, No.
76-1041, United States Ct. of Appeals, D.C. Cir. Rev'd & remanded, Feb.22,
1978.

Richfield Oil Corp., 62 1.D. 269 (1955)

Richfield Oil Corp. v. Fred A. Seaton, Civil No. 3820-55. Dismissed without
prejudice, Mar. 6, 1958; no appeal.

Hugh S. Ritter, Thomas M. Bunn, 72 1.D. 111 (1965), Reconsideration
denied by letter decision dated June 23, 1967, by the Under
Secretary.

Thomas M. Bunn v. Stewart L. Udgll, Civil No. 2615-65. Rémanded,
June 28, 1966.

Estate of William Cecil Robedeaux, 1 TBTA 106, 87 1.D. 234 (1971);
2 IBIA 33, 80 1.D. 390 (1973)

Oneta Lamb Robedeaux et al. v. Rogers C. B. Morton, Civil No. 71-6486,
D. Okla, Dismissed, Jan. 11, 1973,

Houston Bus Hill v. Rogers C. B. Morton, Civil No. 72-376, W.D. Okla.
Judgment for plaintiff, Oect. 29, 1973; amended judgment for plaintiff,
Nov. 12, 1973; appeal dismissed, June 28, 1974,

Houston Bus Hill & Thurman S. Hurst v. Rogers C. B, Morton, Secretary of
the Intertor, Civil No, 73-528-B, W.D. Okla. Judgment for plaintiff, Apr. 30,
1975; corrected judgment, May 2, 1975; per curiam dec., vacated & remanded,
Oct. 2, 1975; judgment for plaintiff, Dec. 1, 1975.

Estate of Clark Joseph Robinson, 7 IBIA 74; 85 1.D. 294 (1978)

Rene Robinson, by & through her Guardian Ad Litem, Nancy Clifford v.
Cecil Andrus, Secretary of the Interior, Gretchen Robinson, & Trizi Lynn
Robinsen Harris, Civil No. CIV-78-5097, D.8.D. Suit pending.

" Rosebud Coal Sales Co., 37 IBLA 251; 85 1. D. 396 (1978)

Rosebud Coal Sales Co.v. Cecil D, Andrus, Secretary of the Interior, Frank
Gregg, Director, Bureau of Land Management, & Maria B. Bokl, Chief, Land
& Mining, Bureau of Land Management, Wyo., Civil No. C78-261, D. Wyo.
Judgment for plaintiff, Oct. 17, 1979. No appeal.

Richard W. Rowe, Daniel Gaudiane, 82 1.D. 174 (1975)

Richard W. Rowe, Daniel Gaudidne v. Stanley K. Hathawdy, in his official
capacity as Secretary of the Interior, Civil No. 75-1152. Judgment for defend-
ant, July 29, 1976.
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San Carlos Mineral Strip, 69 I.D. 195 (1962)

Jomes Houston Bowman v. Stewart L. Udall, Civil No. 105-63. Judgment for
defendant, 243 F. Supp. 672 (1965); aff’d, sub nom. S. Jack Hinton et al.v.
Stewart L. Udall, 364 F. 2d 676 (1966); cert. denied, 385 U.S. 878 (1966) ; sup-
plemented by M-36767, Nov. 1, 1967.

Seal and Co., 68 1.D. 94 (1961)k

Seal & Co.v. U.8., Ct. ClL 274-62. Judgment for plalntlff Jan. 31, 1964; no
appeal.

Administrative Appeal of Sessions, Inc. (a Ual. Oorp.) v. Vyola Olinger
Ortner (Lessor), Lease No. PSL-33, Joseph Pairick Patencio
(Lessor), Lease No. PSL-36, Larry Ohnger (Lessor), Lease No.
PSL-41,811.D. 651 (1974)

Sesstons, Inc.v. Rogers C. B. Morton, Secretary of the Interior, et al., Civil
No. CV74-3589 LTL, C.D. Cal. Dismissed with prejudice, Jan. 26, 1976.

Sesstons, Inc.v. Rogers C. B. Morton, Secretary of the Interior, et al., Civil
No. OV 74-3591 MML, C.D. Cal. Dismissed with prejudice, Jan. 26, 1976.

Sessions, Inc. v. Rogers C. B. Morton, Secretary of the Interior, et al., Civil
No. CV 74-3590 FW, C.D. Cal. Dismissed with prejudice, Jan. 26, 1976.

Steve Shapiro v. Bishop Coal Co.,83 1.D. 59 (1976)

Bishop Coal Co.v. Thomas 8. Kleppe, No. 76-1368, United States Ct. of Ap-
peals, 4th Cir. Suit pending. »

Shell Oil Co., A-80576 (Oct. 31, 1966), Chargeability of Acreage Em-
braced in Oil & Gas Lease Offers, 71’ 1.D. 337 (1964)

Shell Ol Co. v. Udall, Civil No. 216-67. Sti}ﬁulated dismissal Aug. 19, 1968.
Sinclair Oil & Gas Co., 75 1.D. 155 (1968)

Stncladr Oil- & Gas Co. v. Stewart L. Udall,- Secretary of the Interior, et al.,
Civil No. 5277, D. Wyo. Judgment for defendent, sub nom. Atlaniic Richfield
Co. v. Walter J. Hickel, 303 F. Supp. 724 (1969); afi’d, 432 F. 2d 587 (10th
Cir. 1970) ; no petition.

Charles T. Sink, 82 1.D. 535 (1975)

Charles T. Sink v. Thomas S. Kleppe, Secretary of the Interior—Mining En-

Jorcement & Safety Adminisiration (MESA), No. 75-1292, United States Ct.

~of Appeals for the 4th Cir. Vacated without prejudice to plaintiff’s mghts, 529
F. 2d 601 (4th Cir. 1975).

Southern Pacific Co., 76 1.D. 1 (1969)

Southern Pacific Co.v. Walter J. Hickel, Secretary of the I nteﬁor, Civil No.
8-1274, D. Cal. Judgment for defendant, Dee. 2, 1970 (opinion); no appeal.
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Southern Pacific Co., Louis G. Wedekmd 77 L D 177 (1970), 20 IBLA
365 (1975)

George C. Laden, Louis Wedekind, Mrs. Vern Lear, Mrs. Arda Fritz, &
Helen Laden Wagner, heirs of George H. Wedekind, Deceased v. Rogers C. B.
Morton, et al., Civil No. R-2858, D. Nev. On June 20, 1974, remanded for
further ageney proceedings as originally ordered .in 77 . I.D. 177; Dist. Ct.
reserves jurisdiction; supplemental complaint filed, Aug. 1, 1975; judgment
for defendant, Nov. 29, 1976; appeal filed Jan. 27, 1977. :

Southwest Welding & Manufacturing Division, Yuba Consolidated
Industries, Inc., 69 1.D. 173 (1962)

" Southwest Welding v. U.S., Civil No. 68-1658~CC, C.D. Cal. Judgment for
plaintiff, Jan. 14, 1970; appeal dismissed, Apr. 6, 1970.

Southawestern Petroleum Corp. et al., 71 1.D. 206 (1964)

Southwestern Petrolemh Corp. v. Stewart L. Udall, Civil No. 5773, D.N.M.
Judgment for defendant, Mar. 8, 1965; aff’d, 361 F. 2d 650 (10th Cir. 1966) ;
no petition.

Standard Oil Co. of California et al., 76 I‘.D. 271 (1969)

Standard 0il Co. of California v. Walter J. Hickel et al., Civil No. A-159-
69, D. Alaska. Judgment for plaintiff, 317 F. Supp. 1192 (1970); atf’d, sub nom.
Standard 04l Co. of Cal. v. Rogers C. B. Morton et al., 450 F. 2d 493 (9th Cir.
1971) ; no petition.

Standard 0il Co. of Texas, 71 I._D; 257 (1964)

California 01l -Co. v. Secretary of the Interior, Civil No. 5729, D.N.M.
Judgment for plaintiff, Jan. 21, 1965; no appeal.

James K. Tallman, 68 1D, 256 (1961)

James K. Tallman et al. v. Stewart L. Udall, Civil No. 1852-62. Judgment
for defendant, Nov. 1, 1962 (opinion); rev’d, 324 F. 2d 411 (1963); cert.
granied, 376 U.S. 961 (1964); Dist. Ct. aff’d, 380 U.S. 1 (1965); rehearing
dented, 380 U.S. 989 (1965).

Tezaco, Inec., 75 1.D. 8 (1968)
Texaco, Inc., a Corp. v. Secretary of the Interior, Civil No. 446—68. Judg-
ment for plaintff, 295 F. Supp. 1297 (1969); aff’d, in part & remanded, 437
F.2d 636 (1970) ; aff’d in part & remanded, July 19, 1972.

Texas Construction Co., 64 1.D. 97 (1957), Reconsideration demed
IBCA-73 (June 18, 1957)

" Texas Construction Co. v. U.8., Ct. Cl No. 224—58 Stipulated judgment for
plaintiff, Dec. 14, 1961.
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Estate of John Thomas, Deceased, Cayuse Allottee No. 223 & Esiate
of Joseph Thomas, Deceased, Umatilla Allottee No. 877, 64 1.D.
401 (1957)

Joc Hayes'v. Fred A. Seaton, Secretary of the Interior, Civil No. 859-581.
Judgment for defendant, Sept. 18, 1958; aff’d, 270 F. 2d 319 (1959); cerl.
denied, 364 U.S. 814 (1960) ;reh_earing denied, 364 U.S. 906 (1960).

Thor-Westcliffe Development, Inc., 70 1.D. 134 (1963)

Thor-Westcliffe Development, Inc. v. Stewart L. Udell, Civil N0.7'53>43,
D. N.M. Dismissed with prejudice, June 25, 1963.

See also:

Thor-Westcliffe Development, Inc. v. Stewart L. Udall, et al., Civil No.
2406-61. Judgment for defendant, Mar. 22, 1962; aff’d, 314 F. 2d 257 (1963),
cert. dented, 373 U.S. 951 (1963)

Richa,rd K. Todd etal., 68 1.D. 291 (1961)

Bert F. Duesing v, Stewart L. Udall, Civil No. 290-62. Judgment for de-
fendant, July 17, 1962 (oral opinion) ; aff’d, 350 F. 2d 748 (1965); cert. denied,
383 U.S. 912 (1966). : '

Atwood et al. v. Stewart L. Udall, Civil Nos. 293-62—209-62, incl. Judg-
ment for defendant, Aug. 2, 1962; aff’d, 350 F. 2d 748 (1965); no petition.

Appeal of Toke Cleaners, 81 1.D. 258 (1974)

Thom Propertz'es,llnc. d/bja Toke. Cleaners & Launderers v. U.S. Depart-
ment of the Interior, Bureau of Indian Affairs, Civil No. A3-74-99, D. N.D.
Stipulation for dismissal & order dismissing case, June 16, 1975.

Estate of Phillip Tootsgah, 4 IBIA 189;82 1.D. 541 (1975)

Jonathan Morris - & Velma Tooisgah v. Thomas S. Kleppe, Secretary of the
Interior, Civil No. CIV-76-0037-D, W.D. Okla. Suit pending

Union 0il Co. Bid on Tract 228, Brazos Area, Texas Oﬁshore Sale,
75 1.D. 147 (1968), 76 1.D. 69 (1969)

The Superior 0l Co. et al. v. Stewart L. Udall, Civil No. 1521-68. Judgment
for plaintiff, July 29, 1968, modified, July 31, 1968; aff’d, 409 F. 2d 1115
(1969) ; dismissed as moot, June 4, 1969; no petition.

Union Ol 00_. of Calz:forﬁia, Ramon P. Colvert, 65 1.D. 245 (1958)

Union 01l Co. of California v. Stewart L‘ -Udall, Civil No. 3042-58. Judg-
ment for defendant, May 2, 1960 (opuuon) -aff’d, 289 F. 2d 790 (1961); no
petition.
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Union Oil Co. of California ¢t al., 71 1.D. 169 (1964), 72 I.D. 313 (1965)

Penelope Chase Brown et al. v. Stewart L. Udall, Civil No. 9202, D. Colo.
Judgment for plaintiff, 261 F. Supp. 954 (1966); aff’d 406 F. 2d 759 (10th
Cir. 1969); cert. granted, 396 U.S. 817 (1969); rev’d & remanded, 400 U.S.
48 (1970); remanded to Dist. Ct., Mar. 12, 1971; judgment for plaintiff, 370
F. Supp. 108 (1973) ; vacated & remanded, Sept. 22, 1975; petition for rehear-
ing en banc denied; ceri. denied, June 21, 1976; remanded to the Dept. for
further proceedmgs, Jan. 17, 1977, :

Equity 0il Co. v. Stewart L. Udall, Civil No. 9462, D. Colo. Order to Close
Files and Stay Proceedings, Mar. 25, 1967.

Gabbs Exploration Co. v. Stewart L. Udall, Civil No. 9464, D. Colo. Order to
Close Files and Stay Proceedings, Mar. 25, 1967.

Harlan H. Hugg et al. v. Stewart L. Udall, Civil No. 9252, D. Colo. Order -
to close Files and Stay Proceedings, Mar. 25, 1967.

Barnette T. Napier et al. v. Secrétary of the Inlerior, Civil No. 8691, D.
Colo. Judgment for plaintiff, 261 F. Supp. 954 (1966); aff’d, 406 F. 2d 759
(10th Cir. 1969); cert. granted, 396 U.S. 817 (1969); rev’d & remanded, 400
TU.S. 48 (1970) ; remanded to Dist. Ct., Mar. 12, 1971; judgment for plaintiff,
370 F. Supp. 108 (1973); vacated & remanded, Sept. 22, 1975; petition for
rehearing en banc denied; cert. denied, June 21, 1976; remanded to the Dept.
for further proceedings, Jan. 17, 1977.

John W. Savage v. Stewart L. Udall, Civil 9458, D. Colo. Order to Close
Files and Stay Proceedings, Mar. 25, 1967. .

The Oil Shale Corp. et al. v.. Secretary of the Interior, Civil No. 8680,
D. Colo. Judgment for plaintiff, 261 F. Supp. 954 (1966); aff’d, 406 F. 2d 759
(10th Cir. 1969); cert. granted, 396 U,S. 817 (1969); rev'd & 1emanded, 400
U.S. 48 (1970) ; remanded to Dist. Ct., Mar. 12, 1971; judgment for plaintiff,
370 F. Supp. 108 (1973); vacated & remanded, Sept. 22, 1975; petition for
rehearing en banc denied; cert. denied, June 21, 1876; remanded to the Dept.
for further proceedings, Jan. 17, 1977.

Thé O Shale Corp. et al. v. Stewart L. Udall, Civil No. 9465, D. Colo.
Order to Close Files & Stay Proceedings, Mar. 25, 1967.

Joseph B. Umpleby et al, v. Stewart L. Udall, Civil No. 8685, D. Colo.
Judgment for plaintiff, 261 F. Supp. 954 (1966) ; afi’'d, 406 F. 2d 759 (10th
Cir. 1969) ; cert. granted, 396 U.S. 817 (1969); rev’d & remanded, 400 U.S.
48 (1970); remanded to Dist. Ct., Mar. 12, 1971; judgment for plaintiff, 370
F. Supp. 108 (1973); vacated & remanded, Sept. 22, 1975; petition for rehear-
ing en banc denied; cert. dented, June 21, 1976; remanded to the Dept. for
further proceedings, Jan. 17, 1977.

Ungon 04l Co. of California, o Corp. v. Stewart L. Udall, Civil No. 9461,
D. Colo. Order to Close Files & Stay Proceedings, Mar. 25, 1967.

Union 0il Co. of California, 71 1.D. 287 (1964)

Union Oil Co. of California v. Stewart L. Udall, Civil No. 2595-64. Judgment
for defendant, Deec. 27, 1965; no appeal.
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Union Pacific R.R., 72 L.D. 76 (1965)

The State of Wyoming & Gulf 0il Corp. v. Stewart L. Udall, etcl, Civil
No. 4913, D. Wyo. Dismissed with prejudice, 255 F. Supp. 431 (1966);
aff’d, 379 F. 2d 635.(10th Cir. 1967) ; cert. denied, 389 U.S. 985 (1967).

United Mine Workers of America v. Inland Steel Co., 83 1.D. 87
(1976)

United Mine Workers of America v. Thomas 8. Kleppe, No. 76-1377, United
States Ct. of Appeals, 7th Cir. Board’s decision aff’d, 561 F. 2d 1258 (7th
Cir. 1977).

United Mine Workers of America, Local Union No. 1993 v. Consoli-
dation Coal Co., 84 1.D. 254 (1977)

Local Union No. 1993, United Mine Workers of America v. Cecil D. Andrus,
No. 77-1582, United States Ct. of Appeals; D.C. Cir. Suit pending.

U.S. v. Alonzo A. Adams et al., 64 1.D. 221 (1957), A-27364 (July 1,
1957) )

Alonzo A. Adams et al. v. Paul B. Witmer et al., Civil No. 1222-57-Y,
8.D. Cal. Complaint dismissed, Nov. 27, 1957 (opition); rev’d & remanded,
271 F, 2d 29 (9th Cir. 195%); on rehearing, appeal dismissed as to Witmer;
petition for rehearing by Berriman denied, 271 F. 2d 37 (9th Cir. 1959).

U.S. v. Alonzo Adams, Civil No. 187-60-WM, S.D. Cal. Judgment for plain-
tiff, Jan. 29, 1962 (opinion); judgment modified, 318 F. 2d 861 (9th Cir.
1963); no petition. ‘

US.v. E. A. & Esther Barrows, 76 1.D. 299 (1969)

Hsther Barrows, as an individual & as Erecutriz of the Last Will of E. A.
Barrows, Deceased v. Walter J. Hickel, Civil No. 70-215-CC, C.D. Cal. Judg-
ment, for defendant, Apr. 20, 1970; aff’d, 447 F. 2d 80 (9th Cir, 1971).

U.S. v.dJ. L. Block, 80 1.D. 571 (1973)

.. J.L. Block v. Rogers Morton, Secretary of the Interior, Civil No. LV-74-9,

" BRT, D. Nev. Judgment for defendant, June 6, 1975; rev’d & remanded with
instructions to remand to the Secretary of the Interior, Mar. 29, 1977; no
petition.

U.S. v. Lioyd W. Booth, 76 1.D. 73 (1969) -

Lloyd W, Booth v. Walter J. Hickel, Civil No. 42-69, D. Alaska. Judgment
for defendant, June 30, 1970; no appeal.

US. v. Alice A. & Carrie H. Boyle, 76 1.D. 61, 318 (1969), Reconsid-
eration dented, Jan..22, 1970

Alice A.- & Carrie H. Boyle v. Rogers C. B. Morton, Secretary of the In-
terior. Civil No. Civ-71-491 Phx WEC, D. Ariz. Judgment for plaintiff,
May 4, 1972; rev’d & remanded, 519 F. 2d 551 (9th Cir. 1975); cert. denied,
423 17.8.'1083 (1975). ’ . ‘
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U.S. v. R. W. Brubaker et al., A-30636 (July 24, 1968); 9 IBLA 281,
80 I.D. 261 (1973)

R. W. Brubaker, ajkja Ronald W. Brubaker, B. A. Brubaker, a/kja Bar-
bara A. Brubaker, & William J. Mann, a/k/a W. J. Mann v. Rogers C. B.
Morton, Secretary of the Interior, Civil No. 73-1228 EC, C.D. Cal. Dismissed
with prejudice, Aug. 13, 1973; aff’d, 500 F. 2d 200 (9th Cir. 1974); no petition.

U.S. v. Henrietta & Andrew Julius Bunkowski, 5 IBLA 102; 79 1.D.
43 (1972)

Henrietta & Andrew Julius Bunkowski v. Paul Applegate, District Man-
ager, Bureaw of Land Management, Thomas S. Kleppe, Secretary of the In-
terior, et al., Civil No. R-76-182-BRT, D. Nev. Suit pending.

U.S. v. Ford M. Converse, 721.D. 141 (1965)

Ford M. Converse v. Stewart Udall, Civil No. 65-581, D. Ore. Judgment
for defendant, 262 F. Supp. 583 (1966); aff’d, 399 F. 2d 616 (9th Cir. 1968);
cert. denied, 393 U.S. 1025 (1969).

U.S. v. Alyis F. Denison et al., 71 1.D. 144 (1964), 76 1.D. 233 (1969)

Marie W, Denison, individually & as Execuiriz of tiie Estate of Alvis F.
Denison, Deceased v. StewardL Udall, Civil No. 963 D. Ariz. Remanded, 248
F. Supp. 942 (1965). ;

Leo E. Shoup v. Stewart L. Udall, Civil No. 5822-Phx., D. Ariz. Judgment
for defendant, Jan. 31, 1972.

Reid Smith v. Stewart L. Udall, etc., Civil No. 1053, D. Ariz. Judgment for
defendant, Jan. 31, 1972; aff’d, Feb. 1, 1974; cert. denied, Oct. 15, 1974,

U.S. v. Eperett Foster et al., 65 1.D. 1 (1958)

Evereit Foster et al. v. Fred A. Seaton, Civil No. 344-58. Judgment for de-
fendants, Dec. 5, 1958 (opinion); aff’d, 271 F. 2d 836 (1959); no petition.

U.S. v. Golden Grigg et al., 82 1.D. 123 (1975)

Golden T. Grigg, LeFawn Grigg, Fred Baines, Otis H. Willams, Kathryn
Williams, Lovell Taylor, Williams A. Anderson, Saragene Smith, Thomas M.
Anderson, Bonnie Anderson, Charles L. Taylor, Darlene Baines, Luann &
Poul E. Hogg v. U.8., Rogers C. B, Morton, Secretary of the Interior, Civil No.
1-75-75, D. Idaho. Judgment for defendant, Nov. 6, 1979.

U.S.v. Henault Mining Co., 73 1.D. 184 (1966)

Henault Mining Co. v. Harold Tysk, et al., Civil No. 634, D. Mont. Judg-
ment for plaintiff, 271 F. Supp. 474 (1967); rev’d & remanded for further
proceeding, 491 F. 24 766 (9th Cir. 1969); cert. denied, 398 U.S. 950 (1970);
Judgment for defendant, Oet. 6, 1970.

U.S.v. Charles H. Henrikson et al., 70 1.D. 212 (1963)

Charles H. Henrikson et al. v. Stewart L. Udall et al., Civil No. 41749, N.D.
Cal. Judgment for defendant, 229 F. Supp. 510 (1964); afi’d, 350 F. 2d 949
(9th Cir. 1965) ; cert. denied, 384 17.8. 940 (1966).



CUMULATIVE ' INDEX TO SUITS FOR JUDICIAL REVIEW XLI

U.S. v. Humboldt Placer Mining Co. &: Del De Rosier, 79 1.D.- 709
(1972)
Humboldt Placer Mining Co. & Del De Rosier v. Secretary of the Interior,

Civil No. 8-2755, BE.D. Cal. Dismissed with prejudice, June 12, 1974; aff’d,
549 F. 24 622 (9th Cir. 1977) ; petition for cert. filed June 25, 1977."

U.S. v. Ideal Cement Co., 5 IBLA 235, 79 1.D. 117 (1972)

Ideal Basic Industries, Inc., formerly known as Ideal Cement Co. v. Rogers
C. B. Morton, Civil No. J-12-72, D. Alaska. Judgment for defendant, Feb. 25,
1974; motion to vacate judgment denied, May 6 1974; aff’d, 542 F. 2d 1364
(9th Cll‘ 1976).

U.S. v. Independent Quick Siter Co., 72 1.D. 367 (1965)

Independent Quick Silver Co., an Oregon Corp. v. Stewart L. Udall, Civil No.
65-590, D. Ore. Judgment for defendant, 262 F. Supp. 583 (1966), appeal
dismissed.

U.S. v. Richard Dean Larice, 73 1.D. 218 (1966)

Richard Dean Lance v. Stewart L. Udall et al., Civil No. 1864; D. Nev. Judg-
ment for defendant, Jan. 23, 1968; no appeal.

U.S. v. William A. MecCall, Sr., The Dredge Corp., Estate of Olaf H.
Nelson, Deceased, Small Tract Applicants Assn, Intervenor 78
I.D. 71 (1971)

William A. McCall, Sr., The Dredge Corp. & Olaf H. Nelson v. John F.
Boyles et al.,, Civil No. 74-68 (RDF), D. Nev. Judgment for defendant,
June 8, 1976. s

U.S. v. William A. McCall, Sr., Estate of Olaf Henry Nelson, Deceased
7IBLA 21;79 1.D. 457 (1972)

William A, McCall, Sr. & the Estate of Olaf Henry Nelson, Deceased v.
John 8. Boyles, District Manager, Bureau of Land Management, Thomas
8. Kleppe, Secretary of Interior, et al., Civil No. LV=-76-155 RDF, D. Nev.
Judgment for defendant, Nov. 4, 1977; appeal filed.

U.S. V. Kenneth McClarty, 71 1.D. 331 (1964), 76 1.D. 193 (1969)

Kenneth McClarty v. Stewart’ L. Udall et al., Civil No. 2116, E.D. Wash.
Judgment for defendant, May 26, 1966; rev’d & remanded, 408 F. 2d 907
(9th Cir. 1969); remanded to the Secretary, May 7, 1969; vacated & re-
manded to Bureau of Land Management, Aug. 13, 1969.

U.S. v. Charles Maher et al., 5 IBLA 209, 79 1.D. 109 (1972) -

Charles Maher & L. Franklin -Mader v. Rogers C. B. Morton, Secretary of
the Intertor, Civil No. 1-72-153, D. Idaho. Dismissed without prejudice
Apr. 3,1973. - A
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U.8.v. Mary A. Mattey, 67 1.D. 63 (1960)

U.8.v. Edison R. Nogueira et al., Civil No. 65-220-PH, C.D. Cal. Judgment
for defendant, Nov. 16,.1966; Rev’'d & remanded, 403 F. 2d 816 (1968); no
petition. ‘ .

US. v. Frank & Wanita Melluzzo, 76 1.D. 160 (1969), 32 IBLA 46
(1977) ‘

Frank & Wanita Melluzzo v. Rogers C.B. Morton, Civil No. CIV 73-308
PHX CAM, D. Ariz. Judgment for defendant, June 19, 1974; aff’d in part,
rev’d & remanded in part 534 F. 2d 860 (9th Cir. 1976} ; no petition.

Frank & Wanita Melluzzo v. Cecil Andrus, Secrétary of the Interior, Civil
No. CIV-79-282 PHX, CAM, D. Ariz. Judgment for defendant, May 20,
1980.

US. v. Frank & Wanita Melluzzo et al., 76 1.D. 181 (1969), Recon-
stderation, 1 IBLA 37, 77 1.D. 172 (1970)

WJM Mining & Development Co. et al. v. Rogers C.B. Morton, Civil No.
70-679, D. Ariz. Judgment for defendant, Dec. 8, 1971; dismissed, Feb. 4,
1974.

U.S. v. Mineral Ventures, Lid., 830 1.D. 792 (1973)

Mineral Ventures, Ltd. v. The Secretary of the Interior, Civil No, 74-201,
D. Ore. Judgment for defendant, July 10, 1975; vacated & remanded, May 3,
1977; modified amended judgment, Sept. 9, 1977.

U.S. v. G. Patrick Morriset al., 82 1.D. 146 (1975)

G. Patrick Morris, Joan E. Roth, Elise L. Neeley, Lyle D. Roth, Vera M.
Baltzor (formally Vera M. Noble), Charlene 8. & George E. Baltzor, Juanita
M. & Nellie Mae Morris, Mile & Peggy M. Axzelsen, & Farm Development
Corp. v. U.8. & Rogers C. B. Morton, Secretary of the I nterior, Civil No. 1-75—
74, D. Idaho. Afi’d in part, rev'd in part, Dec. 20, 1976; rev’d Nov. 16, 1978.

U.S. v. New Jersey Zinc Co., 74 1.D. 191 (1967)

The New Jersey Zinc Corp., a Del. Corp. v. Stewart L. Udall, Civil No.
67-C-404, D. Colo. Dismissed with prejudice, Jan. 5, 1970.

U.S. v. Lioyd O'Callaghan, Sr., et al., 79 1.D. 689 (1972), U.S. v. Lioyd
0 Callaghan, Sr., Contest No. R-04845 (July 7, 1975), 29 IBLA
333 (1977)

Lioyd O°Callaghan, 8r., Individually & as Exzecutor of the Estote of Ross
0’ Callaghan v. Rogers Morton et al,, Civil No. 73-129-8, 8.D. Cal. Aff'd
in part & remanded, May 14, 1974. Judgment for defendant, May 16, 1978,
aff’d, May 8, 1980.
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US. v. J. R. Osborne et al., 77 1.D. 83 (1970), 28 TBLA 13 (1976),
Reconsideration denied by Order dated Jan. 4, 1977

J. R. Osborne, individually & on behalf of R. K. Borders ef al. v. Rogers
C. B. Morton et al., Civil No. 1564, D, Nev. Judgment for defendant, Mar.
1, 1972; remanded to Dist. Ct. with directions to reassess Secretary’s con-
clusion, Feb. 22, 1974; remanded to the Dept. with orders to re-examine
the issues, Dec. 3, 1974.

Bradford Mining Corp., Successor of J. R. Osborne, agent for various persons
v. Cecil D. Andrus, Secretary of the Interior, Clv11 No. LV-77-218, RDF.
D. Nev. Suit pending.

U.S. v. Pittsburgh Pacific Co., 30 IBLA 388; 84 1.D. 282 (1977)

Pittsburgh Pacific Co. v. U.S., Depl. of the Interior, Cecil Andrus, Joseph W.
Goss, Anne Poindexter Lewts, Martin Ritvo, State of South Dakota, Dept. of En-
vironmental Proteciion & Allen Lockner, Civil No. CIV - 77—3050, W.D.S.D.
Suit pending.

State of South Dakota v. Cecil D. Andrus, Secretary of the Intertor, et al.,
Civil No. CIV 77-5058, W.D.S.D. Dismissed, Dec. 26, 1978.

U.S.v. E.V. Pressentin & Devisees of the H. S. Martin Estate, 71 1.D,
447 (1964)

E. V. Pressentin, Fred J. Martin, Admin. of H. A. Martin Estate v. Stewuort
L. Udall & Charles Stoddard, Civil No. 1194-65. Judgment for defendant.
Mar. 19, 1969; no appeal.

U.S. v. Ollie Mae Shearman et al., 73 1.D. 386 (1966)
See Idaho Desert Land Entries—Indian Hill Group.
U.S.v. C. F. Snyder et al., 72 1.D. 223 (1965)

Ruth Snyder, Adm’r (z) of the Estate of C. F. Snyder, Deceased, et al. v.
Stewart L. Udall, Civil No. 66-C-131, D. Colo. Judgment for plaintiff,
267 F. Supp. 110 (1967); rev’d 405 F. 2d 1179 (10th Cir. 1968); ceri. dented,
396 U.S. 819 1969). '

U.S. v. Southern Facific Co., 77 1.D. 41 (1970)

Southern.Pacific Co. et al. v. Rogers C. B. Morton et al., Civil No, 85-2155, -
E.D. Cal. Judgment for defendant, Nov. 20, 1974.

U.S. v. Clarence T: & Mary D. Stevens, 77 1.D. 97 (1970) -

Clarence T. & Mary D. Stevens v. Walter J. Hickel, Civil No. 1-70~94,
D. I__da,ho. Judgment for defendant, June 4, 1971.

U.S. v. Elmer H. Swanson, 81 1.D. 14 (1974), 34 IBLA 25 (1978)

Elmer H. Swanson v. Rogers C. B. Morton, Secretary of the Interior, Civil
No. 4-74-10, D. Idaho. Dismissed without prejudice, Deec. 23, 1975, (opinion).

Elmer H. Swanson & Livingston Silver, Inc. v. Cecil D. Andrus, Secretary
aof the Interior, Civil No. CIV-78-4045, D. Idaho. Suit pending.
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U.S. v. Alfred N. Verrue, 75 1.D. 300 (1968)

Alfred N. Verrue v. U.S. et al., Civil No. 6898 Phx., D. Ariz. Rev'd &
remanded, Dee. 29, 1970; aff’d, 457 F..2d 1202 (9th Cir. 1971); no petition.

U.S. v. Vernon 0. & Ina O. White; 72 1.D. 552 (1965)

Vernon O. & Ina C. White v. Stewart L. Udall, Civil No. 1-65-122, D. Idaho.
Judgment for defendant, Jan. 6, 1967; aff’d, 404 F. 2d 334 (9th Cir. 1968) ;
no petition.

U.S. v. Frank Winegd?' et al.; 81 1.D. 370 (1974)

Shell 0il Co.. & D. A. Shale, Inc. v. Rogers C. B. Morton, Secretary of the
Intertor, Civil No. 74-F-739, D. Colo. Judgment for plaintiff, Jan. 17, 1977;
aff’d, Jan. 25, 1979.

USs. v. Elodymae Zwang, US v. Darrell Zwang, 26 IBLA 41; 8 L.D.
280 (1976) ‘

Darrell & Elodymae Zwang v. Cectl D. Andrus, Secrelary of the Interior,
Civil No. 77-1431 R. D. Cal. Judgment for plaintiff, Aug. 20, 1979.

U.S.v. Merle 1. Zweifel etal., 80 1.D. 323 (1973)

Merle I. Zweifel et al. v. U.S., Civil No. C-5276, D. Colo. Dlsmlssed with-
out prejudice, Oct. 31, 1973.

Kenneth Roberts ei al. v. Rogers C. B. Morton & The Interior Board of
Lond Appeals, Civil No, C-5308, D. Colo. Dismissed w1t11 pr eJudlce 389 F.
Supp. 87 (1975); a,ﬁ' d, 549 F. 2d 158 (10th Cir. 1977).

K. A Vaughey, 63 1.D. 85 (1956)

E. A. Vaughey v. Fred A. Seaton, Civil No. 1744-56.-Dismissed by stipula-
tion, Apr. 18, 1957; no appeal.

Estate of Cecelia Smith Vergote (Borger), Morris ‘A. (K.) Charles &
Caroline J. Charles (Brendale), 5 IBIA 96; 83 1.D. 209 (1976)
Confederated Tribes & Bands of the Yakima Indian Nation v. Thomas 8.

Kleppe, Secretary of the Interior & Phillip- Brendale, Civil No. C~76-199,
E.D. Wash Suit pending.

Estate of Florence Bluesky Vessell (Unallotted Lac Courte Oreilles
Chippewa of Wisconsin), 1 IBIA 312,79 1.D. 615 (1972)

Constance Jean Hollen Eskra v. Rogers iC. B. Morton et al., Civil No 72
(C-428, D. Wis. Dismissed, 380 F. Supp. 205 (1974); rev’d, Sept. 29, 1975,
no petition.

Burt A. Wackerlietal., 73 1.D. 280 (1966)

Burt & Lueva G. Wackerli et al. v. Stewart L. Udall et al., Civil No. 1-66-92
D. Idaho. Amended complaint filed Mar. 17, 1971; judgment for plaintiff,
Feb. 28, 1975.
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 Estate of Milward Wallace Ward, 82 I.D. 341 (1975)

Alfred Ward, Irene Ward Wise & Elizabeth Collins v. Kent Frizzell, Act-
ing Secretary of the Interior, et al., Civil No. C75-175, D. Wyo. Dismissed,
Jan. 1, 1976.

Weardeo Construction 007'@., 64 1.D. 376 (1957)

‘ Weardco Construction Corp. v. U.S., Civil No. 278-59-PH, 8.D. Cal.
Judgment for plaintiff, Oct. 26, 1959, sa,tlsfa.ctlon of Judgment entered
Feb. 9, 1960.

Estate of Mary Ursula Rock Wellknown, 1 1BIA 83; 78 1.D. 179
(1971)

William T. Shaw, Jr. et al. v. Rogers C. B. Morton et al., Civil No. 974,
D. Mont. Dismissed, July 6, 1973 (opinion) ; no appeal.

Western Nuclear, Inc., 35 IBLA 146;85 1.D. 129 (1978)

" Western Nuclear, Inc., @ Del. Corp., authorized & doing business in the
State of Wyo. v. Cecil Andrus, Secrelary of the Interior, & U.8., Civil No,
C78-129, D. Wyo. Suit pending.

Minnie E. Wharton, John W. Whartow,, Ruth Wharton James, Carroll .
Wharton, Iris Wharton Bariyl, Marvin Wharton, Thomas Whar-
ton, Betty Wharton Zink, Faye Wharton Pamperien, & Samuel
Wharton, 4 IBLA 287; 79 1.D. 6 (1972)

U8 & Rogers C. B Morton, Secretary of The Interior v. Minnie E. &
John W. Wharton, Ruth Wharton James, Carroll Wharton, Iris Wharton
Bartyl, Marvin Wharton, Thomas Wharton, Betty Wharton Zink, Faye Wharton
Pamperien & Samuel Wharton, Civil No. 70-106, D. Ore. Judgment for de-
fendant, Feb. 26, 1973; reconsideration denied, June 4, 1973; rev’d & remanded,
514 F. 2d 406 (9th Clr 1975) ; no petition.

Estate of Hiemstennie (Maggie) Whiz Abboii, 2 IBLA 53, 80 1.D. 617
(1973); 4 IBIA 12, 82 1.D. 169 (1975); reconsideration denied,
4 IBIA 79 (1975)

Doris Whiz Burkybile v. Alvis Smith, Sr., as Guardian Ad Litem for Zelma,
Vernon, Kenneth, Mona & Joseph Smith, Minors ef al., Civil No. C-75-190,
E.D. Wash. Judgment for defendant, Jan, 21, 1977; no appeal.

Frank Winegar, Shell 0il Co. & D. A. Shale, Inc., 74 1.D. 161 (1967)

Shell 0l Co. et al. v. Udall et al., Civil No. 67-C-321, D. Colo. Judgment
for plaintiff, Sept. 18, 1967; no appeal.

Appeal of Wisenak, Inc., 1 ANCAB 157;83 1.D. 496 (1976)

Wisenak, Inc., an Alaska Corp. v. Thomas S. Kleppe, Individually & as Sec-
retary of the Intericr & the U.S., Civil No. F76-38 Civ., D. Alaska. Remanded
to Department for further proceedings, July 9, 1979.

i ! -
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Estate of Wook-Kah-Nah, Comanche Allottee No. 1927, 65 1.D. 436
(1958)

Thomas J. Huff, Adm. with will annexed of the Estate of Wook-Kah-Nah,
Deceased, Comanche Enrolled Restricted Indian No. 1927 v. Jane Asenap,
Wilfred Tabbytite, J. R. Graves, Ezaminer of Inheritance, Bureau of Indian
Affairs, Dept. of the Interior & Earl R. Wiseman, District Dir. of Internal
Revenue, Civil No. 8281, W,D. Okla. Dismissed as to the Examiner of Inheri-
tance; plaintiff dismissed suit without prejudice as to the other defendants.

Thomas J. Huff, Adm. with will annexed of the Estate of Wook-Kah-Nah
v. Stewart L. Udall, Civil No. 2595-60. Judgment for defendant, June 5, 1962;
remanded 312 F. 2d 358 (1962).

State of Wyoming, 27 IBLA 137; 83 1.D. 364 (1976)

State of Wyoming, Albert E. King, Comm’r of Public Lands v. Cecil D.
Andrus, Secretary of the Interior, Civil No. C77-034K, D. Wyo Judgment
for defendant, Sept. 8, 1977; aff’d, July 18, 1979.

Zeigler Coal Co., 81 1.D. 729 (1974)

Inlernational Undon of United Mine Workers of America v. Stanley K.
Hathaway, Secretary of the Interior, No. 75-1003, United States Court of
Appeals, D.C. Cir. Rev'd & remanded to the Board for further proceedings,
532 F. 2d 1403 (1976).

’ Zevgler Coal Co., 82 1.D. 36 (1975)

Zeigler Coal Co. v. Kent Frizzell, Acting Secretary of the Interior, No. 75-1139,
United States Court of Appeals. D.C. Cir. Judgment for defendant, 536 F.
2d 398 (1976).
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Cox, Allen H. (30 L.D. 90, 468); va-

" cated, 31 L.D. 114 (1901).

Crowston ¢. Seal (5 ‘L.D. 213);
ruled, 18 L.D. 586 (1894).

Culligan ». State’ of Minnesota (34
L.D. 22) ; modified, 34 L.D. 151 (1905).

over-
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Cunningham, John (32 L.D.
modified, 32 L.D. 456 (1904).
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Dailey Clay Products Co. (48 L.D, 429,
431); overruled so far as in conflict,

" 50 L.D. 656 (1924).

Dakota Central R.R. Co. . Downey (8

L.D. 115); modified, 20 L.D. 131
(1895). -
Davidson, Robert A., 13 IBLA 368

(1973), overruled to the extent in-
consistent,  J. Burton Tuttle, 49
IBLA 278 87 I.D. 350 (1980).

Davis, E. W., A-29889 (Mar. 25, 1964},
no longer followed in. part; 80 I.D.
698 (1973).

Davis, Heirs of (40 L.D.

- ruled, 46 L.D. 110 (1917).

DeLong v. Clarke (41 L.D. 278); modi-
fied so far as in-confliet, 45 L.D. 54
(19186).

Dempsey, - Charles H. (42 LD 215);
modified, 43 L.D. 300 (1914).

Dennison and Willits (11 C.L.O. 261);
oveérruled so far -as in conflict, 26

. L.D. 122 (1898).

Deseret Irrigation Co. ». Sevier River
Land and Water Co. (40 L.D. 463);
overruled, 51 L.D. 27 (1925). '

Devoe, Lizzie A. (5 L.D. 4); modified,
5 L.D., 429 (1887).

Dierks, Herbert (36 L.D. 367); over-
ruled by the -unreported case of
Thomas J. Guigham, Mar. 11, 1909.

Dixon v. Dry Gulech Irrigation Co. (45
L.D. 4); overruled, 51 L.D. 27
(1925).

Douglas and Other Lodes (34 L.D.
556); medified, 43 L.D, 128 (1914).

Dowman ». . Moss (19 L.D. 526); over-
ruled, 25 L.D. 82 (1897).

Dudymott v. Kansas Pacific R.R. Co.
(5 C.L.O. 69); overruled so far as in
conflict, 1 -L.D, 345.

Dunphy, Elijah M. (8 1L.D. 102); over-
ruled so far as in conflict, 36 L.D.
561 (1908).

Dyche v. Beleele (24 L.D. 494) modi-
fied, 43 L.D. 56 (1914) ‘

Dysart, Franeis J. (23 L.D. 282);
modified, 25 L.D. 188 (1897).

573)‘; over-
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Eastern Associated Coal Corp., 3 IBMA
331, 81 1.D. 567, 1974-75 OSHD par.
18,706 (1974); overruled.in part by
Alabama By-Products Corp.. (On
Recon.), 7 IBMA 85, 83 L.D. 574
(1976) ; overruled in part by Zeigler
Coal Co., 7 IBMA 280, 84 1.D. 127
977,

Eastern Associated Coal Corp,, 5 IBMA
185, 82 1.D. 506, 1975-76 OSHD par.
20,041 (1975); set aside in part on
reconsideration, 7 IBMA 14, 83 1.D.
425 (1976). ~

Easton, Francis E. (27 L.D. 600) ; over-
ruled, 30 L.D. 355 (1900).

_East Tintic Consolidated . Mining Co.
(On Rehearing) (41 L.D. 255); va-
cated, 43 L.D. 80 (1914).

Elliot ». Ryan (7 L.D. 322); overruled,
81.D. 10 (1889) (See 9 L.D. 360).

El Paso Brick Co. (37 L.D. 155); over-
ruled so far as in conflict, 40 L.D.
199 (1911).

Elson, William C. (6 L.D. 797); over-
ruled, 37 L.D. 330.

Eklutna, Appeal of, 1 ANCAB 190, 83
1.D. 619 (1976), modified, Valid Ex-
isting Rights under the Alaska Native
Claims Settlement Act, Sec. Order No.
3016, 85 1.D. 1 (1978). -

Emblens. Weed (16 L.D. 28); modified
17 L.D. 220 (1893). -

Epley ». Trick (8 L.D. 110); overruled
9 L.D. 360. . ‘

Erhardt, Finsans (36 L.D. 154); over-
ruled, 38 L.D. 406 (1910).

Esping v. Johnson (37 L.D. 709); over-
ruled, 41 L.D. 289 (1912).

Esplin, Lee J., 56 1.D. 325 (1938), over-
ruled to extent it applies to 1926 Exec-
utive Order to artificially developed
water sources on the public lands, by
Solieitor’s Opinion, M-36914, 86 1.D,
553 (1979), Federal Water Rights of
the National Park ‘Service, Fish &
Wildlife Service, Bureau of Reclama~
tion and the Bureau of Land Manage-
ment. )

Ewing ». Rickard (1 L.D. 146); over-
ruled, 6 L.D, 483 (1888).

Falconer ». Price (19 L.D. 167); over-.

ruled, 24 L.D. 264 (1897).
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Fargo No. 2 Lode Claims (37 L.D. 404) ;
modified, 43 L.D. 128; overruled so
far as in conflict, 55 1.D. 348 (1935).

Farrill, John W. (13 L.D. 713); over-
ruled so far as in confliet, 52 L.D.
472,473 (1928). -

Febes, James H. (37 L.D. 210); over-
ruled, 43 L.D. 183 (1914).

Federal Shale Oil Co. (53 L.D. 213); .
overruled so far as in confliet, 55 I.D.
287, 290 (1935).

Ferrell v..Hoge (18 L.D. 81); overruled
25 L.D. 351 (1897).

Fette ». Christiansen (29 L.D.
overruled, 34 L.D. 167 (1905).
Field, William C. (1 L.D. 68); over-
ruled so far as in conflict, 52 L.D. 472,

473 (1928).

Filtrol Co. v. Brittan and Echart (51
L.D. 649); distinguished, 55 I.D. 605
(1936).

Fish,- Mary (10 L.D. 606); modified, 13
1.D. 511 (1891).

Fisher v. Heirs of Rule (42 L.D. 62,
64); vacated, 43 L.D. 217 (1914).

Fitch v. Sioux City and Pacific R.R. Co.
216 L. and R. 184); overruled 17
L.D. 43 (1893).

Fleming ». Bowe (13 L.D. 78), over-
ruled, 23 L.D. 175 (1896).
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, | Florida Mesa Ditch Co. (14' L.D. 265);

overruled, 27 L.D. 421 (1898).

,| Florida Railway and Navigation Co. v.

Miller (3 L.D. 324); modified, 6 L.D.
716; overruled, 9 L.D. 237 (1889).

Florida, State of (17 -L.D. 355); re-
‘versed, 19 L.D. 76 (1894). .

Florida, State of (47 L.D. 92, 93); over-
ruled so far as in conflict, 51 L.D. 291
1925).

Forgeot, Margaret (7 L. D. 280); over-
ruled, 10 L.D. 629 (1890).

Fort Boise- Hay Reservation (6 L.D..
16); overruled, 27 L.D. 505 (1898).
Franco Western Oil Co., 65 I.D. 316, .

modified, 65 I.D, 427 (1958).

Freeman Coal Mining Co., 3 IBMA 434,
81 L.D. 723, 1974-1975 OSHD. par.
19,177 (1974); overruled in part,
Zeigler Coal Co., 7 IBMA 280, 84 I.D..
127 (1977).

Freeman, Flossie (40 L.D. 106); over-
riled, 41 L.D. 63 (1912).
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Freeman ». Summers, 52 L.D. 201
(1927), is-overruled; United States
v. Winegar, Frank W., 16 IBLA
112, 81 1.D. 370 (1974). Reinstated
by U.S. ». Bohme (Supp.) 51 IBLA
97, 87 1.D. 535 (1980).

Freeman ». Texas and Pacific Ry. Co.
(2 L.D. 550) ; overruled, 7 L.D. 13, 18
(1888).

Fry, Silas A. (45 L.D. 20); modified |-

51 L.D. 581 (1926).
Fults, Bill, 61 I.D. 437 (1954); over-
ruled, 69 1.D. 181 (1962).

Galliher, Maria (8 C.L.0O. 137); over-
ruled 1 L.D. 57 (1880). i

Gallup ». Northern Pacific Ry. Co (un-
published); overruled so far as in
conflict, 47 L.D. 303, 304 (1920).

Gariss ». Borin (21 L.D. 542) (See 39
L.D. 162, 225).

Garrett, Joshua (7 C.L.O. 55); over-
ruled, 5 L.D. 158 (1886). .

Garvey v. Tuiska (41 L.D. 510); modi-
fied, 43 L.D. 229 (1914).

Gates ». California and Oregon R. R
Co. (5 C.L.0. 150); overruled, 1 L.D.
336, 342 (1882).

Gauger, Henry (10 L.D. 221); over-
ruled 24 L.D. 81 (1887).

Glassford, ‘A, W. 56 LD. 88 (1937);
overruled ‘to extent inconsistent, 70
1. D. 159 (1963).

Gleason v. Pent (14 L.D. 375; 15 L.D.
286); vacated, 53 1.D. 447; overruled
go far as in conflict, 59 L D 416, 422
(1947).

Gohrman ». Ford (8 C.L.0O. 6); over-
ruled, 4 L.D. 580 (1886).

Golden Chief “A” Placer Claim (35
L.D. 557); modified, 37 L.D. 250
(1908).

Goldstein ». Juneau Townsite (23 L.D.
417); vacated, 31 L.D. 88 (1901).

Goodale ». Olney. (12 L.D. 324); dis-
tinguished, 55 LD.. 580 (1936)-

Gotego Townsite ».:Jones (35 L.D. 18);
modified, 37 L.D. 560 (1909).

Gowdy. ». Connell (27 L.D. 56); va-
cated, 28 L.D. 240 (1899).

Gowdy ». Gilbert (19 L.D. 17); over-
ruled, 26 L.D. 453 (1898).
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Gowdy v. Kismet Gold Mining Co. (22
L.D. 624); modified, 24 L.D. 191
(1897).

Grampian Lode (1 L.D. 544); over-

~ ruled, 25 L.D. 495 (1897).

Gregg ». State of Colorado (15 L.D.
151); vacated, 30 L.D. 310 (1900).

' Grinnel v, Southern Pacifie R.R. Co. (22

L.D. 438); Va.catEd 23 L.D. 489
(1896).

Ground Hog Lode ». Parole and Morn-~
ing Star Lodes (8 L.D. 430); over-
ruled, 34 L.D. 568 (See R.R. Rous-

- seau, 47 L.D. 590 (1920).

Guidney, Alcide (8 C.L.0. 157); over-
ruled, 40 L.D. 399 (1912).

Gulf and Ship Island R.R. Co. (16 L.D.
236); modified, 19 L.D. 534 (1894).

Gustafson, Olof (45 L.D. 456); modi-
fied, 46 L.D. 442 (1918).

Gwyn, James R. (A-26806) Dec. 17,
1953, unreported; distinguished, 66
L.D. 275 (1959).

Hagood, L.N., 65 I.D. 405 (1958) ; over-
ruled, Beard 0il Co,, 1 IBLA 42, 77
1.D. 166 (1970).

Halvorson, Halvor K. (39 L.D. 456),
overruled, 41 L.D. 505 (1912).

Hansbrough, Henry C. (5 L.D. 155);
overruled, 29 L.D. 59 (1899).

Hardee, D.C. (7 L.D. 1); overruled so

- far asin conflict, 29 L.D. 698 (1909).

Hardee '». United States (8 L.D. 391;
16 L.D. 499); overruled so far as in

" “conflict, 29 L.D. 698 (1900).

Hardin, James A. (10 L.D. 313); re-
voked, 14 L.D, 233 (1892).

Harris, James G. (28 L.D. 90); over-
ruled, 39 L.D. 93 (1910).

Harrison, W. R. (19 L.D. 299); over-
ruled, 33 L.D. 539 (1905)

Hart ». Cox (42 L.D. 592); vacated,
260 U.S. 427 (See 49 L.D. 413 (1923)).

Hastings and Dakota Ry. Co. v. Chris-
tenson (22 L.D. 257); overruled, 28
L.D. 572 (1899).

Hausman, Peter A, C. (37 L.D. 352);
modified, 48 L.D. 629 (1922).

Hayden ». Jamison (24 L.D. 403); va-
cated, 26 L.D. 373 (1898).
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Haynes v, Smith (50 L.D. 208); over-

ruled so far as in conflict, 54 I1.D.|

150 (1933). .

Heilman ». Syverson (15. L.D. 184);
overriled, 23 L.D. 119 (1896).

Heinzman v. Letroade¢’s Heirs (28
L.D. 497); overruled 38 L.D. 253
(1909).

Heirs of Davis (40 L.D. 573); over-

© ruled, 46 L.D. 110 (1917). '

Heirs of Mulnix, Philip (33 L.D. 331);
overruled, 43 L.D. 532 (1915).

Heirs of Stevenson v. ‘Cunningham (32
L.D. 650); overruled so far as in con-
fliet, 41 L.D: 119 (1912) (See 43 L.D.
196). -

Heirs of Talkington v. Hempfling (2
L.D. 46); overruled, 14 L.D. 200
(1892).

Heirs of Vradenburg ». Orr (25 L.D.
323); overruled, 38 L.D. 253 (1909).

Helmer, Inkerman (34 L.D. 341);
modified, 42 L.D. 472 (1913).

Helphrey ». Coil (49 L.D. 624); over-
ruled, Dennis v. Jean (A-20899),
July 24, 1937, unreported.

Henderson, John W. (40 L.D. 518);

- vacated, 43 L.D. 106 (1914) (See
44 L.D.112 and 49 L.D. 484).

Hennig, Nellie J. (38 L.D. 443, 445);
recalled and vacated, .39 L.D. 211
(1910). '

Hensel, Ohmer V. (45 L.D. 557); dis-
tinguished, 66 1.D. 275 (1959).

Herman ». Chase (37 L.D. 590); over-
ruled, 43 1.D. 246 (1914).

Herrick,, Wallace H. (24 L.D. 23);
overruled, 25 L.D. 113 (1897).

Hickey, M. A. (3 L.D. 83); modified, 5
L.D. 256.

Hildreth, Henry (45 L.D. 464); va-
cated, 46 L.D. 17 (1917). °

Hindman, Ada I. (42 L.D. 327); va-
cated in part, 43 L.D. 191 (1914).

Hoglund, Svan (42 L.D. 405); vacated,
43 L.D. 538 (1914).

. Holbeck, Halvor F., A-30376 (Dec. 2,

© -1965); overruled, 79 1.D. 416 (1972).
Holden, Thomas A. (16 L.D. 493);
overruled, 29 L.D. 166 (1899).

Holland, G. W. (6 L.D. 20); overruled,

6 L.D. 639; 12 1.D. 433, 436 (1891).
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Holland, William C. (M-27696); de-
cided Apr. 26, 1934; overruled in part,
51.D. 215, 221 (1935).

Hollensteiner, . Walter (38 . L.D, 319);
overruled, 47 L.D. 260 (1919). ’
Holman ». Central Montana Mines Co.
(34 L.D. 568); overruled so far as
in conflict, 47 L.D. 590 (1920).

Hon ». Martinas (41 L.D. 119); modi-
fied, 43 L.D. 196, 197 (1914).

Hooper, Henry (6 L.D. 624); modified,

. 9L.D. 86, 284 (1899).

Howard ». Northern Pacific R.R. Co.
(23 L.D. 6); overruled, 28 L.D. 126
(1899).

Howard, Thomas (3 L.D. 409) (See 39
L.D. 162, 225 (1910)).

Howell, John H. (24 L.D. 35); over-
ruled, 28 L.D. 204 (1899).

Howell, L. C. (39 L.D. 92); in effect
overruled (See 39 L.D. 411 (1910)).

Hoy, Assignee of Hess (46 L.D. 421);
overruled, 51 L.D. 287 (1925).

Hughes ». Greathead (43 L.D. 497);
overruled, 49 L.D. 413 (1923)  (See
260 U.S. 427).

Hull ». Ingle (24 1.D. 214); overruled,
30 L.D. 258 (1900).

Huls, Clara (9 L.D. 401); modified, 21
L.D. 377 (1895).

Humble 0Oil & Refining Co. (64 LD.
5); distinguished, 65 I.D. 316 .(1958).

Hunter, Charles H. (60 1.D. 395); dis-
tinguished, 63 L.D. 65 (1956).

 Hurley, Bertha C. (TA-66 (Ir.)),
Mar. 21, 1952, unreported; overruled,
62 1.D. 12 (1955).

Hyde, F. A. (27 L.D. 472); vacated,
28 L.D. 284 (1899).

Hyde, F. A. (40 L.D. 284); overruled,
43 L.D. 381 (1914).

Hyde ». Warren (14 L.D. 576, 15 L.D.
415) (See 19 L.D. 64 (1894)).

Ingram, John D. (37 L.D. 475) (See
43 L.D. 544 (1914)).

Inman ». Northern Pacific R.R. Co.
(24 1.D. 318); overruled, 28 L.D. 95
(1899).

Instructions (4 L.D. 297), modified,-24
L.D. 45 (1897).
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Instructions (32 L.D. 604); overruled
so far as in conflict, 50 L.D. 628; 53

I.D. 365; Lillian M. Peterson (A—
20411), Aug. 5, 1937, unreported (See |

59 1.D. 282, 286).

Instruetions (51 L.D. 51); overruled
so far as in confliet, 54 1.D. 36 (1932).

Interstate Oil Corp. & Frank O. Chitten-
den (50 L.D. 262); overruled so far
as in conflict, 53 L.D. 228 (1930).

Towa Railroad Land Co. (23 L.D. 79);
(24 L.D. 125); vacated, 29 L.D;
(1899).

Jacks v. Belard (29 L.D. 369); vacated,
30 L.D. 345 (1900).

Johnson v. South Dakota (17 L.D. 411);
overruled so far as in conflict, 41 L.
D. 21, 22 (1912).

Jones, James A. (3 L.D. 176); over-
ruled, 8 L.D. 448 (1889).

Jones ». Kennett (6 L.D. 688); over-
ruled, 14 L.D. 429 (1892).

Kackmann, Peter (1 L.D. 86); over-
ruled, 16 L.D. 463, 464 (1893).

Kanawha Oil & Gas Co., Assignee (50
L.D. 639); overruled so far as in con-
flict, 54 1.D. 371 (1934).

Keating Gold Mining Co., Montana
Power Co., Transferee, 52 L.D. 671
(1929), overruled .in part;, Arizona
Publie Service Co.; 5 IBLA 137, 79
L.D. 67 (1972).

Kemp, Frank A. (47 L.D. 560);. over-

_ ruled so far as.in conflict, 60 I.D. 417,
419 (1950).

Kemper ». 8t. Paul & Pacific R.R. Co.
(2 C.L.L. 805) ; overruled, 18 L.D.. 101
(1894).

Kilner, Harold E. (A-21845); Feb. 1,
1939, unreported; overruled so far as
in conflict, 59 1.D. 258, 260 (1946).

King v. Eastern Oregon Land Co. (23
L.D. 579); modified, 30 L.D. 19
(1900).

Kinney, E.C. (44 L D. 580); overruled
so far as in conflict, 53 1.1D. 228 (1930).

Kinsinger », Peck (11 IL.D. 202) (See
39 L.D. 162, 225 (1910)).

Kiser v. Keech (7 L.D. 25); overruled,
23 L.D. 119 (1896).
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Knight, Albert B. (30 L.D. 227); over-
ruled, 31 L.D. 64 (1901).

Knight ». Heirs of Knight (39 L.D. 362,
491); 40 L.D. 461; overruled, 43 L.D.
242 (1914). ,

Kniskern ». Hastings & Dakota R.R.
Co. (6 C.L.0. 50); overruled, 1 L.D.
362 (1883). _

Kolberg, Peter F. (37 L.D. 453); over-
ruled, 43 L.D. 181 (1914).

Krighaum, James T. (12 L.D. 617);
overruled, 26 L.D. 448 (1898).

Krushnie, Emil L. (52-1.D. 282, 295);
vacated, 53 I.D. 42, 45 (1930) (See 280
U.S. 306).

Lackawanna Placer Claim (36 L.D. 36);
overruled, 37 L.D. 715 (1909).

La Follette, Harvey M. (26 L.D. 453);
overruled so far as in conflict, 59 I.D.
416, 422 (1947).

Lamb ». Ullery (10 L.D. 528); over-
ruled, 32 L.D. 331 (1903).

Largent, Edward B. (13 L.D. 397);
overruled so far as in conflict, 42 L.D.
321 (1913).

Larson, Syvert (40 L.D. 69); overruled,
43 L.D. 242 (1914).

Lasselle v. Missouri, Kansas & Texas
Ry. Co. (3-C.L.O. 10); overruled, 14
L.D. 278 (1892).

Las Vegas Grant (13 L.D. 646; 15 L.D.
58) ; revoked, 27 L.D. 683 (1898);

Laughlin, Allen (31 L.D. 256); over-
ruled, 41 L.D. 361 (1912).

Laughlin ». Martin (18 L.D. 112} ; mod-
ified, 21 L.D. 40 (1895).

Law ». State of Utah (29 L.D. 623);

~ overruled, 47 L.D. 359 (1920).

Layne & Bowler Export Corp., IBCA-
245 (Jan. 18, 1961), 68 I.D. 33, over-
ruled insofar as it conflicts with
Schweigert, Ine. ». United States,
Court of Claims, No. 26-66 (Dec. 15,
1967), and Galland-Henning Manu-
facturing Company, IBCA- 534 12-65.
(Mar. 29, 1968).

Lemmons, Lawson H. (19 L.D. 37);
overruled, 26 L.D. 389 (1898).

Leonard, Sarah (1 L.D. 41); overruled,
16 L.D. 463, 464 (1893).
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Liability -of Indian Tribes for State
Taxes Imposed on Royalty ‘Received

from Oil and Gas Lesses, 58 1.D. 535
(1943); superseded to extent it is in-
consistent” with Solicitor's Opinion—
Tax Status of the Produection of Qil
and Gas from Leases of the Ft. Peck
Tribal Lands Under the 1938 Min-
eral Leasing Act, M-36896, 84 1.D.
905 (1977).

Lindberg, Anna C. (3 L.D. 95); modi-
fied, 4 L.D. 299 (1885).

Linderman ». Wait (6 L.D. 689); over-
ruled, 13 L.D. 459 (1891).

Linhart ». Santa Fe Pacific R.R. Co.
(36 L.D, 41); overruled, 41 L.D, 284
(See 43 L;D. 536 (1914)).

Liss, Merwin E., Cumberland & Alle-
gheny Gas Co., 67 1.D. 385 (1960), is
overruled, 80 I.D. 395 (1973).

Little Pet Lode (4 L.D. 17); overruled,
25 L.D. 550 (1897).

Lock Lode (6 L.D. 105); overruled so
far as in conflict, 26 L.D. 123 (1898).

Lockwood, Francis A. (20 L.D. 361);
modified, 21 1.D. 200 (1895).

Lonergan ». Shoekley (33 L.D. 238),
overruled so far as in confliet; 34 L.D.
314; 36. L.D. 199 (1907).

Louisiana, State of (8 L.D. 126); modi-
fied, 9 L.D. 157 (1889).

Louisiana, State of (24 L.D.
vaecated, 26 L.D. 5 (1898).

Louisiana, State of (47 L.D. 366); over-
ruled so far as in eonflict, 51 L.D. 291
(1925).

Louisiana, State of (48 L.D. 201); over-
ruled so far as in confliet, 51 L.D. 291
(1925).

Lucy B. Hussey Lode (5 L.D. 93); over-
ruled, 25 L.D. 495 (1897).

Luse, Jeanette L. (61 1.D. 103); distin-
guished by Richfield Oil Corp., 711.D.
243 (1964).

Luton, James 'W. (34 L.D. 468); over-
ruled so far as in confliet, 35 L.D. 102
(1866).

Lyman, Mary 0. (24 L.D. 493); over-
ruled so far as in conflict, 43 L.D.
221 (1914).

Lynch, Patrick (7 L.D. 33); overruled
go .far as in confliet, 13 L.D. 713
(1891).

231);
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Mabel Lode, 26 L.D. 675 distinguished ;
57 1.D. 63 (1939). )

Madigan, Thomas (8 L.D. 188); over-
ruled, 27 L.D. 448 (1898).

Maginnis, Charles P. (31 L.D, 222);
overruled, 35 L.D. 399 (1907).

Maginnis, John 8. (32 L.D. 14); modi-
fied (42 L.D. 472 (1913)).

Maher, John M. (34 L.D. 342); modi-
fied, 42 L.D. 472 (1913).

Mahoney, Timothy (41 L.D. 129) ; over-
ruled, 42 L.D. 313 (1913).

Makela, Charles (46 L.D. 509); ex-
tended, 49 L.D. 244 (1922)..

Makemson ». Snider’s Heirs (22 L.D.
511); overruled, 32 L.D. 650 (1904).

Malone Land & Water Co. (41 L.D.
138); overruled in part, 43 L.D. 110
(1914).

Maney, John J. (35 L.D. 250) ; modified,
48 L.D. 153 (1921).

Maple, Frank (37 L.D. 107); overruled,
43 L.D. 181 (1914).

Martin ». Patrick (41 L.D. 284); over-
ruled, 43 L.D. 536 (1914).. -

Mason ». Cromwell (24 L.D. 248);
vacated, 26 L.D. 368 (1898).

Masten, E. C. (22 L.D. 337); overruled,
25 L.D. 111 (1897).

Mather ». Haekley’s Heirs (15 L.D.
487); vacated, 19 L.D. 48 (1894).

Maughan, George W. (1 L.D. 25); over-
ruled, 7 L.D. 94 (1888).

Maxwell and Sangre de Cristo Land
Grants (46 L.D. 301); modified, 48
L.D. 87, 88 (1921).

MecBride v. Secretary of the Interior (8
C.L.O. '10); modified, 52 L.D. 33
(1927). .

MeCalla v, (29 L.D. 203);
vacated, 30 L.D.-277 (1900). ‘

MeCord, W. E. (23 1.D. 137) ; overruled
to extent of any possible inconsist-
ency, 56 1.D. 73 (1937).

MecCornick, Williams 8. (41 L.D. 661,
666); vacated, 43 L.D. 429 (1914).
MecCraney v, Heirs of Hayes (33 L.D.
21); overruled so far as in conflict,
41 L.D. 119 (1912) (See 43 L.D. 196).

MeDonald, Roy (34 L.D. 21) ; overruled,
37 L.D. 285 (1908).

Acker
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McDonogh School Fund (11 L.D. 378):
overruled, 30 L.D. 616 (1901) (See 35
L.D. 399).

McFadden ». Mountain View Mining &
Milling Co. (26 L.D. 530); vacated,
27 L.D. 358 (1898).

McGee, Edward D. (17 L.D. 285);
overruled, 29 L.D, 166 (1899).

MecGrann, Owen (5’ L.D. 10); overruled,
24 L.D. 502 (1897).

MecGregor, Carl (37 L.D. 693); over-
ruled, 38 L.D. 148 (1909).

McHarry ». Stewart (9 L.D. 344);

criticized and distinguished, 56 -L.D. |

340 (1938).

McXernan ». Bailey (16 L.D. 368);
_overruled, 17 L.D, 494 (1893).

MeXKittrick Qil Co. ». Southern Pacific
R.R. Co. (37 L.D. 243); overruled so
far as in conflict, 40 L.D. 528 (See
42 1..D. 317 (1913)).

MeMicken, Herbert (10 L.D. 97); (11
L.D.96), distinguished, 58 I.D. 257,
260 (1942).

MecNamara v. State of California 17
L.D. 296); overruled, 22 L.D. 666
(1896).

"McPeek . Sullivan (25 L.D. 281);
overruled, 36 L.D. 26 (1907).

Mead, Robert E., 62 1.D. 111 (1955);
overruled, Jones-O’Brien, Inc., 1 Sec
13,851. D 89 (1978). ‘

Mee v. Hughart (23 L.D. 455); ; va-
cated, 28 L.D. 209. In effect rein-
stated, 44 L.D. 414, 487, 46 L.D. 434;
48 L.D. 195, 346, 348; 49 L.D. 659,
660 (1923).

Meeboer ». Heirs of Schut (85 L.D.
335); overruled so far as in conflict,
41 L.D. 119 (1912) (See 43 L.D. 196).

Mercer ». Buford Townsite (35 L.D.
119); overruled, 35 L.D. 649 (1907).

Meyer v. Brown (15 L.D. 307) (See 39
L.D. 162, 225 (1910)).

Meyer, Peter (6 L.D. 639); modified,
12 L.D. 436 (1891).

" Midland Oilfields Co. (50 L.D. 620),
overruled so far as in conflict, 54
1.D. 371 (1934).

Mikesell, Henry D., A-24112 (Mar. 11,
1946); rehearing denied (June 20,
1946), overruled to extent inconsist-
ent, 70 I.D. 149 (1963).

AND MODIFIED CASES

Miller, D., 60 I1.D. 161; overruled in
part, 621 D. 210.

Miller, Duncan, ‘A-29760 (Sept. 18,
1963), overruled, 79 1.D. 416 (1972).

Miller, Dunecan, A-30742 (Dec. 2, 1966),
overruled. 79 1.D. 416 (1972).

Miller, Duncan, A-30722 (Apr. 14,
1967), overruled, 79 I.D. 416 (1972).

Miller, Duncan, 6 IBLA 283 (1972);
overruled to extent inconsistent,
Jones-O’Brien, Inc., 1 Sec 13, 85 L.D.
89 (1978).

Miller, Edwin J. (35 L.D. 411); over-
ruled, 43 L.ID; 181 (1914). ’

Miller ». Sebastian (19 L.D. 288);
overruled, 26 L.D. 448 (1898).

Milner & North Side R.R. Co. (36 L.D.
488) ; overruled, 40 L.D. 187,

Milton ». Lamb (22 L.D. 339); over-
ruled, 25 L.D, 550 (1897).

Milwaukee, Lake Shore & Western Ry.
Co. (12 L.D. 79); overruled, 29 L.D.
112 (1899).

Miner ». Mariott (2 L.D. 709); modi-
fied, 28 L.D. 224 (1899).

Minnesota & Ontario Bridge Co. (30
L.D. 77); no longer followed 50 L.D.
350 (1024).

Mitchell .». Brown (3 L.D. 65); over-
ruled, 41 L.D. 396 (1912) (See 43
L.D. 520).

Monitor Lode (18 L.D. 358); over-
ruled, 25 L.D. 495 (1897).

Monster Lode (35 L.D. 493); overruled
so far as in conflict, 55 I.D. 348
(1935).

Moore, . Charles H. (16 L.D. 204);
overruled, 27 L.D. 481-2 (1898).

Morgan  ». Craig (10 C.L.O. 234);
overruled, 5 L.D. 303 (1886).

Morgan, Henry 8.; 65 1.D. 369; over-
ruled to extent inconsistent, 71 I.D.
22 (1964).

Morgan v. Rowland (37 L.D. 90);
overruled, 37 L.D. 618 (1909).

Moritz ». Hinz (36 L.D. 450); vacated
37 L.D. 382 (1909).

Morrison, Charles S. (36 L.D. 126);
modified, 36 L.D. 319 (1908).

Morrow ». State of Oregon ef al
(32 L.D. 54); modified, 33 L.D: 101
(1904).
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Moses, Zelmer R. (36 L.D. 473); over-
ruled, 44 L.D. 570. :

Mountain Chief Nos. 8 and 9 Lode
Claims (36 L.D. 100); overruled -in
part, 36 L.D, 551 (1908).

Mountain Fuel Supply- Co., A-31053
(Dec. 19,-1969); overruled, 79 I.D.
416 (1972).

Mt. Whitney Military Reservation (40
“L.D. 315 (1911)) (See 43 L.D. 33).

Muller, Ernest (46 L.D. 243); over-
ruled, 48 L.D. 163 (1921).

Muller, Esberne XK. (39 L.D. 72);
modified, 39 L.D. 360 (1910).

Mulnix, Philip, Heirs of (33 L.D.
331); overruled, 43 L.D. 532 (1915).

Munsey, Glenn, Earnest Scott and Ar-
nold Secott v. Smitty Baker Coal
Co., Inc., 1 IBMA 144, 162 (Aug. 8,
1972), 79 1.D. 501, 509, distinguished,
80 1.D. 251 (1973).

Myll, Clifton O., 71 I.D. 458 (1964);
as supplemented, 71 I.D. 486 (1964),
vacated, 72 1.D. 536 (1965).

National Livestock Co. and Zack Cox,
I.G.D. 55 (1938), is overruled, United
States ». Maher, Charles, 5 IBLA
209, 79 1.D. 109 (1972).

Naughton, Harold J., 3 IBLA 237, 78
I.D. 300 (1971); Schweite, Helena
M., 14 IBLA 305 (Feb. 1, 1974) is
distinguished by Kristeen J. Burke,
Joe N. Melovedoff, Victor Melove-
doff, 20 IBLA 162 (May 5, 1975).

Nebraska, State of (18 L.D.
overruled, 28 I.D. 358 (1899).

Nebraska, State of ». Dorrington (2
C.L.L. 647); overruled 26 LD 123
(1898).

Neilsen ». Central Pacific R:R. Co. (26
L.D. 252); modified, 30 L.D. 216
{1900). '

Newbanks ». Thompson (22 L.D. 490);
overruled, 29 L.D. 108 (1899).

Newlon, Robert C. (41 L.D. 421);

_overruled so far as in conflict, 43
L.D. 364 (1914).

New Mexico, State of (46 L.D. 217);
overruled, 48 L.D. 97 (1921).

New -Mexico, State of (49 L.D. 314);
overruled, 54 I.D. 159 (1933).

124);
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Newton, Walter (22 L.D. 322); modi-
fied, 25 L.D. 188 (1897).

New York Lode & Mill Site (5 L.D.
513); overruled, 27 L.D. 373 (1898).

Nickel, John R. (9 L.D. 388); over-
ruled, 41 L.D. 129 (1912) (See- 42
L.D. 313)

Northern Pacifie R.R. Co (20 L.D.
191); modified, 22 L.D. 234; over-
ruled so far as in conﬂlct 29 L D.
550 (1900).

Northern Pacific R.R. Co. 21 LD
412, 23 L.D. 204; 25 L.D. 501);
overruled, 53 I.D. 242 (See 26 L.D.
265; 33 L.D. 426; 44 L.D. 218
(1915); 117 U.S. 435).

Northern Pacific R.R. Co. v. Bowman
(7 L.D. 238); modified, 18 L.D. 224
(1894).

Northern Pacific R.R. Co. v. Burns (6
L.D. 21); overruled, 20 L.D. 191
(1895).

Northern Pacific R.R. Co. ». Loomis
(21 L.D. 395); overruled, 27LD 464
(1898).

“Northern Pacific R.R. Co. ». Marshall

(17 L.D. 545); overruled, 28 L.D. 174
(1899).

Northern Pacific R.R. Co. ». Mlller (7
L.D. 100); overruled so far as in
conflict, 16 L.D., 229 (1893).

Northern Pacific R.R. Co. ». Sherwood
(28 1.D. 126); overruled so far as in
confliet, 29 L.D. 550 (1900).

Northern Pacifie R.R. Co. ». Symons
(22 L.D. 686); overruled, 28 L.D. 95
(1899). - '

Northern Pacific R.R. Co. ». Urquhart
(8 L.D. 365); overruled, 28 L.D. 126
(1899).

Northern Pacific R.R. Co. ». Walters
(13 L.D. 230); overruled so far as in
confliet, 49 L.D. 391 (1922).

Northern Pacific R.R. Co. ». Yantis (8
L.D. -58); overruled; 12 L.D. 127
(1891).

Northern Pacific Ry Co. (48 L.D.
573); overruled so far as in conflict,
51 1.D. 196 (1925): (See 52 L.D. 58
(192m). -

Nunez, Roman C. & Serapio (56 LD.
363); overruled so far as in conflict,
57 1.D. 213,
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Nyman ». St. Paul, Minneapolis, &
Manitoba Ry. Co. (6 L.D. 396);
overruled, 6 L.D. 750 (1888).

O’Donnell, Thomas J. (28 L.D. 214);
overruléd, 35 L.D. 411 (1907).

0il and Gas Privilege and License Tax,
Ft. Peck Reservation, Under Laws of
Montana, M-36318 (Oect. 13, 1955);
is superseded to the extent that it is
inconsistent with, Solicitor’s Opin-
ion—Tax Status of the Production of
0Oil and Gas From Lease of the Ft.
Péck Tribal Lands Under the 1938
Mineral Leasing Act, M-36896, 84
1.D. 905 (1977).

Olson v.- Traver et ol. (26 L.D. 350,
628); overruled so far as in confliet,
29 L.D. 480; 30 L.D. 382 (1900).

Opinion A.A.G. (35 L.D. 277); vacated,
36 L.D. 342 (1908).

Opinion of Acting Solicitor, June 6,
1941; overruled so far as inconsist-
ent, 60 I.D. 333 (1949).

Opinion of Acting Solicitor, July 30,
1942; overruled so faras in conflict,
58 1.D. 331 (1943) (See 59 1.D. 346,
350).

Opinion of Associate Solicitor, Oct. 22,
1947 (M-34999); distinguished, 68
1.D. 433 (1961).

Opinion of Associate Solicitor, M-
36463, 64 1.D. 351 (1957); overruled,
74 1.D. 165 (1967).

Opinion of Associate Solicitor, M-
36512 (July 29, 1958); overruled to
extent inconsistent, 70 I.D.. 159
(1963).

Opinion of Chief Counsel, July 1, 1914
(43 L.D. 339); explained, 68 L.D. 872
(1961).

Opinion of Deputy Assistant Secxetary
(Dec. 2, 1966), affirming Oct. 27,
1966, is superseded to the extent that
it is  4nconsistent with Solicitor’s
Opinion—Tax Status of the Produc-
tion of Oil and Gas From Leases of
the Ft. Peck Tribal Lands Under the
1938 Mineral Leasing Act. M-36896,
84 1.D. 905 (1977).

Opinion of Deputy Solicitor—M-36562

Aug. 21, 1959 (unpublished)—over-
ruled by Solicitor’s - Opinion—M-
36911, 86 I.D. 151 (1979)—Effect of
Public Land Order 82 on the Owner-
ship of Coastal Submerged Lands in
Northern Alaska.

Opinion of Secretary, 75 I.D. 147

(1968); vacated, 76 1.D. 69 (1969).

Opinion of Solicitor, Oct. 31, 1917

(D-40462); overruled so far as in-
consistent, 58 L.D. 85, 92, 96 (1942).

Opinion of Solicitor, Feb. 7, 1919

(D-44083) ; overruled, Nov. 4, 1921
(M-6397) (See 58 ID 158, 160
(1942)).

Opinion of Solicitor, Aug. 8,°1933 (M-

27499); overruled so far as in con-
fliet, 54 1.D. 402 (1934).

Opinion of Solicitor, June 15, 1934, (54

I1.D. 517 (1934)); overruled in part
Feb. 11, 1957 (M-36410). ~

Opinion of Solicitor, Oct. 25, 1934, 55

I.D. 14, overruled so far as incon-
sistent, 77 1.D. 49 (1970).

Opinion of Solicitor—85 I1.D. 466

(1936)—State of New Mexico, over- .
ruled to extent it applies to 1926
Executive Order to artifically de~
veloped water sources on publi¢
lands, by  Solicitor’s Opinion—
M-36914, 86 I.D. 553 (1979)—Federal
Water Rights of the National Park
Service, Fish & - Wildlife Service,
Bureau of Reclamation and Bureau
of Land Management.

Opinion of Solieitor—M-28198, Jan 8,

1936, finding, infer alia, that Indian
title to certain lands within the Fort
Yuma Reservation has been éx-
tinguished, is well founded and is
affirmed by Solicitor’s Opinion—
M-36886, 84 I1.D. 1 (1977)—Title to
Certain Lands Within the Boundaries
of the Ft. Yuma Indian Reservation
as FEstablished by the Executive
Order of Jan. 9, 1885—but overruled
by Solicitor’s Opinion—M-36908, 86
1.D. 3 (1979)—Title to Certain Lands
Within the Boundaries of. the Fort
Yuma (Now Called Quechan) Indian

Reservation.
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Opinion - of Solicitor, May 8, 1940 (57
1.D. 124); overruled in part, 58 LD,
562, 567 (1943).

Opinion of . Solicitor, Aug. 31, 1943
(M-33183), distinguished, 58 ID.
726, 729 (1944).

Opinion of Solicitor, May 2, 1944 (58
L.D. 680); distinguished, 64 I.D, 141.

Opinion of Solicitor, M—34326,'59 L.D.
147 (1945); overruled in part, Solici-
tor's Opinion, M-36887, 84 1.D. 72
(1977). '

Opinion of Solicitor, Oect. 22, 1947
(M-34999) ; distinguished, 68 I.D. 433
(1961). ;

Opinion of Solicitor, Mar. 28, 1949
(M-35093); overruled in part, 64 LD,
70 (1957). -

Opinion of the Solicitor, 60 I1.D. 436
(1950); will not be. followed to the
extent that .it conflicts with these
views, 72 1.D. 92.(1965).

Opinion of Solicitor, M~36051 (Deec. 7,
1950), modified; Solicitor’s. Opinion,
M-36863, 79 1.D. 513 (1972).

Opinion of Solicitor, M—36241 (Sept. 22,
1954), overruled as far as inconsist-
ent with,—Criminal Jurisdiction on

Seminole Reservations in Fla.,
M-36907, 85 1.D. 433 (1978).
Opinion of Solicitor, Jan. 19, 1956

(M-36378); overruled to eéxtent in-
consistent, 64 1.D. 57 (1957).

Opinion - of Solicitor, June 4, 1957
(M-36443); overruled in part, 65 1.D.
316 (1958). .

‘Opinion of. Solicitor, July 9, 1957

- (M-86442) ;. withdrawn and super-
seded, 65 1.1D. 386, 388 (1958).

Opinion of Solicitor, Oct. 30, 1957, 64
1.D. 393 (M—36429); no longer fol-
lowed, 67 I.D. 366 (1960).

Opinion of Solicitor, 64 I.D. 351 (1957);

. overruled, -M-36706, 74 I.D. 165
(1967).

Opinion of Solicitor, 64 1.D. 435 (1957) ;
will not be followed to the extent that
it conflicts with these views, M—36456
(Supp.) (Feb. 18, 1969), 76 L.D. 14
(1969).

Oplmon of Solicitor, July 29, 1958
(M-36512); overruled to extent: in-
consistent, 70 I.D, 159 (1963).

AND MODIFIED CASES LXXVIL

Opinion of Solicitor,
(M-36531);
(1962).

Opinion of Solicitor, July 20, 1959
(M-36531, Supp.); overruled, 69 1.D.
110 (1962).

Opinion of Solicitor, Aug. 26, 1959
(M-36575); affirmed in pertinent
part by Solicitor’s Opinjon, M-36921,
87 1.D. 291 (1980).

Opinion of Solieitor, 68 I1.D. 433 (1961);
distinguished and limited, 72 I.D. 245
(1965). '

Opinion of Solicitor, M-36767 (Nov. 1,
1967) (supplementing, M-36599), 69
1.D. 195.(1962). '

Opinion of Solicitor, M—36735 (Jan. 31,
1968), is reversed. and withdrawn,
Relocation ~ of Flathead Irrigation
Project’s - Kerr . Substation and
Switchyard, M—36735 (Supp.), 83 1.D.
346:(1976).

Opinion of Solicitor—M-36779 (Nov-.
17, 1969), Appeals of Freeport Sul-
phur Co. & Texas Gulf Sulphur Co.,
distinguished with respect to appli=
cability of exemptions (4) & (9) of
FOIA to present value estimates and
overruled with ‘respect to appli-
cability of exemption (5) of FOIA to
presale estimates, Solicitor’s Opin-
ion—M-36918, 86 LD. 661 (1979).

Opinion of Solicitor—M-36841 (Nov. 9,
1971), Appeal of Amoco Production
Co., distinguished with respect  to
applicability of exemptions (4) & (9)
of FOIA to the present value esti-
mates and overruled with respect to~
applicability of exemption (5) of
FOIA to presale estimates, Solicitor’s
Opinion—M-36918, 86 ID 661
(1979).

Opinion of Solicitor—M~36886, 84 1.D.
1 (1977)—Title to  Certain Lands
Within Boundaries of Ft. Yuma
Indian Reservation as Established
by Exec. Order of Jan. 9, 1885 is over-
ruled - by Solicitor’s  Opinion—
M-36908, 86 1.D. 3 (1979)—Title to
Certain Lands Within the Boundaries
of the Ft. Yuma (Now Called Que-
chan) Indian Reservation.,

Oct. 27, 1958
overruled, 69 LD. 110
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Opinions of Solicitor, Sept. 15, 1914, and
Feb. 2, 1915; overruled, Sept. 9, 1919
(D-430385, May Caramony) (See 58
1.D. 149, 154-156 (1942)).

Oregon - and - California R.R. Co. o
Puckett (39 L.D. 169); modified, 53
1.D. 264 (1931).

Oregon Central Military Wagon Road
Co. ». Hart (17 L.D. 480); overruled,
18 L.D. 543 (1894).

Owens v State of California (22 L.D.
369; overruled, 38 L.D. 253 (1909).

Pace v. Carstarphen (50 L.D. 369); dis-
tinguished, 61 .. 459 (1954).

Pacific Slope- Lode (12 L.D. 686);
overruled so far as in conflict, 25 L.D.
518 (1897). .

Page, Ralph, 8 IBLA 435 (Dec. 22,
1972), explained; Sam Rosetti, 15
IBLA 288, 81 1.D. 251 (1974).

Papina ». Alderson (1 B.L.P. 91); modi-
fied, 5 L.D. 256 (1886).

Patterson, Charles E. (3 L.D. 260);
modified, 6 L.D. 284 & 624.

Paul Jarvis, Inc., Appeal of (64 I.D.
285); distinguished, 64 I.D. 388
(1957).

Paul Jones Lode (28 L.D. 120); modi-
fied, 31 L.D. 359 overruled, 57 LD.
63 (1939).

Paul .». Wiseman (21 L.D. 12); over-
ruled, 27 L.D. 522 (1898).

Pecos Irrigation and Improvement Co.
(15 L.D. 470); overruled, 18 LD
168, 268 (1894).

Pennock, Belle L. (42 L.D. 315); va-
cated, 43 L.D. 66 (1914).

Perry ». Central Pacific R.R. Co. (39
L.D. 5); overruled so far as in con-
fliet, 47 L.D. 303, 304 (1920).

Phebus, Clayton (48 L.D. 128); over-
ruled so far as in conflict, 50 L.D.

281; overruled to extent inconsistent, |

70 1.D. 159 (1963).

Phelps, W. L. (8 C.L.0. 139); overruled
2 L.D. 854 (1884).

Phillips, -Alonzo (2 L.D. 321); over-
ruled, 15 L.D. 424 (1892).

Phillips ». Breazeale's Heirs (19 L.D.
573); overruled, 39 L.D. 93 (1910).

Phillips, Cecil H., A-30851 (Nov. 16,

1967); overruled, 79 1.D. 416 (1972).

AND MODIFIED CASES

Phillips, Vatce W., 14 IBLA 79 (Dec. 11,
1973) -is modified by Vance W.
Phillips and Aelisa. A, Burnham, 19
IBLA 211 (Mar. 21, 1975).

Pieper, Agnes C. (35 L.DD. 459); over-
ruled, 43 L.D. 374 (1914).

Pierce, Lewis W. (18 L.D. 328); va-
cated,. 53 L.D. 447; overruled so far
as in conflict, 59 I.D. 416, 422
(1947).

Pietkiewicz v.. Richmond (29 L.D. 195);
overruled, 37 L.D. 145 (1908).

Pike's Peak Lode (10 L.D. 200); over-
ruled in-part, 20 L.D. 204, 48 L.D.
523 (1922).

Pike’s Peak Lode (14 L.D. 47); over-
ruled, 20 L.D. 204, 48 L.D. 523
(1922).

Popple, James (12 L.D. 433); over-
ruled, 13 L.D. 588 (1891).

Powell, D. C. (6 L.D. 302); modified,
15 L.D. 477 (1892).

Prange, Christ C. & William C. Braasch
(48 L.D. 488); overruled so far as in
conflict, 60 I.D. 417, 419 (1950).

Premo, George (9 L.D. 70) (See 39 L.D.
162, 225 (1910)). o

Prescott, Henrietta P. (46 L.D. 486);
overruled, 51 1.D. 287 (1925).

Pringle, Wesley (13 L.D. 519); over-
ruled, 29 L.D. 599 (1900).

Provensal, Victor H. (30 L.D. 616);
overruled, 35 L.D. 399 (1907).

Prue, Widow of Emanuel (6 L.D. 436);
vacated, 33 L.D. 409 (1905).

Pugh, F. M. (14 L.D. 274); in effect
vacated, 232 U.S. 452.

Puyallup - Allotment (20 L.D.
modified, 29 L.D. 628 (1900).

157);

Ramsey, George L., Heirs of Edwin C.
Philbrick (A~16060), Aug. 6, 1931, un-
reported; recalled and vacated, 58
L.D. 272, 275, 290 (1942).

Rancho Alisal (1 L.D. 173); overruled,

. 5 L.D. 320 (1866).

Ranger Fuel Corp., 2 IBMA 163 (July
17, 1973), 80 I.D. 708; Set aside by
Memorandum Opinion and . Order
Upon Reconsideration in Ranger Fuel

. Corp., 2 IBMA 186 (Sept: 5, 1973),
80 1.D. 604.
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Rankin, James D. (7 L.D. 411); over-
ruled, 35 L.D. 32 (1906).

Rankin, John M. (20 L.D. 272); re-
versed, 21 L.D. 404 (1895).

Rayburn, Ethel Cowgill, A-28866 (Sept.
6, 1962) is modified by T. T. Cowgill,
19 IBLA 247 (Apr. 6, 1975). =

Rebel Lode (12 L.D. 683); overruled,
20 L.D. 204; 48 L.D. 523 (1922).

‘Reed ». Buffington (7 L.D. 154); over~
ruled, 8 L.D. 110 (1889) (See 9 L.D.
360).

Regione ». Rosseler (40 L.D. 98); va-
cated, 40 L.D. 420 (1912).

Reid, Bettie H., Lucille H. Pipkin (61
L.D. 1); overruled, 61 1.D. 355 (1954).

Reliable Coal Corp., 1 IBMA 50, 78
I.D. 199 (1971) distinguished, Zeig-
ler Coal Corp., 1 IBMA 71, 78 1.D.
362 (1971).

Relocation of Flathead Irrigation Proj-
ect’s Kerr Substation and Switeh-
yard, M—36735 (Jan: 31, 1968); is re-
versed and withdrawn, M-36735
(Supp.) 83 I.D. 346 (1976).

Rialto No. 2 Placer Mining Claim (34
L.D. 44); overruled, 37 L.D. 250
(1908).

Rico Town Site (1 L.D. 556) ; modified,
5 L.D. 256 (1886).

Rio Verde Canal Co. (26 L.D. 381); va-
cated, 27 L.D. 421 (1898).

Roberts ». Oregon Cental Military Road
Co. (19 L.D. 591); overruled, 31 L.D.
174 (1901)..

Robinson, Stella G. (12 L.D. 443);
overruled, 13 L.D. 1 (1891).

Rogers ». Atlantic & Pacific R.R. Co.
(6 L.D. 565); overruled so far as in
confliet, 8 L.D. 165 (1889).

Rogers, Fred B. (47 L.D. 325); vacated,
53 1.D. 649 (1932). ‘

Rogers, Horace B, (10 L.D, 29); over-
ruled, 14 L.D. 321 (1892).

Rogers v. Lukens (6 L.D. 111); over-
ruled, 8 L.D. 110 (1889) (See 9 L.D.
360).

Romero ». Widow of Knox (48 1..D. 32);
overruled so far as in conflict, 49 L.D.
244 (1922).

Roth Gottlieb (50 L.D. 196); modified,

. 50 L.D. 197 (1924).

AND MODIFIED CASES LXXIX

Rough Rider and Other Lode Claims
(41 L.D. 242, 255); vaeated, 42 L.D.
584 (1913)..

St. Clair, Frank (52 L.D. 597); modi-
fied, 53 1.D. 194 (1930).

St. Paul Minneapolis & Manitoba Ry.
Co. (8 L.D. 255); modified, 13 L.D.
354 (1891) (See32L.D. 21).

St. Paul, Minneapolis & Manitoba Ry.
Co. ». Fogelberg (29 L.D. 291); va-
cated, 30 L.D. 191 (1900). . -

St. Paul, Minneapolis & Manitoba Ry.

_ Co. ». Hagen (20 L.D. 249); over-

- ruled, 25 L.D. 86 (1897).

Salsberry, Carroll (17 L,D. 170); over-
ruled, 39 L.D. 93 (1910).

Sangre de Cristo and Maxwell Land,
Grants (46 L.D. 301); modified, 48
L.D. 88 (1921).

Santa, Fe Pacific R.R. Co. v. Peterson
(39 1..D. 442); overruled, 41 L.D. 383
(1912).

Satisfaction Extension Mill Site (14
L.D. 173 (1892) ) (See 32 L.D. 128).

Sayles, Henry P. (2 L.D. 88); modified,

. 6 1.D. 797 (1888) (See 37 L.D, 330).

Schweite, Helena M., 14 IBLA 305 (Feb.
1, 1974); Naughton, Harold. J., 3
IBLA 237, 78 1.D. 300 (1971) is dis-
tinguished by Kristeen J. Burke, Joe
N. Melovedoff, Victor Melovedoff, 20
IBLA 162 (May 5, 1975).

Schweitzer v. Hilliard (19 L.D, 294);
overrulred so far as in conflict, 26 L.D.
639 (1898).

Serrano ». Southern Pacific R.R. Co.(6
C.L.O. 93); overruled, 1 L.D. 380.

Serry, John J. (27 L.D. 330); overruled
so far as in conflict, 59 I1.D. 416, 422
(1947).

Shale Oil Co., overruled so far as in con-

_flict, (See 55 1.D. 287 (1935) ).

| Shanley ». Moran (1 L.D. 182); over-

ruled, 15 L.D. 424 (1892).

Shillander, H. E., A-30279 (Jan. 26,
1965), overruled, 79 1.D. 416 (1972).

Shineberger, Joseph (8 L.D. 231); over-
ruled, 9 L.D. 202 (1889) ).

Silver Queen Lode (16 L.D. 186); over-
ruled, 57 L.D. 63 (1939).

Simpson, Lawrence W. (35 L.D. 399,
609); modified, 36 L.D. 205 (1907).
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Simpson, Robert E., A-4167 (June 22,
1970); overruled to extent inconsist-
ent, United States ». Union Carbide
Corp, 31 IBLA 72, 84 1.D. 309 (1977).

Sipchen v. Ross (1 L.D. 634); modified,
4 L.D. 152 (1885). '

Smead ». Southern Pacific R.R. Co. (21
L.D. 432); wvacated, 29 L.D. 135
(1899). ‘ .

Smith, M. P., 51 L.D. 251 (1925); over-
ruled Solicitor’s Opinion, Response
to Feb..17, 1976, Request from the
General Accounting Office: Interpre-
tation of Mineral Leasing Act of 1920,
and Outer Continental Shelf Lands
Act Royalty Clause, M—-36888 (Oct.
4, 1976), 84 1.D. 54 (1977).

Snook, Noah A. ef al. (41 L.D. 428);
overruled so far as in conflict, 43 L.D.
364 (1914). ;

Sorli ». Berg (40 L.D. 259); overruled,
42 L.D. 557 (1913).

South Dakota Mining Co. v. MeDonald,
30 L.D. 357 (1900), distinguished, 28
IBLA 187,83 1.D. 609 (1976).

Southern Pacific R.R. Co. (15 L.D. 460);
reversed, 18 L.D. 275 (1894).

Southern Pacific R.R. Co. (28 L.D.
281); recalled, 32 L.D. 51 (1903).

Southern Pacific R.R. Co. (33 L.D. 89);
recalled, 33 L.D. 528 (1905).

Southern Pacific R.R. Co. ». Bruns (31|

L.D. 272); vacated, 37 L.D. 243
(1908).

South Star Lode (17 L.D. 280); over-
ruled, 20 L.D. 204; 48 L.D. 523 (1922).

Spaulding ». Northern Pacific R.R. Co.
(21 L.D. 57); overruled, 31 L.D. 151.

Spencer, James (6 L.D. 217); modified,
6 L.D. 772; 8 L.D. 467 (1889).

Sprulli, Leila May (50 L.D. 549); over-
ruled, 52 L.D. 339 (1928).

Standard Oil Co. of Calif. (76 1.D. 271
(1969)), no longer followed, 5 IBLA
26, 79 1.D. 23 (1972).

Standard Oil Co. of Calif. ». Morton,
450°F. 2d 493 (9th Cir. 1971); 79 1.D.
29 (1972).

Standard Shales Products Co. (62 L.D.
'552); overruled so far as in’conflet,
53 1.D. 42 (1930).

AND MODIFIED CASES )

Star Gold Mining Co. (47 L.D. 38);
distinguished by U.S. ». Alaska Em-
pire Gold Mining Co., 71 I.D. 273
(1964).

State of Alaska and Seldovia Native
Ass'n., Inc.,, 2 ANCAB 1, 84 1.D. 349
(1977), modified, Valid Existing
Rights under the Alaska Native
Claims Settlement Act, Sec. Order No.
3016, 85 I.D. 1.(1978).

State of California (14 L.D. 253); va-
cated, 23 L.D. 230 (1896). Overruled,
31 L.D. 335 (1902).

State of California (15 L.D. 10); over-
ruled, 23 L.D. 423 (1896).

State of California (19 L.D. 585); va-
cated, 28 L.D. 57 (1899).

State of California (22 L.D. 428);
overruled, 32 L.D. 34 (1903).

State of California (32 L.D. 346); va-
cated, 50 L.D. 628 (1924) (See 37
L.D. 499 and 46 L.D. 396).

State of California (44 L.D. 118, 468);
overruled, 48 L.D. 97 (1921).

State of California ».. Moccettini (19
L.D. 359); overruled, 31 L.D. 335
(1902). _ :

State of California v. Pierce (3 C.L.O.
118) ; modified, 2 L.D. 854 (1884).

State of California ». Smith (5 L.D.
543); overruled so far as -in conflet,
18 L.D. 343 (1894).

State of Colorado (7 L.D. 490); over-
ruled, 9 L.D. 408 (1889).

State of Florida (17 L.D. 355); re-
versed, 19 L.D. 76 (1894).

State of Florida (47 L.D. 92, 93); over-
ruled so far as in confict, 51 L.D. 291
(1925).

State of Louisiana (8 L.D. 126); modi-
fied, 9 L.D. 157 (1889).

'State of Louisiana (24 L.D. 231); va-

cated, 26 L.D. 5 (1898).

State of Louisiana (47 L.D. 366); 48
L.D. 201 overruled so far as in con-
flict, 51 L.D. 291 (1925).

State of Nebraska (18 L.D. 124); over-
ruled, 28 L.D. 358 (1899). :

State of Nebraska v». Dorrington (2
C.L.L. 467); overruled so far as in .
conflict, 26 L.D. 123 (1898).
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- State of New Mexico (46 L.D. 217);
overruled, 48 L.D. 98. "

State of New Mexico (49 L.D. 314);
overruled, 54 I.D. 159 (1933).

State of Utah (45 L.D. 551), over-
ruled, 48 1.D. 97 (1921). .

State Productmn Taxes on Tribal Roy—

-+ alties from Leases Other than Oil and
Gas, M—-36345 (May 4, 1956), is su-
perseded. to the extent that-it is in-
consistent with Solicitor’s Opinion—
Tax- Status of the Production of Oil
and Gas from Leases of the Ft. Peck
Tribal Lands Under the 1938 Mineral
Leasing Act, M-36896, 84 I.D. 905
(1977).

Stevenson, Heirs of ». Cunningham (52
L.D. 650); overruled so far as in con-
fliet, 41 L. D 119-(1912) (See 43 L.D.
196)

Stewart ». - Rees (21 L.D. 446), -over-

ruled so far as in conﬁlct 29 L.D. 401 |-

(1900). .

Stirling, Lillie E. (39 L.D. 346); over-
.ruled, 46 L.D. 110 (1917).

Stoekley, Thomas J. (44 L.D. 178, 180);
‘vacated, 260 U.S. 532 (See 49 L.D.
460, 461, 492 (1923)). ’

Strain, A. G. (40 L.D. 108); overruled
so far as ln conflict, 51 LD 51
(1925).

Streit, Arnold (T-476 (Ir.)), Aug. 26,
1952 unreported; overruled, 62 I.D.
12 (1955).

Stricker, Lizzie (15 L.D. 74); overruled
~s0-far ‘as in conflict, 18 L.D. 283
(1894).

Stump, Alfred M. (39 L.D. 437); va-
cated, 42 L.D. 566 (1913).

Sumner ». Roberts (23 L.D. 201); over-
ruled so far as in conflict, 41 L.D.
173 (1912).

Superior Oil Co., A-28897 (Sept. 12,
1962) and William Wostenberg,
A-26450 (Sept. 5, 1952), distinguished
in dietum; 6 IBLA 318, 79 I.D. 439
(1972).

Sweeney v.- Northern Pacific R.R. Co.
(20 L.D. 394); overruled, 28 L.D. 174
(1899).

Sweet, Eri P. (2 C.L.O. 18); over-
ruled, 41 L.D. 129 (1912) (See 42
L.D. 313).

AND MODIFIED CASES LXXXT

Sweeten v. Stevenson (2 B.L.P. 42);
.overruled so far as in conflict, 3 L.D.
248 (1884).

‘Taft ». Chapin (14 L.D. 593); over-

ruled, 17 L.D. 414, 417 (1893).

Taggart, William M. (41 IL.D. 282);
overruled, 47 L.D. 370 (1920).

Talkington’s Heirs ». Hempfling (2 L.D.
486); overruled, 14 1L.D. 200 (1892).

Tate, Sarah J. (10 L.D. 469); over-
ruled, 21 L.D. 209, 211 (1895).

Taylor, Josephine (A-21994), June 27,
1939, unreported; overruled so far as
in conflict, 59 I.D. 258, 260 (1946).

Taylor v. Yates (8 L.D. 279); reversed,
10 L.D. 242 (1890).

Teller; John C. (26 L.D. 484); over-
ruled, 36 L.D. 36 (1907) (See 37 L.D.
715). ~

Thorstenson, Even (45 L.D. 96); over-

ruled, 36 L.D. 36 (1907) (See 37 L.D.

258 (1919)).

Tieck ». McNeil (48 L.D. 158); modi-
fied, 49 L.D. 260 (1922).

Toles ». Northern Pacific Ry. Co. (39
L.D. 371); overruled so far as in con-
flict, 45 L.D. 92,93 (1915).

Tonkins, H. H. (41 L.D. 516); over-
ruled, 51 L.D. 27 (1925).

Traganza, Mertie C. (40 L.D. 300);
overruled, 42 L.D. 611, 612 (1913).

Traugh v. Ernst (2 L.D. 212); over-
ruled, 3 L.D. 98, 248 (1884). .

Tripp ». Dunphy (28 L.D. 14); modi- -
fied, 40.L.D. 128 (1911).

Tripp » Stewart (7 C.L.0. 39); modi-
fied, 6 L.D. 795 (1888). .

Tucker ». Florida Ry. & Nav. Co. (19
L.D. 414); overruled 25 L.D. 233
(1897).

Tupper v. Schwarz (2 L.D. 623); over-
ruled, 6 L.D. 624 (1888).

Turner ». Cartwright (17 L.D. 414);
modified, 21 L.D. 40 (1895).

Turner ». Lang (1 C.L.O. 51); modi-
fied, 5L.D. 256 (1886).

Tyler, Charles (26 L.D. 899); over-
ruled, 35 L.D, 411 (1907).

Ulin ». Colby (24 L.D. 311); over-
ruled, 35 L.D. 549 (1907). ’
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Union Pacific R.R. Co. (33 L.D. 89);
recalled, 33 L.D. 528 (1905).

U.8. ». Barngrover (On Rehearing), 57
1.D. 533 (1942), overruled in part by
U.S. ». Robinson, Theresa B., 21
IBLA 363,82 L.D. 414 (1975).

U.S. ». Bush (13 L.D. 529); overruled,
18 L.D. 441 (1894).

U.8. ». Central Pacific Ry. Co. (52 L.D.
81); modified, 52 L.D. 235 (1927).

U.8. ». Dana (18 L.D. 161); modified,
28 L.D. 45 (1899).

U.8. ». Kosanke Sand Corp., 3 IBLA
189, 78 1.D. 285 (1971), set aside and
case remanded, 12 TBLA 282, 80 I.D.
538 (1973). )

U.S. ». MeClarty, Kenneth, 71 1.D. 331
(1964), vacated and case remanded,
76 1.D. 193 (1969).

U.8. ». Melluzzo, Frank & Wanita, A-
31042, 76 1.D. 181 (1969) ; reconsider-
ation, 1 IBLA 37, 77 1.D. 172 (1970).

U.S. ». Mouat, M. W. (60 I.D. 473);
modified, 61 1.D. 289 (1954).

U.8. ». O'Leary, Keith V. (63 1.D. 341);
distinguished, 64 LD. 210 & 369
(1957).

Utah, State of (45 L.D. 551); over-
ruled, 48 L.D. 97 (1921).

Veach, Heir of Natter (46 L.D. 496);
overruled so far as in confliet, 49
L.D. 461, 464 (1923) (See 49 L.D. 492
for adherence in part).

Vine, James (14 L.D. 527); modified,
14 1..D. 622 (1892).

Virginia-Colorado Development Corp.
(68 1.D. 666); overruled so far as in
conflict, 55 IL.D. 287, 289 (1935).

Vradenburg’s Heirs ». Orr (25 L.D,
323); overruled, 38 L.D. 253 (1909).

Wagoner ». Hanson (50 L.D. 355);
overruled, 56 1.D. 325, 328 (1938).

Wahe, John (41 L.D. 127); modlﬁed 41
L.D. 636, 637 (1913).

Walker ». Prosser (17 L.D. 85); re-
versed, 18 L.D. 425 (1894).

Walker ». Southern Pacific R.R. Co

(24 L.D. 172); overruled, 28 L.D.
174 (1899). :

AND MODIFIED CASES

Wallis, Floyd A. (65 I.D. 369); over-
ruled to the extent that it is incon-
sistent, 71 1.D. 22 (1963).

Walters, David (15 L.D. 136) ; revoked,
24 L.D. 58 (1897).

Warrens. Northern Pacific R.R. Co. (22
L.D. 568);.overruled so far as in eon-
fliet 49 L.D. 391 (1922).

Wasmund ». Northern Pacific R.R. Co
(23 L.D. 445); vacated, 29 L.D. 224
(1899). :

Wass ». Milward (5 L.D. 349); no
longer followed (See 44 L.D. 72 and
unreported case of Ebersold ». Diek-
son, Sept. 25, 1918, D-36502). ’

Wasserman Jacob N., A-30275 (Sept.
22, 1964), overruled 79 LD. 416
(1972)

Waterhouse, William W. (9 L.D. 131);
overruled, 18 L.D. 586 (1894).

Watson, Thomas E. (4 L.D. 169); re-
‘called, 6 L.D. 71 (1887).

Weathers, Allen E., Frank N. Hartley
(A-25128), May 27, 1949, unreported;
overruled in part, 62 1.D. 62 (1955).

Weaver, Franeis D. (53 1.D. 179); over-
ruled so far as in conflict, 55 I1.D, 287,
290 (1935).

Weber, Peter (7 L, D. 476); overruled,
9 1.D. 150 (1889).

Weisenborn, Ernest (42 L.D. 533);
overruled, 43 1..D. 395 (1914).

Werden ». Schlecht (20 L.D. 523) ; over-
ruled so far as in conflict, 24 L.D. 45
(1897).

Western Pacific Ry. Co. (40 L.D. 411;
41 L.D. 599); overruled, 43 L. D 410
(1914).

Western Slope Gas Co., 40 IBLA 280,
reconsideration demed 48 IBLA 259
(1979), overruled in pertinent part,
M-36917, 87 1.D. 27 (1980).

Wheaton ». Wallace (24 L.D. 100);
modified, 34 L.D. 383 (19086).

Wheeéler, William D. (30 L.D. 355);
distinguished, and to the extent of
any possible inconsistency overruled,
56 1.D. 73 (1937).

White, Anderson (Probate 13570-35);
overruled, 58 I.D. 149, 157 (1942).

White, Sarah V. (40 L.D. 630); over-
ruled in part, 46 L.D, 55, 56 (1917).
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Whitten ». Read (49 L.D. 253, 260; 50
L.D. 10); vacated, 53 1.D. 447 (1928).
Wickstrom ». Calkins (20 1.D. 459);
modified, 21 L.D. 553; overruled, 22

_ L.D. 392 (1896).

Widow of Emanuel Prue (6 L.D. 436),
vacated, 33 L.D. 409 (1905).

Wiley, George P. (36 L.D. 305); modi-
fied so far as in conflict, 36 L.D. 417
(1908).

Wilkerson, Jasper N, (41 L.D. 138);
overruled, 50 L.D. 614 (1924) (See 42
L.D. 313). =~

Wilkens, - Benjamin- C. (2 L.D. 129);
modified, 6 L.D. 797.

Williamette Valley and Cascade Moun-
tain Wagon Road Co. #. Bruner
(22 L.D. 634); vacated, 26 L.D. 357
(1898).

Williams, John B., Richard & Gertrude
Lamb (61 1.D. 31); overruled so far
as in conflict, 61 I.D. 185 (1953).

Willingbeck, Christian P. (3 L.D. 383);
modified, 5 L.D. 409.

Willis, Cornelius (47 L.D. 135); over-
ruled, 49 L.D. 461 (1923).

AND MODIFIED CASES LXXXIII

Willis, Eliza (22 L.D. 426); overruled,
26 L.D. 436. (1898).

i | Wilson'v. Heirs of Smith (37 L.D. 519);

overruled so far as in conflict, 41 L.D.
119 (1912) (See 43 1.D. 196).

Winchester Land & Cattle Co., 65 1.D.
148 (1958), no longer followed in
part, 80 I.D. 698 (1973).

Witbeck ». Hardeman (50 L.D. 413);
overruled so far as in conflict, 51 L.D. .
36 (1925).

Wolf Joint Ventures, 75 LD. 137
(1968); distinguished, U.S.». Union
Carbide Corp., 31 IBLA 72, 84 1.D.
309 -(1977).

Wright ». Smith (44 L.D. 226); over-
ruled, 49 L.D. 374 (1922).

Zeigler Coal Co., 4 IBMA 139, 82 1.D.
221, 1974-1975 OSHD par. 19,638
(1975); overruled in part, Alabama
By-Products Corp. (on Reconsidera-
tion), 7 IBMA 85, 83 1.D. 574 (1976).

Zimmerman ». Brunson (39 L.D, 310);
overruled, 52 L.D. 714 (1929). .

NoTE.—The abbreviations used in this title refer to the.following publications: “B.L.P.” {o Brainard’s
Legal Precedents in Land and Mining Cases, vols. 1 and 2.*C.L.L.” to Copp’s Public Land Laws edition
of 1875, 1 volume; edition of 1882, 2 volumes; edition of 1890, 2 volumes. “C.L.0.” to Copp’s Land Owner,
vals, 1-18, “L. and R.” to records of the former Division of Lands and Railroads; “L.D.” to the Land
Decisions of the Department of the Interior, vols. 1-52. “I. D ¥ to Decisions of the Department of the In-

terior, beginning with vol. 53.—EDITOR.
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DECISIONS OF THE
DEPARTMENT OF THE INTERIOR

APPEALS OF JOHN F. THEIN,

KENNETH E. SCHOONOVER,

WENDELL SKAFLESTAD AND
KOLBJORN SKAFLESTAD

4 ANCAB 116

Decided January 11,1980

Decision of the Bureau of Land Man-
‘agement AA-6980-A.

Affirmed.

1. Alaska Native Claims Settlenient
Act: Conveyances: Valid Existing
Rights: Third-Party Interests

Where Forest Service permits were
terminated for apparent cause (failure
to comply with permit conditions), the
original holders of the permits no longer
have property interests which constitute
valid existing rights protected by § 14(g)
of ANCSA. . :

2. Alaska Native Claims Settlement
Act: Conveyances: Valid Existing
Rights: Third-Party Interests

Where the holder of a Forest Service
permit requested that his special use
permit be ecanceled and the Forest
Service - did so and, subsequently,
issued a special use permit for the
same lot to another person, the origi-

nal holder of the permit no longer has

a property interest or a valid existing
right derived from the permit which
is protected under § 14(g). of ANCSA.

3. Alaska Native Claims Seftlement
Act: Alaska Native Claims Appeal
Board: Appeals: Standing

If the only interest in land claimed by ap-
pellants affected by the decision appealed
was a terminated or relinquished special
use permit, the appellants will be found to
lack a property interest in land sufficient
to confer standing under regulations in 43

CFR-4.902.

4, Alaska Native Claims Settlement
Act: Alaska Native Claims Appeal
Board: Appeals: Jurisdiction

There is no administrative appeal proc-
ess available to claimants under §14(c)

of ANCSA, and such claims must be
brought in a judieial forum.

APPEARANCES: James A. Calvin,
for Forest Service, U.S. Department of
Agriculture; Fred J. Baxter, Esq., for
Huna Totem Corp.; Dennis J. Hope-
well, Esq., Office of the Regional
Solicitor, for the Bureau of Land
Management. ‘The  following parties
appeared pro se: John F. Thein;
Kenneth E, Schoonover,  Wendell
Skaflestad, Kolbjorn Skaflestad.

87 I.D. No. 1



OPINION BY
"ALASKA NATIVE CLAIMS
APPEAL BOARD

SUMMARY OF APPEAL

 Appellants claim property inter-
ests through terminated or relin-
guished U.S.D.I. Forest Service
special use permits in land ap-
proved for conveyance to Huna To-
tem Corp. pursuant to-§ 14(b) of
ANCSA. The Board rejects the ap-
pellants’ claims and affirms the Bu-
reau of Land Management’s deci-
sion to issue conveyance since ter-
minated or relinquished special use
permits do not constitute valid ex-
isting rights and do not receive pro-
tection under § 14(g) of ANCSA.

JURISDICTION

The Alaska Native Claims Ap-
peal Board, pursuant to delegation
of authority to administer the
Alaska Native Claims Settlement
Act, 85 Stat. 688, as amended, 43
U.S.C. §§1601-1628 (1976 and
Supp. I 1977), and the implement-
ing regulations in 43 CFR Part
2650 and 43 CFR Part 4, Subpart
-J, hereby makes the following find-
ings, conclusions and decision.

PROCEDURAL
BACKGROUND

On June 27, 1979, the Bureau of
‘Land Management (BLM) issued

a decision to issue conveyance AA—

6980-A which approved for con-
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veyance to Huna Totem Corp., pur-
suant to § 14(b) of ANCSA, cer-
tain lands applied for on Dec. 12,
1974, }

On July 18, 1979, John F. Thein
filed a Notice of Appeal from the
above-mentioned BLM decision and
subsequently three similar Notices
of Appeal were filed on July 24,
1979, Dby Xenneth Schoonover,
Wendell Skaflestad, and Kolbjorn
Skaflestad. These four appellants
claim a property interest in lands
affected by the BLM decision
through special use permits issued
by the Forest Service, United
States Department of Agriculture
(hereafter Forest Service). Four
resident lots are located in an area
designated  the Gartina-Game
Creek Residence Group, Hoonah,
Alaska, and one lot located in the
Neck Point Residence Group,
Spasski Bay.

Since all appellants claim their
property interests by virtue of spe-
cial use permits issued by the Forest
Service under authority of the Act
of June 4, 1897 (80 Stat. 35; 16
U.S.C. § 551 (1967) ), the Board is-
sued an order on July 27, 1979, nam-
ing the Forest Service a hecessary
party to this appeal. The Forest
Service responded to this order on
Aug. 9, 1979,

“BLM, on Aug. 1, 1979, filed a
motion to-consolidate the four ap-
peals since letters filed by the ap-
pellants relate to the same area and
all appeals concern possible rights
gained from Forest Service special
use permits. On Aug. 10, 1979,
ANCAB consolidated the separate
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appeals (Thein, ANCAB VLS 79-
29 Schoonover, ANCAB VLS 79-
30; W. Skaflestad, ANCAB VLS
79-31; K. Skaflestad, ANCAB VLS
79-32) - and assigned the consoli-
dated. appeal number ANCAB VLS
79-32 (Consolidated). '

- On Oct. 11, 1979, the BLM filed
its Answer in response to appel-
lants’ notices of appeal.

FACTUAL BACKGROUND

NECK POINT RESIDENCE
GROUP—SPASSKI BAY

The Forest Service issued a spe-
cial use permit to Mr. Kenneth E.
Schoonover which appears to have
been in effect on 9/1/60, for Lot 2,
Neck Point group of residences,
Spasski Bay. On Mar. 30, 1970, Mx.
Schoonover filed with the Forest
Service a relinquishment thereby
giving up all rights, title and inter-
ests to his improvements covered by
a special use permit and concur-
rently requested cancellation of the
permit. The Forest Service issued a
special use permit to Charles John-
son on Sept. 3, 1971, for “Lot 2,
Neck Point group of residence,
Spasski Bay (formerly under per-
mit to Kenneth E. Schoonover,
9/1/60).” Mr. Johnson’s permit was
terminated for nonpayment of fees
(letter from Clyde A. B. Ferguson,
Acting Program Manager Recrea-
tion Lands, to Jim Calvin, Regional
Office, Lands, U.S. Forest Service,
Subject: Lot 2 Spasski (Neck
Point)—Kenneth Schoonover, Nov.
27, 1979.).

GARTINA-GAME OREEK
RESIDENT GROUP,
HOONAH, ALASK A

The Forest Service issued special
use permits. to the following indi-
viduals for residential lots at Gar-
tina-Game Creek Residence Group,
Hoonah, Alaska:

Name Lot No. Date of Issue

John F. Thein_________ 20 . 10/15/70
Kenneth Schoonover.__ 13 9/14/70
Wendell Skaflestad.____ 22 6/16/71

. Kolbjorn A. Skaflestad. 21 11/9/70

On Sept. 11, 1973, the Forest
Service examined the lots and re-
ported that none of the four permit
holders had met the construction
time schedule which was a condition

-of the permits. The examiner rec-

ommended termination of permit if
acceptable justification was not re-
ceived. By certified letter dated
Sept. 18, 1973, the Forest Service
notified each permit holder of the
site visit and cited provisions in the
permit for construction. The permit
holders were given until Oect. 15,
1978, to “show just cause why con-
struction has not been accomplished
as agreed upon In your permit.”

“Each permit holder responded indi-

cating some land clearing but no
construction. In July 1974, the Re-
gional Forester sent identical letters
to the four permit holders explain-
ing that Gartina-Game Creek resi-
dence tract lies entirely within the
Huna Totem Village Corp. selec-
tion area under ANCSA. The per-
mit holders were further informed
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that “[t]he Settlement Act pro- -

vides that selected lands are subject
to valid existing rights.” In closing,
the Regional Forester states: “Be-
cause you have not completed con-
struction, and in light of the situa-
tion as we have deseribed it, we
now believe that your permit should
bo closed. We will delay our final
decision on this until September 1,
1974 to provide opportunity for you
to express your thoughts.”

The Regional Forester, by certi-
fied letter to each permit holder,

terminated the permits for all four

appellants on the dates shown:

John Thein_________ October 25, 1974.
Kenneth Schoonover. November 8, 1974.
Wendell Skaflestad__ December 20, 1974.
Kolbjorn Skaflestad. November 11, 1974.

CONTENTI ONS/OF PARTIES.

Appellant, Mr. John F, Thein,
by letter to ANCAB on July 16,
1979, asserts a vested interest in
Lot 2 of the Gartina-Game Creek
Residence Group, Hoonah, Alas-
ka, through a terminated special
use permit from the Forest Serv-
ice, commencing Sept. 1, 1970.
Mr. Thein states he “made some
improvements to the lot with the
intention of building a residence
on the lot as was the purpose of
the permit. Due to the inaccessi-
bility of the lot, it wasn’t feasible
to build a permanent family resi-

dence- at that time.” According to -

Mr. - Thein’s letter, lot holders
were told by a representative of
the Forest Service that “the lots
were eventually to be transferred

87 LD.

to the State of Alaska” and that
when the transfer took place, the
lot holders would “have the op-
tion. of purchasing the lots at raw
land value.” Mr. Thein further
states that “[flor the above rea-
sons, I believe I should be entitled
to the option of purchasing the
lot I held.”

Appellant, - Mr. - Kenneth E.
Schoonover, by letter to BLM on
July 6, 1979, asserts a third-party
interest under ANCSA in two
different lots within the Huna
Totem Corporation selection area.
In 1970, Mr. Schoonover acquired
use of Lot 18, QGartina-Game
Creek Residence Group land. Mr.
Schoonover also had acquired use
of Lot 2, Neck Point Residence
Group at Spasski Bay. Since he
could not occupy two residence
group lots at the same time, he
turned over his hunting cabin at
Spasski Bay to Charles Johnson
and requested cancellation of his

" special use permit for Lot 2. In his

July 6 letter Mr. Schoonover states:

We would be satisfied with just a
first-preference rights status if this
land should become available for sale,
if it is impossible for us to acquire
the lots outright through your office in
accordance to the steps set forth in
the Alaska Native Claims Settlement
Act. c .

The foregoing being my claim on the
lot in the Neck Point Residence Group
and the Gartina:Game Creek Residence
Group I' hereby file my appeal and
ask to be conveyed the two lots, If
this be impossible, I agree to be con-
veyed the lot in Spasski Bay and I
agree also to be placed on a frat-
preference status to acquire the
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Gartina—Game Creek ‘lot from the Se-
Alagska or Huna Totem corporations
at a later date should they acquu-e it
and agree to sell it.

Appellant, Kolbjorn Skaflestad,
in a letter to ANCAB on July 17,
1979, feels that he should have
“first priority to purchasing” Lot
21, U.S. Survey 2414 (Gartina-
Game Creek Residence Group

land). '
* Appellant, Wendell Skaflestad,
in a letter to BLM on July 9,
1979, states that on June 12, 1971,
he “signed a contract with the
U.S. Forest Service for Lot 22,
Gartina-Game Creek  Residence
Group, Hoonah, Alaska.” Mr. W.
Skaflestad alludes to having valid
existing rights to acquiring land
in the Residence Group. In a let-

ter to. ANCAB on July 25, 1979,

Mr. W. Skaflestad closes with the
following: “I appeal the decision
and would like a commitment
from you that I will have the op-
portunity to purchase and hold
title to my lot.”

The Regional Forester, Forest

Service, in response to ANCAB or-
der joining the Forest Service as a
party to the appella,nts appeals
states: ’
The permits once held by the appellants
were cancelled for non-compliance with
the terms of the permits, and they no
longer have any valid interests in the
area. That being the case, we would not
agree that the appellants have any rights
pursuant to Seec. 14(g) of ANCSA.

Letter, USDA Forest Service to
Honorable Judith M. Brady,
ANCAB, Aug. 9, 1979.

312980 0 - 80 - 2

DECISION

~ All appellants claim property in- -
terests in Gartina-Game Creek Res-

idence Group tract through Forest

Service special use permits termi-
nated for failure to construct with-
in the time limits set in the condi-
tions of the permit. One applicant
claims property interest in Neck
Point Residence Group, Spasski
Bay, through a permit relinquished
and subsequently issued to another
person. :

BLM argues that the facts in this
appeal - “[b]rings this appeal
squarely within the decision set
forth by this Board [ANCAB] in
Appeal of Kodiak Island Setnet-
ters Ass'n, 85 1.D. 200 (3 ANCAB
1, VLS 77-15; 1978).” In Kodiak
each of the appellants alleged that
they had been the holders of special
use permits which entitled them to

- use certain described lands.

The Board held tha_t:

Sec. 14(g) protects existing permits as
valid existing rights and provides that
patent is to be subject to the right of the
permittee to the complete enjoyment of
all rights, privileges, and benefits granted
to him. Once a permit expires, however,
it is'not an existing right and is not pro-
tected by § 14(g).

Documents filed with the Board
by the Forest Service show that the
permits for lots in the Gartina-
Game Creek Residence Group tract
were terminated for failure to com-
ply with construction provisions of
the permit.

[1] Since the permits were termi-
mnated for apparent cause, prior to
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the expiration date of Dec. 31, 1980,
this Board finds that appellants as
original holders of the permits no
longer have property interests
which constitute valid existing
rights and are protected by § 14:( g)
of ANCSA.

[2] The Board finds that, Wlth
regard to Lot 2, Neck Point Resi-
dence Group. tract, the appellant,
Mr. Schoonover, relinquished all
property rights when he requested
on Mar. 30, 1970, that his special
use permit for Lot 2, Neck Point
Residence Group be canceled and a

" permit for the same lot was subse-
quently issued to Mr. Charles John-
son. Where the holder of a Forest
Service permit requested that his
special use permit be canceled and
the Forest Service did so and, sub-
sequently, issued a special use per-
mit for the same lot to another per-
son, the original holder of the per-
mit no longer has a property inter-
est or a valid existing right derived
from the permit which is protected
as under § 14(g) of ANCSA.

[3] Tt should be noted that if the
only interest in land claimed by ap-
pellants affected by the decision ap-
pealed were a terminated or relin-
quished special use permit, the ap-
pellants would be found to lack a
property interest in land sufficient
to confer standing under regula-
tions in 43 CFR 4.902. However,
BLM contends that if the appel-
-lants have any claim to the land it
would have to be a claim against the
village corporation pursuant to
§ 14(c) (1) of ANCSA.

The appellants assert that they

[87 LD,

should be given priority, or first-
preference rights to purchase the
Gartina-Game Creek Residence
Group lots for which they once held
special use permits.

Sec. 14(c) (1)
follows:

provides as

LA B

(¢) Each patent issued pursuant to
subsections (a) and (b) shall be subject
to the requirements of this subsection.
Upon receipt of a patent or patents:

(1) the Village Corporation shall first
convey to auy Native or non-Native oc-
cupant, without consideration, title to the
surface estate in the tract occupied as a
primary place of residence, or as a pri-
mary place of business, or as a subsist-
ence campsite, or as headquarters for
reindeer husbandry *

[4] The Board held in Appeal of
Jammes W. Lee that : '

[Wlhile an appeal based on a claimed
interest created by §14(c) of ANCSA,
supra, is premature if filed before is-
suance of interim conveyance, the Board
lacks jurisdiction to decide such an ap-
peal filed after interim conveyance has
issued. The result is that there is no
administrative appeal process available
to claimants under §14(c), and such
claims must be brought in a judicial
forum.

Appeal of James W. Lee,3 ANCAB-

334,343 (1979) [ANCAB VLS 79—

11].

This decision”in no way affects
whatever right  appellants may
have to use and occupy the land, and
to receive title to the land, pursuant
to § 14(c) (1). The Board does not
decide the question of whether ap-
pellants are entitled to a conveyance -
pursuant to § 14(c), or any question
as to what they must receive if it is
determined "that they have rights
under § 14(¢).
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Based on the above findings and
conclusions, this Board here Orders
that the Decision of the Bureau of
Land Management AA-6980-A is
hereby aflirmed. ' '

This represents a unanimous de-
cision of the Board..

Juprra M. Brapy »
Administrative Judge

" Aprear. F. DunnivNe
Administrative Judge

Josepr A. Barpwin
Administrative Judge

APPEAY, OF RECON SYSTEMS, INC.
IBCA-1214-9-78 |
Decided January 17, 1 980

Contract No. 68-03-0293, Environ-
mental Protection Agency.

Principal - decision affirmed on
Motion for Reconsideration '

1. Rules of Practice: Appeals:
Motions—Rules- of Practice: Appeals:
Reconsideration—Rules of Practice:
Appeals: Statement of Reasons

The Government’s motion for reconsid-
eration, which contends that the current
version of the Limitation of Cost clause
does not entitle a contractor to additional
funding for a change unless the contract-
ing officer specifically increases the esti-
mated cost, provides no basis for over-
turning the Board’s principal decision
allowing excess costs attributable to a
construction change, where the contract-
ing officer was given advance notice that
the estimated costs would be exceeded
and took no action to-advise the contrae-

tor that no funding would be provided'or
to stop the projeet officer from asking for
continued performance of the changed

“work. .

APPEARANCES: Norman J, Wein-
stein, President, Recon Systems, Ine.,
Somerville, New Jersey, for appellant;
Richard V. Anderson, Government
Counsel, Cincinnati, Ohio, for the
Government. ‘

OPINION BY
ADMINISTRATIVE
JUDGE LYNCH

INTERIOR BOARD OF
CONTRACT APPEALS

The Government: requests recon-
sideration of the Board’s decision of
Sept. 25, 1979, which awarded par-
tial costs of work required to be per-
formed after expiration of the con-
tract.

The Government argues that
changes which had earlier been held
to be outside the Limitation of Cost
clause (LOCC), are now specifi-
cally included by specific language
of the clause, that the contractor
gave only a belated notice that the
estimated costs would be exceeded,
and that the contractor was a vol-
unteer in completing the work with-
out reliance on the expectation that
additional funding would be pro-
vided. '

The LOCC in the contract con-
tains the following paragraph: “(d)

‘Change orders issued pursuant to

the ‘Changes’ clause of this contract
shall not be considered an author-
ization to the Contractor to exceed
the estimated cost set forth in-the
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Schedule in the absence of a state-
ment in the Change order, or other
contract modification, increasing
the estimated cost.” We accept the
Government’s contention that this
specific language was included in
the LLOCC in order to make the cost
limitation applicable- to changes,
and thereby avoid the effect of ear-
lier Board findings to the contrary
under the older clause. Booz, Allen

& Hamilton, Inc., IBOA-1027-3-T4

(Mar. 24, 1976), 83 I.D. 95, 76-1
BCA par. 11,787, is cited to show
this Board’s recognition of the al-
teration of the rule. It should be
noted that in that case, there was no
notice given that the estimated cost
would be exceeded and that the rec-
ord there would not support & find-
ing that the Government knew or
should have known that costs would
exceed the ceiling by reason of the
added work of repairing Govern-
ment property. Booz, Allen &
Hamilton, Inc., supra, rejected ap-
pellant’s argument that the new
LOCC clause was inapplicable to
constructive change orders, where
the claim was based on repairs to
Government property with the
knowledge and acquiescence of the
Government, but without knowl-
edge of the impending overrun.
However, in finding that the Gov-
ernment had not waived its discre-
tion to fund the overrun, the Board
stated: “This is so because absent
. unforeseeability or impossibility

(n. 18, supra), the cases finding the:

Government obligated to fund an
overrun are dependent upon actions
of responsible Government officials;
e.g., urging continued performance

[87 L.D.

or demanding and accepting the .
benefits ~ of ~ performance, ~ with
knowledge of the overrun.” (Foot-
note omitted.) In the instant case,
we found that the contracting offi-
cer received advance written notice
of the exhaustion of the contract
funds by reason of the appellant’s
letter of Oct. 10, 1975, at which time
no funds were being expended un-
der the contract. Subsequently, by
letter dated Oct. 22, 1975, the proj-
ect officer requested appellant to in-
corporate the corrections and
changes resulting from a greatly
expanded Government review team.
The work was completed by Jan. 23,
1976, and returned to the Govern-
ment. The Government accepted the
completed work with full knowl-
edge of the fact that all the re-
quested work took place after notice
that no contract funds were avail-
able. :

With respect to the Government’s

“contention that appellant was a vol-

unteer in completing the work with-
out expectation that additional
funding would be provided, we note
that finding agreements to volun-
teer, donate or cost share contract
expenses are the exception rather

" than the rule, since there must be a

clear indication of the intent of the
contractor to forego payment for
services required under a. contract.
Appellant’s letter of Oct. 10, 1975,
advising of the overrun suggests no
such intention. The letter advises
that the overhead rate exceeds the
maximum allowable rate of the con-
tract and states: “We therefore will
claim 100% overhead rate, resulting
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in an overrun on this contract.” An
earlier letter from appellant dated
Aug. 13, 1975, advised a contract

specialist on the staff of the con-

tracting officer that the contract

was not ready to be closed out be-

cause of the work remaining to be
done after Government review com-
ments on the draft report were re-
ceived.

- Despite the knowledge that funds
were exhausted and that the work
-was not complete, the contracting
officer -did not respond to appel-
lant’s requests for funding the ad-
ditional work for over 2 years. On
Deec. 2, 1977, the contracting offi-
cer’s letter indicated that: “Our
program personnel advised us that
there are no funds available to
cover the cost overrun.” The project
officer was first asked about the

- availability of funds by a letter

dated ‘Nov. 16, 1977, from a con-

- tract specialist. The contracting of-
ficer failed to make a timely deter-
mination - of the availability of
funds and to advise the appellant
accordingly, but rather allowed the
final tasks under the contract to be
sent to the contractor and the Gov-

ernment to accept and use the end -

product. The actions of the con-
tracting officer were consistent with
an intent to fund the additional
work under the contract; and, only
after learning that funds were not
available 2 years after the added
work was required did the Govern-
ment. raise the  technical defense
that the LOCC did not obligate the
Government to provide the addi-
tional funding. The question of

whether the additional funds to
complete the contract would have
been made available upon timely
actions of the contracting officer is
now moot. Failure to act resulted in
the project officer. ordering the
added work and the acceptance by
the Government of the benefits of
the added work. In these circum-
stances, we confirm our finding that
the Government must pay for the
costs of the constructive change
which resulted in costs over the con-
tract ceiling being incurred after
notice that the contract funds were
fully expended.

Conclusion

The Board’s principal decision of
Sept. 25, 1979, is hereby recon-
firmed.

RusseLn C. Lyncm
- Administrative Judge.

I concur:

Witeiam F. McGraw
COhief Administrative Judge

‘EASTOVER MINING CO.

2 IBSMA 5
Decided January 21, 1980

Petition for discretionary review, filed
by Eastover Mining Company, of a
July 18, 1979, decision by Administra-
tive Law Judge Wiliiam J, Truswell
upholding Notice of Violation No. 79—
II-4-3 issued by the Office of Surface
Mining Reelamation and Enforcement
in accordance with the Surface Mining
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' Control and Reclamation Act of 1977
and ordering payment of a eivil
penalty (Docket No. NX 9-23-P).

Affirmed.

1. Surface Mining Control and Recla-
mation Act of 1977: Enforcement Pro-
cedures—Surface Mining Control and
Reclamation Aect of 1977: Notices of
Violation.

The Office of Surface Mining  Reclama-
tion and Enforcement is authorized to is-
sue a notice of violation for noncomp'i-
ance with the initial regulatory program
even if a state has already initiated en-
forcement action for the same viclation.

APPEARANCES: Charles P. Gault,
Esq., Office of the Field Solicitor
(Knoxville), Walton D. Morris, Jr.,
Esq., and Marcus P. McGraw, Esq.,
Assistant  Solicitor for Enforcement,
Washington, D.C., for the Office of Sur-
face Mining Reclamation and Enforce-
- ment; Kaxl §. Forester, Esq.,, Harlan,
Kentucky, for Eastover Mining
Company.

OPINION BY THE
INTERIOR BOARD OF
SURFACE MINING AND
RECLAMATION APPEALS

In this case we rely on the
recitation of the procedural his-
tory and factual background pro-
vided in Administrative Law
Judge (ALJ) Truswell’s July 16,
-1979, . decision.?

1The “Background” and “Facts” portions
of the ALJ’s decision read in part as follows:

“In accordance with section 525 of the Sur-
face Mining Control and Reclamation Aect of
1977 (the Act), Eastover Mining Co. (appli-
cant) applied on April 16, 1979, for review
of the notice issued by the Office of Surface
Mining Reelamation and Enforcement (re-
spondent) under section 521(a)(8) of the

OF THE DEPARTMENT OF THE INTERIOR
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We granted Eastover’s petition
for discretionary review from
that decision to consider its objec-.
tion to dual enforcement action
by the Office of Surface Mining
Reclamation and Enforcement
(OSM) and the Commonwealth of
Kentucky.?

Act. Subsequently, on May 7, 1979, under sec-
tlon 518 of sald Act applicant applied for re-
view of a proposed civil penalty assessment
issued by respondent. Contemporaneous with
the  fillng of this application, applicant, in.
accordance with the requirements of 43 CFR
4.1152(b) (1), paid the full amount of -the
proposed penalty ($5,800) to the Assessment
Office, Office of Surface Mining to be placed
in an eserow account pending a final determi-

__ nation of the proposed asséssment. A hearing

was held before the undersigned in Harlan,
Kentucky, on June 7, 1979 at which time both
cases were consolidated for hearing and
deeision.

“Notice of Violation No 79-1I-4-8 was
fssued on March 80, 1979, by the Office of
Surface Mining for Bastover Mining Com-
pany's Arjay Mine in Bell County, Kentucky.
This 1s an underground mine and its state
permit number 15 207-5008. Said notice alleged
that Eastover Mining Company had violated
the provisions of 30 CFR 717.14(e) and
717.17. Three separate violatlons were in-
cluded in Notice of Violation No, 79-II-4-3.
Violation No. 1 was fallure to pass all drain-
age from .the disturbed area through a sedi-
mentation pond or serles of sedimentation
ponds. Violation No. 2 was discharge from the
disturbed area fails to meet effluent limita-
tions. Iron greater than 10 mg/1, PH less
than 6.0. Violation No. 8 was fallure to cover
waste material from underground mine (which
are deposited on land surface) with a mini-
mum of four feet of nontoxic, noncombustible
material, failure to revegetate. The time for
abatement for all three violations was 8 00
a.m., May 4, 1979.

“Respondent issued to apphcant a Notice of
Proposed Assessment of a civil- penalty of
$2,000 for Violation No. 1, $1,800 for Viola-
tion No. 2, and $2,000 for Violation No. 3, a
total of $5,800 for thé three.”

Decision at 1-2.

2In 1ts petitlon Eastover also stated its
bellef that the Administrative Law Judge
erred in holding that sec. 521(a) (1) of the
Act has no effeet during the enforcement of
the interim regulatory program. Since the
Board had previously held contrary to Nast-
over’s position In Daeyton Mining Co., Ine., 1
IBSMA 125, 86 LD. 241 (1979), the Board’s
order granting the petitlon precluded review
of that Igsue. '
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Eastover does not contend that
the ALJ’s decision upholding
these violations is in error. Rather
it asks to be relieved of respond-
ing to potentially different ve-
quirements prescribed by state
and Federal enforcement agencies
for the same or similar problems.

- Kentucky, it points out, had al-

ready issued enforcement docu-
ments requiring remedial meas-
ures to be taken with respect to
the same conditions at its mine.
[1] Tt is not clear from the record

that Eastover was in fact subjected.

to conflicting obligations. In any
cvent, what is clear is that an OSM
- inspector is authorized to issue a
notice of violation when he dis-
covers noncompliance with the regu-

Jations. 30 CFR 722.12(a) provides

that “[i]f an authorized repre-
sentative of the Secretary finds a
violation which is not covered by
section 722.11 of this Part, [he]
" shall issue a notice of violation fix-
ing a reasonable time for abate-
ment.” Judge Truswell held that
this regulation disposes of the ques-
" tion.? We agree and we affirm.

Wik A. Irnwin
Chief Administrative Judge

IraLine G. BARNES>
- Administrative Judge

Merviv J. MirgIN
Administrative Judge

3.Concerning this issue, the ALJ wrote:

“L can appreclate the position in which ap-
plicant finds itself. Hopefully matters of this
type are thoroughly weighed before a notice
of violation is issued or at least prior to a
hearing. What can be considered here is the
authority of OSM to fssue the notice of viola-

Docket No.,

 ZAPATA COAL CORP.

2 IBSMA 9
Decided J/anuary 22, 1980

‘Consolidated appéals from an order by

Administrative Law Judge Tom M.

Allen dated May 31, 1979, in Docket

No. CH 9-101-R (IBSMA 79-20) dis-

missing an applieation for expedited

review of a cessation order issued to

Zapata Coal Corp. by the Office of Sur-

face Mining Reclamation and Enforce-

ment under the provisions of the Sur- .
face Mining Control and Reclamation

Act of 1977 and from a decision by

Judge Allen dated July 20, 1979, in.
CH 9-86-R (IBSMA

79-32) vacating the cessation order

for which  Zapata had .applied for

review.

IBSMA 79-20 dlsmlssed IBSMA
79—32 reversed.

- 1. Surface Mining Control and Recla~

mation Aect of 1977: Roads: Mainte-
nance.
A ‘partially .constructed access. ro:id. if

used to facilitate mining operations, is a
road for purposes of the initial regula—

tory program and therefore subject to -

the maintenance requirements of 30 GFR
T17.17(3) (3) ().

 APPEARANCES: Marye L. Wright,

Esq, Office of the TField Solicitor,
Charleston, West Virginia, Shelley D.

tion and whether or not it has proved the

“violattons. Part 721—Federal Inspections (30

CFR) provides at Section 721.11(a) .[sicl
for inspections on a random basis and at Sec-
tlon 721.18 for inspection based on citizen
requests  (Tr. 45-48). Either sectlon would
authorize the inspection in this case while
Part 722—Enforcement Procedures (30 CFR)
justify [sic] the action taken under the facts.”
Decision at 4.
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‘ Hayes, Esq., Office of the Solicitor, and

Marcus P. McGraw, Esq., Assistant

Solicitor for Enforcement, Washing-
ton, D.C., for the Office of Surface
Mining Reclamation and Enforce-
ment; and A. L. Emech, Esq, of
Counsel to Jackson, Kelly, Holf, &
O’Farrell Charleston, West Vuglma,
for Zapata Coal Corp.

OPINION BY THE BOARD
OF SURFACE MINING AND
REOLAMATION APPEALS

FACTUAL AND
PROCEDURAL
BACEGROUND

On Mar. 14, 1979, an inspector
for the Office of Surface Mining
Reclamation and Enforcement
(OSM), acting under the author-
ity of sec. 521(a) (8) of the Sur-
face Mining Control and Ree-
lamation Act of 1977 (Act)?
. issued to Zapata Coal Corp.
(Zapata) a notice of violation al-
leging four separate violations of
the Act and the initial program
regulations. at Zapata’s Buffalo
Mine No. 4 and prescribing pe-
riods for the abatement of each
alleged violation. On May 4, an-
other OSM inspector  inspected
the mine again and determined
. that two of the violations (No. 2
and No. 4 of the notice of viola-
~ tion) had not been abated. He
issued a cessation order pursuant
to sec. 521(a) (8) of the Act (30
US.C. §1271(a)(8) (Supp. I
1977)) for those two violations.

1380 U/S.C. §§ 1201-1328 (Supp. I 1977).

OF THE DEPARTMENT OF THE INTERIOR
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On May 14, 1979, Zapata filed
an application for temporary
relief from the cessation order,
and on May 18, 1979, Adminis-
trative Law Judge (ALJ) Tom
M. Allen held a hearing on that
application. At the hearing OSM
objected to the proceeding be-
cause Zapata had not filed an ap-
plication for = review; OSM
argued that that is a prerequisite
to the consideration of an appli-
cation for temporary relief. The
ALJ rejected that position and
proceeded with the hearing., At
the conclusion of the hearing he
granted temporary relief for 60
days from May 18, 1979, for
violation No. 2 (of the cessation
order) but demed it for violation
No. 1.

On May 30, 1979, Zapata filed
an application for expedited re-
view of the cessation order. In an
order dated May 31, 1979, the
ALJ denied expedited review,
citing 43 CFR 4.1181, which al-
lows the filing of an application
for expedited review of a cessa-
tion order only when temporary
relief has not been granted. In
pertinent part, the order reads,
“Temporary relief having been
granted, the applicant is not en-
titled to file a motion for ex-
pedited review and therefore said
application for expedited review
is dismissed.” Zapata filed a no-
tice of appeal with the Board
from that order on June 7, 1979.
The case was docketed as IBSMA
79-20 (Zapata I).
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Also on June 7, 1979, Zapata
filed an application for review of
the cegsation order before the ALJ.
He held a hearing on that applica-
tion: on June 14, 1979, and issued
his decision on July 20, 1979. In
that decision, he vacated the cessa-
tion order, having found there was
no basis for the issuance of the un-
derlying notice of violation with
~ respect, to the two alleged violations
still in issue. OSM filed a notice of
appeal from that decision on Aug.
17, 1979. The Board docketed that
appeal as IBSMA 79-32 (Zapata

IT) -and in an order dated Oct. 26,

1979, consolidated that appeal with
IBSMA 79-20 and requested fur-
ther briefing.
Those charges, contained in the
~original notice of violation, which
underlay the cessation order, al-
leged noncompliance with the fill
regulations in 30 CFR 717.14 and
the road maintenance regulations in
30 CFR T17.17(j) (3) (i). Since its
brief presented argument only on
that portion of the ALJ’s decision
relating to the alleged road mainte-
nance violation, OSM has effective-
ly waived objection to the portion
relating to the alleged fill violation.
The background to OSM’s issu-
ance of the notice of violation con-
taining the alleged violations of the
road maintenance regulations is as
follows: In the summer of 1978,
Zapata filed with the West Virginia
_Department of Natural Resources,
Division of Reclamation, an appli-
cation for an underground opening
permit for its site. Within the area

‘pata’s proposed opening).
: pen

was a road used infrequently by a
gas company for access to one of
its facilities. Zapata’s State permit

application included a proposal to

upgrade this mile-long road, be-.
cause it also provided access to the
“face-up” (the entry point of Za-
The
State authority issued the permit
in September 1978, and Zapata
worked on the road and the face-up
until weather caused disruption of
those activities in December. Zapata
had not begun spring operations at
the time of the OSM inspection in
March 1979. " ’ :

DISCUSSION

Having consolidated the appeals,
the Board is of the opinion that is-
sues raised in Zapata I are moot and
therefore that appeal is dismissed.?
The Board therefore turns to the
issue, raised in Zapata II, of wheth-
er the access road was used to fa-
cilitate mining, thereby subjecting

it to the maintenance requirements

of 30 CFR 717.17(3) (3) (1). Zapata
argues that the pre-existing access
road, which was in use, was under
construction pursuant to specifica-
tions in a State approved permit
and thus should not be subject to
the maintenance requirements of
sec. T17.17(3) (3) (). OSM argues
that -whether or not the road was

2 The 60-day temporary rellef order period
has passed, and in a subsequent hearing onm
the merits, the ALJ decided the ecase in
Zapata’s favor. We suggest, however, that
where a cessation order Hsts more than one
violation, 43 CFR 4.1181 may not preclude

expedited review of those violations for which
temporary relief has not been granted.
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“finished” according to the State
permit is irrelevant. If Zapata used
it to facilitate mining operations,
then it was a “road” for purposes
of the regulations and subject to the
maintenance requirements. The
ALJ in vacating the violation de-

termined that the road was under .

construction, and that thus no vio-
lation existed under seec. 717.17(j)
(3) (1). We disagree with hlS de-
termination.

 [1] The definition of “road” in
30 CFR 710.5 reads in part:

Roads means access and haul roads
constructed, wused, reconstructed, im-
proved, or maintained for use in surface
coal mining and reclamatioxi operations,
ineluding use by coal hauling vehicles
leading to transfer, processing, or stor-
age areas. The term includes any such
road used and not graded to approximate
original contour within 45 days of con-
struction other than temporary roads
used for topsoil removal and coal haul-
age roads within the plt area. [Italics
added.]

There is evidence in the record that
the road was used to facilitate work
at the face-up and to construct a fill
from material removed from the
opening (Tr. I 30-33, 67-68, T1,

98-99, 117, 163).% There is further -

evidence in the record that four
truck loads of coal (50~60 tons) had
been removed from the face-up area
(Tr. IT 69-71). In removing this
coal, Zapata had to pass over the
-access road. The issue of lack of
‘maintenance was essentially not in
dispute (Tr. I 53-54, 66, 72-73,
139).

3 “Tp. I” refers to the transcript of the hear-
ing held on May 18, 1979. “Tr. II" refers to

the transcript of the hearing held on June 14;
1979.

OF THE INTERIOR [87 LD.

We therefore conclude that in
view of the activity conducted on
the access road, and its condition, it
fell within the regulatory definition
of a road and was not maintained
in accordance with sec. 717. 17(3)
(3) (i) *

The ALJ’s decision on this ques-
tion is reversed.

IraLINE (G. BARNES
Administrative Judge

~ Wi A, Irwin
‘Chief Administrative Judge

Mewvix J. MIRIN
Administrative Judge

KIN-ARK CORP.
45 TBLA 159
Decided J anuary 23, 1980.

Appeél from the decision of the New
Mexico State Office of the Bureau. of

.Land Management rejecting preference

right coal lease application NM 11916.
‘Vacated and remanded.

1. Administrative Procedure: Adjudi-
cation—Application and = Entries:
Valid Existing Rights—Coal Leases
and Permits:  Generally—Regula-
tions: Applicability

Where the holder of ‘a coal prospecting
permit completes his exploration and ap-
plies for a preference right coal lease in

¢ Hven if Zapata's activity could fairly be
characterized as facilitating construction of a
road pursuant to the State permit approved
by the State, such State approval cannot oper-
ate to relieve Zapata of ity obligatlons under
the interim regulations. (See 80. CFR 710.11
(a)(8); Alabama By-Products Oorp., 1

IBSMA 239, 243, 86 L.D. 446, 448 (1979).)
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1973, the apphcatlon must be adjudieated
on the basis of the applicant’s subsequent
conformity with regulations amended in
1976 with retroactive effect. However,
where the application is summarily re-
jécted solely for the reason that the ap-
plicant’s supplemental submission is “in-
adequate,” without identifying the defi-
ciency, the decision will be vacated and
the case remanded for readjudication.

APPEARANCES: William F. Carr,
Esq.,, Santa TFe, New Mexmo for
appellant.

OPINION BY
ADMINISTRATIVE
JUDGE STUEBING

INTERIOR BOARD OF
LAND APPEALS

On Dee. 1, 1970, the New Mexico
State Office of the Bureau of Land
Management (BLM), issued to
Hoover H. Wright a 2-year coal
prospecting permit for 2,880 acres
in T. 24 N., R. 13 W., New Mexico
principal meridian. After a 1-year
extension Wright apparently had
not completed his exploration pro-
gram when he assigned the permit
to Kin-Ark Corp. This assignment
was approved by BLM on Jan. 15,
1978.

Kin-Ark, apparently hampered
by a shortag: of time remaining in
the  permit and unavailability of
drilling equipment, nevertheless
managed to complete the explora-
tion and submit its application for
a preference right coal. lease on

Nov. 29, 1978—one day prior to the

expiration of the permit.

The imposition of a Secretarial
moratorium on the issuance of coal
leases and permits caused BLM to

suspend action on the ad]udlcatlon
of Kin-Ark’s lease application. See
Krueger v. Morton, 539 F.2d 285
(D.C. Cir. 1976); Hunter v.
Morton, 529 F.2d 645 (10th Cir.
1976). While the application was
pending, Congress enacted the Fed-
eral Coal Leasing Amendments Act
of 1975 (FCLAA), 90 Stat. 1083;
30 U.S.C. §201(b) (1976). Mean-
while, the Department revised its
regulations relating to coal leas-
ing—43 CFR Part 3520—on May 7,
1976. One of the revised regulations,
43 CFR 3521.1-1(b), required ap-
plicants for preference right coal
leases to support their applications
by the submission of significantly
more material and information than
was required theretofore under the
regulation in effect at the time Kin-

- Ark’s application was filed, Z.¢., 43

CFR 3521.1-1(b) (1973).

By its decision dated June 29,
1976, BLM called upon Kin-Ark to
support its application with the ad-
ditional “data and information” re-
quired by the revised regulation.
Kin-Ark requested and was granted
two extensions of time to make this
submission. Certain information
was then filed by Kin-Ark, although
the record before us does not re-
veal exactly what it was, as it was
transmitted to Geological Survey by
BLM, and apparently retained
there. However, a copy of BLM’s
transmittal memo, dated Sept. 6,

1977 , states:

Enclosed is the information submitted
by Kin-Arc [sic] Corporation in support
of their coal preference right lease an-
plication NM 11916
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The information has been submitted in
response to our June- 29, 1976 Decision
and as required by the attached Notice
and regulations contained in Circular
2390.[*]

By decision of that same date
(Sept. 6, 1977) BLM required Kin-
Ark to submit, at its expense, “a
certified abstract from a qualified
abstractor, as to the presence of any
mining claims (located prior to the
date of issuance of the permit), em-
bracing all or part of the public
land area under the * * * permit,”
as required by Instruction Memo-
randum No. 77410 dated Aug. 18,
1977, from the Acting Director,
-+ BLM. The record does not show that
Kin-Ark submitted an abstract.

On Feb. 5, 1979, the Area Mining
Supervisor, Geological
wrote a memorandum to BLM’s
Chief of Iands and Minerals
Operations, Santa Fe, which memo
dealt with the status of the subject
application in one terse, conclusory
sentence, viz: “We have received the
additional data for NM 11916
from .you, but the data is still in-
adequate under the requirements
for the initial showing published in
1976 for all preference right lease
applications for coal.” :

Without inquiring as to how-or
why Survey considered that “the
data is still inadequate” BLM is-
sued a decision on May 3, 1979, re-

jecting Kin-Ark’s preference right

lease application, giving as its sole
reason for so doing that the data
furnished by Kin-Ark in response

to BLM’s decision of June 29, 1976,

1f1§he circular referred to contains the re-
vised regulations excerpted from Title 48,
Code of Federal Regulations.

Survey,’

[87 LD.

“[H]as been examined and found
to be inadequate” to meet the re-
quirements of the 1976 amendment
of 43 CFR 3521. 1—1(b) Kin- Ark
has appealed.

[1] We begin with the observa-
tion that notwithstanding any
other aspect of the case, the rejec-
tion of the application solely for
the reason that someone has said
that it is “inadequate,” without any
specification of the nature of the
deficiency or any consideration of
whether the deficiency was fatal or
remediable, major or insignificant,
requires us to strike the- decision
down. There was no stated basis for
the action; it left the appellant in
ignorance of the reason for the re- -
jection and unable to respond, and
it provided this Board with noth-
ing to adjudicate on appeal. In-
deed, the initial decision cannot be
characterized as the product of
“adjudication,” as it appears that
its author had no more comprehen-
sion of what was supposedly wrong
with the application than has been -
communicated to the . rest of us.
Such a decision must be treated as
arbitrary and capricious. See
Charles E. Hinkle, 40 TBLA 250
(1979) ; Steven and Mary J. Lutz,
39 IBLA 386 (1979). An appeal by
one adversely affected by a decigion
is subject to dismissal if the appel-
lant “fails to point out how the de-
cision appealed from is in error”
and how he “has improperly been
deprived of some right.” Duncan
Miller, 41 TBLA 129 (1979). There-
fore, unless the decision states a
specific reason for the action taken,
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an appellant is usually left helpless
to make an appeal on the merits of
hisapplication.

However, in this case appellant

has chosen to ground its appeal on

its assertion that it cannot be re-
quired to meet the requirements of
the 1976 revised regulations, as it
had already established its right to
receive a lease as a matter of law by
its alleged demonstration of a dis-
covery of commercial coal in ac-
cordance with the requirements of
* the regulations in 1973.

As noted above, appellant had
completed its approved program of
exploration, asserted a discovery of
commercial coal, and filed its appli-
cation for a preference right coal
lease on Nov. 29, 1973, prior to the
expiration of the term of its pros-
pecting permit. All of this was al-
legedly done in compliance with
the requirements of the statute and
regulations then in effect. :

The statute, 30 U.S.C. §201(b)
(1970), provided : '

Where prospecting or exploratory work
is necessary to determine the existence
or workability of coal deposits in any
unclaimed, undeveloped area, the Secre-
_tary of the Interior may issue, to appli-
cants qualified under this chapter, pros-
pecting permits for a term of two years,
for not exceeding five thousand one hun-
dred and twenty acres; and if within
said periods of two years thereafter the
permittee shows to the Secretary that
the land contains coal in - commercial
quantities, the permittee shall be entitled
to- ¢ lease under this chapler for all or
part of the land in his permif. [Italics
added.] ‘ ‘

“This language invested the
Secretary with the authority to

_sued, the

grant or refuse a prospecting per-
mit at discretion, “may issue” be-
ing the operative verb phrase.
However, once the permit was is-
Secretarial discretion
afforded by the statute was fully
and finally exercised. Thereafter,
the right of the permittee to re-
ceive a lease was controlled by his
success in demonstrating to the
Secretary that the land contained
coal in commercial quantities. If
he did so, that statute declared,
“['"TThe permittee shall be entitled
to a lease * * * The Department

“has long taken the position that,

notwithstanding its wuse of the
term “preference right lease,” the
Secretary has no discretionary
power under the statute to refuse
to grant the lease, and the appli-
cant who meets all the statutory
and regulatory requirements be-
comes entitled to a lease of the
discovered deposit as a matter of
law. J & P Corp., 13. IBLA, 83
(1978) ; Peter I. Wold, 11,13 IBLA
63, 80 LD. 623 (1973) ; Emil Usi-
belli, 60 L.D. 515 (1951); Leon-
ard E. Hinkley, A-26187 (June
12, 1951). In fact, it appears that
in years past the Department’s
recognition of the absolute right.
of a successful prospecting per-

mittee to the coal which he had

discovered was even more clearly
viewed than recently. In Emil
Usibelli, supra, the Solicitor of this
Department held:

. Where the holder of a coal pros-

pecting permit, as the ' result -of
prospecting work done on the land cov-
ered by the permit, has demonstrated
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that the land contains coal in com-
mercial quantities and has submitted
an application for established policy of
the Department permits the applicant
to begin the commercial mining of coal
from the land without awaiting the

actual issuance of a lease to him. [60

1.D. 516.]

While it can no longer be said
that this represents Departmental
policy, due to environmental and
other considerations, the rule of
law emphasized by Usibelli and
the other decisions cited remains
unaltered. N.2.D.C. v. Berklund,
458 F. Supp. 925 (D.D.C. 1978),
aff’d, Civ. No. 78-1757 (D.C. Cir.
Nov. 9, 1979). See discussion and
notes; Falrfax and Andrews, De-
bate Within and Debate Without,
19 Natural Resources Journal 505,
519-22 (1979). :
The question remaining, then,
is whether a permittee who has
completed his exploration, alleged-
ly discovered commercial coal,
timely filed his application -for a
lease, and supported that applica-
tion with the showings required
by regulation in 1973, can have
that application rejected for fail-
ure to meet the more -onerous re-
quirements imposed by the 1976
revision of that regulation. We
answer in the affirmative.
Kin-Ark argues that as it was

entitled to a lease as a matter of

legal right in 1973, it should not
be divested of that right by the
promulgation of a subsequent reg-
ulation which is applied by BLM
with retroactive effect. Indeed, ap-
pellant argues with considerable
force that because the Congress
empowered the Secretary to adopt

OF THE DEPARTMENT -OF THE INTERIOR
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general regulations to implement
the leasing provisions of the basic
Act (30 U.S.C. §201(a) (1970)),
the newly promulgated regula-
tions are legislative in character.
It is maintained that the general
rule concerning the retroactive ap-
plication of administrative regula-
tions includes the power to give
them retroactive effect, provided
they do not conflict with restric-
tions on legislative power relating
to retroactive laws, such as, for in-
stance, the disturbance of vested
rights, citing 2 Am. Jur. 2d, Ad-
ministrative Law § 308 (1962)
“An administrative regulation,
especially one which has the effect
of creating an obligation, cannot be
construed to operate retroactively
unless the intention to thot effect
unequivocally appears.” Miller v.
United States, 294 U.S. 435, 439
(1985), reh. denied, 294 U.‘S. 734
(1935). As they now appear in the
Code of Federal Regulations there
is no “unequivocal” manifestation
of any intent to make the revision
of 43 CFR Groups 3400 and 3500
regulations retroactive, but when

- published as proposed rulemaking

and again upon final rulemaking,

_ such an intention was clearly stated.

On Jan. 19, 1976, when the revision,
of the subject regulations was pub-
lished in the Federal Register as
proposed rulemaking, the Depart-
ment stated at 41 FR 2648 (Jan. 19,
1976): “If adopted, the Department .
will apply the proposed regulations
to all pending and future applica-
tions for leases by prospecting per-
mittees, but will not reexamine
leases that were issued prior to the
effective date of these regulations.”
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On May 7, 1976, when the revi-
sion of 43 CFR 3521.1-1 was pub-
lished as final rulemaking, - the
regulation was preceded by a de-
scription . of - comments . received
following the publication of the
proposed revision, and ‘the Depart-
ment’s reaction or regponse to each.
The general tenor of this discussion

indicates in several places.that it

was contemplated that the revised
regulations would apply to prefer-
ence right lease applications which
were then pending, but, in additien,
this issue was addressed directly
and specifically at .41 FR 18845
(May 17, 1976), viz:

3. Request that this standard not apply
to permits granted before the effective
date of the regulation. 3520.1—1(d). This
section stated that the regulations would
_apply to applications for leases pending
on the effective date of this regulation.
The Department has full’ legal authority
to adjudicate pending apphcatlons for
leases under the standards adopted by
these regulations. As a question of pol-
icy, it has determined that the public in-
terest would not be fully protected un-
less these applications for leases are ex-
amined under what the Department be-
lieves is the correct mterpretatlon of the
statute.

Thus, there can be no gainsaying
that appellant had clear construc-
tive notice that the revised regula-
tion(s) would be applied to its then
- pending lease application.

Appellant also argues that since
it had established its legal entitle-
ment to receive a lease pursuant to
the regulatory criteria existing in
1973, that right cannot be defeated
by the more demanding criteria of
the 1976 revised regulation, because
the Federal Coal Leasing Amend-

ments Act of 1975 supra, specifi-
cally provides that its amendment
of sec. 2(b) of the Mineral Lands
Leasing Act (30 U.S.C. §201(b)
(1976)) is “subject to valid existing

‘rights.” Therefore, says appellant,

the revision of 43 CFR 3521.1, hav-

ing been promulgated to implement

the Federal Coal Leasing Amend-
ments Act, cannot do what the Act
expressly prohibits, i.e., adversely
affect its pre-existing entitlement to
a lease. However, this argument
suffers a fallacious premise. The
1976 revision of the coal leasing reg-

‘ulations was not done to implement

The Coal Leasing Amendments Act
but, rather, these revisions were
promulgated pursuant to the au-

thority of “the Mineral Leasing Act
of 1920; as amended and supple-

mented 30 U.S.C. 181-287," (sic)

“under section 402, Reorganization

Plan No. 3, 60 Stat. 1009,” and the
“National Environmental Policy

Act of 1969 (NEPA) 42 U.S.C.

4321-35.” See 42 FR 2648 (Jan. 19,
1976). In fact, the “Federal Coal

Liease Amendment Act of 1975 was

not enacted into law until Aug. 4,
1976, some 8 months after the pro-
mulgation of the revised regula-

tions as final rulemaking.?

The saving clause in the Federal
Coal Leasing Amendments Aect
which ‘preserves “valid existing
rights” undoubtedly encompasses
appellant’s then pending applica-
tion for a preference right lease, so
that nothing in that Act could af-
fect appellant’s right ‘to receive a

2 Subsequently, the Congress, in recognition
of the date of the Act, formally changed 1its
title to the “Federal ‘Coal Leasing Amend-

ments Aet of 1976.” Sec. 8 P.L. 95-554, 92
Stat. 2075 (1978). )
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lease. But nothing in that Aect, or
in any regulation promulgated to
iraplement that Act, Aas adversely
affected appellant’s right to receive
its lease. As the Act eliminated the
prospecting permit/preference
right mechanism for acquiring a
coal lease, the clause exempting
those with “valid existing rights”
merely made it. possible for pending
applicants to Treceive preference
right leases thereafter 4f they
showed themselves to be qualified.
The - Department, in revising 43
CFR 3521.1, was engaged in defin-
ing the showing that would be nec-
essary to demonstrate such gualifi-

cation. Since under the then pend-

ing legislative amendment there
would be no new preference right

lease applicants, the revision could

only apply to those who fell within
the definition of the “valid existing
rights” provision recited in the
Federal Coal Lease Amendments
bill. Thus, the revision of the regu-
Iation was accomplished in full an-
ticipation that “valid = existing
rights” would be preserved by the
Act, rather than in disregard of
that provision in the bill then
pending.®

3The Department was justified in this
anticipation by the Senate Committee Réport
published July 28, 1975, which included the
following :

“Section 102 also adds a new subsection
2(¢) to the 1920 Act which gives express
authority for coal exploraﬂon permits.

*The Commitee wishes to stress that the
repeal ~of a Subsectlon 2(b) is expressly
‘subject to valid existing rights’ and thus is
not. intended to affect any ‘valid prospecting
permit outstanding at the time of enactment

of the amendments. Any applieations for pref-

erence right leases based on such permits could
be adjudicated on their merits and preference
right leases issued 4f the requirements of
Subsection 2(b) of the 1920 Act and other

[87 LD.

The amended regulations were
intended, inter alia, to properly
define - the statutory reference to
“commercial quantities,” and ‘to
meet the enhanced responsibility of
the Department with regard to en-
viropmental concerns. The pro-
priety of and necessity for such ac-
tion was articulated in Utah Inter-
national Inc. v. Andrus, Civ. No.

.Crr-0225 (D. Utah CD June 15,
1979). See Global Ewxploration &

Development Corp. v. Andrus, Civ.
No. 78-0642 (DDC Aug. 14,
1978).

We conclude that appellant is

‘obliged to make the submissions re-

quired by the amended regulations.
in order to “show to the Secretary”
that its alleged discovery of coal is
such as will qualify it to receive a
lease with terms and conditions ap-
propriate to other public interest
considerations.

Accordingly, pursuant to the au-
thority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 48 CFR 4.1, the deci-
sion appealed from is vacated and
the case remanded for read]udlca-
tion.

Epwarpo W. StueBiNG
 Administrative Judge

Wz coNoUR:

James L. Burskr
Administrative Judge -
Doveras E. HENrIQUES

Administrative Judge

epplicable law, such es the National Environ-
mental Policy Act of 1969, were met.” (Italics
added.) S. Rep. No. 94-296, 94th Cong., 1st
Sess. 7 (1975).
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CITY OF ANCHORAGE, ALASKA, &
JACK G. FISHER, ET AL, AK.A.
CONCERNED CHUGACH CITIZENS
V. CHUGACH ELECTRIC ASS'N,
INC.

45 IBLA 11

Decided J anuary 30, 1980

Appeal from a decision of the Alaska

State Office, Bureau of Land Manage-
ment, dated Apr. 16, 1979, approving
right-of-way Alternative K for the
alignment of Chugach Electric Associa-
tion’s 230-kV transmission line.

Affirmed.

1. National Environmental Policy

‘Act of 1969: Generally—Federal
Land- Policy and Management Act
of 1976: Rights-of-Way—Rights-of-
. Way: Generally—Riglits-of-Way :
Federal Land Policy and Management
Act of 1976

Pubhc Land. Order No 2676 (1962), re-
‘quires ‘the approval of an authorized
officer of the Department of the Army
before the Secretary of the Interior can
grant a right-of-way over lands subject
to the public land order. The Department
of the Interior has no authority to grant
a right-of-way where the approval is
withheld.

2. Rights-of-Way: Generally

In reviewing a decision to grant 4 right-
of-way “based upon an environmental
analysis report, the decision will be up-

held where the record evidences .consid-
eration of all available information and .

a reasoned analysis of the factors in-
volved, made in due regard for the pub-
lie interest. ‘

APPEARANCES: Olaf K. Hellen,
Esq.,, Anchorage, Alaska, for City
of Anchorage and Concerned Chugach
Citizens; Carl J. D. Bauman, Esq,

- Anchorage, Alaska, for Chugach Elec-

tric Association; Russell L, Winner,
Esq., Office of the Regional Solicitor,
Anchorage, Alaska, for BLM.

OPINION BY
ADMINISTRATIVE JUDGE
FISHMAN

INTERIOR BOARD OF
LAND APPEALS

The city of Anchorage, Alaska,

F:Ln‘d a group of individuals, styling

themselves .- Concérned Chugach
Citizens,! appeal from a decision of
the Alaska State Office, Bureau of
Land Management (BLM), ap-
proving right-of-way Alternative
K for the alignment of Chugach
Electric Association’s (CEA) 230-
kV clectric transmission line.

The 18-mile transmission line is
part of a large project funded by
a -Rural Electrification Adminis-
tration (REA) loan. The REA de--
termlned that the loan involved

“major Federal action” requiring
an environmental impaci statement
(EIS). An environmental analysis
prepared by a consulting firm re-

‘tained by CEA was incorporated

into the REA prepared EIS.

On Jan. 9, 1978, CEA applied to
BLM for a right-of-way grant for
the portion of the transmission line

1 The individual named appellé;i{is who com-
prise - the group: ecalling itself Concerned
Chugach Citizens are Jack G. Fisher, Nancy

Fisher, Kenneth R. Harper, Susan Harper,
Patrick A. Stanfield, and Richard R. Thiel,
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scheduled to cross Federal lands.
BLM prepared an environmental
assessment record (EAR) to sup-
plethent: the other environmental
documents.

The EAR studies 11. alternative
routes for the transmission line in
addition to the route proposed by
CEA.. The EAR concentrated on
a 1-mile section of the right-of-way
that did not utilize existing rights-
of-way and involved the border be-
tween the eastern boundary of the
Chugach Foothills and Pleasant
Valley subdivisions of Anchorage
-and a portion of the western bound-
ary of Fort Richardson military
reservation. The selection process
generated considerable public re-
sponse, particularly from the citi-
zens whose homes border Fort
Richardson.

‘As the evaluation process pro-
gressed, the Army announced that
Alternatives designated “A” and

“B” intruded too far into the Army

reservation and would interfere
with their training exercises. At
that time the military indicated
that it would not oppose a right-of-
way located 800 feet from the west-
ern boundary of the reservation.
The proposed right-of-way located
300 feet inside Fort Richardson
became Alternative K, the route
“ultimately approved in the Decision
Record/Rationale.

The Decision. Record/Rationale

of Apr. 16, 1979, signed by Curtis

McVee, Alaska State Director,
states: '

Decision:

I approve Alternative K for the align-
ment of Chugach Electric Association’s
(CRA) request for a 230-KV transmis-

DECISIONS OF THE :DEPARTMENT OF THE INTERIOR .
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sion line right-of-way from Knik Arm to
University substation.
Rationale:

The EAR and the Land Report for this
project analyze the proposed action and
the eleven alternatives developed for
consideration. The reasons that I have
approved Alternative K are:

1. ‘it is more cost effective than the
underground alternatives and hasg little
eost difference from the parallel above-
ground alternatives;

2, it is more reliable than underground
alternatives when one considers that
high voltage underground installations
are untried and unproven in Alaskan.
frost conditions and that delays in re-
pairing such underground circuits can
take up to two weeks or longer ;

8. it impacts the least number of resi-
dences and it allows future expansion
of the right-of-way without conflicts with
residential housing, by providing a buffer
of natural vegetation between the power
line and the housing area which directly
borders the military reservation ;

4. it would conform with plans for the
East City Bypass and not conflict with
the Far North Bieentennial Park Plan;

b. it will insure that the military can
continue its training operations in an
‘uninterrupted manner. The Regional So-
licitor has determined that this office has-
no authority to permit land use on the
military withdrawal without coneur<
rence by the Department of the Army.
. The Rural Electrification Administra-
tion, U.S. Department of Agriculture,
has prepared an Environmental Impact
Statement on CEA’s proposal for upgrad-
ing its electric transmission system
(Beluga Station No. 7 and No. 8, Bernice
Luke Power Plant Unit No. 3, 230-KV
Transmission Additions, January, 1978).
The Environmental Assessment Record
(TWAR-010-8157), which- BLM has pre-
pared, supplements this EIS in areas
which the U.S. Department of Interior
felt were not fully analyzed. Therefore,
T do not feel another EIS is necessary.

Alternative K, including all mitigatior..
measures ‘which were recommended in

the EAR, is approved.
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Appellants argue that BLM’s
decision, based upon the various
reports, is a violation of the Na-

tional - Environmental Policy - Act
of 1969 (NEPA), 42 TU.S.C.

§§ 48214335 (1976), and the Fed-

eral Land Policy and Manage-
ment Act of 1976 (FLPMA), 43
U.S.C. §§1701-1781 (1976).
Appellants’ objection to the
selection of Alternative K : over
Alternative B is primarily aes-
thetic.? The transmission line fol-
lowmg Alternative K will 1mpa11'
the view from the houses in the
subdivisions = of the
Mountains to a greater extent
than if Alternative B were used.
The BLM decision approving
Alternative K as the route of the
transmission line is challenged by
appellants on numerous specific
grounds. Appellants most substan-
tial arguments -are: 1) BLM
should have attempted to have

Public Land Order (PLO) No.

2676 modified to negate the mili-
tary’s opposition or alternatively,
the rationale of the military’s op-
position to Alternative B should
have been further analyzed and
-reviewed by BLM to reflect the
reasons for the military’s opposi-
tion; 2) Alternative K should not
have been chosen because it iz in-
consistent with the Anchorage
Metropolitan Area Transporta-
tion Study (AMATS); and, 38)

2 Appellants had argued eétlier that Alterna-
tive K posed a greater danger to nearby resi-
dents and to their property than did Alterna-

tive B. This argument was essential]y aban-
doned at oral argument.

Chugach

The selection of Alternative K re-
sults from the inadequate weigh-
ing of alternatives, a failure to con-

sider all available information, a

failure to properly analyze the
_ factors involved, and a disregard
for public interest.

[1] Pursuant to PLO 2676
(May 4, 1962) the land in ques-
tion was again placed under the
jurisdiction of the Department of
the Army.? The Authority to

grant rights-of-way over the land

3The land was temporarily withdrawn and
placed under the control and jurisdiction of
the War Department for use as a military:
reservation pursuant to Exec. Order No. 8102
(Apr. 29, 1939). Exec. Order No. 9526 (Feb.
28, 1945) ameénded . Exec. Order No. 8102 to
return jurisdietion to the Department of the

Interior 6 months after termination of. the

national emergency. On May 4, 1962, PLO
2676 transferred jurisdiction back to the
Army. PLO 2676 provides:

“ALASKA ‘

“Amending Certain Orders Which Withdrew
Lands for Use of the War Department for
Military Purposes

“By virtue of the authorlty vested in the
President, and pursuant to- Executive Order
No. 10353 of May 26, 1952, it is ordered as
follows :

‘1. Executive Orders No. 8102 of April 29,
1939 : No. 8348 of February 10, 1940; No.
8755 of May 16, 1941 ; No. 8847 of August 8,
1941, and Public Land Orders No. 47 of Octo-
ber 12, 1942, and No. 95 of March 12, 1943,
which withdrew public lands in Alaska for use
of the War Department for military purposes, ,
are hereby amended to the extent mecessary
to delete therefrom the following paragraph
included therein, or added thereto by Execu-
tive Order No. 9526 of February 28, 1945; or
Public Land Order No. 284 of June 12, 1945:

“Phe. jurisdiction . granted by this order
shall cease at the expiration of the six months’
period following the termination of the un-
limited national emergeney declared by Pro-
clamation No. 2487 of May 27, 1941 (58 Stat.
1647 ). Thereupon, jurlsdiction over the lands
hereby reserved shall be vested in the Depart-
ment of the Interior, @nd any other depart-
ment or agency of the Federal Government
according to their respective interests then of

Continued on page 24.
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remained with the Secretary of
the Interior with the limitation

that no grants would be made -

without the approval of an
authorized officer of the Depart-
ment of the Army..
Sec. 204(i) of FLPMA, 43 U.S.C.
§ 1714(i) (1976) restricts the Sec-
-retary of the Interior’s authority to
modify or revoke withdrawals. Sec.
204 (i) provides: “In the case of
lands under the administration of
any department or agency other
than' the Department of the Inte-
rior,  the Secretary shall make,
modify, and revoke withdrawals
only with the consent of the head of
the department or agency con-
cerned, except when the provisions
of .subsection (e) of this section
apply.”
Subsection (e) provides that the
Secretary of the Interior may make
an emergency withdrawal when he

Continued from page 23,
record. The lands, however, shall remain with-
drawn from appropriation as herein provided
until otherwise ordered.’

“2, The orders of withdrawal referred to in
paragraph 1, above, &are hereby further
amended by substituting the words ‘Depart-
ment of the Army’ for the words ‘War De-
partment’ wherever they appear.

“3.- The Department of the Interior shall -

retain jurisdietion of the mineral and vegeta-
tive resources of the lands.

“4. The Department of the Army may issue
permits revocable at will for anthorized use
of the lands included in this order; but author-

ity to change the use specified by this order

or to grant rights to others to use the lands,
including grants of leases, licenses, easements
and rights-of-way is reserved to the Secretary
of the Interior. or his authorized delegate,
provided that no grants will be made under
this authority without the approval of an
authorized officer of the Department of the
Army.

“John A. Carver, Jr.,

‘“Assistant Secretary of the Interior.

“May 4, 1962,

“[F.R. Doc. 62-4581; Filed, May 10, 1962 ;.
8:46 am.1”
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determmes “that an emergency situ-
ation exists and that extraordinary -
neasures must be taken to preserve
values that -would otherwise be
lost.” ,

We note that sec. 204(e) is not,

- by its terms, specifically applicable

to the revocation or modification of
withdrawals as opposed to their
formulation. Assuming without de-
ciding that subsection (e) would be
applicable to revocation of a with-
drawal, appellants have not argued
nor does the case record disclose
that the military’s objection to Al-
ternative B has created such an
emergency situation. Thus, under
either theory, sec. 204(i) . of
FLPMA prevents the Secretary
from modifying PLO 2676 to over-
ride the military’s objection to Al-
ternative B. :

Appellants have also argued that
BLM had an affirmative duty both
to independently evaluate the basis
for the military’s objection and, if
unconvinced of the merits of the
Army’s concerns, to endeavor to
change the military’s decision.
While this Board is not unmindful
of the Department’s obligation un-
der numerous statutes to safeguard
the environment to as great an ex-
tent as possible, we also recognize
that:

,There is .reason for concluding that
NEPA was not meant to require detailed
digeussion of the environmental effects of
“alternatives” put forward in comments
when. thege effects cannot be readily as-
certained ~ and  the alternatives are
deemed only remote and speculative pos-
sibilities, in view of basic changes re-
quired in statutes and policies of other
agencies—making them a,vailablg, if at
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all, only after protracted debate and liti-
gation not meaningfully compatible with
the time-frame of the needs to which the
underlying proposdal is addressed [Italics
supplied.] :

Vermont Yankee Nuclear Power
Corp. v. NRDC, 435 U.S. 519, 551
(1978), citing NRDC v. Morton,
458 F.2d 827, 837-38 (1972).

" While situations might arise in

which BLM might be required to

attempt to alter the view of a sister

agency, such a situation is not dis-

~ closed by the facts of this appeal.
Such necessity might arise where
the only environmentally or eco-
nomically feasible alternative for a
needed project crosses or encroaches
upon land which is under the juris-
diction of another agency, and the
local official of that agency has, with
no discernible justification, refused
consent. It would also have to be
shown that all other alternatives re-

-sult in grave environmental or eco-
nomic depredations. In such a cir-
cumstance, BLM might well be re-
quired to undertake to have the
local official’s decision reversed. For
a number of reasons, such is not the
situation disclosed herein.

First, while Alternative K may
have a greater aesthetic impact
upon appellants, it can clearly not
be said to be totally environmen-
tally unacceptable. Moreover, while
appellants argued that- BLM is ob-

ligated under NEPA to choose the

alternative which has the least en-
vironmental impact, the Supreme
Court has recently addressed this

precise question. In Strycker’s Bay
Neighborhood Council, Ine. ‘v.
KHarlen, 48 L.W. 3433 (Jan. 8,
1980), the Court, in a per curiam
decision, stated:

Vermont -Yankee [supral cuts sharply
against the Court of Appeals’ conclusion
that an agency, in selecting a course of
action, must elevate environinental con-
cerns over other appropriate considera-
tions. On the contrary, once an agency
has made a. decision subject to NEPA’s
procedural requirements, the only role
for a court is to insure that the agency
has considered the envirénmental con-
sequences; it cannot “interject itself
within the area of discretion of the execu-
tive as to the choice of the action to be
taken.”

48 L.W. at 3434. While this Board,
as the Secretary’s agent, can exer-
cise executive discretion, the Court’s
decision clearly stands for  the
proposition that = considerations
other than environmental impaects
are properly weighed in the deci-
slonmaking process.

[2] From our review of the EAR
it is clear that BI.M mot only ob-
tained sufficient information to
satisfy sec. 204(e), but also ade-
quately reviewed the Army’s rea-

sons for its opposition to Alterna-

tive B.

The Army did not directly sup-
ply BLM with all of the documen-
tation supporting its opposition to
Alternative B. A portion of the in-
formation was ultimately released
by the Army to Senator Stevens’
office and eventually provided to
BLM and included in the final
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EAR. Both the Army’s lack of con-

sent and the reason for this opposi-
tion are mentioned -in the decision
rationale.

‘Appellants contend that the selec-
tion of Alternative K is-inconsistent
" with a potential freeway route pro-
posed by AMATS. Appellants’
major concern is that when and if

the freeway is built it will be routed

‘between their homes -and the rout-
ing of Alternative K. The EAR
recognizes that sucha routing is
possible but concludes that the more
probable placement will locate the
. freeway further from the homes
than the power line, preserving the
desired buffer zone.

The freeway under c0n51de1at10n
by AMATS is only a proposal. A
determination has not been made as
to the exact location of the freeway.
While BLM c¢ould have been
faulted - for totally ignoring the
freeway study, in light of the specu-
lative nature of the freeway, suf-
ficient attention was given the pro-
posal in the EAR. See County of
Suffolk v. Secretary of the Interior,
562 I.2d 1368 (2nd Cir. 1977), cert.
denied, 434 11.S. 1064, 98 S. Ct. 1238
(1978).

Appellants generally challenge
the adequacy of the EAR and are
critical of the decision process that
led to the selection of Alternative
K. . '

On arriving at its decision, BLM
must consider all available infor-
mation. The record must evidence a
reasoned analysis of the factors in-

U. S. GOVERNMENT PRINTING OFFICE :

. [87 LD,

volved made in due regard for the
public interest. The decision will be
upheld unless appellants can show
sufficient reason to change the re-
sult. Dean W. Rowell, 37 IBLA 387
(1978) ; Robert L. Healy, 35 IBLA
66 (1978) ; Broken H Ranch Co., 34
IBLA 182 (1978).

We are not persuaded that suf-
ficient reason exists to change the
result. The EAR adequately con-
siders the maintenance and oper-
ating units of the proposal and
the alternatives. The environ-
mental consequences including the
impact upon the air, land, water,
plants, animals, and human values
were thoroughly considered by
BLM and are reflected in the De-
cision/Record Rationale. BLM
made a special effort to take into
account the. viewpoints and con-
cerns of both the immediate resi-
dents and the Muncipality of
Anchorage. ;

Therefore, pursuant to the
authority delegated to the Board
of Land Appeals by the Secretary
of the Interior, 43 CFR 4.1, the
decision ~ appealed: from s
affirmed.

Freverick FisHEMAN
Admianistrative Judge

WE CONCUR:

Jamres L. Bursgl
Administrative Judge

Dovucras E. HeNrIQUES
Administrative Judge

1980 O - 312-980
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December 6, 1979

THE EXTENT TO WHICH THE NA-
TIONAL  HISTORIC PRESERVA-
TION ACT REQUIRES CULTURAL
RESOURCES TO BE IDENTIFIED

“.AND . CONSIDERED IN THE

. GRANT OF A FEDERAL RIGHT-

 OF-WAY*

M-36917 o .
‘ December 6, 1979
- 1. National Historic Preservation Act:
Generally—nghts-of Way: Condltmns
and Inmltatlons
Sec: 106 of the Natlonal Hlstonc Pres-
) ervation Act requires an agency _g;ant—
-'ing a right-of-way over Federal lands for
a pipeline-or other linear project to (1)
identify. potentially . affected cultural

Tesources; (2) conshlt regarding siich efs”

fect with the Advisory Council on His-
toric Presgrvation;.and (3) to consider
these cultural resgurces in makmg- or
denying’ the grant. A rule of reason ap-
plies as to the scope: of the Jands to be
inventoried, and the degres of effort
required..

2. National Historic Preservation Act:

- Applicability-——Rights-of-Way: Gener-
ally—Rights- of—Way Conditions and
Limitations,

The grant of a right-of-way over Federal
land for a pipeline or other linear proj-
ect is a Federal undertaking which re-
quires the authorizing ageney to comply
with sec. 106 of the National Historic

Preservation Act, as 1mp1emented by 26 -

CFR Part 800.

3. National Historic Preservation Act:
Applicability—Rights-of-Way: Condi-
tions and Limitations.

~ Sec.. 106 of the ‘National Historic Pres-
ervation Act requires an agency grant-

*Not in chronological order.

" Applicability—Rights-of-Way .

ing a right-of-way over Fedéral lands
for a pipeline or other linear project to.

identify and consider cultural resources
on non-Federal lands affected by. con-
struction activities on Federal lands )
36 CFR 800.4(a). -

4. National Historic Presexrvation Act:
Con-
ditions and Limitations. '

Sec. 106 of the National _Hist'orichreser-
vation Act requires an agency granting a

.right-of-way over Federal lands for a

pipéline or-other linear project to identify
and. consider cultural resources’on non-
Federal lands which may foreseeably .be
dffected by the grant of:the right-ofiway.
A rule of reason applies in determining
the extent of non-Federal lands on which.
cultural tresources .are to be identified,
and the dégree-of effort requlred 36 CFR
800 4(a) :

5. National Hlstonc Preservation Aet
Applicability—Rights-of-Way: Con-
ditions and Limitations.

In the grant of a right—bf.-way‘over Fed-
eral lands for a pipeline or other linear
project,: the scope of lands to which the
requirements of sec.. 106 .of the National
Historic Preservation Aect apply may be
analogous to the scope of lands to be con-

sidered pursuant to sec. 102 of the Na-
tional Environmental Policy Act.

Western Slope Gas Co., 40 IBLA 280,
reconsideration denied, 43 IBLA 259
(1979), overruled in pertment part

To- SECRETARY

From: Drpury Soricrror

Svrsecr: Tue Extent To WHICH
THE NaTionarn Historic PRESER-
vatIoN Acr REQUIRES CULTURAL
RESOURCES TO BE IpENTIFIED AND

87 I.D. No. 2
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CoNSIDERED IN THE (GRANT OF A
Feperar Rigar-or-Way

1. Introduction and Summary

‘A recurring issue involved in the
grant of a pipeline or other linear
right-of-way over federal lands is
_whether or not the procedures to
protect cultural resources in sec. 106
of the National Historic Preserva-
tion Act (NHPA), 16 U.S.C. § 470f
(1976), apply to non-federal as well
as federal lands involved in the
project. We -have been requested to

provide guidance on this question in:

light of the Interior Board of Land
Appeals’ recent. decision on . this
- subject, Western Slope Gas (o., 40
. IBLA. 280, reconsideration denied,
43 TBLA 259 (1979). '

- Sec. 106 - demands essentially
three things of a federal agency
considering the grant of a right-of-
way: (1) to <¢dentify properties
listed on the National Register or
eligible for listing, and which. are

potentially affected by the under-

taking; (2) to consulé with the Ad-
visory Council on Historic Preser-
vation on = the: undertaking’s
potential effects on the identified
properties; and (38) to consider
these cultural resources in planning
and implementing the undertaking.
- Analysis of this question requires

the interpretation of the Advisory

Council on Historic' Preservation’s
regulations implementing sec. 106,
36 CER 800 (published at 44 FR
6068 (Jan. 30, 1979)), which are
binding on all federal departments.
16 U.S.C. §470s (1976). See also
President’s Memorandum on  En-
vironmental Quality and Water

Resources Management (July 12,
1978).. The broad definition these
regulations give to the federal
“undertaking” and the “area of the
undertaking’s potential = énviron-
mental imapact” indicates that lands
are subject to sec. 106 procedures if
they either fall within ‘the area of
the undertaking or.may be directly
or indirectly affected by the under-
taking. Such areas -include non-
federal lands which it is reasonably

_foreseeable will be affected by the
" federal. undertaking. Decisions of

United - States courts -of appeal -

‘which have considered sec. 106 and

the similar National Environmental
Policy Act (NEPA), 42 U.S.C.
§4332 (1976), are consistent with.
the regulations’ broad definitions.of
“undertaking” and “area .of -the

undertaking’s- potential - environ- .

mental impact.” _

' As explained more fully below, it
is therefore my opinion that the -
agency . granting a right-of-way

“across federal lands must also

follow these procedures for non-

. federal lands involved. This con-

clusion, which I am asking you
to approve as a matter of De-

_partmental policy, means that the

decision in Western Slope incor-
rectly  limited the scope of sec.
106 to federal lands. Henceforth,
upon your approval, the rule to
be applied in this Department

* should be that the federal grant

for a pipeline or other linear
right-of-way requires the Depart-
ment to comply with sec. 106 on
both the federal and non-federal
lands involved in the project, as
set forth in this opinion. '
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PREFSERVATION ACT REQUIRES CULTURAL RESOURCES TO BE IDENTIFIED
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December 6, 1979 )

Two things should be noted:

_immediately about - this- conclu-

sion. Fiérst, these requirements are’

subject to a rule of reason as to the
scope of the lands to be inven-
toried, and the: degree of effort
requlred These judgments
made by the project manager in
consultation with the State His-
toric Preservation Officer. Second,

the NHPA is essentially a proce-
dural, action- forcmg statute de--
signed to ensure that cultural

resources are identified and con-
sidered in the decision-making

process: Tt does not provide for a"
veto. or absolute bar- to federal
undertakmgs which may adversely ,

affect such resources.

Parts. IT and IIT of the opin-
ion set forth my analysm in
reaching  the above -conclusions.
Part * IV outlines “the criteria
which determine the extent of the
area to be studied, and the vari-
ous methods for identifying: cul-
tural ' resources, ranging from
literature and records searches to
field surveys. -

1. Scope of Cultural Resbufces
Obligations Pursuant to Sec.
106 of the NHPA

The regulations of the AdVisory
Council on Historic Preservation,
which 16 U.S.C. § 470s (1976) makes

bmdmg on all federal agenmes,_

Tequire :

[E]ach Federal agency to 1dent1fy or
cause to be identified any National Reg-
. ister or eligible property that is located

are

.within. the area. of-the undertaking’s pa-

tential environmental impact ond thet .
‘may be- wﬁected by the undertakmg

36 CFR '800. 4(&) (italics added) :
This -statement  defines -the * area,.
within which the identification and
other requlrements of ‘sec. 106 must

“be met. See id..800.4(a), (b)

It is clear that the federal grant

-of 4 right-of-way permit for a p1pe~ :

line or other linear project crossing
federa,l lands fits the deﬁmtlon of
underta,klng” -
“Undertakmg” means any ‘Federal, fed#'
erally assisted or federally licensed ac-
tion, act1v1ty or program or the approval'
sanction, assistance - or:- suppo_rt of any
rion-féderal action, activity; or program.
36 CFR 800.2(c). Accord, Western
Slope Gas Co., 40 IBLA 280 287

(1979).

The question then becomes the ex~
tent of the area subject to sec. 106
procedures for the undertaking.
This aréa is “the area of the under-
taking’s potential environmental
impact,” défined as follows:

“Area of th.e.undertakmg s potential en-
vironmental ~impaet” means that geo-
graphic area within which direct. and
indirect effects generaied by the under-
taking could reagonably be. expected to
occur. .

36 CFR 800.2(0) (italics added).
Therefore, the “area of the under-

‘taking’s potential environmental.
1mpact,” as defined, determines the
extent of lands which must be stud-

ied pursuant to sec. 106 for a pro-
posed “federal action.. See BLM
Manual 8100.07.
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The concept of “direct and in-
direct effects” is also defined in the
Advisory Council regulatlons, as

follows:

- An effect may‘, be direct or indirect. Di-
rect effects aré caused by the undertak-
- ing and occur at‘the same time and place_.
Indirect effects include- those caused by
the undertaking that are later in time or
further removed in dlstance but are st111
reasonably foreseeable ’

36 CFR 800. 3(a). These eﬁ'ects’

therefore include all reasonably
" foreseeable effects caused by the
federal undertaking. Non-federal

1ands are therefore included under

this regulation - in - two  circum-

stances. First, non-federal lands are
- to be inventoried when construction’
activities on federal land affect sur-

rounding non-federal land.' Aecord,
Western Slope, supra, 40 IBLA at
287 & n. 2. Second, both kinds of ef-
fects logically also include actions

. which are the reasonably foresee-

able consequence of ‘a federal ac-

tion, such as the construction of

non-federal portions of a pipeline
or other linear right-of-way. Aec-
cord, BLM Manual 8100.07(A)
(“The Bureau: assures that its ac-
tions or authorizations take into
consideration their effect on cultural
resources located on. non- federal
land”). ‘

.. The regulations thus limit the ef-
fects to be studied to those which
“could reasonably be expected to
occur” as ‘a result of the ‘federal
action, id. 800.2(0),
plicitly adopt a rule of reasonable-
ness, which requires that all reason-
ably. foreseeable effects be studied
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for  potential impact on cultural
resources.
The  courts

have unifortrhly

adopted this interpretation of sec.

106. In cases -involving ‘the. con-
struction of highways, courts have
required -agencies to consider the
project as a Who]e, even when cer-
tain portions were non-federal. In
Hall County’ sttomcal Soe. " v.

-Georgm ‘Dept. of Transportation,
447 F. Supp. 741 (N..D. Ga. 1978),

the court held that a state could

‘not avoid compliarice with the

NHPA by itself funding a portion
of a federal- ald highway unless the
state .turned the whole highway

- into a purely non-federal - project:

Becatise to' allow -defendant [Georgia
Dept. - of . Transportation]: to. complete
construction of that portlon of the proj-
ect known as ‘“the Green Street exten-
sion”. without the use of federal funds
would; in effect, result in a defeat of Con-
gressional intent and of the policies be-
hind .the National Historie Preservation
Act, the court concludes that unless and
until defendant GDOT withdraws all re-
quests for disbursement of further fed-
eral funds for the project construction
and - immediately and forthwith reim-
burses the.federal government for all
funds previously disbursed for the proj-
ect construction, defendant GDOT, its
employees, agents, and all others acting in
concert with it, are hereby enjoined from
construction of that portion of the proj-
ect known as “the Green’ Street exten-
sion,”. pending the Federal Highway Ad-
ministration’s compliance. with the Na-
tional Historie Preservatmn Act.”

Id. at 752. Similarly, the court in
‘Thompson v. Fugate, 347 F. Supp.
120 (E.D. Va. 1972) held that the
NHPA applied to an 8.3 mile seg-
ment.of 2 75 mile highway project
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when the remainder of the project
was federally subsidized, ~even
though no federal action had yet

been taken on the smaller segment. -

But see Western Slope, supra, 43
IBLA at 262. C

The highway cases conceivably
might be distinguished on the
ground that there is slightly more
federal involvement in the non-
federal portions of major high-
ways than exists with pipeline

rights-of-ways. For example, in--

formal federal = participation in
highway planning sometime oc-
curs prior to a state’s decision to
reject federal funds due to a
planning controversy. See, e.g.,
Thompson, supra. The reasoning
of the cases is not so limited,
however, and instead stands for
the broader proposition  that all
parts of an interconnected project
must be considered together.
Therefore, they provide a persua-
sive analogy to the linear right-
of-way situation. See p. 83, infra.

In a non-highway situation, the,

Fourth Circuit in Ely v. Velde,
497 F. 2d 252 (4th Cir. 1974)
held that a state could not avoid
NHPA  requirements. by the ex-
pedient of requesting diversion of
Federal  funds. - previously - allo-
cated for a prison center to other
federal-aid projects:  The
reached this result “even though
the center was independent of the
other projects. ' This 'is an- even
stronger case than the cases con-

court

éerning connected highways, be-
cause it shows what kind of in-

direct federal involvement is
sufficient to trigger sec. 106
compliance.

There -are, nevertheless, some
reasonable: limits to -the group of
activities which can be considered
to be direct or indirect effects of

“a federal undertaking, and so

subject  to cultural resource iden-
tification. For example, in Wein-
travb v. Rural Electrification Ad-
min., 457 F. Supp. 78 (M.D. Pa.
1978), plaintiffs argued the follow-
ing chain of causality required
a federal agency to comply
with sec. 106: a private utility
had previously received -federal
low-interest rate loans for gen-
eral power -purposes, which were
so profitable to the utility that it
had - surplus earnings, which . it

chose to spend in independently -
_constructing - a -new headquarters

building, which needed parking,
and which required demolition of
an historic building for a park-
ing lot. 7d. 90-91. The court re-
jécted plaintiffs’ contention that
the latter demolition was there-

_ fore a federal 'undei;tak-ing,ﬂnoﬁ-
- ing the causal connection between

the federal action and the non-

~ federal action was more attenu:

ated than it was in Ely v. Velde,
supra. The Weintraub facts are
very different from that of a
pipeline or other linear right-of-
way which - must foreseeably
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stretch across both federal and
non-federal land, and the deci-
sion is a good example of when
effects are so unforeseeable and
remotely  connected with'  an
agency’s action that they mneed
not be included in a cultural re-
sources survey. : :

The Board’s decision in Western
Slope determined that the federal

grant of a pipeline right-of- -Way re-.

qulred sec. 106 compliance only on
federal lands. .Thus, non-federal
lands over which connected por-
tions of the pipeline stretched
would not require an inventory,
though the Board noted the Bureau
of Land Management could order
such an inventory in its discretion.
40 TBLA at 290. The Board’s hold-
ing that cultural resource identifica-
tion is not required plainly conflicts
with the. broad definition of the
“area of the undertaking’s potential
environmental impact” in the Ad-
visory Council regulations, 36-CFR
800.2(0), a8 well as the decisions in
Hall  County Historical Society.
supra, and . Thompson, supra, The
federal grant of the right-of-way
and the foreseeable construction of
other. parts of the pipeline on non-
federal Iands have a close cause and
effect relationship in the Western
Slope type of situation. Construc-
tion on non-federal lands would not

- proceed without the federal grant,

and the casual connection between
the two can hardly be termed re-
mote and speculative, as it was in

Weintrauwb. Therefore, the construe-

tion on non-federal lands of a linear
right-of-way project is within the
area of the federal undertaking’s
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potential environmental impact,
and subject to sec. 106.

111, The NEPA Analogy

‘The preamble to the Advisory
Council’s regulations implementing
sec. 106 states that the Council in-
tended to adopt in 36 CFR 800.2 (o)
and 800.3 a definition of direct and
“is consistent
with the definition adopted by the
Council on - Environmental Qual-
ity.” 44 FR 6069 (1979). CEQ’s
definition is found in its' NEPA
regulations at 40 CFR 1508.8 (pub-
lished at 48 FR 55978 (1978)), and
is 1dent1ca1 to the quotation on page
30 supra. \

NEPA itself prowdes evidence
of Congress’ intent in passing sec.
106, and the correct interpretation
of the Advisory Council’s imple-
menting regulations. For example,
Environmental Impact Statements
(EIS’s) under NEPA are to con-
sider the “environmental impact of

. the proposed action,” 42 U.S.C.

4332(2) (0) (1) (1976), a standard

which is closely similar to that in
- gec. 106 that agencies “take into ac-

count the effect of the undertaking
on [National Register properties:or
eligible properties].” Furthermore,
NHPA studies are by regulation

_designed to be integrated as part of
_the NEPA process, 36 CFR 800.9,
* further demonstrating the relation-

ship between the two programs.
- CEQ’s NEPA ‘regulations are
even inore detailed than the NHPA

_regulations in describing how norn-

federal actions are related to fed-
eral actions. The section on “effects”

- requires consideration of all effects
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in dny'way “éa,used” by a federal

action, whether - directly or indi-
rectly. 40 CFR 1508.8. The section
on the scope of an EIS requires
agencies to consider the following
actions:

(a) Actions (other. than unconnected
single actions) which may be:

(1) Connected . actions, which means
that they are closely related and there-
fore should be discussed in the same
impact statement. Actions aré connected
if they:

(i) Automatically trigger other actions
which may require environmental impact
statements. . .

. (il) ‘Cannot or will not proceed unless
other actions are taken previously or
sitmulianeously.

(ili) Are interdependens parts of o

‘larger actiom and depend on the larger
.action for their justification:

(2) Cumulative actions, which when
viewed with other proposéd actions have
cumulatively - significant .impacts and
should therefore be discussed in the same
impact statement.

40 CFR 1508.25(a) (italics added). -

Accord, Sierra Olub v. Hodel, 544
F.2d 1036 (9th Cir. 1976) (EIS had

“to include effect of a wholly non-

federal alummum reduction -plant
when construction of the plant de-

pended on. federal construction of -

a pipeline to serve it and a federal
Na-
tional Forest Preservation Giroup v.
Buiz, 485 F.24 408 (9th Cir. 1973) ;

- Sierra Olub v. Morton, 400 F. Supp.

610, 644-45 (N.D. Cal. 1975).
The similarity between the pro-

visions of NEPA and sec. 106 make

the above quoted provisions:of the
CEQ regulations an accurate sum-

mary of what federal agencies must.
consider pursuant to sec.. 106. In

‘this connection,.the Second Circuit’

in Watch v. Harris, 603 F.2d 310
(2d Cir. 1979), held that “the man-
date of NHPA * * * ig quite
broad” and that the courts “are no
more willing to give a ‘crabbed.in-
terpretation’ to sec. 106 of the Act
than the courts have been in respect
to NEPA.” Id. at 326.

IV . Scope of Section 106 Procedures
for Rights-of-Ways
A. Extent of Area Studied

Useful guides for determining
the geographical scope of the neces-.
sary study of rights-of-way impaects
are found in cases dealing with the
scope of EIS’s for federal high-
ways. The three principal'criteri;a
are:

(a) the logical termlm of the
prOJect ' :

(b) the independent utlhty of a
portion or segment ; and

(¢) whether the' length selected
assures adequate cons1derat10n of
alternatwes
Daly v. Volpe, 514 F2d 1106
1109-10 (9th Cir. 1975). Theso
criteria implement a rule of rea-
sonableness, which = may allow
that less  than the whole length
be studied in certain  circum-
stances. Such *circumstances may
be spelled out in counterpart reg-
ulations the Bureaus may develop
pursuant to 36 CFR 800.11.

The project manager is to im-
plement the rule “of reason. in
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choosing the area to be studied,
under the criteria of 36 CFR 800,
and in consultation with the
State Historic Preservation Offic-
~er. See 36 CFR 8004(b). The
Advisory Council’s advice may
also be sought in determining the
. area subject to sec. 106 compli-
ance.
B. Type of Identification Study
Sec. 106 and the Advisory
Council’s regulation do not re-
quire an on-site inspection for
cultural resources for every por-
tion of the area affected by the
federal undertaking. The identifi-
cation requirement first calls for
a record or literature search. to
determine if known resources are
located within the project’s area
‘of environmental impact. 36 CFR
800.4(a) (1). Based on the out-
come of this search and the rec-
ommendations . of the State
Historic . Preservation - Officer, it
© is up to the agency to determine
to. what extent, if any, an ;on-
site survey. is. required. Id. (a)
(2). In effect; a rule of reason
applies.
V. Conclusion -
For the reasons - explained
- above, I have concluded that -the
- Board’s -decision. in Westem
/S’Zo;pe Gas Co., 40 IBLA 280,
reconsideration. denied, 43 _IBLA
259 (1979) 1is inconsistent with

the law, and should not govern

this Department’s actions in the
future. Upon your approval, this
opinion will have prospective ef-
fect only, and will not affect the
permit issued to the Western
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Slope Gas Co., at issue in the
Western Slope case.

Freprrick N. FErGUsON
DrpuTy SOLICITOR

'APPROVED :

- Lo M. Krurrrz
AcriNg SECRETARY

UNITED STATES

, v, '
CLARE WILLIAMSON &
LAPINE PUMICE CO',

45 IBLA 264
Decided Febmary 4y 1980

Appeal from decision of Administra-
tive Law Judge Robert W. Mesch de-
claring four placer mining claims
invalid for lack of discovery (Contest
Nos. Oregon 011735 and Oregon 6115).

Affirmed in part; reversed in part.

1. Mining Claims: Contests—Mining
Claims: Lands Subject to—Mining
Claims: Locatlon—Mmmg Clalms
Withdrawn Land ,

A TForest Service special use'pérmit is-
sued to a state agency does not constitute
a withdrawal of the land involved from
appropriation under the mining law, and-
a contest will not lie against a subse-
quently located mining claim on a charge
that a portlon of the claim is void to the
extent that it mcludes land embraeed
by the permit. -

DiScover’y‘;' Gen- 7
Discovery:

2. Mmlng Claims:
erally—Mining - Claims:
Marketahility

A discovery of valuable minerals under

Federal mining laws exists only where
the minerals found are. of such a chéar-
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acter that a person -of ordinary pru-
dence would be justified in further ex-
penditure of his labor and means with a
reasonable prospect of success in devel-
oping a valuable mine. Discovery re-
quires a showing that the mineral can be
presently extracted, removed, and mar-
keted at a profit.

3. Mining Claims: Determination of
. Validity—Mining Claims: Discovery:
Generally—Mining Clalms' With-
drawn Land ’

‘When land is withdrawn from location
under the mining laws subsequent to the
to the location of a mining claim, the
claim must be supported by discovery at
the date of withdrawal to be valid.

4. Mining Claims: Determination of
Validity—Mining Claims: Discovery:
Generally

If a mining claimant locates a group of
claims, he must establish discovery for
each claim that he seeks to-validate.

5, Administrative Procedure: Burden
of Proof—Evidence: Preponderance—
Evidence: Prima Facie Case—Mining
Claims: Contests—Iining Claims: De-
termination of Validity

Where the Government contests mining
claims on a charge of lack of discovery
of a valuable mineral deposit prior to the
date when such minerals were no longer
subject to location, the claimant, as pro-
ponent of the rule, has the ultimate bur-
den of proof as to validity of the claim.
The Government, however, must initially
present sufficient evidence to establish a
prima facie case. The burden then shifts
to the claimant to show by a preponder-
ance of credible evidence that a discovery
has been made on each claim.

6. Eviderce: Generally—Evidence:
Burden of Proof—Mining Claims: Con-

tests—Mining Claims: Hearings—
Rules of Practice: Evidence—Rules of
Practice: Governmert Contests '

In determining the validity of a mining
claim in a Government contest, the en-
tire evidentiary record must be consid-
ered. If the Government fails to make a
sufficient prima facie case against a min-
ing claim, the claimant may move  to
have the contest dismissed and rest his
case. ‘However, when the claimant goes
forward with his evidence, the Adminis-
trative Law Judge must consider the
evidence presented and weigh it in ac-
cordance with its probative value. In
choosing to rebut the case, the claimant
bears the burden of doing so by a pre:
ponderance of the evidence and bears the
risk of nonpersuasion if he falls

7. Mining Claims: Discovery: Market-
ability

Although a favorable showing of actual’

sales may demonstrate marketability,

lack of sales is not necessarily conclusive

on the issue of marketability. Lack of
sales may be overcome, after all the
evidence is heard, by a preponderance of
the -evidence showing that a prudent per-
son could have extracted and marketed
the mineral profitably.

8. Mining Claims: Determination of
Validity—Mining Claims: Discovery:
Generally—Mmmg Claims: Mineral
Lands : '

Land is mineral in character when known
conditions engender- the belief that the

land contains mineral of such quantity

and quality as to render its extraction
profitable - and justify expenditures to

that end. The charge that the lands -

embraced by a mining claim are not
mineral in character can raise two dis-
crete issues. First, ‘it_‘ can challénge the
validity of the -entire eclaim. Alterna-
tively, it can be applied to placer claims
which are supported by a discovery, with

=
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the effect that the claimant must show
that each 10 acres of the claim are
mineral in:character. '

9. Miﬁing Claims: Determination of

Validity—Mining Claims: Excess
Reserves
The charge of invalidity -due to the

presence of excess reserves admits that
the mineral, guge mineral, exists within
additional claims, but raises the conten-
tion that beeause of the quantity of
mineral present in unchallenged claims
owned by the mineral clai'mant,' the
mineral in the challenged claims would
have no market and thus is essentially
valueless. )

10. Mining Claims: Contests—Rules of
Practice: Government Contests—ZRules
of Practice: Hearings

In a mining eontést, a matter not charged
in the complaint cannot be used as a
ground to invalidate a claim, unlesg it
has been: raised at the hearing and the
contestee has not objected.

11. Mining Claims: Determination of

Validity—Mining Claims: Discovery:
Marketability—Mining Claims: With-

drawn Land

- A valid mining claim for lands previously
withdrawn -from location must be sup-
ported by discovery as of the date of
withdrawal and a showing that market-
ability has continued since discovery and
the minerals can presently be profitably
éxtracted.

APPEARANCES: Edward L. Fitz-
gibbon, Esq., and James W. Morrell,
" Esq., Fitzgibbon and Morrell, Portland,
Oregon, for appellants; Arno Reifen-
berg, Esq., Regional Attorney, U.S.
Department of Agriculture, Portland,
Oregon, for appellee.
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OPINION BY
ADMINISTRATIVE JUDGE
BURSK]

INTERIOR BOARD OF
LAND APPEALS

Clare Williamson and the La-
Pine Pumice Co. appeal from the
Mar. 30, 1977, decision of Admin-
istrative Law Judge Robert W.
Mesch which declared four placer
mining claims in Deschutes Coun-
ty, Oregon, invalid for failure to
establish timely discovery. The
decision  followed a hearing in
1976 on two cases, Oregon 011735
and Oregon 6115, which had been
consolidated for review.!

The four mining claims were
originally located for lump pum-
ice by Lloyd Williamson in as-
sociation with several other per-
sons. The co-locators subsequently
conveyed- their respective interests
in the claims to Williamson, and
Clare Williamson inherited her
husband’s interest upon his death
in 1958. She is presently the sole
owner of the four claims. LaPine
Pumice "Co. has a leasehold in-

" terest in the claims.

Judge Mesch described the his-
tory of these claims at length in his

- opinion and we include portions of

‘1The mining claims are identified in “the
record and this opinion as Claim Nos. 1-4.
Claim No. 2 is at issue in Oregon 011735 and
Claim Nos. 1, 8, and 4 are at issue in Oregon
6115.. The . claims are located within the
Deschutes National Forest about 40 miles
south of Bend, Oregon, on lands withdrawn
from mining location: by the Act of Dec. 21,
1945, 59 Stat. 622. Claim Nos. 1, 2, and 3 are
contiguous and Claim No. 4:is a short distance,
to the south. Each claim covers approximately
160 acres. )
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that deseription here as background
for the case.

Oregon 011785 has been pending before
the Department- since at least June 26,
1963, when a complaint was filed at the
request of the Forest Service, challeng-
ing the validity of the major portion of
Claim No. 2. The Forest Service did not
question the validity of the claim as to
approximately 17 acres in what has been
designated as the east half of Lot 6. The
Government’s evidence at the 1964 hear-
ing was directed toward showing that
the uncontested portion of the claim con-
tains lump pumice in sufficient quantity
to satisfy the demand for the mineral
from the claim for a reasonable period
in the future and the remaining portions
of the claim are not valuable for the
pumice which they contain because there
is no market for it. The mining claim-
ant’s evidence was directed toward dem-
onstrating the marketability of the
pumice found on the claim and toward
refuting the Government’s showing of
abundant reserves on the uncontested
portion of Lot 6. The only issue for de-
termination was whether the contested
portions of the claim were invalid under
a theory of excess reserves which made
the land nonmineral in character.

By a decision dated January 6, 1965,
the Hearmg Examiner dismissed the
complaint upon finding that: (1) the evi-

dence, as' well - as admissions of the

Forest Service, established a discovery
of a valuable minera; deposit within the
uncontested . portion of the claim; (2)

Tump pumice was found on each’ subdivi-

sion of the claim sufficient to qualify the

-land as mineral in character; and (3)
the Government’s argument was not con-
vincing that there is no present or pro-
spective market for the-pumice within
the contested portions of the ‘claim be-
cause of the quantity of pumice within
the uncontested portion of the claim.

The Forest Service appealed to the Di-
rector, Bureau of ILand Management.
Among other things, the Forest Service
suggested that its original determination
that the east half of Lot 6 met the re-
quirements of the mining laws may have
been questionable, In a decision of March
31, 1966, the Office of Appeals and Hear-
ings found the evidence unconvincing
that there was a discovery of valuable
minerals on the claim prior to the time
the land was withdrawn from mining lo-
cation by the Act of December 21, 1945.
The lack of evidence on the issue of dis-
covery, it surmised, was possibly due to
the failure of the Forest Service to
charge lack of discovery on the east half

- of Lot 6. The Office of Appeals and Hear-

ings concluded ‘that the complaint was
erroneously drawn, inasmuch as a. cor-
rect finding with respect to. discovery
was indispensable to a proper determina-
tion of the validity of the claim. It re-
manded- the case for a hearing on the
issue of whether a discovery of valuable
minerals was made on the clalm prior to
the 1945 withdrawal.

- The mining - claimant appealed - to
the Secretary of the Interior. She
complained, among other things, that
the TForest Service had recognized
there was a valid discovery on the
east half of Lot 6 and the only issue
before the Director was whether- the
Hearing Examiner’'s decision econcern-
ing the mineral character of (or ex-
cess reserves in) the contested
portions of fhe claim "was supported
by substantial evidence. In a decision
dated October 28, 1968 (75 I.D. 338),

. the Agsistant Solicitor ruled that -the

Department was not precluded from
inquiring into any question vital to
the determination of the validity of a
mining claim and. the case presented
the ocecasion for the. exercise of the
Department’s plenary “authority.

This decision raised a new issue. -
The Assistant Solicitor commented:
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“Contestant’s efforts at the hearing
“were directed to showing that at that
time the uncontested portion.of lot 6
contained such a large tonnage of
marketable lump pumice as to make
the lump pumice on the contested por-
tions of the claim valueless. Appellant,
on the other hand, attempted to dep-
recate the amount of pumice on the
uncontested portion of lot 6 so as to
establish the marketability of the
pumice on the contested portions of
the claim. Neither party attempted. to
establish the existence or nonexist-
ence of lump pumice in each 10-acre
subdivision of the claim as of Decem-
ber 21, 1945, in such quantity as would
render ity extraction profitable and
justify expenditures to that end.” (p.
345) ‘ .

The Assistant - Solicitor summarized
the testimony of a Forest Service min-
ing engineer relating to the excess
reserve contention. He noted that the
mining engineer’s estimates of tonnage
were based upon . conditions observed
at the time of his examinations of the
claim between 1961 and 1964 and that
practically all of the conditions relied
upon were nohexistent in 1945, He
concluded that the evidence left
wholly unanswered the question as to
whether an estimate of the quantity
of useable pumice on the claim could
have been made upon the basis of evi-
dence discernible in 1945. He mnoted
that the testimony of the Forest Serv-
ice mining engineer suggested such an
estimate could not have been made.

The Assistant Solicitor found .that the
mining claimant-:did nothing to supply
the want of evidence of a basis for any

inference in 1945 of the quantity of use- -

able pumice on the claim. He stated that
the »testimonfr of expert witnesses for the
mining claimant on the question of -the
quantity of pumice present on the claim
was to the effect that an estimate of the
tonnage of commerecial lump pumice could
- not-be made even upon the basis of data
available [sic] at the time of the hearing.

* * w * Cox
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“The Assistant Solicitor went on and
stated that if the case was decided upon
the basis of the claimant’s evidence, it
would have to be concluded that she

‘failed to demonstrate that the contested

land was known to be mineral in char-
acter on December 21, 1945, and that
there is no validity to her claim to the
land. He concluded, however, that while
the claimant introduced no evidence
bearing upon what he deemed to be the
critical issue of the case, neither the case
presented by the Forest Service nor the
charges of the complaint were calculated
to elicit such evidence. He noted that the
complaint charged simply that the con-
tested land “is nonmineral in character”
without any reference to a point in time
as of which the mineral or nonmineral
character of the land was to be
determined.

The Assistant Solicitor recognized that
the Forest Service could properly elect to
challenge the validity of the claim as of
the time of the hearing rather than the
time of the withdrawal. He was unwill-
ing to assume, however, that the Forest
Service had made such an election. He
stated that there was reason to doubt
whether the actions of the Forest Service
reflected accurately the facts which the
Forest Service proposed to establish and
~~ncluded that the record was not a
«atigfactory basis for determining the
validity of the claim. He returned the
case to the Bureau of Land Management
to notify the Forest Service that it had
60 davs.to recommend the amendment of
the complaint or the filing of a new
complaint. ]
~On July 23, 1969, an amended com-
plaint was issued ‘charging that a dis-
covery of a valuable mineral deposit had
not. been made within the claim by
December 21, 1945, and the land within
the claim . (with the exception of the east
half of Lot 6) “is mnonmineral in
character.” .

" The mining claimant sought a dismis-
sal of the complaint contending that _it
was not filed within the required 60-day
period. By a decision dated May 25, 1970,
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the Bureaw’s Office of Appeals and Hear-
ings rejected. the claimant’s contentiqns
and remanded the case for hearing .on
the amended- complaint. This" decision
was appealed to the Board of Tand Ap-
peals. ‘On May 27,.1975, the parties filed
a stipulation with the Board requesting
an order. . (1) permitting Clare William-

son to withdraw her appeal from the Bu-

reaw’s decision issued five years previ-
ously, (2) reinstating the order of the
May 25, 1970 decision remanding the case
for further hearing; and (3) consolidat-
ing the case with Oregon- 6115. By an
order of January 22, 1976, the Board
" granted the requests. in the stipulation.

Oregon 6115 was initiated on April 13,
1970, with the filing of a 'complaint charg-

ing that Claims 1,°3 and 4 were invalid -

because -they had not been perfected by
a.discovery of a valuable mineral deposit
prior to December 21, 1945, and the land
~within the claims “is nonmineral in char-
) acter.” This case was held in abeyance
pending the outcome of the appeal from
the May 25, 1970 decision of the Bureau.
(Dec. 2-6). : ;

At the 1976 hearing, the Forest
Service presented one witness, Mil-
voy Suchy, a Forest Service mining
engineer, who had also testified at
the 1964 hearmg He repeated some
of his earlier testimony “in" con-
densed form as to Claim No. 2,2 and
extended his estimates and conclu-
sions concerning the overabundant
amount of lump pumice to include
Claim No. 1 and the north half of

2 The parties agreed that relevant porfions
of the 1964 hearing transeript would be in-

corporated into the record of the case. They"

also ggreed that material presented with re-
spect to Claim No. 2 at the earlier hearing
which was pertinent to the other clalms could
~ be considered in connection with all four
clalms.  Citations to-the 1964 transcript.in
this opinion will Tead 1 Tr. —, and to the
1976 transeript, 2 Tr. —. )

Claim No, 3. He further testlﬁed
that he had not been able to find
sufficient exposures of lump pumice
to make any estimate or reach any
conclusion concerning the existence

~of lump pumice on the south half of

Claim No. 3 and all of Claim No. 4

- As at the 1964 hearing; Suchy’s tes-

timony was based upon his experi-
ence as a mining engineer, his per-
sonal observation of the conditions
on the four claims, and information
obtained at the time of his exami-
nation of the c¢laims on nine or ten

occasions from 1961 to 1978.

‘The appellants presented three
witnesses who also had testified in

11964 : Clare Williamson, the mining

claimant; Donald T. Fahey, a gen-
eral building  contractor :who had
worked for the Williamsons; and
James Miller, a market analyst and,

by 1976, one of the owners of La-
‘Pine Pumice Co. Through these

three witnesses, appellants recon-
structed the history of activities on
the four claims and presented the
findings and plans of Lloyd Wil-
liamson with respect to the claims.
In addition, appellants.elicited dis-
cussion of the nature and quality of
the pumice on  the Williamson
claims and the use and general mar-
ketability of that pumice. ‘
For the purpose of this appeal,
it is necessary to examine the
specific charges made by the For-
est Service. In the amended com-
plaint - for Oregon 011735, the
Forest Service charged. that:
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A. A discovery of a valuable mineral

deposit had not beeh made within the
unnamed placer claim by December 21,
1945. ) .

B. The portion of the claim made
up, of lots 8, 4, 5, 7, and the west
half of lot 6 is nonmineral in charac-
ter. .

C. As to the followmg portlon of

the east half of lot 6:

“Commencing at the quarter corner
between Section - 36, Township - 21
South, Range 12 Bast, and Section 31,
township 21 South, Range - 13- East,
W.M., thence North 34°15' Hast a dis-
tance of 3744 feet to stake No. 1, the
point of beginning; thence- South 64°
Hast a distance. of 125 feet to Stake
No. 2; thence North 28° Hast a dis-
tance of 125 feet to stake No. 3;
thence North 64° West a distance of
125 feet to stake No. 4; thence South
26° West a distance of 125 feet. to

stake No. 1, the point of beginning.” .

At the time the mining claim was lo-
cated, the "above-described portion of
the east -half of Lot .6 was not open
for the location of .a mining claim
since it had been appropriated to an-
other use by the issuance of a special-
used permit to-the Oregon State Game

Commission dated December 6, 1932,

which permlt is. still in effect.

In Oregon 6115, the complamt

charged that:

A. Minergls
within the limits. of the claims in suf-
ficient quantities to constitute a valid
discovery prior to December 21, 1945.

B. No discovery of a valuable min-
eral had. been made within the limits
of the claims by December 21, 1945,
because it had not been shown by that
“time ‘that the materials could be mar-
keted at a profit or that there existed
a market for these materials. _

C. The land within the claims is
nonmineral in character.

The complaints raise two prin-
cipal issues:
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whether there was a’™
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"discovery on.each claim by Dec. 21,

1945, and whether certain portions
of Claim No. 2 and Claim Nos. 1, 8,
and 4 are nonmineral in character.
We shall address these issues in the '
order suggested by the complaints .
since a claim of mineral character
may be supported by geological in-
ferences arising out of discovery.
United States v. Bunkowski, 5
IBLA 102,79 1.D. 43 (1972) appeal
pending : Bunkowski. v. Applegate;
Civ. No. R-76-182-BRT, (D. Nev.
filed Sept. 22; 1976). .

[1] Before examining these issues,
however, we wish to address a ques-
tion which neither side has pursued
in this appeal. Charge C of the com-
plaint filed in Oregon 011735
alleged that a portion of the east
half of Lot 6 was not open to loca-
tion at the time Claim No. 2 was -
initiated, because of a prior. grant
of a special use permit by the Forest
Service to the Oregon State Game

“Commission. This charge is invalid,

and should have been dismissed.
* Effectively, this charge-is pre-

“mised upon a belief that the Forest

Service could, through issuance of
a special use permit, withdraw the
land. There is no support for such
a propos1t10n

The Secretary of Agmculture, as
a general matter, is neither ex-
pressly nor impliedly authorized to
withdraw unimproved national
forest lands from mineral location.
See generally United States v.
Foresyth, 15 IBLA 43, 49-54
(1974) ; United States v. Bergdal,
74 T.D. 245, 249-52 (1967); United
States v. Crocker, 60 1.D. 285
(1949). Indeed, Exec. Order No.
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10855 expressly delegated both the
inherent authority of the President
to withdraw land, and the authority
conferred upon him by the Pickett
Act, 36 Stat. 847, 43 U.S.C. § 141
(1970), to the Secretary of the In-
terior. Included with this was the
authority to withdraw land under
the administrative jurisdiction of

any executive department, with the -

concurrence of the head of that
agency. See Sec. 1(c¢), Exec. Order
No. 10355, 17 FR 4831 (May 26,
1952). Without the formal action of
the Secretary of the Interior, how-
ever, no agency could withdraw.the
land -which it administered. Thus,
mere issuance of a special use
permit could not operate to with-
draw the land from mining or
mineral location. 4. W. Schunk, 16
TBLA 191, 81 I.D. 401 (1974). See
‘also United States v, McQlarty, 17
-IBLA 20, 81 L.D. 472 (1974).

"3The opinion of Judge Fishman eorrectly
notes that where Congress has expressly so
provided, the Department of Agrieulture can
withdrawn land from mineral entry. Schaub v.
- United States, 207 ¥.2d.325 (9th Cir. 1953);

see also Rawson v. United States, 225 F.2d

855 (9th Cir. 1955). It seems axiomatic that

Congress can vest the authority to dispose of

limit public' access to Federal land in any

manner which it deems fit." The discussion in
the text, however, is directed to the question
whether absent - specific statutory authority,
the Department of Agriculture is authorized to
withdraw from mineral Iocation The answer
is:clearly in the negative.
' The fact ‘that the Forest Service Manuval
purports. to confirm’ such authority upon the
" Forest ‘Service is of no . consequence.: Adminis-
trative manuals adopted by. agencies of the

Federal Government do not have theé force and
“effect of law. See Morton v. Ruiiz, 415 T.8. 199;

235 (1974). Moreover, it is mere bootstrapping.

to contend that an agency may delegate to

itself powers which it would not have in.the
absence of the delegation. ’

At the hearing the partles st1pu~

‘lated. to  the correctness of this

charge (2 Tr. 4). But on review of
an appeal this Board has full pow-
ers of de novo review. Ewezon Co.,
U.8.4.,15 TBLA 345 (1974). More-
over, as this Board has recognized,
parties may not stipulate to an er-
roneous theory of law. United
States v. Ideal Cement Co., 5 IBLA
935, 79 1.D. 117 (1972), af’d sub
nom. Ideal Basic Industries v, Mor-
ton, 542 F.2d 1364 (9th Cir. 1976).
Accordingly, we hereby dismiss
Charge C of the complaint and va--
cate the stipulation erroneously en-
tered into by the parties.* ,

[2, 3,41 Tt is well established that
a mining claimant must discover a
valuable mineral deposit before he
may receive title to a mining claim
located on public land. A discovery
of valuable minerals under Federal
mining laws exists only where the
minerals found are of such a char-
acter that a person of ordmary pru-
dence would be justified in further
expenditure of his labor and means.
with a reasonable prospect of suc-
cess in developing a valuable mine.
United States v. Coleman, 390 U.S.
599:(1968) ; Chrisman v. Miller, 197
U.S. 318 (1905) ; Castle v. Womble,
19 L.D. 455, 457 (1894). This “pru-
dent man test” has been refined to
require a showing of marketability;

4 The discussion in the text is directed solely
to the question whether the issuance of the
special use permit had the effect of withdraw-
ing the land from mineral location. We do not
here decide to what extent, if any, a patent
issued for the land would be subject to the
permitted use.
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that is, a showing that the mineral .

in question can be presently ex-
tracted, removed, and marketed: at

a profit. United States v. Ooleman,

supre. In circumstances, such as the
present case, where the land: is

closed to location under the mining -

laws subsequent to the location of
the mining claim, the claim must
be supported by discovery at the
time of the withdrawal. Cameron v.
United States, 252 U.S. 450 (1920) ;
Clear Grovel Enterprises v. Keil,
505 F.2d 180 (9th- Cir.
United States v. Henry, 10 IBLA
195 (1973); United States v. Gun-~
stght Mining Co., 5 IBLA 62
(1972) ;- United States v. Isbell
Construction Co.,4 TBLA 205, 78

I.D. 385:(1971). Furthermore, if a

" mining claimant locates a group of
claims, he must establish discovery
for each claim that he seeks to vali-
date. United States v. Melluzzo
(Supp. on Judicial Bemand), 32

- IBLA 46 (1977) ; United States v.
Bunkowskz, supra at 120- 21 79 1.D.

Cat51-52. ..

[5] When the Government con-
tests the validity' of a mining
claim, the ultimate burden of
proof as:to the wvalidity of the
claim is upon the mining claim-
ant. The  Government, however,
bears the initial burden of going
forward with sufficient evidence
to establish a prima .facie case
that no valuable - mineral - discov-
ery has been made. Foster v. Sea-
ton; 271 F.2d 836 (D.C. Cir.
1959); United States v. Bech-
thold, 25 IBLA 177 (1976);
United  States v. Taylor, 19

DECISIONS OF THE DEPARTMENT‘ OF THE INTERIOR
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" testee” to overcome the
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IBLA 9, 82 I.D. 68 (1975). The

. Board has stated that prima facie

means that the case is adequate
to support the Government’s con-
test of the claim and that no fur-
ther proof is needed to nullify
the claim. The Government does
not have to negate the evidence
presented by the mining claim-
ant. United States v. Bunkowski,
supra at 119, 79 I.D. at 51. If
the Government shows that one
essential criterion of the test was
not ‘met, it has established a
prima facie case. United States v.
Taylor, supra at 28, 82 L.D. at 5.

Once the Government has es-
tablished a prima facie case that
the claim :is not supported by
discovery, the burden of going
forward then shifts to the con-
Govern-
ment’s showing.” Humboldt Plac-
er Mining Co. v. Secretary of the
Interior, 549 F.2d 622 (9th Cir.),
cert., denged, 434 U.S. 836 (1977);
United ;S'mtes v. Springer, 491
F.2d 239 (9th Cir.), cert. dended,:
419 U.S. 834 (1974); Foster v.
Seaton, supra; United States v.
Horris, 38 IBLA 137 (1978);
Umted States =~ v. Bechthold
supvra . ;

"[6] In determmmg the validity
of a mining claim .in a Govern-
ment contest, the entire evidenti-
ary record must be considered. If -
the” Government. fails to . make a
sufficient: prima facie case agamst
a, mining claim, the claimant may
move to have the contest dis-
missed and rest his case. How-
ever, when' that  claimant goes



34] UNITED STATES V. CLARE WILLIAMSON & LAPINE

43

PUMICE CO.
February 4, 1980

forward with his evidence, the

Administrative Law Judge must.

consider the evidence presented
and weigh it in accordance with

its probative value. In choosing

to rebut the case, the claimant
still bears the burden of doing so
by a preponderance of the evi-
dence and bears the risk of non-
persuasion if he fails. Foster v.
Seaton, supra; United States v.
Bechthold, supra; Umted States
v. Taylor, supra.

- In spite of the Assistant Solici-
tor’s clear directive in his 1968
opinion to address the mineral
_character of Claim No. 2 as of
Dec. 21, 1945, and the Forest
Service’s:  complaints = charging
lack of discovery on all claims as
of that date, the Forest Service

* did not present at the 1976 heaxr-

ing any new evidence of condi-
. tions on the claims as of Dec. 21,
' 1945, which constitutes a prima
facie case against each
Rather, Milvoy Suchy testified as
to- the conditions of" the claims
when  he surveyed them. He was
not asked to give an opinion as
to whether the mineral values on
the claims were such  as would
prompt a prudent man to believe
in 1945 that the minerals could be
extracted and marketed at a profit.
See United States v. Knecht;
89 IBLA 8 (1979); United States
V. Bechthold, supra; United

States v. Blomguist, T IBLA 851

(1972).
Judge Mesch cited the ruling in
United States v. Zweifel, 508 F.2d

315-706 0 .- 80 - 2

claim, .

1150 (10th Cir. 1975) : “If mining
claimants have held claims for
several years and have attempted
little or no development or opera-
tions; a presumption is raised that
the. claimants have failed to dis-
cover valuable mineral deposits-or
that the market value of discovered
minerals was not sufficient to justify
the costs of extraction.” 508 F.2d at
1156, n.5. He asserted that “a prima
facie case was made by the evidence
showing the production and sale of
only 25 or .30 tons of pumice be-

_tween 1940 and 1945.”

We find this to be a- weak prima
facie case. This evidence appeared
initially as Contestant’s Exhibit:
No. 2 at the 1964 hearing and no
opinion was sought by the Govern-
ment from witness Suchy as to the
effect of those facts on the issue of
discovery. While Judge Mesch -
could ‘properly apply the law to
these facts; we note that on the face
of the documentary evidence, the
notation 1942-1945 (Dld not
operate, Mr. Williamson in: war
]ob)” explains the temporary lapse -

in sales and rebuts the presumptmn

stated inthe Zweifel rule. ;
Judge Mesch stated that the test
to. be- applied .in this case, as. de-,
fined by the Assistant Solicitor -in
his. 1968 decision, ‘is “whether, on
the critical date * * *, known con-

‘ditions were such ag reasonably to

engender the belief that the land
contained- mineral of such- quality
and quantity as to render its ex-
traction. profitable and justify ex- -
penditures to that end.” He noted
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that neither party at the 1976 hear-
ing attempted to supply evidence
as to whether an estimate of the
quantity of useable pumice on the
claims could have been made upon
the basis of evidence discernible in
1945. He found that the positions
taken by the Forest Service at the
1976 hearing °

constitute a recognition or admission
that there is no question of quantity or
quality and -that the only matter for de-
cision is whether, as of the:critical date,
the lu-mp':pumice found .on the claims
could have been extracted and marketed
at a sufficient profit to justify a person of
ordinary prudence in- spending his time
and money mining the pumice. In other
words, could sufficient: pumice have been
marketed at a sufficient profit to justify
its - exploitation.  Under the positions
taken by the Forest Service, quantity
becomes an issue only if a finding is made
that there was a timely discovery.

(Dec. 8-9),

Judge Mesch began his analysis
of the evidence as to marketability
- by examining the production and
sales tabulations for the claims dur-
ing the period 1940-1963. The par-
ties stipulated to these figures at
both hearings. He noted that the

Forest Service agreed that the pro- -

5 The positions of the Forest Service as sum-
marized by Judge Mesch are: :

(4(1) all'of the claims are invalld- because
they had not been perfected by the discovery
of -a valuable mineral deposit as of-Dee. 21,
1945, and (2) if there was a discovery, it would
only validate the east half of Lot 6 of Claim
No. 2 because (a) the remaining portions of

_that claim, all of Claim No. 1, and the north
half of Claim No. 8 would be invalid under -

the theory of excess reserves as of Dee, 21,
1945, and (b) ‘the south half of (Claim. No. 3
and-all of Claim No. 4 would beinvalid because
the lands were nonmineral in character from
the standpoint of the quantity or nonexistence
* of lump pumice ds of Dec. 21,.1945.”

(Dec. 6-7). He also notes that contestees
were in apparent agreement.with these issues.
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duction reflected in. the tabulations
was extracted at a profit but indi-
cated that the record did not show
the amount of profit and it was im-
possible- to  ascertain the amount
from the evidence. Accepting the
sales figures as total net profit, he
then averaged the values during
three periods of time and derived
average yearly sales figures of $175
per year from 1940-1945, $1,866.66
per year from 1946-1948, and
$1,368.45 per year from 1949-1961.
On the basis of these computations
he held that it would be “hard to be-
lieve that a person of ordinary pru-
dence would have been willing as of
Dec. 21, 1945, to invest his time and
money to develop the pumice on
Claim No. 2 (from which 95 per-
cent of the production came) or to
develop any of -the other  three
claims” (Dec. 9-10).

Judge Mesch concluded his anal-
ysis of the marketability of the
lump pumice in these claims as
follows: ,

'I recognize that evidence of sales or.
the suecessful exploitation of a mining
claim is not necessary to satisfy the pru-
dent man test. However, with the "ex-
ception. of ‘the evidence showing the
production of 25 or 30 tons of pumice in
1940-1941, the general admission by the
Forest Service-that it was produced at an
unknown, profit, the implied recognition
by the Forest Service that the 'pumice
was of ‘a guality that would have met the
market demand, and the fact that there.
was some market in the United States of’
an undisclosed extent for pumice, there

is nothing in the record showing the con-
ditions that existed as of December 21,

1945, which would have engendered the

belief that a- stufficient amount of pumice
could have been sold at a sufficient profit
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to attract the efforts of a person of ordi-
nary prudence in extracting and ‘market-
ing the pumice from the claims.

‘Without some evidence as of December
21, 1945, relating to (1) the costs of ex-
tracting the pumice from the claims, (2)

the costs of sorting, bagging, or other

" processing of the pumice, (3) the costs of
transportation, (4) the costy of market-
ing, (5) the sale .prices of pumice for
various uses, and . (6) the amount of
pumice from the eclaims that might
reasonably be expected to enter the mar-
ket, no one could conclude that a prudent

. person  would. have been -justified in

spending his time and money extracting

the pumice from any of the contested

claims as of December 21, 1945:

(Dec. 11-12). -
‘Judge Mesch is correct that there
- is o evidence in the record provid-
ing actual production costs and
market prices for lump pumice as
of Dec. 21,.1945. Appellants assert
that Judge Mesch erred in nullify-
ing the claims on this basis. In the
context-of this case, we agree.®
- [7] Asalready stated, the test for
discovery is whether conditions are
such that a prudent person would be
willing to invest time and money in
developing a mining claim. Where a

‘withdrawal of the land from min-

S We élso wish to note that the Board does -

not necessarily concur with Judge Mesch's
view that a profit of either $1,866 per year or
$1,368 per year would not justify a person of
ordinary prudence in the expenditure of funds.
First, it must be remembered that. the claims
were' subject. to mining, due to their topo-

graphie situation, for .only a 'small part of the’

~ year. (See, e.9., 1 Tr. 213, 259-60, 262), More-
over, a profit. of $1,866 in 1946-48 would
represent a considerably . greater amount of
money than it would today. In: light of - our
disposition of this appeal, however, it is un-

" necessary to determine if such profit, in.and. -

of itself, was sufficient to establish the validity
of Claim. No. 2.

eral location is involved, a claimant
must show that such conditions were
extant at the time of the with-
drawal. In this case, the market-
ability test requires evidence that
the claimed mineral was marketable
as of 1945. Location based on specu-

“lation that there may be-a market in

the future for the mineral does not
establish discovery. Barrows v.
Hickel, 447 F.2d 80, 83 (9th Cir..
1971).

‘While reference to sales and re-
ceipts for a period of years is cer-
tainly relevant to the determination
of the existence of a discovery, it -
cannot be solely determinative of a
claim’s validity, particularly where,
as here, the question . concerns the
size of a profit and net whether any
profitable mining could occur at all.

It is well established that,
although a favorable showing of
actual sales may demonstrate mar-
ketability, lack of such sales is not
conclusive - on the issue of mar-
ketability. Lack of sales may . be
overcome, after all the evidence is
adduced, by a preponderance of the
evidence showing that a prudent in-
dividual had a reasonable expecta-

.tion of-his or her ability to extract

and market the mineral profitably..
See Verrue v, United States, 457

 F.24 1202 (9th Cir. 1972) ; Barrows

v. Hickel, supra at 82; United .

- States v. Gibbs, 13 TBLA 382, 391

(1978) ; United’ States. v. Haren-

berg,9 IBLA 77 (1973).
TInasmuch as evidence indicating

a total lack of sales and production
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may be overcome by relevant evi-

dence, ¢ fortiori, the existence of
sales which may be deemed to be
insufficient cannot be deemed to con-
clusively establish the mvahdlty of
a claim.

There may be a number of rea-
sons' why any individual claimant

might decide to limit production

from a claim. Herein, appellants
testified that production had pur-
posefully been held to minimum
levels in order to avoid heavy in-
vestment in an unpatented mining
claim (2 Tr. 70-71). This is, of

course, a common problém with -
~mining claims, since both. individ-.

uals and lending institutions are
often reluctant to invest great funds
in'a mining venture in the absence
of a patented mining claim. More-
over, the testimony elicited at the
hearings gives independent support
to appellants’ allegations.

The Forest Service stipulated to
the profitable sale of lump pumice
extracted from Claim No. 2 in'1941.
Therefore, it was unnecessary for
appellants to produce evidence of
profitability by actual cost and
market price statistics for that sale.
It is clear from the record that after

~ this initial marketing of material
from . the claim, production was
temporarily stopped. from 1942
1945 because of World War IL?

7At both hearings, evidence was produced
concerning Lloyd Williamson’s activities dur-.

ing World War IL -In their statement of rea-
sons appealing Judge Mesch’s decision, appel-
lants argue additional facts related to the
- impaet of World  War II on their mining
activities. The Board has not considered: this
latter information as part of the record of this
" case. It is well establxshed that the Board will

(Continu ed)
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The court in Charlestone Stone
Products Co., Inc. v. Andrus, 553
F.2d 1209 (ch Cir. 1977), refv’d n
part on other grounds 436 U.S. 604
(1978), described a 51m11ar situa-
tion as fOIIOWS'

The seemingly sporadic operations by
Southern and Brawner were a mirror of .
the building and con'str‘uction industry in
the Las Vegas area during and shortly
after World War II. Continuous. opera-
tion of a placer mining claim is not a per
se requisite to proving the validity of
that claim. Cessation of operation of any
economic enterprise may be- caused by
innumerable factors totally beyond. the
bona fide intentions of the operator. Rea-
son dictates that periodic cessation of
operation of a placer mining clalm short
of an intentional abandonment of the
claim, need not defeat ultlmate proof -of
validity.

Since a total absence of operatlon does
not preclude a ﬁndmg of validity (Ver-

- rue, supra), it follows that sporadie op--

eration does» not preclude a finding for
validity.
553 F.2d at 121415,

In the present case, there was no -
abandonment. In fact, Lloyd Wil-
liamson and his associates relocated
Claim Nos. 1 and 2 during the pe-
riod of no production to eliminate
orlgmal loéators who were not domg

" any work on the claims (2 Tr. 67).

Previously, they had defended
Claim No. 2 against other locators .
(2 Tr. 74-77; Contestees’ Exhibit I,

consider evidence tendered for the first time on
appedl only for the limited purpose of deter-
mining whetber a further hearing is needed.
Furthermore, the Board will receive such evi-
dence for that limited purpose only whén there
is a clear nd convincing reason why the evi-

_dence was not submitted at the original hear-

ing. ‘United States v.  Maley, 29 IBLA 201

- (1977) 3 United States v. MacIver, 20 ITBLA
852 (1975) ;s United States v. McKenzm, 20

IBLA 88 (1975).
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1976 hearing). We know from Clare
Williamson’s testimony as well as
Forest Service evidence that Lloyd
Williamson worked in a “war job”
from 1942-1945 and as a direct re-
sult the claims could not be mined
(2 Tr. 164; Contestant’s Exhibit No.
2, 1964 hearing). It is also clear
from the record that Lloyd Wil-
liamson had well-thought-out devel-
opment plans for the claims which
were interrupted by World War IT
(2 Tr. 65-66, 157-59).

Clare Williamson was questioned
about their lump pumice business
during the 1942-1945 period of
nonproduction.

Q Now, during the years 1944 and in
1945, as well, we were embroiled in the
Second World War. I would assume that
there was very little mining operation
going on up in that area during that pe-
riod, is that correct? :

A [Clare Williamson] Oh, yes, of
coursge. . ’

Q 8o, would it be fair to say that you

were more or less examining or investi- -

gating your possible markets during that
year?

A Well, that’s true, yes; yes, that's
true. _
(2 Tr. 157). Since the Williamsons
could not actually mine and market
the lump pumice on their claims,
they clearly did the next best thing,
maintain contact with and further
develop their market. Williamson
testified that she and her husband
made numerous inquiries to prospec-
tive customers of lump pumice.
They received positive responses
and requests for samples which they

provided.‘The_y received unsolicited .

inquiries as well (2 Tr. 155-57) - We
conclude that these activities evi-
dence the reasonable response of a
prudent person who has a market-
able claim but is faced with circum-
stances beyond his control.

There is additional evidence that
suggests that the Williamson lump
pumice could. have been successful-
ly mined. At the 1964 hearing, ap-
pellants introduced a letter dated
Aug. 14, 1963, and addressed to
Clare Williamson from the presi-
dent of Charles L’Hommedieu and
Sons Co. in Chicago, Illinois, one
of her customers (Exhibit 0). The
letter reads:

Lump Pumice Stone was being used
to clean and -dress polishing and
grinding wheels and buffs when I en-
tered this business in 1925. In fact,
our - records - show it was in common
use - for this - purpose when Chas. F.
I’Hommedieu & Sons Co. started busi- .
ness in 1898.

In recent years it is also being used
to clean grease and residue from ab-
rasive belts and it is our opinion that
the demand for this material will con-
tinue for many years .to come.

At one time Italian Lump Fumice
Stone was also used, but this material
was harder and heavier than the
domestiec grade and did not do the
cleaning job nearly as well as the
Lump Pumice *Stone . you have been
supplying us for many years.

We. have - had . numerous - requests
from the United = States Government
for lump  pumice stone cut in blocks

4 x 4" x 8" long, which is used for

cleaning Kkitchen grills. Should you
ever be in a position to furnish it in
this shape, we are.certain you would
substantially increase your ~marKet. -



48 DECISIONS OF THE DEPARTMENT OF THE INTERIOR

The letter establishes that a gen-
eral market for lump pumice ex-
isted as early as 1898. Contest-
ant’s Exhibit 16 (1964 hearing),
an article on pumice from the
Bureau of Mines Minerals Facts
and Problems states that “[p]rob-
ably the earliest record of domes-
tic pumice production for abra-
sive purposes was in 1883.”

At least two major reports had
been prepared prior to 1945 describ-
ing the geological character of the
Newberry Crater area of eastern
Oregon which includes the Wil-
liamson claims. The earliest pub-
lished report in 1985 was prepared
by Howell Williams and entitled
“Newberry Volcano of Central Ore-
gon.” The second, entitled “Non-
metallic Mineral Resources of East-
ern Oregon,” was written by Ber-
nard N. Moore and. published in
1987. Both reports were introdiced
by Appellants at the 1976 hearing
(Exhibit G) and the Williams re-
port was placed in evidence by the
Forest Service at the 1964 hearing
(Xxhibit 1). The significance of the

reports is pinpointed by the testi-

mony of Mr. Miller:

Q I undeérstand. Do you have tabbed
the edges of the divider—“Williams,
1935; Moore, 1937 ; Higgins, 1967; Hig-
gins, 1969 ; Photos and Maps ; History of
Claims; and Claim Contest. 40 and 417,
To what does “Williams, 1935” refer?

A [Mr. Miller] “Williams” refers. to
the Newberry Volcano of Central Ore-
gon, and he’s considered one of the basic
underlying reports on that area.

Q The Moore report is referred to up
here. Williams first—now we referred to
the: “Moore, 1937”. Is this a .publication

by Mr. Moore covering this particular -

area and the pumice development in that
area? :

A This area was included as a major
portion of this—of the pumice seetion of
this report, yes.

Q Do these reports touch upon the eco-
nomic feasibility of mining pumice as
well as the geological existence of the
deposits? )

A This is the reason for the inclusion
of this report. It’s the one that went into
this—delved into this more than any of
the rest of them. The others really just
touched upon it. They were more or less
in the geology. This report goes into the
economics of it.

L3 L * . %
* Q * * ¥ ['Were the reports] included
in your prepared exhibit to show the con-
clusions of these writers as to the forma-
tion of these pumice deposits, as well as
their commercial value and the extent of
their existence?

A T put them in primarily to show that
the claims were staked in conformity
with existing known pumice occurrences.
Point 1—they show also that there was
every reason to believe there were dif-
ferent types of pumices up there, and it
wouldn’t be all one mass deposit of sim-
ilar type pumice; and it was a commer-
cial type. :

Q You have included here Howell
Williams' map, which is a reprint, I take
it?

A I blew this up because I think when
you read the mormal Howell Williams
report, it escapes the average reader that
these pumice cones—the one that we have
on Claim 4 in the central pumice cone,
and the one that was not staked—the one
that’s in the north—and no longer stake-
able—are completely rhyolite ~pumice
cones in their entirety and what you
would expect to find in one portion of
you would. expect to find in the others,
and the better section of that is this cross-
section which is: shown here, and I've
colored, again with their code, which
shows the central pumice cone ag being
the main one, and it shows that the ob-
sidian flow that came out one side of it—

[87 1LD.
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it shows where it is and if you look at
the staking pattern on this thing, you'll
see that -these gentlemen must have
staked these claims in line with Moore’s

report -and made no attempt to stake
" “areas that didn’t involve pumice. They
left out the obsidian flow and anything in
relation thereto. -

(2 Tr. 136-39).
These reports establish that prior
to 1945 the existence of significant
" pumice deposits in the area of the
Williamson claims was known. The

testimony of Miller with respect to

the staking of the Williamson
claims and that of both Williamson
and ‘Fahey with respect to Lloyd
‘Williamson’s familiarity with the
reports (2 Tr. 67, 155) indicates
that anyone desiring to mine and
market lump pumice did have access
to.information describing the min-
ing and marketing of lump pumice
in Oregon prior to 1945. The Moore
report which particularly focuses
on the quality, use, and market for
lump pumice found in eastern Ore-
gon includes a section entitled “Feo-
nomic Aspects of the Pumice,” con-
taining the following  statement:

“Lump pumice of possible commer-
cial interest covers an area of about
3,500 square miles east of the sum-
mit of the Cascade Range. There
are three different types, which are

represented by the older and young-

er sheets of Crater- Lake and the
pumice “of. Newberry. Crater™ (p.

171, italics added). Moore con- "

cludes his report with a section on
“Development” in which he - de-
seribes “some - successful efforts at
marketing lump pumice, including

one “at considerable profit.” He
further notes that “[t]he pumice
deposits of eastern Oregon are
practically undeveloped, probably
because of very recent availability
of suitable railroad transportation”
(pp- 174-75). The inference drawn
is that the pumice was suitable for

development.
We conclude that the Moore ve-
port  would have - certainly

prompted an interested person to
explore the Newberry Crater
Region and, having located an ap-
propriate claim, investigated the
market, and profitably sold from
the claim, to reasonably believe that
he could profitably develop a lump
pumice business. The testimony of
Suchy and Miller as well as the
Williams and Moore reports show
that the lump pumice in the claims
is good quality pumice and that the
claims contain more than one type
of lump pumice, making them
adaptable to a variety of com-
mercial uses. The profitable market-
ing of material from Claim No. 2 in
1941 represents a bona fide begin-
ning to developing a workable mine
and inquiry in the following years
disclosed further evidence of a2 con-
tinuing market.
Nonmineral in Character

© At the beginning of the 1976
hearing, Judge Mesch and Mr.
Reifenberg, counsel for the Forest .
Service, agreed, without comment
from Mz. Morrell, counsel for ap-
pellants, that there are really two
issues ‘encompassed by the Forest
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Service charge that portions of
Claim No, 2 and all of Claim Nos.
1, 3, and 4 are nonmineral in char-
acter (2 Tr. 5-6). They assert thas
the lands embraced by the S 4 of
Claim No. 8 and all of Claim No. 4
are nonmineral in the sense that
they are not mineral in character
because of an insufficient quantity
of lump pumice to justify con-
sideration as a valuable mineral
deposit and also that, assuming the
validity of some of the claims, cer-
tain lands are nonmineral because

- of excess reserves which make the
lump pumice unmarketable.

[8] Mineral in character and ex-
cess reserves can be seen as differing
facets of a single concept. Land is
mineral in character when known
conditions engender the belief that
the land contains mineral of such
quantity and quality as to render
its extraction profitable and justify
expenditures to that end. Uniéted

-States v. Meyers, 17 IBLA 313 -

(1974) ; United States v. McCall, 7
IBLA 21, 79 1.D. 457 (1972). The
charge that the lands embraced by
a mining claim are not mineral in
character can raise two discrete is-
sues. First, it can challenge the
validity of the entire claim. As
such, it is the normal adjunct to a
charge of no discovery. Alterna-
tively, it can be applied to placer

claims which are supported by a

discovery, with -the effect that the
‘claimant ‘must show that each.10
acres of the claim are mineral in
character, /d.-Thus, to the extent
that a placer claim embraces 10-acre
subdivisions which do not have the

DECISIONS OF THE DEPARTMENT OF THE INTERIOR
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located mineral present, those por-
tions which are nonmineral will be
declared null and void.

[9] Questions relating to excess
reserves, though they are interre--
lated to a determination of the min-
eral character of land, arise in a
different context. The charge of in-
validity due to the presence of ex-
cess reserves admits that the min-

.eral, gue mineral, exists within ad-

ditional claims, but raises the con-
tention that because of the quantity
of mineral in other claims owned
by a mining claimant, the mineral
in certain claims would have no
market and thus is essentially
valueless. ‘

The value of all minerals, with
the possible exception of intrinsi-
cally valuable minerals'such as gold
and silver, is directly related to the
market for the minerals. Thus, if
we assume that the market for a
mineral is 1,000 tons a year, an in-

‘dividual with a supply of 10,000

tons would be capable of fulfilling
market requirements for the next
10 years. In the first year, the value
of an initial 1,000 tons is the market
value. The value of the subsequent
tonnage, however, is discounted ow-
ing to the inability to market it im-
mediately. This is not to say that
the remaining 9,000 tons is value-
less. Rather, each ton’s relative
present value declines depending
upon how long it is necessary to
wait until it can be marketed. If,
however, we assume that the mining
entity has a total supply of 1,000,
000 tons of mineral, but. that the
market will still only absorb 1,000
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tons a year, 1t will be seen that a
vast amount of the tonnage effec-
tively has no present value. If we
assume 2 static market demand, it
will take 1,000 years to market the
entire mineral supply. The present
value of earnings a millenium in
the future can safely be viewed as
Zero, -

ThlS is the problem Wlth Whlch
the concept of excess reserves deals.
If an individual has an admittedly

‘valid mining " claim which  itself
- contains reserves sufficient to meet
the reasonable market demand,
giving due consideration to fore-
seeable expansion and contractlon
thereof, for a périod'in excess of 50
years, “additional deposits of " the
same mineral, located by the same

individual, effectively have little or

no present value. Since present
value is the benchmark of the mar-
ketability = test, such additional
claims are not valid. United States

. Baker, 23 TBLA 319 (1976);
Umted States v. Bunkowsks, supra;
United States v. Ande’rson, 74 LD.
292 (1967). '

. Review of the 1976 hearmg trans—
cript suggests that the Forest Serv-
ice did eoncede that the mineral
existed on Claims Nos; 1, 2, and 3.

With respect to-Claim No. 2:it is
- clear that it did not wish to chal-

lenge existence of the mineral but

rather was claiming that there were
excess reserves within the -claim’s

+ boundary. Prior to presenting the

contestees” - witness, Mr. Morrell
moved- to strike the charge as to

" the. complaint,

nonmineral character of portlons of
Claim No. 2

MR. MORRELL: All nght Now,
likewise, -with regard to 011735, Para-.
graph V, Subdivision (b), the Con-
testees do move the Court to strike
from- the ' complaint, that charge that
a portion of the claim made up of
Lots 3, 4, 5, 7 and the west half of
Lot 6 is non-mineral in character, be
stricken. Now, that is referring—those
lots are ‘lot numbers referring only
to Claim No. 2 and we, feel that there
has been no evidence at all introduced
bhere to support that charge. .

JUDGE MESCH: Mr. Reifenberg?

MR. REIFENBERG: If it ig still
understood - that our reserve ' question
remaing in the case, then I would

- have no objection to the move.

- JUDGE MESCH: Let me say this,
Mr. Morrell: I have to write a writ-

ten ‘decision in the case, after I have

studied all of the evidence. I had in-
tended- simply to pretty much - ignore
the - issues—the - charges as stated in
the two complaints, and simply point
out in my decision what the issues
were to be decided in this case. One
of them would be the—whether the
south half of Claim No. 3 and all of

" Claim No. 4 -is non-mineral -in chazr-

acter  from the . standpoint of the ab-
sence - of any- showing of quantity
within the lands. Now, that is stated
very roughly,” but I would pose that
as an issue. So with that, if you want
to proceed further- with the' charges in
it’s' all - right. -I just
wanted to mention what my thinking
was. CI. . . L

MR.. MORRELL: Well, we felt that
the charge in the complaint that it is
non-mineral in -character not only was
not proved, but that the contrary was
proved . by the . witness, - Suchy, - that
Lots 8, 4,5, 7, and the west half of
Lot 6 were all mineral in character,
genérally; and I don’t know what
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that means, but I—everybody seems
to have a different idea of what that
means, but it is something that my—
I believe they had the burden of prov-
ing that and I don’t think they. have
made the. grade, and for that reason,
I do not want to overlook making my
record. .

JUDGE MESCH: Very well. Dis-
regarding . the question of . excess re-
serves, I would agree with you.

MR. MORRELL: All right. .

JUDGE MESCH: At least today. 1
don’t know what there is in the previ-
ous hearing, but at least today, there
has been no evidence presented: that
the . lands described in Charge V(b)
are non-mineral in character. But at
the beginning of the proceeding, Mr.
Reifenberg, in . effect, indicated he
wasn’t - making that allegation, other
than from. the  standpoint of excess
reserves. R

(2 Tr. 41-43). "
[10] A charge that lands .are

nonmineral in character does not

necessarily give rise to a claim that
there are excess reserves, since it is
normally premised on a total lack
of mineralization, as indeed, the
Government- contends exists on the
S 14 of Claim 8 and all of Claim 4.

In a mining contest a matter not

charged in the complaint cannot be
used as a ground to invalidate a
claim, unless it has been raised  at
the hearing and the contestee: has
not objected. United States v. Meo-

Elwaine, -26 IBLA 20 (1976);
United States v. Northwest Mine &

Milling, Inc., 11 IBLA 271 (1973) ;
United States v. Pierce, 3 IBLA 29
(1971). The excess reserve issue in
“this case was raised in the Forest
Service statement of issues sub-
mitted to Judge Mesch prior to the
hearing. Appellants received a copy

‘of - the

[87 LD.

of the statement and therefore they
had notice of the issue, Since they
made ne objection at the hearing,
we conclude that they have not been
prejudiced by the failure to specifi-
cally charge in the complaint that
there were ‘excess reserves within
the claims. United Stotes v. North-

west Mine & Milling, Ine., supra.

‘While it is clear from the record

that there -was lump pumice on
Claim No. 2 sufficient to warrant a
prudent man to expect that he could
profitably extract the mineral, the
record is not clear as to what is the-
full extent of the quantity of the
pumice on the claim. Suchy esti-
mated that there was a half million

tons on Claim No. 2 (compare 1. Tr.

49 1with 2 Tr. 18). That estimate and

his methods of reaching it were dis-
puted by claimant’s experts. (See,
e.g:-1 Tr. 149). No other estimates
for the entire claim were proffered,
however.

Judge Mesch noted that the evi-
dentiary record indicated that only
o total of 650 tons of pumice had
been marketed over a period of 24
years. Were we to base our estimates
reasonably foreseeable
market solely on the basis of past
production; it would be clear that
the amount of pumice solely ~on

* Olaim No. 2 would be greatly in ex-

cess of that which might reasonably
be ‘deemed to have any present
value. There are other factors, how-

‘ever, which we feel are properly

cons1dered in making this de’cer- :
mmatmn ‘
. First, we have noted that the tes—"

' tlmony of Suchy was criticized by

certain of appellants’ witnesses. As
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an example, in the 1964 hearing

Suchy had testified that 50 to 60
thousand tons of marketable pumice
existed on the east half of Lot 6,

consisting of 17 acres (1 Tr. 42).

The east half of Lot 6 had not been

contested by the Forest Service at
the time of the 1964 hearing. Leslie
C. Richards, who the Government
had stipulated was an expert wit-
ness (1 Tr. 16), estimated that the
total amount of merchantable
pumice in the east half of Lot:6 was

8,500 tons (1 Tr. 158~55). Thus, the

- Government’s estimate was over 500
percent greater.than that of appel—
~lants’ expert.

-Second; we have already madeg

reference to appellants’ assertion
that they purposefully held down
production. In the 1976 hearing, ap-
pellants submitted a copy-of a letter
from the Buying Department of the
Procter & Gamble Co., requesting a
copy - of their price indications
based on an estimated rate of 2,700
tons a year (2 Tr. 121, Exhibit E).

Given the wide variance in the esti- -

mated quantities of the pumice, plus
the reasonable anticipation of an in-

- -creased market for the mineral

should the production facilities be
upgraded, we are unable to say that
excess reserves existed within the

physical boundaries of Claim No. 2.8
- When we examine. the other
claims, however, it seems apparent.

8In light of our disposition, we do not now
pass-on the question of whether the existence
of excess reserve within a single claim in
which_» a discovery . exists, ecan serve as a
predicate for a declaration.of invalidity as to
those positions which are excess. .

that - any reasonably foreseeable
market increase would be more than
adequately supplied by the material
found on Claim No. 2. Suchy tes-
tified that there were 500,000 tons
of usable pumice on Claim No. 1,
and 250,000 tons on Claim No. 3 (2
Tr. 18). Suchy proyvided no estimate
as to Claim No. 4, probably owing
to the fact that he found no usable
pumice within the limits thereof (2

Tr. 13). It is unnecessary for us to

decide whether lump- purmice does,
in point of fact, exist on Claim No.
4, inasmuch as we feel that it is
clear that any ‘pumice deposits

‘which are located on other claims

would clearly be in excess of any
foreseeable market demand. -
Assuming that only half of ‘the

pumice estimated by Suchy actu- - -
.ally existed in Claim No. 2, and

assuming appellants were able, on
a yearly basis to produce 3,000
tons (which we note is more than
four times their fofal production
to' date), the mineable reserves
should last for “over 83 years.

“Any additional reserves would

have so attenuated a value that
they could scarcely be said to
possess any present value whatso-

~ever. Thus, we have no recourse

but to hold that Claims Nos. 1

-8, and 4 are -invalid  since the

minerals . embraced - within their -
limits have now, and had i in 1945,
no present value.

[11] Since the prlmary pur-
pose of validating a claim-is so
that the minerals can be extract-
ed and marketed, appellants must
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also show that marketability has

continued since discovery and
that the minerals can presently
be profitably extracted.. Unifed
States v. Harenberg, supra. The
record provides considerable evi-
dence of development of the
claims since 1945 to support a
conclusion that Claim No. 2 is
presently valuable for lump pum-
ice. By stipulation of the par-
ties, lump pumice from the claim
has been contmuously marketed
at a profit since 1946. It sells for
a variety. of commercial uses. Al
though appellants have limited
production up to this time be-
cause they have no patent and
because of Forest Service requests
to restrict - their act1v1tles they
have investigated - the market and

- have additional customers whose

~ business may be available to them
(2 Tr. 120-22, .125). We find no
evidence in the rvecord  which
would substantiate a finding of a
lack of present marketability. -
Therefore, pursuant to the

authority delegated to the Board -

of Land Appeals by the Secre-
tary of the Interior, 43 CFR 4.1,
the decision appealed from is af-
firmed as to Claims Nos. 1, 8,
and 4 and reversed as to Claim
No. 2 ~which is hereby held to be
valid in its entirety.

Jamzs L. Burskr
Administrative Judge

T coNCUR: -

NEWTON FRISHBERG
Chief Admmwtmtwe Judgle
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ADMINISTRATIVE JUDGE FISH-

~MAN CONCURRING SPECIALLY:

I concur in the main opinion ex-
cept as indicated below.

This opinion recites in part that
“issuance of a [Forest Service] spe-
cial use permit could not operate to
withdraw the land from mining or
mineral location. A, W. Schunk, 16
IBLA 191, 81 LD. 401 (1974).” "

As stated in Schunk, the Forest
Service Manual, sec: 2811.25, recites
that lands used or occupied under-a
special land -use permit are ipso -
facto closed to mineral entry. -

Both of these positions, enunci-

atéd as universal principles, are not -

correct. I adhere to the rules enun-
ciated in Schunk that a special use
permit, issued by the Forest Service
for a privately-owned electric
transmission line does not close the
land to mineral entry.

We ‘also pointed out in Schunk
that the Forest Service Manual re-
lies on United States v. Mobley; 45
F. Supp. 407 (N. D. Calif. 1942),
and Schaub v. United States, 207

F.2d 825 (9th Cir. 1953), as sup-

portinig its conclusion that the is-
suance of such a permit closes the
land to mineral entry. In Schunk, -
we stated that Mobley’s discussion
of the issue was obiter dicta, since
the court found that the mining

‘claim was null and void for lack of

a discovery of a valuable mineral. -
Schunk discussed Schaud at 81
I.D. at 408 as follows:

- In Schoub a material site had been des-
ignated for' use in connection with Fed-
eral Aid Highway construction under 23
U.8.0. §18 (1946), now §317 (1970).
The material pit was also designated for
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special use under the Act. of- March 30,
1948, 62 Stat. 100 (formerly 48 U.S.C.
§341 (1954). Under that Aect, the Secre-
. tary of ' Agriculture may authorize use
of .national forest lands in Alaska for
various purposes: ..

“x * % gnd after such permlts have been
issued and so long as they continue- in
full force and effect the lands therein
described shall not be subject to location,
entry, or appropriation, under.the public
land laws or mining laws, or to disposi-
tion-  under - the mineral leasing
_ lawsiEEE

" The Court held that the federal use of
the lands for -material site purposes €f-

fectively closed the lands from further'

appropriation. - : :
In Schaud the mmeral clalmant sought
. to acquire mmeral materials which were
- then being mined by or for the United
States for federal use,
The Forest Service issues special
use permits for v1rtually every
‘ kind of occupancy.t
Thus it appears that a specml
land use permit is effective to bar

136 CFR 251.1 provides in part as follows.:
“(a) Special uses. (1) All uses of national
forest lands, improvements, and resources,.in-
cluding the uses authorized by the act of

March 4,'1915 (38 Stat. 1101), as amended’

July. 28, 1956 (Pub. L. 829, 84th Cong.; 70
Stat. 708; 16 U.S.C. 497), the act of March
30, 1948 (82 Stat. 100, 48 U.8.C. 341), and
-~ section 7 of the act of April 24, 1950 (64 Stat.
84 ; 16 U.8.C. 580d), and excepting those pro-
‘vided for in the regulations governing the
disposal of timber and the grazing of livestock
or otherwise specifically authorized by acts of
Congress, shall be designated ‘special uses,’
and shall- be authorized by ‘special use
permits.’ :
* . * * ) & *

“(c) Other authorizations. The Chief of the
Forest Service is also authorized to issue per-
mits, execute leases, and grant easements as
follows :

‘(1) Permits under the act of June 8, 1906
(84 Stat. 225; 16 U.S.C. 431, 432), for the
examination - of ' ruins,” the -éxcavation of
archaeological - sites, and the gathering of
objects of antiquity in -conformity with the
uniform rules and regulations prescribed by

(Continued)

mining locations where the appli-
cable statute authorizing the issu-
ance of the permit constitutes the
issuance thereof as an appropria-
tion of the land. This is not to say

‘that other circumstances attending

the issuance of a special land use

‘permit may not bar mining locat-

ions. For example, if -the Forest
Setrvice ‘issued -a special- land use

‘permit for .the construction of -a
“hotel, which was built, we probably
~would be‘hard put to deny that the

situs of the hotel was closéd to min-

-ing. See United States v. McOlarty,
.17 IBLA 20, 50-53, 81 LD. 472,

4857 (1974), John W Pope i
TBLA 73 (7). -

FRDDERICK FISHMAN, :
Administrative Judge.

the Secretaries of the Interior, Agriculture,
and.War, December 28, 1906-(43 CFR 3.1 to
3.17). :

“(2) Leases' of land under the aet of
February 28, 1899 (30 Stat.~908; 16.U.8.C.
495), in such form and containing such terms,
stipulations, " conditions, and agreements ‘as
may be required in the public interest.

. “(3) Easements for rights-of-way for poles
and lines, including telephone and telegraph
lines,  for communication ‘purposes, and for
radio, television, and other forms of communi-
cation transmitting relay, and receiving strue-
tures and facilities, under the provisions of the
act of March' 4, 1911 (36 Stat. 1253, 16 U.8.C.
523), as amended by the'act of May 27, 1952,
(Pub. L. 367, 82d Cong., 2d Sess:, 66 Stat, 95),
subject to such payments as maybe equitable
and to such stipulations as maybe required
for the protection and administration of the
national forests.

“(4) Permits, leases, and easementis as
authorized by the act of September 3, 1954
(Pub. L. 771, 83d Cong.), to States, counties,
cities, towns, townships, municipal corpora-
tions, or other public agencies for periods not
in excess of 30 years, at prices representing
the. fair market value, fixed by the Chief,
Forest Service, through appraisal, for the pur-
pose of constructing and maintaining on. such
lands public buildings or other public works.”
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APPEAL OF THE HOLLOWAY
COMPANIES

IB(}A—1182—3—78 ,
' Decided February 11, 1980

Contract No. 6-07-DC-7150, Speciﬁce-

DECISIONS OF THE DE?AR'I‘MENT OF THE INTERIOR

tions No. DC-7175, Bureau of Reclama- .

tion.

Denied_.'

Contracts: Constmetion and Operatibh T
(Differing . Site"

Changed .- Conditions

Conditions)—Contracts: Disputes and:

Remedies: Equitable Adjustments
‘Where, under the standard Diﬁering Site

Conditions Clause of the contract, a con- .

struction contractor claims entitlement to

inereased costs caused by heavy rains or’

other adverse weather conditions, -and
the undisputed faets indicate no fault
on the part of the Government, the con-
tractor has failed to. state-or prove a
claim upon which relief may be gr'anted

APPEARANCES Mr, Dan Holloway,
Pres1dent The . Holloway Companies,
- Wixom, Michigan, for appellant; Mr.

‘William A. Perry, Department Counsel, -
Denver, Colorado, for the Government. -

OPINION BY
ADMINISTRATIVE
JUDGE DOANE

INTERIOR BOARD OF
OONTRACT APPEALS

Background

This case concerns. a claim by a
construction contractor (Holloway
or appellant) . for alleged extra
costs incurred primarily because of

2 days of excessive rainfall in June.

1977 based upon Clause 4 of the

[87 I.D.

~ General Provisions of its standard

construction contract with the Bu-
reau of Reclamation (Bureau). - .
~ The contract was dated Jan. 16,"

1976, and required Holloway to
construct and complete Palmetto
Bend Dam, on the Navidad River
near Edna, Jackson County, Texas,

“in accordance with the associated
-specifications.. Thé estimated ‘con-

tract price was $24,911,492.

By letter of June 16, 1977, Hol-
loway furnished notice to the Bu-
reau of delay due to excessive rain- -

. fall on June 15,1977, -and requested
~an extension: of the contract com-

pletion time equivalent to the num-

~ber of days it took to restore the

constructlon 51te to the condition of
the site prior to June 15, 1977, In
addition, the contractor requested
additional compensation for labor,
equipment, and materials used to
restore the construction site.

In his Finding of Fact and De-
cision, dated Jan. 10, 1978, the con-
tractmg officer found from official
records of the Government weather

station, located ‘at Victoria, Texas,

which is approximately 25 miles
from the construction site, that:
1. For the 30-year perlod from

1941 through 1970, the normal pre-,

cipitation for the month of Juneé is
3.31 inches; ’
2. The total pre01p1tat1on for
June 1977 was 12.21 inches, which
is a departure from the normal of
8.90 inches or 269 percent akove
normal; and -

8. On June 15, 1977, the rainfall
was 9.3 inches. ‘

From the project records, the con-
tracting officer determined:



%l. - APPEAL OF THE HOLLOWAY COMPANIES 57
Febmary 11, 1980

1. That durlng an 18 hour tune
period from 5 p.m. on June 14, 1977,
to 11 a.m. on June 15, 1977, approx-
imately 9 inches of rain fell at the
construction site ;

2. That ﬁoodmg of the construc-
tion ensued; -

3. "That the contractor ~began-
cleaning up and repairing the dam-
age resulting from the flood on

“June 16, 1977; »
4. That the contractor was able to
- restore’ the construction site to its

. .condition prier-to the excessive rain-

fall by June 29, 1977; and

5. That: during ther_lél-'ca‘,lendar :
day time. period from :June 15
through: June 28, 1977, .the -con-

tractor: was not -able. to pursue
normal construction activities.

“Based on the foregoing findings;

the contracting officer awarded the

contractor an extension of 14 calen-

dar days to the time for completion

of the contract work. This award

was made on the ground of excus-
able cause for delay under the provi-
sions of Clause 5 of the General
Provisions of the contract.! How-

1Clause 5§ is -entltled, “TERMINATION
FOR DEFAULT—DAMAGES: FOR DELAY—
TIME EXTENSIONS.” Paragraph (d) thereof
provides as follows :

“(d) The Contractor’s right to proceed shall

not be so terminated nor the Contractor

charged with resulting damage if :

“(1y. The delay in ‘the completion of the
work drises from unforeseeable causes beyond
the control and without the fault or negligence
of the Contra¢tor, including but not restricted
to, acts of God, acts of the public enemy, acts
of the Government in either its sovereign or
contractual capacity, acts of another contrac-
tor in the performance.of a contract with the
Government, fires, floods, epidemics, quaran-
tine restrictions, strikes, freight embargos, un-
usually severe weather, or delays of subcon-
tractors or suppliers arising from unforesee-

(Continued)

ever, because there was no pr0V1510n
therefor in the contract, the con-

_tracting officer denied the contrac-

tor’s request for additional compen-
sation for costs-associated with the
cleanup . and repair of the flood
damage. The contractor appealed to
this Board from the contracting offi-
cer’s - denial of payment for the

' clanned costs.

-Tn a letter to the Bureau, dated
Feb. 21, 1978, treated as its notice

: of appeal Holloway stated:

We accept .. the fourteen " (14) days
allowed for an extension of time ‘a§
stated in-your decision. However, we
feel that we are entitled to some mone-
taty compensation. We feel that through
no fault of this contractor or failure of
facilities provided to protect the work,
we suffered damage, riot only to the site,
but to. the permanent work also. We be-
lieve that this occurrence was of such a
nature, that it.exceeds the intent .ex-
pressed in the contract documents.

Although Holloway failed to file
a-comiplaint within the time re-
quired by the procedural regula-

‘tions, the Board, by its order of

May 38, 1978, extended the time 30
days for Holloway to file its com-

_plaint. The complaint was filed on

able causes beyond the control and without
the fault or negligence of both the Contractor
and such subeontractors or- suppliers; and

‘“(2) The Contractor, within 10 .days from
the beginning of any such delay (unless the
Contracting Officer grants a further period of
‘time before the date of final payment under
the contract), notifies the Contracting Officer
in writing of the causes of delay.

“The Contracting Officer shall’ ascertam the
facts and the extent of the delay and extend
the time for completing the work when, in his
judgment, the findings of fact justify such an
extension, and his findings of fact shall-be
final and conclusive on the parties, subject
only to appeal as provided in Clause 6 of
these General Provisions.” )
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May 24, 1978. It consisted of gen-
eral allegations of adverse weather
conditions encountered during the
construction project, confirmation
of the contracting officer’s finding
that 14 calendar days were required
to restore the site toa workable con-

dition, and a general description of

work performed to - accomplish
necessary dewatering, reexcavation
and cleanup. The crux. of the com-
plaint was contained in the follow-
ing paragraph:

‘We believe that the hardshlps ‘created

by ‘the period of weather from.November
15, 1976 to March.- 12, 1977 and the un-
expected downpour of June 14 and 15,
1977 constitute a changed site condition.
Both of these happenings were unknown
physical changes at the s1te Both of these
events. vastly altered our approach to:the
construction of -this Project. Clause .4 of
the General Provisions provideg for: such
differing site conditions.
The final paragraph of the com-
plaint contained a request for the
“sum of $58,841.53 as monetary
compensation for the cleanup and
restoration of the site to a workable
condition after the downpour of
June 14 and 15, 1977 -

By its answer, the Government
admitted the allegations of the com-

plaint, except it denied that the -

weather events described in the
complaint constituted a differing
site condition and denied that such
events entitled the appellant to ad-
ditional compensation. The Gov-
ernment requested that the Board
deny the subject appeal for failure
to state a claim for which relief
may be granted. ‘

The appeal was submitted for de-
cision on the record without a hear-
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ingy pursuant to an order of the
Board settli_ng the record.
- Discussion

No issue of fact is presented by
this appeal and the only issue of
law involved is whether a construe-

-tion . contractor is entitled to a
“monetary payment for alleged ad-

ditional costs incurred as a result
of adverse weather conditions un-
der Clause 4, Differing Site Condi-

tions, of the. General Provisions of -
“the standard construction contract -

Form 23-A.2 _ g
As pointed out in- the Govern-
ment’s brief, the law is well settled :
that 'a contractor may not-recover
increased costs which result from
adverse weather conditions, absent
a contract provision which allows
it; and, that weather conditions,

2 Clause 4 provides:

“4, DIFFERING SITE CONDITIONS -

‘“(a) The Contractor shall promptly, and
before such conditions are disturbed, notify
the: Contracting- Officer in writing of :* (1)
Subsurface: or latent physical ‘conditions- at
the site differing materially from those indi-
cated in this contract, or (2) unknown physi-
cal conditions at the . site, of an unusual
nature, differing materially from those ordi-
narily encountered and generally recognized
as inhei‘ing in work of the character provided
for in this contract. The Contracting Officer
shall promptly investigate the conditions, and
if he finds that such conditions do materially
so differ and cause an increase or deerease in
the Contractor's cost of, or the time required
for, performance of - any part of the work
under this contract, whether or not echanged
as a result of such: conditions, aneguitable
adjustment shall’ be made and the' contract
modified In writing accordingly. -

“(b) No claim of the Contractor under this
clause shall be allowed unless the 'Contractor
has given the notice required in (a) above;
provided, however, the time prescribed there-
for may be extended by the Government.

“(c) No claim by the Contractor for an
equitable adjustment hereunder shall "be
allowed if asserted -after final payment under
this contract.”-
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whether normal or unusually se-
vere, do not constitute a differing
site condition under Clause 4 of the
.Greneral Provisions of the standard
construction contract.

For example, in Arundel Corp.
v. The United States, 103 Ct. Cl. 688

(May 7,1945), cert. denied, Oct. 15,

1945, and rehearing denied, Nov. 13,
1945, involving a dredging con-
tract, the Court of Claims held that
the action of a hurricane was not a
changed condition under Article 4

of the contract which would entitle

plaintiff to an increase in the unit
‘price because of the increased cost
due to the decreased amount of
work., In Charles T. Poarker Con-
struction Co., IBCA-335 (Jan. 29,
1964), 71 1D. 6 at p. 10, 1964 BCA
par. 4017 at pages 19,792 and 19,793,
this Board stated :

I’t is well settled by the courts and.by
opinions of this Board that where work
is damaged before completion and ac-
ceptance by an Act of God or by other
forces of mnature, without the fault of
either party, and in the absence of a con-
tract provision shifting the risk of such
loss to the Government, the contractor
is obligated to repair the damage at its
own expense.

Other decisions by this Board to
the same effect include: Concrete
Oonstruction.  Corp., IBCA-432
(NOV. 10, 1964), 71 1.D. 420, 65-1
BCA  par. 4520; Montgomery-
Macri Co. & Western Line Con-
struction, ~Co., ITBCA-59
IBCA-72 (June 28, 1963), 70 L.D.
242, 1963 BCA par. 3,819; and Ap-
peal of M & P Equipment Co.,
IBCA-1088-11-75 (Sept. 28, 1979),
86 L.D. 527, 79-2 BCA par. 14,094.

315-706 0 -~ 80 - 3

and

Decision

Based upon the undisputed facts
in this case and the above-cited
authorities, we hold that appellant
has failed to- allege or prove a
claim for which relief may be
granted. - '

Accordingly,
denied.

the appeal is
Davip DoaNE
Administrative Judge

I concur:

RusseL C. Lynca
Administrative Judge

CONSOLIDATION COAL CO.

2 IBSMA 21
Decided February 18,1980

Appeal by Consolidation Coal Co. of
Administrative Law Judge William J.
Truswell’s decision on remand of
IBSMA 79-25 upholding entry by an
OSM inspector without prior presenta-
tion of credentials on- the basis that
extraordinary circumstances existed
for doing so. (Docket No. IN 9-9-R;
IBSMA 79-25.)
Affirmed.

1. Surface Mining Control and Recla-
mation Aet of 1977: Inspections

‘Where extraordinary circumstances ex-
ist an entry made by an inspector with-
out prior presentation of credentials
complies with the requirements of 30
CEFR 721.12(a).

APPEARANCES: Daniel E. Rogers,
Esq., Senior Counsel, Pittsburgh, Penn-
sylvania, for Consolidation Coal Co.;
Shelley D. Hayes, Esq., and Marcus P.
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McGraw, Eéq., Assistant Solicitor for

Enforcement, Office of the Solicitor, -

Washington, D.C., for the Office of
Surface Mining Reclamation and
Enforcement.

OPINION BY THE INTERIOR
BOARD OF SURFACE MINING
AND RECLAMATION
APPEALS

Consolidation Coal Co. (Con-
solidation) has appealed Adminis-

trative Law Judge Truswell’s Nov..
28, 1979, decision on remand of -

IBSMA No. 79-25.% In that decision
we construed 30 CFR 721.12(a) to
require an Office of Surface Mining
Reclamation and  Enforcement
(OSM) inspector to present creden-
tials at the earliest practical oppor-
tunity except under extraordinary
circumstances. We remanded so that
a determination could be made
whether or not sufficient conditions
existed in this case to warrant entry
without a prior presentation of
credentials.?

The Administrative Law Judge
recounted the facts pertinent, to this
question in his decision:

Inspector Marvin TUtsinger testified:
that on his initial inspection of November
8, 1978 he noticed somewhat of an odd
occurrence in that while it had been dry
for several days he did not expect to see
water flowing in the ditches (Tr. 10);
that there was evidence that there had
been pumping in the ditch area just prior
to his observation (Tr. 15); that “it
looked like the pump had just been pulled
out of there” (Tr. 15); that “there was
still some sections of drain pump hose
in the ditch and the pump hose was wet”
(Tr. 15) ; that it appeared pumping had

-11 IBSMA 273, 86 1.D. 523 (1979).
2IBSMA 273 at 277-78, 86 1.D. 523 at
526-26 (1979).
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ceased shortly before he arrived at that
point (Tr. 16) ; that the ditches were ap-
proximately ten minutes travel time away
from the mine office (Tr. 10); and, that
while it is his normal procedure to check
in at the mine site office- and identify
himself before making an inspection he
did not do that on November 20th because
he felt the pump would have been turned
off while he was at the mine site office
(Tr. 19).

Mine superintendant [sic] - Charles
Richard Clinton testified that he has a
radio in hig office, is in instant commu-
nication with the whole mine, and the
pump in question could be shut down in
5 minutes if somebody was on the south
side of the mine (Tr. 58-59).[°]

[1] As is indicated in the decision
on remand, Consolidation states
that these facts are sufficient to
bring the case within the scope of an
“extraordinary circumstances” ex-
ception.t Counsel for Consolidation
adds that he “frankly [does] not see
any way that I could counter that
evidence since it all depends upon
Marvin Utsinger’s state of mind.”
We stated in our original decision,
however, that whether or not extra-
ordinary circumstances exist does
not depend merely on the inspec-
tor’s state of mind: “We assume
extraordinary circumstances will be
rare and that OSM will be able
adequately to demonstrate such
existed if there are challenges to
enforcement actions based on entry
without presentation of creden-

3 Deecision at 1-2.

4+ <[CJounsel for applicant adv1sed ‘If you
are to follow the Board’s rationale to the
letter, I do not think that any further hear-
ings on the matter are necessary # % ¥ Tnder
the Board's rationale I believe there is suffi-
cient evidence on the record to find that Mr.
Utsinger’s entry on November 20 was a lawful
entry.’”” Decision at 2.

5 Decision at 2. This statement was ap-

parently based on a misunderstanding of the
Board’s original decision.
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tials.” ¢ Right-of-entry  without
prior presentation of credentials is
warranted in order to minimize in-
stances in which an operator’s
violation may escape detection.’
Each _casé where such an entry
occurs must be measured against its
own facts to determine whether,
objectively, entry without prior
presentation of credentials was
justified.

The Administrative Law Judge
concluded the facts in this case in-
dicate that there. were extraordi-
nary circumstances which war-
ranted an entry without prior
presentation of credentials. QOur
review hag revealed no reason to dis-
turb that conclusion. The decision
on remand is therefore affirmed.

Wiir A. Irwiv
Clief Administrative Judge

MEervin J. MIRRIN
- Administrative Judge

LITTLE SANDY COAL SALES
2 IBSMA 25

Decided February 19, 1980

Appeal by Little Sandy Coal Sales from
that part of a Sept. 20, 1979, decision

91 IBSMA 273 at 277; 86 1.D. 523 at 525
(1979).

7As we noted in our original declsion :
“[Tlhere is no question that the Department
contemplated legal entry in some circum-
stances where no prior presentation of creden-
tials would be advisable or capable of being
performed. Comment 11 to Part 721 reads, in
part, as fellows : .

“It is not intended that inspections be re-
~stricted to ‘normal business hours’ if the
exigeneies or violations justify inspeetion at
other times: An example would be attempts to

(Continued)

by Administrative Law Judge William
J. Truswell, upholding the validity of
Violation No. 1 of Notice of Violation
79-I1-29-13 (Docket No. NX 9-56-R)
issued by the Office of Surface Mining
Reclamation and Enforcement pur-
suant to the Surface Mining Control
and Reclamation Act of 1977.

Affirmed.

1. Surface Mining Control and Recla-
mation Aet of 1977: Approximate
Original Contour—Surface. Mining
Control and Reclamation Act of 1977: .
-Backfilling and Grading Require-
ments: Generally

Elimination of a highwall is a .specific
requirement of 30 CFR 71514 which
must be satisfied in order to achieve ap-
proximate original contour. If a highwall
has not been elithinated, it necessarily
follows that return to approximate origi-
nal contour has not been accomplished.

APPEARANCES: Edgar B. Everman,
Grayson, Kentucky, for Little Sandy
Coal Sales; John P. Williams, Esqg.,
.Office of the Field Solicitor, Knoxville,
Tennessee, and Marcus P. McGraw,
Esq., Assistant Solicitor for Enforce-
ment, Office of the Solicitor, Washing-
ton, D.C., for the Office of Surface Min-
ing Reclamation and Enforcement.

OPINION BY THE INTERIOR
BOARD OF SURFACE
MINING AND
RECLAMATION APPEALS

Little Sandy Coal Sales (Little
Sandy) has appealed part of a deci-

detect illegal discharges or other night-time
activities which are prohibited by the Act or
regulations. 42 FR 62664 (Dec. 13, 1977).”

1 IBSMA 273 at 276, n.2; 86 L.D. 523 at 525

- (1979), n.2.
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sion of Administrative Law Judge

William J. Truswell, dated Sept.

20, 1979, upholding the validity of
three violations in Notice of Viola-
tion No. 79-1I-29-13 (Notice of
Violation No. 1) and one viola-
tion in Notice of Violation No. 79-
I1-28-12 (Notice of Violation No.
2). Little Sandy indicated in its
brief to the Board that the only vio-
lation appealed was Violation No. 1
of Notice of Violation No. 1. The
violation was described in the no-
tice as a failure to eliminate a high-
wall and to restore a portion of the
disturbed area to its approximate
original contour (AOC) as re-
quired by the backfilling and grad-
ing requirements 30 CFR 715.14.

We have reviewed the record in
this case and agree with the conclu-
sion” below concerning Violation
No. 1. We affirm.

Factual and Procedural
Background

On Apr. 30, 1979, inspectors from
the Office of Surface Mining Rec-
lamation and Enforcement (OSM)
visited a surface mine in Carter
County, Kentucky, and issued No-
tice of Violation No. 1 to Little
Sandy pursuant to sec. 521(a) (3)
of the Surface Mining Control and
‘Reclamation Act of 1977 (Tr. I 12~
18).t At that time there was no min-
ing activity, and no equipment was
on the site (Tr. T 10-11). The notice
listed three violations of the initial
Federal = general  performance
standards.? Violation No. 1 was an

130 U.8.C. §1271(a)(8) (Supp. I 1977).
(*“Tr. I refers to the transeript of the July 2,
1979, temporary relief hearing and *“Tr. II”
to the transeript of the hearing held on August
20, 1979).
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alleged backfilling and grading-vio-
lation which is the subject of this
appeal.

On May 14, 1979, thtle Sandy
filed an apphcatlon for review of
this notice. One week later Ford
Energy Corp., designated ds the op-
erator on the notice of violation,
also filed an application for review
of the same notice. On June 11,
1979, an OSM inspector visited the -
minesite again and terminated all
the violations in Notice of Viola-
tion No. 1. He indicated on the ter-
mination notice (Exh. R-3) that
Vielation No. 1 was terminated be-
cause it had been abated.® This in-
spector and the OSM inspector who
originally issued Notice of Viola-
tion No. 1 returned to the site on
June 22, 1979, and issued Notice of
Violation No. 2 containing one vio-
lation for allegedly failing to elimi-
nate the highwall and failing to
return to AOC the same area en-
compassed by Violation No. 1 of
the previous notice.

On June 25, 1979, Little Sandy
applied for review of the second
notice and also sought temporiry

* relief from its requirements. A

hearing was held on July 2, 1979,
at the conclusion of which OSM
agreed to extend the abatement pe-
riod from July 16 to Sept. 20, 1979,
and not to assess a civil penalty or
history point for the second notice
of violation.

A hearing on the merits of the
violations contained in the two no-

2 30 CFR Part 715.

2 He testified at the July 2, 1979, temporary
relief hearing that at that time he did not have
a copy of the notice with him and that he
understood that the remedial action required
was elimination of the highwall (Tr, T 51).
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tices of violation was held on Aug.
20, 1979, and on Sept. 20, 1979, a
decision was issued sustaining all
~ the violations in the two notices.
Little Sandy filed a timely appeal;
Ford Energy Corp. did not.

Discussion

[1] Little Sandy was cited by
OSM for failing to eliminate the
highwall and failing to restore the
area to AOC. Elimination of a
highwall is a specific requirement
of 30 CFR 715.14 which must be
satisfied in order to achieve AQC.*
If a highwall has not been elimi-
nated, it necessarily follows that
return to AOC has not been accom-
plished. Therefore, the resolution
of this appeal turns on the question
whether the highwall had been
eliminated on Apr. 30, 1979.° A

The OSM inspector who issued
Notice of Violation No. 1-on Apr.
30, 1979, testified that it “visually
was. pretty obvious” that the area
had not been returned to AOC.
The inspector took slope readings

+The relevant part of 30 CFR 715.14 reads
as follows :

“In  order to achieve the approximate
original contour, the permittee shall, except as

provided in this section, transport, backfill, .

compact (where advisable to ensure stability
or to prevent leaching of toxic materials), and
grade all ‘spoil material to eliminate all high-
walls, spoil piles, and depressions. * * * The
postmining graded slopes must approximate
the premining natural slopes in the area as
defined in paragraph (a)” (italics supplied).

5 The parties offered conflicting expert testi-
mony from registered professional engineers
concerning premining and postmining slope
readings (Tr. I 78-84, 113-115 ; Bxh. R—6; Tr.
I1 119-120, 181-133 ; Bxh. A-5). Much of the
disagreement resulted from differing methods
of on-ground measurement (Tr. IT 156-158,
178-181; Exh. A-5). However, because of the
bagis of this opinion, it is not necessary to
sort out these differences in this case.

which confirmed that the observed
slope was steeper than the premin-
ing slope (Tr. I 17-18). OSM and
State officials were in agreement
that the highwall had not been
eliminated in April 1979 (Exh. R-
16; Tr. 11 79-81). An OSM inspec-
tor reported that on June 22, 1979,

. when Notice of Violation No. 2 was

issued, Little Sandy “had pretty
well gotten to eliminating the
highwall,” but that it had not re-
stored the area to AQC (Tr. I 16;
Tr. II 21-23). A State inspector’s
report for the same day indicated -
that the highwall had not been

eliminated and the area had not re-

turned to AOC (Exh. R-17; Tr. II

82-88).° =

The testimony of the OSM in-
spector who issued Notice of Viola-
tion No. 1 and the evidence that
OSM and the State were in agree-
ment concerning the existence of a
backfilling and grading violation
were adequate to establish that
Little Sandy had not eliminated
the highwall and returned the area
to AOC on Apr. 30, 1979. Little
Sandy failed to provide sufficient
evidence to the contrary.

Little Sandy also argues that
OSM should have recognized a 6-
month extension of a State notice
of noncompliance and order for

6 The State.inspector began inspecting Little
Sandy’s operation in July 1978 and had made
about 25 visits to the site at the time-of the
hearing (Tr. II 69-70). During September
1978 the inspector filed two inspection reports
which informed Little Sandy of the necessity
of eliminating the highwall and returning the
area 'to AOC (Ixh, R—11 and R—12). The State
issued a notice of noncompliance and order for
remedial measures on Oect, 5, 1978, requiring
Little Sandy to eliminate the highwall and
achieve AOC (Tr. IT 72; Exh, R-20).
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remedial measures which was
granted on Dec. 11, 1978, by the
Kentucky Department of Natural
Resources and Environmental Pro-
tection. The extension was to allow
Little Sandy to complete reclama-
tion of the site, including returning
the area in question to AOC. While
Little Sandy might view the en-
forcement action taken by OSM
during the period of the State ex-
tension to be unwarranted, there is
no doubt that OSM had the author-
ity to take such action. In Fastover
Mining Co., 2 IBSMA 5, 87 LD.
9 (1980), the Board held that OSM
is authorized to issue a mnotice of
violation even if the state has al-
ready initiated enforcement action
for the same violation.

Qur review of the record reveals
no reason to overturn the Adminis-
trative Law Judge’s conclusion con-
cerning the first backfilling and
grading violation. Therefore, that
part of the decision appealed from
is affirmed.

Won A. Irwin,
Chief Admanistrative Judge.

Mervix J. Mirgix,
Administrotive Judge.

ESTATE OF LEONA HUNTS ALONG
HALE

8 IBIA 8
Decided February 20, 1980

Appeal from order by Administrative
Law Judge Daniel S. Boos approving
will and ordering distribution.

Affirmed.

[87 ID.

1. Indian Probate: Wills: Testamen-
tary Capacity : Witnesses’ Testimony

‘Where the agency clerk to whom dece-
dent dictated her will had known the
decedent and her family since the clerk
was 10 years old, and the clerk’s testi-
mony established that the testatrix knew
the nature and extent of her property, re-
membered and discussed the personal
situations of each of her children, and had

. made a testamentary plan by which she’

wished to distribute her property, the
fact that one of her children benefited
more than any of the others did not tend
to show the decedent lacked testamen-
tary capacity, nor was the testamentary
plan unreasonable.

2. Indian Probate: Wills: Testamen-
tary Capacity: Witnesses’ Testimony
‘Where the witnesses to an Indian will

were nurses at the hospital where dece-
dent spent her last illness and testified

-that they had observed her conduct as a

patient and her behavior with her family
and felt her to be competent and able to
understand what she was doing when she
made a will, the reluctance of decedent’s
attending physician to commit himself to
an opinion concerning the ability of dece-
dernt to understand “legal documents” did
not tend to contradict the nurses’ testi-
mony that decedent was competent to
make ‘a will, nor did it indicate that de-
cedent lacked testamentary capacity.

APPEARANCES: Robert W. Holte,
Esq., for appellants Edward 0. Hale
and Timothy Hale; James P. Fitzsim-
mons, Esq., for appellee Sherman Hale.

OPINION BY ,
ADMINISTRATIVE JUDGE
ARNESS

INTERIOR BOARD OF
- INDIAN APPEALS

- On June 21, i977, Leona Hunts
Along Hale, the beneficial owner of
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interests in trust real property,
died at Minot, North Dakota, at the
age of 65. She was survived by 6
children, whose ages ranged from
47 to 19 at the time of her death.
Her will dated June 17, 1977, was
approved by the Administrative
Law Judge’s order on Apr. 9, 1979.
Appellant Edward Hale, her oldest
son, is bequeathed $1 by the will,
as. is one of his sisters. Appellant
Timothy Hale, together with
another of appellants’ sisters, is
named devisee of a questioned in-
terest in two lots and .a house not
included in the trust property in
probate by the Department. Appel-
lee Sherman L. Hale, the youngest
son, is the principal beneficiary of
the will and the named devisee of
decedent’s interest in 15 trust allot-
ments, as well as any residual prop-
erty not specifically described. A
third daughter of decedent is named
devisee of decedent’s interest in al-
lotment No. 668A which was subject
to sale at the time of the making
of the will. A codiecil to the will also
published on June 17, 1977, which

appears on the “Affidavit to Ac-.

company Indian Will” form pro-
vided by the Department, provides
for conditional bequests to five
named beneficiaries of income from
the possible sale of decedent’s in-
terest in allotment No. 668A.

At a series of probate hearings
on Apr. 18, Sept. 19, and Nov. 30,
1978, appellants sought to show de-
cedent lacked testamentary capac-
ity on the day she made her will. On
appeal they urge the order approv-
ing will should be vacated and the

will held invalid for the same
reason. ,

Although testamentary capacity .
is the sole issue specified on appeal,
appellants rely upon six circum-
stances to support their position.
Thus they contend that (1) the
record does not affirmatively show
decedent asked for help from the
agency in drafting a will, and sug-

"gests the agency assistance was pro-

cured by others acting improperly;
(2) the demonstrated reluctance of
the subscribing witnesses to attend
the probate hearings indicates their
testimony was not worthy of belief
and the testimony of the attending
physician should be relied upon in-
stead to show decedent lacked testa-
mentary capacity; (8) decedent
failed to supply sufficient reasons to
explain her testamentary scheme, a
circumstance that indicates she did
not know the extent of her prop-
erty; (4) the testamentary plan is
irrational and inconsistent with
decedent’s demonstrated affection
for appellants; (5) the appearance
of the signature made on the will
indicates, when compared with
signatures made by decedent 10
years before, the decedent was no
longer competent; and (6) the
testamentary scheme itself is so un--
natural as to shock the conscience
and require distribution according
to the statutory provisions used in
cases of intestate succession. Since
the first five points are primarily -
factual, the last contention is first
addressed. ‘

[1] The limitations. imposed
upon an Indian testatrix to dispose
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of her trust property are defined
by the holding in Z'eoahnippak v.
Hickelr which indicates that a will
executed in conformity to Depart-
mental regulation is valid, abseént
proof of the successful imposition
of the will of another for that of the
testatrix.? The Secretary is with-
out power to rewrite wills otherwise
in conformity to Departmental reg-
ulation, simply because the testa-
mentary schemedoes not conform
to popular or personal notions of
fitness.®

Some of appellants’ first five
points do touch upon whether there
was an attempt to influence -dece-
dent improperly, as well as the
question of her capacity. Accord-
ingly, both issues are considered in
the following review of contentions
1 through 5.

(1) The agency clerk. Since she
was about 10 years of age, the clerk
assigned by the agency to prepare
the will had known decedent. The
clerk and decedent’s daughters had
played together and gone to school

1397 U.S. 598 (1970). Numerous Depart-
mental decisions have considered these same
issues since 1970; for a discussion of those
opinions see. Hstate of Joseph Caddo, T IBIA
286 (1979). ]

2But see the concurring opinion in
Tooahnippah v. Hickel, 397 U.S. 619, where
"Mr. Justice Harlan opined that wills disin-
heriting certain persons should be carefully
considered “[i]f such a will was the result of
overreaching by a beneficiary, or fraud ; if the
will is inconsistent with the decedent’s exist-
ing legal obligation of support, or in some
other way eclearly offends a similar public
policy ; or if the disinheritance can be fairly
said to be the product of inadvertance * * *.”
The testamentary circumstances in this case
are also examined against this stated standard.

3In Akers v. Morton, 499 F.2d 44 (9th Cir.
1974) cert. denied 423 U.S. 831 (1975), the
court, following Tooahnippak, affirmed the
Secretary’s approval of a will disinheriting a

wife even though the circumstances favoring
the wife’s claims were most compelling.
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together. At the hospital on June
17, 1977, decedent and the clerk
were alone together in decedent’s
room while they discussed the con-
tents ‘of decedent’s will. Decedent
dictated the will terms while ex-
plaining parenthetically the rea-
sons for wanting to make the divi-
sion of her trust property which she
described. She declared that she felt
an obligation to help her youngest
child, and stated her belief that he
needed the largest part of her trust
estate. When the will was typed, it
was read to decedent and witnessed
by decedent’s nurse and the head
nurse, After the will was drafted,
but before it was executed however,
decedent decided she also wished to
make a conditional disposition of
sale proceeds from one of the allot-
ments which was pending sale, and
at her direction a codicil providing
for the contingency was made and
executed at the same time the will

~was signed. The clerk and both

nurses witnessing the will agree
that decedent was alert and knew
what she was doing when she signed
the will. Although decedent’s hands
were badly swollen from the pro-
gression of her disease so that she
had difficulty holding the pen when
she signed, the head nurse noted
that June 17 was “one of Leona’s
better days.”

The circumstances . described in-
dicate the decedent had asked for
someone to help her draw a will.
Whether she had personally con-
veyed the request to the agency is,
under the circumstances, extremely
unlikely, since she was confined to
her hospital bed. The record shows
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that she had her plan of disposition
ready, discussed her property and
her family situation in detail, dic-
tated the terms of the will herself
and showed generally that she was
ready to make her will and wanted
~to do so. Nothing in the circum-
- stances surrounding her contacts

with the agency clerk suggests there

was any improper influence used to
procure the preparation of dece-
dent’s will. : .

[2] (2) The subscribing wit-
nesses. The record shows that the
two nurses from Minot were re-
luctant to come to New Town for
the probate hearings. They did,
‘however, attend the November
1978 session, which was concerned
exclusively with their - testimony.
Although the parties were repre-
sented by counsel,  significantly
neither lawyer inquired about the
reasons for the witnesses’ reluctance
to appear at the earlier hearing. The
consistent, uncontradicted, and un-
impeached testimony of both nurses
is in accord that decedent was com-
petent when she signed the will.
Both  witnesses give reasons for
thinking that decedent knew what
she did when she signed. They
describe in detail her conduct as a
patient and her behavior when her
family visited her. The testimony of
the head nurse also shows she had
known decedent previously and
based her opinion that decedent was
able to comprehend her acts not
only upon their most recent con-
tacts, but also upon prior acquaint-
ance. In contrast, the testimony of
the attending physician was vague
concerning the ability. of decedent

to function during her last illness.

- He testified in detail concerning the

symptoms of diabetes and the effect
the disease had upon decedent’s
body. He was unwilling to express
an opinion about the effect the sick-
ness may have had upon her mind,
and he said so. His testimony tends
to ‘support the nurses’ testimony
with details concerning decedent’s
specific ailments. Nothing in the
circumstances of the testimony of
the subscribing witnesses reflects
doubt upeon the capacity of decedent
as a testatrix. ‘
8. T'he reasoning of the testamen-
tary plan. Although the will does
not contain a written explanation
after each devise or bequest, the tes-
timony of the agency clerk supplied
exactly that. There is much more ex-
planation given here than is usually
the case. (Indeed, in the ordinary
case, no such explanation is neces-
sary.) However, perhaps since dece- .
dent and the clerk were acquainted,
the drafting process included both
discussion and explanation of the
course of events in decedent’s '
family (all of whom were known to
both women ), and a reason for each
devise or bequest in relation to the
personal situation of each child was
supplied. Were there some showing
in this case of an attempt to influ-
ence decedent, her statement of rea-
sons for the dispositions made by

‘her will would rebut it. Also, had
there been a deterioration in de-

cedent’s mental condition, the de-
tailed discussion and analysis des-
cribed by the clerk. should have
revealed that as well. The complete
openness of the testatrix with the
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agency clerk throughout the entire
transaction dispels any dolibts that
might be raised by the will’s plan of
distributiod. Under the ciréum-
stances described, the plan appears
to be neither neglectful nor un-
natural.

(4) The logic of the testamentary
plan. Despite the fact one son re-
ceived more property from the will

than both appellants combined and.

the record indicates all children
were well regarded by their mother,
it does not necessarily follow that

the unequal distribution can only be

explained by lack of testimentary
capacity. Such a conclusion, in the
absence of facts to support it, merely
indicates a tendency to equate af-
fection to a system of monetary re-
ward. Preference may be given by
a will for one child over another for
reasons other than ‘the personal
preference of the testatrix. In this
case the decedent stated such rea-
sons when she dictated her will ; she
stated that a sense of obligation to
- her youngest child, together with a
sense the others did not need as-
sistance, dictated the disposition
‘chosen. It is conceivable, but imma-
terial, that her personal inclina-
tions had she followed them instead
-of a sense of maternal duty, might
have dictated other choices. Indeed,
as the plan is explained by the testi-
mony of the agency clerk, when the
difference in the ages and situation
of decedent’s children is considered,
the testamentary scheme . is consis-
tent with natural family affections.
Since there is no showing anywhere
in the record that decedent ex-
perienced mental failure as a result

U.S. GOVERNMENT PRINTING OFFICE :
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of her sickness, no such failure can
be presumed from the testamentary
plan on the basis that thé plan was
inconsistent with decedent’s desires.

(5) The signature. Comparison
of the two handwriting- samples
offered does show a marked change.
The difference is entirely consistent

“with the testimony of the attending

physician and the two subscribing;
witnesses, and is fully explained by
the swollen condition of decedent’s
hands. The condition of decedent’s
hands is completely uninstructive -
on the issue of testamentary capac-
ity sought to be raised on appeal,
since considering the record as a
whole, there is no showing of mental
deterioration corresponding to the
progression of the disease which
ended decedent’s life.

The Administrative Law Judge
correctly found decedent to be com-
petent to make a will. The will was
properly admitted to probate pur-
suant to Departmental regulation.*

Pursuant to the authority dele-
gated to the Board of Indian Ap-
peals by the Secretary of the
Interior, 43 CFR 4.1, the order
determining heirs issued Apr. 9,
1979, is affirmed.

This' decision is final for the
Department.

FRANKIIN ARNESS
Administrative Judge

I coNcUR:

Wu. Pamre Horton
Ohief Administrative Judge

143 CFR 4.233, implementing -the Aect of
Jume 25, 1910, 36 Stat. 856, as amended (25
U.S.C. §373 (1976)).

1980 O - 315-706
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REDUCTION OF PRODUCTION ROY-
ALTIES BELOW STATUTORY
MINIMUM RATES*

M-36920
December 11, 1979

Mineral Leasing Act: Royalties

See. 39 of the Mineral Leasing Act au-
thorizes the Secretary to reduce the roy-
alty on coal, oil and gas, oil shale,
phosphate, sodium, potassium, and sul-
phur leases in the interest of conserva-
tion whenever in his judgment it is
necessary to do so in order to promote
development, or whenever in his judg-
ment the leases cannot be successfully
operated under the terms provided
therein.,

Mineral Leasing Act: Royalties

Sec. 89 of the Mineral Leasing Act
authorizes the Secretary to reduce pro-
duction royalties on coal, oil and gas,
phosphate, sodium, potassium, and sul-
phur leases below the statutory minimum
rates established for those minerals.

Mineral Leasing Act: Royalties—Coal
Leases and Permits: Royalties

The Federal Coal Leasing Amendments
Act of 1975 left in effect the Secretary’s
authority under sec. 3% of the Mineral
Leasing Act to reduce production royal-
ties on coal leases below the statutory
minimum rate.

Mineral Leasing Act: Generally—Min-
eral Leasing Aect: Royalties

The initial terms of any new competitive
mineral lease must conform to the statu-
tory minimum production royalty rate
then appliecable to that type of mineral
lease. Competitive and noncompetitive
mineral leases for coal, phosphate, po-
tassium, sodium, and oil shale are subject

*Not in chronological order.

to periodic readjustment of their terms
and conditions. Such readjustments must
conform to the statutory minimum pro-
duction royalty rates then applicable.

Mineral Leasing Act: Generally—Min-
eral Leasing Act: Royalties

The lease readjustment process and the
sec. 39 royalty reduction process may not
be merged into a single process where
this would result in a readjusted produc-
tion royalty rate below the applicable
statutory minimum. The sec. 39 determi-
nation must be made independently.

Mineral Leasing Act: Generally—~Coal
Leases and Permits: Leases—~Coal
Leases and Permits: Royalties—So-
dium Leases and Permits: Preference
Right Leases—Sodium Leases and Per-
mits: Royalties—Potassium Leases
and  Permits: Leases—Potassium
Leases and Permits: Royalties—Phos-
phate Leases and Permits: Leases—
Phosphate  Leases and  Permits:
Royalties

In determining whether a permittee is
entitled to a preference right lease the
Secretary must consider all legal and ec-
onomie conditions affecting the proposed
operation of the lease as of the time of
the determination, including the appli-
cable statutory minimum production roy-
alty rate. A preference right lease must
provide for a production royalty rate in
conformity with the statutory minimum
rate applicable at the time of issuance.

To: SECRETARY.

Fron: SOLICITOR.

Sussecr: RepuctioNn orF ProbUC-
TIoN ROYALTIES BELOW STATU-
TorRY MiNIMUM RATES.

The minimum production Ijoy—
alty provisions in sec. 6 of the Fed-

87 1.D. No. 8
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eral Coal ILeasing Amendments
Act of 1975, 30 U.S.C. §207(a)
(1976), as amended, have focused
" attention on the Secretary’s au-
thority to grant relief from royalty
rates in existing and future leases.
One of the issues raised is whether
or not royalties may be reduced be-
low the prescribed statutory mini-
mum rates. This issue is not limited
to coal leases, but arises also with
respect to oil and gas and other
mineral leases which have mini-
mum production royalty rates pre-
scribed by the Mineral Leasing Act
of 1920, as amended (the Act).?

I have concluded that sec. 39 of
the Act, as amended, 30 U.8.C. § 209
(1976), permits reduction of pro-
duction royalty rates below the stat-
utory minimums fixed in other sec-
tions of the Act. I have further con-
cluded that any such reduction
below the statutory minimum rate
may only occur subsequent to the
fixing of not less than the minimum
rate in the initial terms of the lease
itself., On those mineral leases sub-
ject to periodic “readjustment,”
royalties may not be reduced below
the prescribed minimums during

1 The minerals subject to the Act are listed
in sec. 1 -of the. Act, as amended, 30 U.8.C.
§ 181 (1976). "They are coal, phosphate, so-
dium, potassium, oil and gas, oil shale, native
asphalt, solid and semisolid bitumen, and
bituminous rock. Sulphur in Louisiana and
New Mexico is also subject to leasing although
it does not appear in sec. 1, but was added
by the Act of Apr. 17, 1926, 44 Stat. 301, 30
U.8.C. §§ 271-276 (1976). The royalty reduc-
tion provisions of sec. 89 of the Aect, 30 U.S.C.
§ 209 (1976), cover only coal, phosphate, so-
dium, potassium, oil and gas, oil shale, and
sulphur. It is with this group of minerals that
this opinion is concerned.
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the readjustment process, but may
be reduced thereafter pursuant to
sec. 39.

1. Stasutory Minimums Production
Royalty RBates

A. Coal Leases

The current minimum production
royalty rate? for coal leases is set
out in section 7(a) of the Act, as
amended, 30 TU.S.C. §207(a)
(1976)

A coal lease * * * shall require pay-
ment of a royalty in such amount as the
Secretary shall determine of not less
than 1214 per centum of the value of coal
as defined by regulation, except the Sec-
retary may determine a lesser amount in
the case of coal recovered by under-
ground mining operations. * * * Such
#® % % poyalties * * * will be subject to
readjustment at the end of * * * twenty
years and at the end of each ten-year
period thereafter if the lease is extended.

This rate was established by
sec. 6 of the Federal Coal Leas-
ing Amendments Act of 1975
(FCLAA). The FCLAA. amended
sec. 7 of the 1920 Act? which had
fixed the previous minimum pro-
duction royalty for coal leases atb
$.05 per ton.

2This opinion discusses minimum produc-
tion royalty rates under the Act. This term
should not be confused with so-called “mini-
mum royalties” which are a production incen-
tive assessed against certain nonproducing
leases under various sections of the Act, e.g.,
sec. 10, 30 U.8.C. § 212 (1976) (phosphate) ;
see. 17, 80 U.S.C. §226(d) (1976) (oil and
gag). The distinction is recognized in sec. 39
of the Act, 30 U.8.C. §209 (1976), which
authorizes the Secretary to “waive, suspend
or reduce” the minimum royalty, but only to
“reduce” the production royalty, on a mineral
lease.

32 Act of Feb. 25, 1920, ¢.85, 41 Stat. 439.
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B. 0 and Gas Leases

The minimum production roy-
alty rate for competitive oil and
gas leases is fixed by sec. 17(b) of
the Act, as amended, 30 U.S.C.
§226(b) (1976), at not less than
1214 percent of the amount or value
of production. This figure has not
changed since 1920.

The royalty rate for noncompeti-
tive oil and gas leases.is fixed by
sec. 17(c) of the Act, as amended, 30

US.C. §226(c) (1976), at a flat

. 12%% percent. This provision was
first enacted as sec. 8 of the Act of
Aug. 8, 1946, 60 Stat. 951. This rate
serves as both a maximum and a
minimum- for production royalties
on oil and gas leases issued for lands
not within the known geologic
structure of a producing oil or gas
field. :
In both cases, the 1214 percent
rate has produced little controversy
over the years. The typical royalty
rate included in competitive leases
has averaged well above that figure.

C. Other Mineral Leases

Many of the leasable minerals
have no minimum production roy-
alty rate provided for by statute.
This is true of several of the min-
erals subject to the Act, including
oil shale, asphalt, and competitively
leased sulphur.*

*43 CFR 3503.3-2(a) (1) (1) does, however,
set ‘a minimum rate of 5 percent for com-
petitive sulphur leases by regulation. And 43
CFR 38562.3-6(a) sets a minimum rate of
$0.25/ton for certain Oklahoma asphalt leases.

Most of the minerals subject to
the Act are, however, subject to
statutory minimum rates. Phos-
phates are subject to a minimum
production royalty rate of 5 percent
of the gross value of the lease out-
put.® Sodium leases are subject to a
2 percent minimum rate,® as are po-
tassium leases.” Preference right
(noncompetitive) leases of sulphur
lands are subject to a 5 percent flat
rate on the gross value of the lease
output.®

These rates, in the case of phos-
phates and sodium, were established
in 1920 by the original Mineral
Leasing Act,® and in the case of sul-
phur and potassium, by statutes
passed in 1926 and 1927 respec-
tively.1?

I1. Royalty Reduction Provisions
A. Ourrent Law

In 1946 the previous royalty re-
lief and reduction provisions were
consolidated and supplemented by
the revision of sec. 39 of the Act, as
amended, 30 U.S.C. §209 (1976).

-This section lays out the circum-

stances and ecriteria under which
the Secretary may proceed to grant
relief to'a mineral lessee. The sec-
tion reads in pertinent part:

The- Secretary of the Interior, for the
purpose of encouraging the greatest ulti-

530 U.S.C. § 212 (1976).

9380 U.S.C. § 262 (1976).

7380 U.8.C. §§ 282, 283 (1976).

830 U.8.C. § 272 (19786).

® Act of Feb. 25, 1920, c. 85, §§ 11,24, 41
Stat. 440, 447. '

0 Act of Apr. 17, 1926, c¢. 158, § 2, 44 Stat.
801; Act of Feb. 7, 1927, ¢. 66, §§2, 8, 44
Stat. 1057.
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mate recovery of coal, oil, gas, oil shale,
phosphate, sodium, potassium and sulfur,
and in the interest of conservation of
natural resources, is authorized to waive,
suspend,. or reduce the rental, or mini-
mum royalty, or reduce the royalty on an
entire leasehold, or on any tract or por-
tion thereof segregated for royalty pur-
poses, whenever in his judgment it is
necessary to do so in order to promote
development, or whenever in his judg-
ment the leases cannot be successfully
operated under the terms provided
therein, '

Of particular interest is the
breadth of the Secretary’s authority
upon his finding of necessity. The
provision for waiving, suspending
or reducing the rental or minimum
royalty * indicates that Congress
intended sec. 39 to override even ex-
plicit dollar figures in the Act. The
intended relief with respect to his
authority to reduce production roy-
alties can hardly be any less broad
in view of the.explicit purpose of
this section to encourage produc-
tion.

B. Prior Law

(1) Former 30 U.8.0. § 226 (1940)

The first royalty relief provision
was enacted as part of sec. 17 of the
Mineral Leasing Act of 1920.:2
That section, after providing for a
minimum production royalty rate
of 12% percent for competitive oil
and gas leases, went on to provide:
‘Whenever the average daily production of
any oil well shall not exceed ten barrels

per day, the Secretary of the Interior is
authorized to reduce the royalty on fu-

u.See note 2, supra.
13 Act of Feb. 25, 1920, c. 85, § 17, 41 Stat.
443, codified at former 30 U.8.C. § 226 (1940).
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ture production when in his judgment
the wells can not be successfully operated
upon the royalty fixed in the lease.

This provision marks the first ap-
pearance of the requirement that
in order to grant relief the Secre-
tary must find that the wells can-
not be otherwise successfully op-
erated. It was, however, a very
limited relief provision, applying
only to small operations on oil
leases. No such limitation appeared
in a 1935 amendment to sec. 17
which added the following relief
provision for gas leases:

[IIn the case of leases valuable only for
the production of gas the Secretary of
the Interior upon showing by the lessee
that the lease cannot be successfully op-
erated upon such rental or upon the roy-
alty provided in the lease, may waive,
suspend, or reduce such rental or re-
duce such royalty.[**]

The requirement that the lease be
a small production operation was
not extended to gas wells. The Sec-
retary was empowered to grant re-
lief to any gas lessee upon the les-
see’s showing that he could not
otherwise operate successfully.
These two relief provisions of sec.
17 were replaced in 1946 with the
revision and consolidation of all re-
lief provisions in sec. 39, 30 U.S.C.
§ 209 (1976).

(2) Former30 U.S.C. § 209

The first relief provision of gen-
eral applicability to appear was sec.
39 of the Mineral Leasing Act, en-
acted in 1933.* As enacted, sec.

13 Act of Aug. 21, 1935, ¢. 599, § 1, 49 Stat.

876677,
14 Act of Feb. 9, 19‘33, c. 45, 47 Stat. 798,
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39 merely provided for the sus-
pension of acreage rental payments
when the Secretary, “in the interest
of conservation,” directed or al-
lowed suspension of coal, oil, or gas
lease operations. This provision for
relief “in the interest of conserva-
tion” has remained as one of the
eriteria for royalty reductions in all
subsequent revisions of sec. 89.
In 1946 Congress amended sec.
39 to essentially its present form,
combining and consolidating the re-
lief provisions from sec. 17 and
sec. 39, and expanding the Secre-
tary’s authority.’> This revision
eliminated differing standards for
oil wells producing more or less
than ten barrels per day, and sepa-
rate criteria for reducing and sus-
pending rental payments royalties
on leases valuable only for the pro-
duction of gas. For the first time
there were also provisions for roy-
alty reductions on coal leases. Spe-
cific criteria were established for
the granting of all royalty reduc-
tion relief. The criteria of “in the

interest of conservation” and
“whenever * * * the leases cannot
be  successfully operated” were

adopted from the earlier secs. 17 and
39 and made applicable to coal
leases, and to all oil and gas leases.
To these was added, as an alterna-
tive to finding that the lease “can-
not be successfully operated,” a

35 Although Congress initially " approached
the revision of sec. 89 as a consolidation of
existing relief provisions, it actually went on
to inerease the scope of the Secretary’s relief
powers. See United Mfg. Co., 65 1D, 106, 118
n.4 (1958).

criterion permitting the Secretary
to grant relief, “whenever * * * nec-
essary ¥ * * in order to promote
development” consistent with the
interests of conservation and en-
couraging the greatest ultimate re-
covery. This alternative gave the
Secretary greater discretion in
granting relief, although still re-
quiring him to find that such relief
would be “in the interest of conser-
vation,”

A 1948 amendment added oil
shale, phosphate, sodium, potassium
and sulphur leases to the coal and
oil and gas leases covered in 1946.%
The only subsequent amendment to
this section simply stated that the
Secretary’s authority to waive, sus-
pend or reduce royalties did not ex-
tend to advance royalties.*”

111, Royalty Reduction Below Stat-
wtory Minimums

A. Statutory Language

The issue with respect to these
statutes is whether Congress in-
tended the royalty reduction au-
thority in sec. 39 to be limited by the
provisions establishing minimum
production royalty rates. The lan- -
guage of sec. 39 itself does not in-
dicate any such limitation. “The
Secretary * * * is authorized to
waive, suspend, or reduce the rental,
or minimum royalty, or reduce the
royalty on an entire leasehold, or on

18 Act of June 3, 1948, c. 379, § 7, 62 Stat.
291,

17 Act of Aug. 4, 1976, P.L. 94-377, § 14, 90
Stat. 1091, )
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any tract or portion thereof segre-
gated for royalty purposes.” This
language authorizes the reduc-
tion of rentals as well as royalties
on mineral leases. Since the rentals
for phosphate leases and sodium
leases were fixed at a flat rate by
statute ** before the enactment of
sec. 39, it is clear that sec. 39 must
-authorize rental reductions on those
leases below the statutory rates.
This conelusion about rental redue-
tions under sec. 39 strongly implies
that production royalties may simi-
larly be reduced below the pre-
scribed statutory minimum rates.

An examination of the history of
sec. 39 supports this view. For
example, the 1946 royalty reduction
provisions of sec. 39 made no dis-
tinction between competitive and
noncompetitive oil and gas leases.
In fact, the section stated: “The
provisions of this section shall ap-
ply to all oil and gas leases issued
under this chapter.” (Sec. 10 of Act
of Aug. 8, 1946, 30 U.S.C. §209
(1976) ; italics added.)

Yet the same 1946 amendments to
the Act which revised and estab-
lished sec. 39 also established the
fixed 1214 percent royalty rate for
noncompetitive oil and gas leases.
This can only mean that Congress
specifically contemplated the re-
duction of royalties on noncompeti-
tive leases below the statutory 1214

percent. That such relief was also -

8 Act of Feb. 25, 1920, ¢. 85, § 24, 41 Stat.
447, 30 U.8.C. § 262 (1976); Act of Feb. 7,
1927, c. 66, § 3, 44 Stat. 1057, 30 U.8.C. § 283
(1976),

[87 1.D.

authorized with respect to competi-
tive leases can scarcely be doubted.

B. Recent OGngfessionaZ Interpre-
tations

In. enacting the Federal Coal
Leasing Amendments Act of 1975,
Congress echoed this view of sec. 89
with respect to coal royalties. Sena-
tor Lee Metcalf, floor manager of
S. 391, in discussing the proposed
1214 percent minimum coal royalty
rate stated :

Furthermore, section 39 of the Mineral
Leasing Act, as amended, would con-
tinue to allow the Secretary to reduce
the minimum royalty below 12.5 percent
on a tract “for the purpose of encourag-
ing the greatest ultimate recovery of
coal.” Thus an operator could pay a
lesser royalty on that portion of the coal
lease which might normally be uneco-
nomical to mine given a 12.5-percent
royalty, in the interests of conservation
of the resource.

In other words, the flexibility built
into the minimum royalty provisions in
S. 891 allow [sic] the Secretary to en-
courage maximum recovery of coal while
also generating a fair return to the
publie.[**]

Similar language appeared in the

June 24, 1976, letter from Senator

Metcalf and Congresswoman Mink,
the floor manager of the bill in the
House, to President Ford urging
him to sign the bill into law.?® In
vetoing the bill President Ford,
who objected to the “high royalty
rate” established by the bill, did not
address the applicability of sec. 39
as a relief measure. In the debate

19 122 Cong. Rec. 19376 (June 21, 1976).
20122 Cong. Rec. 21357 (June 29, 1976).
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over whether to override the veto
Congresswoman Mink pointed out:

The veto mesgage * * * fails to men-
tion that under section 39 of the Mineral

Leasing Act, a section unchanged by -

S. 391, the Secretary will be authorized
to “waive, suspend, or reduce” the mini-
mum royalty for production from both
surface and underground mines.[*]

And Congressman Roncalio, a
member of the Committee that re-
ported the bill, tock pains to empha-
size that:

If .12.5 percent is too high for mar-
ginal or deep coal * * * the Secretary
of the Interior can reduce that 12.5 per-

cent to 7 percent, 5 percent, or 3 per-
cent.. He has always had the right to do

that. Nothing in this bill takes that

highly discretionary right away from the
Secretary. He ean cut the royalty down
to whatever he wishes.[*]

Thus, it was the position of the
two floor managers of the FCLAA,
and of a committee member from a
leading federal coal state, that sec.
39 of the Mineral Leasing Act an-
thorized and would continue to au-
thorize royalty reductions below
statutory minimum rates at the dis-
cretion of the Secretary.?

C. Departmental Interpretations

Sinece the enactment of the
amended sec. 39 in 1946, the Depart-

21122 Cong. Rec. 25456 (Aug. 4, 1976).

22122 Cong. Rec. 25459 (Aug. 4, 1976).

28 Congressman Ruppe, who took the oppos-
ing view, apparently based his opinion entirely
on an interpretation he had received infor-
mally from individuals at the Department of
the Interior.” 122 Cong. Rec. 25461 (Aug. 4,
1976). This interpretation differed from the
Department’s position on this issue both
before and since that time. See Part IIL.C,,
infra.

ment has maintained that the Secre-
tary has the authority to reduce
royalties below the statutory mini-
mums. Applications for such reduc-
tions have been received and a num-
ber of them have been granted. A
comprehensive compilation * cover-
ing the period from July 1, 1957
through June 30, 1977, indicates
that during that period 21 applica-
tions for royalty reductions on oil
and gas leases were granted. Three
of these reductions were to a flat
rate below the 1214 percent statu-

“tory minimum. Two of these were

granted in 1957 and the third in
1976. One is still in effect. The other
18 0il and gas royalty reductions
were to a 1 percent per barrel per
day per well rate, generally result-
ing in an effective royalty rate well
under 1214 percent. Most of these
were granted prior to 1965 and are
still in effect.

During that same twenty-year pe-
riod, royalty reductions were grant-
ed on other mineral leases as well.
Some of these provided for rates
below the minimums while others
did not. The one sodium lease and
41 potash lease royalty reductions
granted during that period did not
reduce production royalties below

- the 2 percent statutory minimum

for those minerals. However, all
three phosphate lease royalty re-

2 Tetter from Secretary Andrus to Con-
gressman Runnels, Subcommittee on Mines
and Mining (¥'eb. 27, 1978).
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ductions granted during that time,
two of which are still in effect, pro-
vided for an effective royalty rate
below the 5 percent statutory mini-
mum for phosphate leases.?® Such
reductions pursuant to sec. 39 were
known even before the period cov-
ered by the 1978 compilation. In a
May 381, 1974, memorandum to the
Director, Office of Mineral Policy
Development, the Assistant Solici-
tor for Minerals noted : “This is the
interpretation of section 39 which
has been followed by the Geological
Survey and the rest of the Depart-
ment through the years. This prac-
tice was known in 1953.” 26

The only deviation from this view
appears to have occurred between
1976 2" and 1979 and seems'to have
been proposed as a matter of policy.
After the enactment of the Federal
Coal Leasing Amendments Act of
1975, a revision of the coal leasing
regulations was undertaken, While
43 CFR 3503.3-2(d) (1978), which
had applied to coal as well as to
other leasable minerals except oil
and gas, had tracked the language

25 The compilation did not cover applica-
tions for reductions in coal royalties under
sec. 39 during this period. Very few applica-
tions for reductions in coal royalty rates have
been received in the past, owing to the low
minimum rates in effect prior to passage of
the FCLAA. in 1976,

28 Memorandum from Assistant Solicitor—
Minerals to Director, Office of Mineral Policy
Development (OMPD). “Reduction of Royal-
ties on OCS Oil and Gas Leases” (May 81,
1974). This interpretation of sec. 89 was also
discussed in a memorandum from the Assist-
ant Solicitor—Minerals to OMPD dated
May 20, 1974, “Reduction of Royalties on OCS
Qil and Gas Leases and the Environmental
Impact of Profit Sharing Provisions.”

27 See note 23, supra.

[8T 1.D.

of 80 U.S.C. §209 (1976) by au-
thorizing the Secretary to “reduce
the royalty,” the proposed coal reg-
ulation added the following reser-
vation : “except that in no case shall
a royalty be reduced below 1214
percent for surface mined coal, or
5 percent for underground coal.” 28
This language was drafted, in
part, through a misunderstanding
of the effect of the FCLAA increase
in minimum production royalty
rates on the Secretary’s sec. 39 au-
thority. Although the Department
realized during the drafting process
that sec. 39 remained applicable and
would continue to support a discre-
tionary reduction below the new
minimum rates, the limiting lan-
guage was allowed to stand in the
proposed regulations as a policy de-
cision not to exercise the Secretary’s
discretion to achieve reductions be-
low those minimum rates. The pre-
amble to the proposed regulations
made this clear.? After receiving
comments on the proposed regula-
tions, the Department decided to
return to its former approach to sec.
39, permitting royalty reductions
below the statutory minimum rates.
The final regulations were revised
accordingly. The preamble to the fi-
nal regulations stated :
The final rulemaking reinstates the au-
thority of the Secretary to reduce the
royalty below the statutory minimum -

that must be fixed in each lease, in the
exercise of his authority under section 39

28 Proposed 43 CFR 3473.3-2(d) (1), 44 FR
16844 (Mar. 19, 1979).
#» 44 FR 16808 (Mar. 19, 1979).
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of the Mineral Leasing Act (30 U.8.C.
209).[%7

The limiting language in the
proposed regulation was deleted
from 43 CFR 8473.3-2(d) (1) as it
was finally adopted. The Depart-
ment reaffirmed its longstanding in-
terpretation that sec. 39 authorized
reductions below the minimum coal
royalty rates when necessary. 43
CFR 3503.3-2(d) (1) continues to
provide for such royalty reductions
for the other leasing act minerals,
except oil and gas which are covered
by similar language in 43 CFR
3103.3-1. '

IV. Timing of Reduction of
Royalty Rate Below Statutory
Minimuwm,

Having concluded that 30 U.S.C.
§209 (1976) permits the reduction
of production royalties below the
statutory minimum rates, we turn
to the question of when such a re-
ducticn may be granted. The ques-
tion arises in three different leasing
situations: new competitive leases;
the readjustment of existing leases;
and the issuance of preference right
leases.

A. New Leases

The terms of any new competitive
lease must recognize the statutory
minimum rates. The rate estab-
lished in the initial lease can be no
lower than the established mini-
mum. This follows dfrom the

044 FR 42606 (July 19, 1979).

mandatory language used by Con-
gress In edach of the royalty statutes:

A coa] lease * * * shall require pay-
ment of a royalty * * * of not less than
1215 per centum, [*]

a - x L 2

[O}il or gas * * * ghall be leased
* % % [at] such royalty as may be fixed
in the lease, which shall be not less than
1214 per centum. [*]

£ X % * *

* # % All [phosphate] leases shall be
conditioned = upon * * * payment * * *
of such royalties as may be specified in
the lease, * * * at not less than 5 per
centum. [**]

Such initial adherence to the
statutory minimums is the only way
in which such minimums can be ef-
fectively applied. The reason the
initial lease must prescribe a
royalty rate at or above the statu-
tory minimum is in order to make
that minimum an effective con-
straint on the leasing powers of the
Secretary as Congress intended.
The Secretary can alienate interests
in land belonging to the United
States only in conformity with the
conditions prescribed by Congress.
Union O Co: of Californiav. Mor-
ton, 512 F.2d 743, 748 (9th Cir.
1975). Those conditions include the
statutory minimum  production
royalty rates. The Congressional
purpose was twofold: first, to in-
sure that the public received a fair
return on any initial lease; and sec-

230 U.8.C. § 207(a) (1976).

3330 U.8.C. § 226(b) (1976).

3330 U.8.C. §212 (1976). Similar manda-
tory language is used with respect to the other
Leasing Act Minerals.
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ond, to insure that mineral leases
which could not be operated eco-
nomically from the outset under
minimum conditions would not be
issued. This point was made during
the debate in Congress at the time
the statutory minimum production
royalty rate was raised.-122 Cong.
Ree. H-158 (daily ed., January 21,
1976). The effect, then, is to encour-
age the leasing and development of
productive mineral lands, while dis-
couraging the uneconomic develop-
ment of more marginal lands. An

initial reduction as an incentive to

production is not authorized. #on-
tana Power Co., 72 1D. 518, 519
(1965).

In order to carry out these Con-
gressional policies reflected in the
minimum production royalty stat-
utes, each lease must conform to the
statutory requirements at the out-
set. Only when difficulties in the
conservation and recovery of the
leased mineral later occur may a re-
duction below the minimum rate be
justified. This procedure is required
by the relief provision itself, and is
made particularly clear in light of
the original relief provision in the
1920 Mineral Leasing - Act. That
‘provision, then sec. 17, authorized
the Secretary, when necessary, to
“reduce * * * the royalty fiwed in
the lease.” (Italic added). This ap-
proach, although not this language,
is continued under the current Act,
which provides for the reduction of
royalty “on * * * [the] leasehold.”
Sec. 39 relief is available only after
a lease has already been issued in
compliance with the statutory roy-
alty requirements.

The policy reason for insisting
upon this distinction between the
initial royalty terms of a lease
and their subsequent reduction was
discussed by the Interior Board of
Land Appeals in Herr-MeGee
Corp., 12 IBLA 348 (1973). In that
appeal, a coal mining company seek-
ing a preference right lease peti-
tioned the Department for a re-
duced royalty rate at issuance of the
lease based on difficult mining con-
ditions encountered during the de-
velopment stage. The Department
sought to impose its standard roy-
alty rate for the region, $.20/ton. In
rejecting the company’s petition the
Board pointed out : “[ A]ny royalty
rate now established commits the

- (Government resources for the next

20-year period.” 3¢

The Board held that only after
issuance of the lease, commencement
of production, and a showing of ac-
tual necessity under sec. 39 criteria,
would a reduction be available. This
policy approach protects the in-
terests of the public in receiving a
fair return over the life of the lease.
In contrast, if a reduction were in-
corporated in the initial terms of
the lease, the Government would be
unable later to raise the royalty
rates if the circumstances on which
the reduction was based were to
cease. The holding in Herr-McGee
recognized the role of sec. 39 as es-
sentially a- relief provision, to be
applied to modify the fixed lease
terms when, and only so long, as

% 12 IBLA at 351 (1973).
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necessary.*® Consequently a reduced
royalty rate below the statutory
minimum will not be granted as an
incentive to operations on a new
Jease but must be applied for after
the lease terms have been fixed.
Duncan Miller, A-30711 (Nov. 16,
1966). Based on the statutory lan-
guage and the purposes of the roy-
alty and rvelief provisions, I con-
clude that a reduction in production
royalty rates: below the statutory
minimum. may not occur at the
issuance of a lease.

B. Lease Readjustment

Most competitive and noncompet-
itive mineral leases, other than oil
and gas, are issued for a primary
term of years after which their pro-
visions may be readjusted periodi-
cally.? The question of the timing
of royalty reductions here arises in
connection with the Secretary’s
power to “readjust” the provisions
of leases upon the expiration of each
lease readjustment period.

3 It should be noted that in Kerr-McGee,
the Department had proposed royalty rates
well above the statutory minimum of $.05/
ton, and the company was seeking a reduction
not below the minimum rate. If a reduction
in the initial lease terms was not appropriate
under these circumstances, a fortiors it would
not be appropriate where the lessee sought an
initial royalty rate below the statutory mini-
mum rate,

38 Coal leases issued under sec. 7 of the Act,
80 U.8.C. §207 (1970), prior to the FCLAA
were not issued for a “primary period,” but
for an indeterminate period subject to diligent
development and continued operation require-
ments. These leases were issued  subject to
readjustment at 20-year intervals. The read-
justment of these leases is intended to be in-
cluded in this discussion even though there is
no actual renewal of the lease itself associated
with the readjustment. ’

With respect to coal leases, 30
U.S.C. §207(a) (1976) read in per-
tinent part: “{ R]oyalties and other
terms and conditions of the lease
will be subject to readjustment at

. the end of its primary term of

twenty years and at the end of each

" ten-year period thereafter if the

lease is extended.” _

A similar- “readjustment”. is au-
thorized for leases of phosphate,
sodium, potassium and oil shale.®”
At the time of readjustment, the
Secretary may reduce or raise roy-
alty rates as he determines is appro-
priate. Reduction of royalty rates
at this time, however, cannot be to
a rate below the prescribed statu-
tory minimum. The reason for this
is that discussed in Kerr-M cGee, the
protection of the Government’s roy-
alty interest through the period of
the lease. Since the readjusted terms
of the lease govern for the length
of the ensuing extension period un-

-til the next readjustment date, they

must be set in accordance with. the
statute. Moreover, the Secretary
must apply the law that is currently
in effect in setting the readjusted
terms of any lease; he has no au-
thority to readjust a lease contrary
to Congress direction regarding
lease terms.

37 30 U.8.C. §§ 212, 262, 283 and 241 (1976),
respectively. While the word “‘readjustment”
is not specifically used in connection with so-

dium leases, it is clear that this is what is

meant by “renew for successive periods of ten
years upon such reasonable terms and condi-
tions as may be prescribed by the Secretery,”
80 U.8.C. §262 (italics added). See 43 CFR
§ 3522.1~1. No ‘readjustment” provision
exists for oil and gas leases.
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It was in part for this reason that
the Secretary promulgated 43 CFR
3451.1(a)(2) to rvequire, as they
came due, the readjustment of all
existing coal leases with royalty
rates below the new minimums to
conform to the new FCLAA 12145
percent minimum rates. The Deputy
Solicitor concluded last year that
the minimum production royalty
provisions required the Secretary to
“placc on readjusted leases a royalty
of not less than 1214 per centum of
the value of [surface mined] coal,”
and that the sec. 39 relief provisions
could only be “subsequently” exer-
cised to grant a reduction below this
minimum.*® The rationale support-
ing this approach to the readjust-
men of coal leases is equally valid
for the other leasable minerals sub-
ject to readjustment.

Thus, while the Secretary is given
some leeway in his readjustment of
lease terms under the extension pro-
visions, he must conform his read-
justment to the requirement of the
then current statutory minimum
production royalty rates. Any re-
duction below such rates must take
place pursuant to sec. 39, and inde-
pendent of the establishment of the
readjusted lease terms. The read-
justment process and the sec. 89 re-
lief process may not be merged into
a single process where this would
result in a readjusted rate below the
relevant statutory minimum pro-
duction royalty rate.

38 Memorandum from Deputy Solicitor to
Deputy Under Secretary, “Royalty Terms
Upon Readjustment of Coal Leases” (May 2,
1978).

[87 1LD.

O. Preference Right Leases

Certain mineral leases are still
granted on a preference right basis.
Like new leases and readjusted
leases, preference right leases must
adhere to the statutory minimum
rates in their initial terms. T'wo rea-
sons exist for treating preference
right leases in this way. The first is
the Kerr-M cGee rationale discussed
above, to protect the Government’s
royalty interest over the course of
the ensuing lease period.®® The sec-
ond is the requirement for issuance
of a preference right lease, that the
lease applicant have discovered
“commercial quantities,” *° or “val-
uable deposits” +* of the mineral. No
preference right lease may be issued
until the applicant has shown that
his discovery meets the applicable
legal standard. Upon the Secretary’s
determination that such a showing
has been made, the applicant is en-
titled to the lease as a matter of
right. NBDC v. Berklund, 458 F.
Supp. 925, 928 (D.D.C. 1978), aff’d,
—— F.2d — (No. 78-1757, D.C.
Cir., Nov. 9, 1979). In making this
determination, the Secretary must
consider all legal and economic con-
ditions affecting the proposed oper-
ation of the lease. The Secretary is
not limited to considering only those
conditions which, at the time of the
issuance of the prospecting permit,
had been considered in the deter-
mination of whether a permittee was

% Kerr-MceGee in fact involved a preference
right lease.

4030 U.8.C. §201(b) (1970) (coal).

430 U.S.C. §211(b) (phosphate); 30
U.8.C. § 262 (sodium) ; 30 U.8.C. § 272 (sul-
phur) ; 30 U.S.C. § 282 (potassium).
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entitled to‘a noncompetitive lease.
Montana Eastern Pipe Line Co., 55
I.D. 189, 191 (1935). Neither is his
consideration limited to legal and
economic requirements asof the date
of the lease application. Rather, the
Secretary’s determination is based
upon the law and economic sitna-
tion as of the date of adjudication
of the application. NVRDO v. Berk-
und, supra; Utah International,
Ine. v. Andrus, C 770225 (D. Utah,
June 15, 1979). Thus, the Secretary
must apply the current minimum
production royalty statutes as part
of his evaluation of the applicant’s
showing of “commercial quantities”
or “valuable deposits.” A proposed
lease operation that is unable to
meet the minimum production roy-
alty rates from the outset would not
qualify for a preference right lease
under either of these standards. A
lease will not be granted where it
cannot be operated except with roy-
alty relief. The minimum royalty
rates must appear in the initial
terms of any properly granted pref-
erence right lease.

Thus, any royalty reduction un-

der sec. 39 of the Mineral Leasing

Act below the prescribed minimum
rates must occur at times other than
the setting of the initial or read-
justed terms of the mineral lease.
This is true whether the initial lease
is issued competitively or to a pref-
erence right applicant.

V. Conclusion

The royalty reduction provisions
of sec. 39 of the Mineral Leas-
ing Act, as amended (30 U.S.C. §

209 (1976)), authorize the Secre-
tary to reduce production royalties
on mineral leases below the statu-
tory minimum rates set out in other
sections of the Act. Thus, reductions
below the statutory minimums may
be made at the Secretary’s discre-
tion in conformance with the re-
quirements of sec. 89. In no case,
however, may such reductions be
prescribed as a part of the initial
or readjusted terms of any lease.
The relief afforded by sec. 39 is
meant to occur apart from the es-
tablishment of the basic lease terms
for any given lease period.

Freperick N. Frreuson
Dzepury SoOLICITOR

APPEAL OF THEODORE J. ALMASY
ET AL* '

4 ANCAB 151
Decided February 27, 1950

Ayppeal from the Decision of the Bureau
of Land Management AA-8103-2, 44
FR 25939 (May 3, 1979).

Affirmed in part.

1. Alaska Native Claims Settlement
Act: Conveyances: Valid Existing
Rights: Third-Party Interests

Valid existing rights which are protected
under §14(g) of the Alaska Native
Claims Settlement Act (ANCSA), 85
Stat. 688, as amended, 43 U.8.C. §§ 1601~
1628 (1976 and Supp. I 1977) are in all
cases derived from and created by the
State or Federal Government.

*Not in ehronological order.
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9. Alaska Native Claims Settlement
Act: Conveyances: Valid Existing
Rights: Third-Party Interests

See, 22(b) of ANCSA protects rights of
use and occupancy pending patent of
land upon which lawful entry was made
prior to Aug. 31, 1971, for the purpose of
gaining title to a homestead, headquar-
ters site, trade and manufacturing site,
or small ftract site. Protection under
§22(b) is contingent upon compliance
with the appropriate public land law.

3. Alaska Native Claims Settlement
Act: Conveyances: Valid Existing
Rights: Third-Party Interests

Sec. 22(¢) of ANCSA provides limited
protection for unpatented mining claims,
contingent upon compliance with the
specified requirements.

4. Alagka Native Claims Settlement
Act: Conveyances: Reconveyances

See. 14(e¢) of ANCSA protects certain
land uses based on occupancy alone, by
requiring that village corporations re-
ceiving lands pursuant to ANCSA recon-
vey to the occupants those lands oc-
cupied for certain specified purposes.

5. Alaska Native Claims Settlement
Act: Conveyances: Valid Existing
Rights: Third-Party Interests

Where the appellants have not asserted
that they have a lease, contract, permit,
right-of-way, or easement issued by the
Federal Government or by the State of
Alagka, they fail to prove entitlement to
the protection provided by §14(g) of
ANCSA.

6. Alaska Native Claims Settlement
Act: Conveyances:  Valid Existing
Rights: Third-Party Interests

Where the appellants do not allege entry
under, or compliance with, any public

land laws, they cannot claim the protec-
tion of § 22(Db).

{87 1.D.

7. Alaska Native Claims Settlement
Act; Conveyances: Reconveyances

‘Where the appellants’ claimed right to
use and occupancy of certain land is
based on past use and occupanecy of the
land, such right might be protected by
the reconveyance provisions of § 14(e) if
the proposed conveyance were to a village
corporation.

8. Alagska Native Claims Settlement
Act: Conveyances: Reconveyances

The Board lacks jurisdiction to decide an
appeal based on interests claimed pur-
suant to § 14(c) There is no administra-
tive appeal process available to-claimants
under §14(c), and the only recourse is
to a judicial forum.

9, Color or Claim. of Title: Adverse
Possession

Prescriptive rights cannot be obtained
against the Federal Government. Except
as provided by the Color of Title Act, 45
Stat. 1069, as amended, 43 U.8.C. § 1068—
1068b (1976), no adverse possession of
Government property can affect the title
of the United States.

10. Color or Claim of Title: Adverse
Possession

The Color of Title Act requires that the
claimant have held the subject traet of
public land in good faith and in peace-
ful, adverse possession under claim or
color of title for more than 20 years.

11. Color or Claim of Title: Adverse
Possession

Under the Color of Title Aect, color or
claim of title must be based upon a docu-
ment from a source other than the United
States which purports to convey to the
applicant the land for which applica-
tion is made. Possession and improve-
ment of public land by a color of title ap-
plicant in the mistaken belief that he
owns it is not sufficient basis for convey-
ing title under the Color of Title Act.
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12. Color or Claim of Title: Good Faith

Good faith under the Color of Title Act
requires that the claimant possess the
land without knowing or having reason
to know that title to the land was vested
in the United States.

13. Color or Claim of Title: Adverse
Possession

Where appellants have not alleged facts
bringing their claims within the Color of

Title Act, they are not entitled to land
under that statute.

14. Color or Claim of Title; Adverse
Possession

ixclusive possession is required for the
possession to be adverse.

15. Alaska Native Claims Settlement

Act: Alaska Native Claims Appeal -

Board: Appeals: Jurisdiction

As an administrative adjudicative body
organized to decide appeals under
ANCSA, the Board finds all challenges to
the validity of ANCSA beyond its juris-
diction.

APPEARANCES: Theodore J. Almasy,
pro se on behalf of Margaret L. Mes-
pelt; Robert C. Babson, Esq., Office of
the Regional Solicitor, on behalf of the
Bureau of Land Management; Eliza-
beth 8. Taylor, Esq.,, on behalf of
Doyon, Limited.

OPINION BY ALASKA
NATIVE CLAIMS APPEAL
BOARD

SUMMARY OF APPEAL

The Bureau of Land Manage-
ment (hereinafter BLM), on Apr.
30, 1979, issued the above-refer-
enced decision to issue conveyance

of lands to Doyon, Limited (herein-
after Doyon). Theodore J. Almasy,
on behalf of himself and Margaret
L. Mespelt, entered this appeal
claiming all the lands within T. 26
S., R. 22 E., Kateel River meridian,
Alaska (unsurveyed) on the basis
of use and occupancy (sole occu-
pancy since 1963) and certain un-
specified unpatented mining claims.
The first question is whether use and
occupancy prior to Dec. 18, 1971,
other than pursuant to specific sta-
tutory authorization, gives rise to
any valid existing right in the land
on the part of a third party as
against a grantee Native corpora-
tion. The Board holds that it does
not. ’ o

JURISDICTION

The Alaska Native Claims Ap-
peal Board, pursuant to delegation
of authority in the Alaska Native
Claims Settlement Act, 85 Stat.
688, as amended, 43 U.8.C. §§ 1601
1628 (1976 and Supp. I 1977)
(hereinafter ANCSA), and the im-
plementing regulations in 43 CFR
Part 2650 and 43 CFR Part 4, Sub-
part J, hereby makes the following
findings, conclusions, and decision.

PROCEDURAL
BACKGROUND

On Apr. 30, 1979, the BLM is-
sued its above-referenced decision
to convey, inter alia, all of T. 26 S.,
R. 22 E., Kateel River meridian,
Alaska (unsurveyed) to Doyon,
Limited.
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On June 8, 1979, the appellants

filed with the Board a letter pro-

testing and appealing the decision
of the BLM insofar as it failed to
exclude T. 26 S., R. 22 K., Kateel
River meridan, from the proposed
conveyance. Appellants claimed
such township in its entirety under
“Aboriginal Title” and pursuant to
“Use and Occupancy.” Moreover,
appellants alleged occupation of the
specified township for a period “far
in excess of the ten (10) year Stat-
ute of Limitations on Adverse
Claims against the United States
and the so-called State of Alaska,
and have been the sole occupants
since March 1968.” ‘
Appellants also asserted the il-

legality and unconstitutionality, on

grounds, of ANCSA.

The Board, by Order dated June
22, 1979, stated it considered appel-
lants’ letter to be a Notice of Appeal
and Statement of Reasons and In-
terest Affected, and ordered the fil-
ing of any answers within 30 days
of the date of the Order.

The BLM then filed its “Response
to ~ Appellants’ Statement of
Reasons and Motion to Dismiss.”
The BLM interpreted appellants’
appeal only as an attack upon the
constitutionality of ANCSA rather
than as alleging violations by the
BLM of the substantive provisions
of AN'CSA or of any other statute
of the United States. Accordingly,
the BLM argued the appeal to be
beyond the subject matter of the
Board, and moved for dismissal.

Doyon then filed its “Response to
Appellants’ Statement of Reasons
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and BLM’s Motion to Dismiss.”
Taking issue with BLM’s interpre-
tation of the appeal, Doyon on page
3 declared “the basic thrust of
Appellants’ appeal is that they
have acquired property rights in
the township in question which pre-
vents its conveyance to Doyon.”
Continuing, Doyon stated :

Whether Appellants’ claims are valid
existing rights, and whether the DIC’s
in question adequately recognize these
rights or whether the DIC's attempt to
convey to Doyon lands or interests in
lands which are owned by Appellants
are questions which are certainly within
the Board’s jurisdiction, and which must
be determined prior to interim convey-
ance to Doyon.

Response, page 3.

Insofar as appellants had as-
serted ownership of unpatented
mining claims, Doyon incorporated
by reference Section V of its Memo-
randum in Support of Statement of
Reasons filed in Appeal of Doyon,
Limited, ANCAB VLS 79-15. Said
section argued that BLM should
identify and adjudicate unpatented
mining claims on the subject
property.

Appellant, Theodore J. Almasy,
subseguently submitted a letter, the
express intent of which was to
amend, supplement, and/or clarify
information previously presented.
The letter reiterated appellants’
claim to the subject land on the
basis of “use and occupancy,” and
further declared such to be the
“legal basis under which unpat-
ented mining claims are held and
maintained under the ‘Rules’ of the
U.S. Mining Law of 1872.”
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DECISION

The issue central to this appeal
is whether the appellants have as-
serted any interest, in lands affected
by the decision appealed, which is
protected under ANCSA. The ques-
tion is whether use and occupancy
prior to Dec. 18, 1971, other than
pursuant to specific statutory au-
thorization, gives rise to any valid
existing right in the land on the
part of a third party as against a
grantee Native corporation.

[11 Sec. 14(g) of ANCSA ren-
ders all conveyances made pursuant
to ANCSA subject to valid existing
rights. Valid existing rights pro-
tected under §14(g) are, in all
cases, derived from and created by
the State or Federal Government.
Appeals of State of Alaska and Sel-
dovia Native Association, Inc., 2
ANCAB 1, 84 1.D. 349, 369-370
(1977) [VLS 75-14/15]. Accord-
ingly, the illustrative list of valid
existing rights in §14(g) of
ANCSA is of rights “issued” by the
State of Alaska or the United
States.

[2] Sec. 22(b) protects rights of
use and occupancy pending patent
of land upon which lawful entry
was made prior to Aug. 31, 1971,
for the specified purposes of gain-

ing title to homesteads, headquar-

ters sites, trade and manufacturing
sites, or small tract sites. Protection
under §22(b) is contingent upon
compliance with the appropriate
public land law.

[8]1 ANCSA also addresses the
rights of mining claimants. Sec. 22

317-795 0 - 80 - 2

(¢), which provides limited protec-
tion for unpatented mining claims,
requires that any claim or location
for which protection is sought have
been initiated under the general
mining laws prior to Aug. 31, 1971,
that it be valid, and that notice of
the claim or location be recorded
with the appropriate State or local
office. Lack of compliance with the
foregoing requirements renders § 22
(c) inapplicable to the subj:ct claim
or location, and leaves the claimant
or locator without protection under -
ANCSA.

[4] Finally, § 14(c) of ANCSA
protects certain land uses based on
occupancy alone, without requiring
a claim of title or of a lesser interest
derived from contract entry under
the public land laws, or other au-
thorization. Sec. 14(c) requires that
village corporations receiving lands
pursuant to ANCSA reconvey to the
occupants those lands occupied as a
primary place of residence or busi-
ness, as a subsistence campsite, or as
headquarters for reindeer hus-
bandry. Village corporations are
also required to reconvey to the oc-
cupants lands occupied by nonprofit
corporations.

[51 The appellants have not as-
serted that they have a lease, con-
tract, permit, right-of-way, or ease-
ment issued by the Federal Govern-
ment or by the State of Alaska, and
thus have failed to prove entitle-
ment to the protection for such valid
existing rights provided by § 14(g).

[6] Similarly, the appellants do
not allege entry under, or compli-
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ance with, any public land laws. The
interests they claim are thus not
within the protection offered by
§ 22(b).

[7] The appellants’ claimed right
to use and occupancy of certain land
might be protected, at least as to
tracts of a limited size, by the re-
conveyance provisions of § 14(c) if
the proposed conveyance were to a
village corporation. The decision
here appealed, however, approves
conveyance to a regional corpora-
tion of lands selected pursuant to
§12(c) of ANCSA. While the
Board cannot foresee any circum-
stance in which claims based on
§14(c) of ANCSA could be as-
serted against a regional corpora-
tion, the Board does not rule on the
point at this time.

[8] In any case, the Board lacks
jurisdiction to decide an appeal
based on interests claimed pursuant
to § 14(c). Appeals involving § 14
(¢) interests are premature when
brought prior to conveyance of the
land to the appropriate Native cor-
poration, becauise until the corpora-
tion has received conveyance and
has in some manner refused recon-
veyance to a claimant, no dispute
exists to be adjudicated. Following
conveyance to the Native corpora-
tion, when such a dispute may arise,
the Department, including this
Board, has no jurisdiction over is-
sues involving patented land. Thus,
there is no administrative appeal
process available to claimants under
§ 14(c), and the only recourse is to
a judicial forum. Appedal of James
W. Lee, 8 ANCAB 334, 343 (1979)
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[VLS 79-11]. Accordingly, this
Board does not rule on any rights
to .reconveyance which the appel-
lants might have under § 14.(c), and
this decision in no way prejudices
such rights.

[9] Appellants claim rights in
the subject lands pursuant to ex-
clusive and adverse use and occu-
pancy for a period “far in excess of
the ten (10) year statute of limita-
tions on adverse claims against the
United States and the so-called
State of Alaska * * * Tt is a well
established doctrine that prescrip-
tive rights cannot be obtained
against the Federal Government.
Appeal of Sam E. MeDowell, et ol.,
2 ANCAB 350, 355 (1978) [VLS
78-21; Manley Rustin and Betty
Rustin, 28 IBLA 205, 208 (1976).
Generally, one may not acquire title
to Government land, or to any part
of the public domain, by adverse
possession. Except as provided by
the Color of Title Act, 45 Stat. 1069,
as amended, 43 U.S.C. § 1068-1968b
(1970), no adverse possession of any
governmental property can affect
the title of the United States. 2
C.J.S. Adwerse Possession §§ 10, 13,
14.

[10, 11, 12] The Color of Title
Act (hereinafter Act), at 43 U.S.C.
§ 1068, requires that the claimant
have held the subject tract of pub-
lic Jand in good faith and in peace-
ful, adverse possession under claim
or color of title for more than 20
years. Under the Act, color or claim
of title must be based upon a docu-
ment from a source other than the
United States, which document on
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its face purports to convey to the
applicant the land for which appli-
cation is made. Marie Lombordo, 37
IBLA 247, 248 (1978); Manley
Rustin and Betty Rustin, supra. The
possession and improvement of pub-
lic land by a color of title applicant
in the mistaken belief that he owns
it is not a sufficient basis for convey-
ing land under the Color of Title
Act. Frank W. Sharp, 35 IBLA
257, 260 (1978). Furthermore, good
faith under the Act requires that the
claimant possess the land without
knowing or having reason to know

that title to the land was vested in
theUnited States. Joe Stewart, 38
IBLA 225, 229 (1977). Good faith
requires an honest belief by claim-
ant that the land was owned by him,
and the Department may consider
whether such belief was unreason-
able in the light of the facts then

actually known to him. Lawrence

E. Willmorth, 32 IBLA 878, 381
(1977).

[13, 14] The appellants have not
alleged facts bringing them and
their claims within the purview of
the Color of Title Act. Thus, they
are not entitled to receive title to
land under that statute. While they
deny United States ownership of
‘the land, appellants have been
aware from the time of their entry
of the government’s claim of owner-
ship. Appellants’ claim of owner-
ship is based on a mistake of law
rather than on a chain of title found
defective. Furthermore, claimants
claim exclusive possession for less
than 20 years. Exclusive possession
is required for the possession to be

adverse. Lawrence E. Willmorth,
suprae at 382. Thus, appellants have
not possessed the land adversely. for
the requisite period. It might also
be noted that the Act authorizes is-
suance of patent to no more than
160 acres to each qualified claimant.
Such acreage is a minute fraction of
that claimed by the appellants here.

The appellants assert that
ANCSA is unconstitutional.

[15] As an administrative adju-
dicative body organized to decide
appeals under ANCSA, the Board
must rule that all challenges to the
validity of ANCSA are beyond its
jurisdiction. Appeal of Clifford C.
Burglin, 3 ANCAB 37, 46 (1978)
[OG T74].

In claiming rights pursuant to
“use and occupancy,” appellants do
not allege compliance with the law
and regulations relating to wun-
patented mining claims. Nonethe-
less, appellants do allege ownership
of numerous unpatented mining
claims within the subject township.
While rejecting appellants’ argu-
ments regarding rights based on use
and occupancy, the Board recogn-
izes the possibility that appellants
possess valid unpatented mining
claims for which protection is
accorded by ANCSA.

ORDER

The Board hereby rejects appel-
lants’ arguments regarding claims
based on mere use and occupancy of
the subject lands, on prescriptive
rights against the United States,
and on the alleged invalidity of
ANCSA.
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The Board reserves for future
consideration the issues raised by
the allegation of appellants’ owner-
'ship of unpatented mining claims.
Appellants are hereby Ordered to
file with the Board, and to serve
upon the other parties to this ap-
peal, within thirty (30) days of the
date of this Order, a listing of all
unpatented mining claims located
in T. 26 S., R. 22 E., Kateel River
meridian, Alaska, and claimed by
the appellants. Each claim is to be
identified by the reference number
under which it is filed pursuant to
the Federal Land Policy and Man-
agement Act of 1976.

This represents a unanimous de-
cision of the Board.

Juprra M. Brapy
Administrative Judge

Agpreamn F. Dunnine
Administrative Judge

Josere A. Barpwin
Administrative Judge

APPEAL OF WASHINGTON
UNIVERSITY

IBCA-1228-11-78
Decided March 4, 1980

Contract No. 68-01-2471, Environ-
mental Protection Agency.

Denied.

Contracts: Construction and Opera-
tion: Allowable Costs—Contracts: Con-
struction and Operation: Contract
Clauses
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Where a contractor is found to have
failed to maintain a system of cost rec-
ords as required in the cost reimburs-
able contract, an affidavit of the con-
tractor’s project director prepared 5
years later is found to be insufficient evi-
dence that unsupported retroactive cost
transfers to the contract were costs ac-
tually incurred in performance of the
contract.

APPEARANCES: Mr. Peter H. Ruger,
General Counsel, Washington Univer-
sity, St. Louis, Missouri, for appellant;
Mr. Keith L. Bake<, Government Coun-

“sel, Washingtor, D.C., for the Govern-

ment.

OPINION BY
ADMINISTRATIVE
JUDGE LYNOCH

INTERIORE BOARD OF
CONTRACT APPEALS

This appeal is from the disallow-
ance of $8,247 in costs associated
with salary and wage transfers un-
der a cost reimbursement contract.
The appeal is submitted on the
record.

Background

Appellant is a private university
engaged in numerous research proj-
ects under its own sponsorship as
well as Federal grants and con-
tracts. The instant contract for
$124,930, awarded on June 20, 1974,
called for one year of effort to pro-
duce a research report on testing
the reliability with which the bac-
terial Mutagenic Technique can dis-
tinguish between carcinogenic and
noncarcinogenic synthetic organic
chemicals. The contract was per-
formed and the report delivered.
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The Contracting Officer disallowed
the amount in dispute because the
salary costs and associated burdens
and fringes were incurred in July
and August of 1974 and charged to
other contracts and a grant and
were transferred to the instant con-
tract in Dec. 1974 without sufficient
documentation. An audit report
dated Nov. 14, 1977 (AF-12);
contained recommendations for ad-
justment, including the costs disal-
lowed. The report refers to a prior
audit for the 4-year period ending
June 80, 1975 (AF-13), which in-
cluded the period of performance of
the subject contract. The latter
audit report found certain defi-
ciencies in appellant’s accounting
system including the charging of
salaries to projects on the basis of
budget estimates rather than on the
basis of the actual effort expended
and a common practice of payroll
transfers without sufficient review
and justification.

The 4-year audit report found
that during fiscal year 1975, when
the instant contract was performed,
there were 102 questionable trans-
fers totalling $358,611, with about
68 percent of the adjustments trans-
ferring costs out of departmental
accounts into Federal grants or
contracts. The audit stated an opin-
ion that a significant number of the
transfers were made for the con-
venience of the various depart-
ments. A basic criticism of appel-
lant’s accounting system was the
failure to comply with Federal

1 All references are to appeal file documents.

Management Circular (FMC) 73—
8.
Appellant argues that the costs

~should be allowed because:

1. The contract contained no ex-
press provision concerning appli-
cable cost accounting standards for
educational institutions.

2. The contract was fully and sat-
isfactorily performed and the Gov-
ernment has not presented any
evidence to indicate that the per-
sons named in the salary transfers
did not actually perform work on
the contract.

3. The salary transfers were not
made near the end of the contract
performance period as had been
others transfers complained of by
the auditors.

4, There is ample after-the-fact
justification to show that the com-
pensation sought is reasonable and
necessary for performance of the
contract and the basic purpose of
audits to permit contractors to cor-
rect deficiencies in the future has
been ignored by the Government.

5. By affidavit dated May 1, 1979,
appellant’s project director affirmed
that to the best of his recollection
he had, in conformance with the
then prevailing practice, verbally
requested office personnel in June

- 1974 to effect the salary transfers to

reflect actual changes in effort on
the contract, and then again re-
quested the transfer be made in
Dec. 1974 upon learning his verbal
instructions had not been carried

out.

The Government contends that
(1) the elaimed costs are not allow-
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able pursuant to Clause 18 of the
contract which incorporates Sub-
part 1-15.3 of the Federal Procure-
ment Regulations as applicable cost
accounting standards which were
not met, (2) the contractor has not
presented evidence sufficient to sus-
tain the burden of proving the costs
were actually incurred in perform-
ance of the contract, and (3) that
$802.75 of the claimed costs could
not be allowed because this amount
is related to the salary of a key
person transferred without the re-
quired prior approval of the Gov-
ernment.

Clause 18, “Allowable Cost and

Payment” (AF-14), contains the
following pertinent provisions:
(a) For the performance of this contract,
the Government shall pay to the Contrac-
tor the cost thereof [hereinafter referred
to as “allowable cost”] determined by the
Contracting Officer to be allowable in ac-
cordance with :

(1) Subpart 1-15.8 of the Federal Pro-
curement Regulations as in effect on the
date of this contract * * *; and

(2) The terms of this contract.

Clause 23, “Audit and Records”
provides:

(a) The Contractor shall maintain books,
records, documents, and other evidence
and accounting procedures and practices,
sufficient to reflect properly all direct and
indirect costs of whatever nature claimed
to have been incurred and anticipated to
be incurred for the performance of this
contract. The foregoing constitute “rec-
ords” for the purposes of this clause.

Article XTTT, “Identification of
Key Personnel and Notification of
Change” provides:

It is recognized by the parties that in
order to maintain a successful program,
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the Contractor must assign highly capa-
ble and qualified personnel. Therefore,
the Contractor agrees to notify the Con-
tracting Officer of changes in the Con-
tractor’s assignments of key personnel
listed below. Such notification shall be
given within a reasonable time prior to
its implementation and shall require ap-
proval by the Contracting Officer.

Prof. Barry Commoner
Discussion and Findings

First it is appropriate to address
appellant’s contention that the con-
tract contained no express provi-
sion concerning applicable cost ac-
counting standards. Appellant cor-
rectly states that the notation, “Not
applicable to educational institu-
tions” is typed beside paragraph 15
of the Special Instruction to offer-
ors. This paragraph relates to cost
accounting practices under con-
tracts subject to the requirements of
the  Cost Accounting Standards
Board. In subparagraph d, con-
tracts with educational institutions
subject to FPR 1-153 (41 CFR
1-15.8) are excepted from such re-
quirements. However, the above
quoted portion of Clause 18 of the
contract clearly provides for allow-
able costs to be determined by the
Contracting Officer in accordance
with FPR 1-15.3. Regarding pay-
roll systems of educational institu-

tions, FPR 1-15.8309-7(d) states

that:

[T]nstitutional payroll systems must be
supported by either (1) an adequate

~ appointment and workload distribution

system accompanied by monthly reviews
performed by responsible officials and a
reporting. of any significant changes in

“workload distribution ofveach professor
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or- professional staff member, or (2) a
monthly after-the-fact certification sys-
tem which will require the individual
investigators, deans, departmental chair-
men, or supervisors having firsthand
knowledge of the services performed on
each research agreement to report the
distribution of effort.
Therefore, we find that the contract
did contain express provisions con-
cerning applicable cost standards.
The second contention of appel-
lant is that the contract was fully
and satisfactorily completed and
- the Government offered no evidence
that the persons involved in the sal-
ary transfers did not work on the
contract. The satisfactory comple-

tion of a cost reimbursable contract .
. is not a determining factor for al--

lowance of costs, unless it  can be
shown that the costs were actually
incurred by the contractor and are
otherwise allowable. Had fortui-
tous circumstances permitted the
contract to be fully performed with
the expenditure of only 50 percent
of the estimated cost, the contractor
has no claim for any cost above
those actually incurred. Conversely,
a cost reimbursable contractor has
no obligation to complete the con-
tract work when the estimated costs

have been exceeded. Therefore, the

satisfactory completion of the con-
tract work is not relevant to the
issue of entitlement to the total esti-
mated costs. The second part of ap-
pellant’s argument seeks a reversal
of roles between the contractor and
the Government. It is the contrac-
tor’s responsibility to maintain rec-
ords in compliance with the contract
requirements which show that the

persons involved in the salary trans-
fers did actually work on the con-
tract. Except for the affidavit of Dr.
Commoner, which will be discussed
below, the Government’s examina-
tion of appellant’s records could
not verify whether the persons in-
volved worked on the contract. The
contract agreement is for the con-
tractor to keep adequate cost rec-
ords to show incurred costs. The
Government does not agree to keep
records of the contractor’s expendi-
tures, so that proof that the persons
did not work on the contract would
not normally exist. What is impor-
tant is that the contractor’s burden
of keeping the records of actual
costs incurred carries with it the
burden of proving by adequate rec-
ords that the involved persons’ sal-
aries were a part of the actual cost.
Appellant’s third contention is that
the salary transfers did not occur
near the end of the contract per-
formance period. Again, appellant
does not perceive its obligations cor-
rectly. The transfer of cost to a
contract close to the end of the con-
tract performance may cause con-
cern and closer scrutiny of the
transfer by the auditors. However,
the disallowance of salary transfers
is based on insufficient documenta-
tion, and not on the time the trans-
fers occurred. In this appeal, we are
concerned only with the question of
whether the contractor’s records are
sufficient to show that the disputed
costs were incurred in performance
\of the contract.
' Appellant has not offered the evi-
‘dence necessary to support the .
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fourth argument respecting the
reasonableness and necessity of the
compensation sought in perform-
ances of the contract (the total esti-
mated cost) and the purpose of au-
dits. Regarding the amount of com-
pensation sought, our discussion
above should suffice to show that
reasonableness of the compensation
sought by appellant is not determin-
ative. The necessity of expenditures
must be measured against the ade-
quacy of appellant’s records show-
ing the actual costs and the allowa-
bility of the costs under the contract
standards. Absent any proof offered
in support of the reasonableness and
allowability of the disallowed sal-
ary transfers, we must reject this ar-
gument. The argument that audits

have the basic purpose of permit- -

ting future improvements to correct
present deficiencies must fail for
want of proof. We must and do take
notice of the many audits per-
formed for the express purpose of
determining the actual costs ex-
pended in performance of a con-
tract or the actual costs expended in
the performance of a change in the
contract work. Appellant’s position
suggests that an audit of a cost re-
imbursable contractor will not be
used to penalize for failure to keep
adequate records. The fallacy of this
position is demonstrated in the myr-
iad of cases to the contrary.

The last argument of appellant
is that the salary transfers were not

timely accomplished because of a .

breakdown in the then existing sys-
tem of verbal orders for the trans-
fers. The affidavit of Dr. Commoner

(Exh. A) dated May 1, 1979, is of-
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fered to show that the error was
corrected upon discovery some 5 to
6 months later. There was consider-
able delay in settling the record in
this case while appellant’s counsel
secured this affidavit from the very
busy and unavailable Dr. Common-
er. A dispute arose between the
parties over the weight to be given
the affidavit as compared with tes-
timony given on deposition. The
Board denied additional time for
appellant to secure the deposition of
Dr. Commoner, and in this instance,
accords the same weight to the affi-
davit. -
According to his affidavit, Dr.

Commoner, director of the contract
effort, verbally ordered the transfer
of four persons to the contract work
in June of 1974. This action was
taken because one of the principal
investigators would be absent on
vacation. The order was not carried
out and upon a review of the con-
tract cost records in December, Dr.
Commoner again directed the trans-
fers be made. On this occasion,
the records were changed to show
the transfers. The affidavit is the
specific evidence relied on by appel-
lant in support of the claim for the
disallowed costs. Appellant has not
offered affidavits of any of the per-
sons involved in the salary trans-
fers attesting to their work on the
contract. Neither has appellant al-
leged that any or all of the persons
involved are no longer employed at
the university or are unavailable.
Such affidavits would be more cred-
ible than that of a busy director re-
calling individual transfers on a
single contract occurring 5 years
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earlier. The involved individuals
would be more likely to recall their
work experience or to have noted it
on their resumes of experience. Dr.
Commoner’s affidavit is based en-
tirely on his recollection of events
5 years past and no reference is made
to any notes or memoranda in aid
of his memory.

The basic issue presented by the
Government’s disallowance of the
salary. transfers is whether there is
sufficient evidence that the costs
were incurred in performance of the
contract. Other than the disputed
costs, the auditors found that no
opinion could be expressed respect-
ing allowability of an additional
$76,346 in claimed costs because of
weaknesses in the appellant’s pay-
roll certification. system. The con-
tract required (FPR 1-15.309-7
(d)) timely monthly reviews or cer-
tifications by responsible knowl-
edgeable officials of the workload
distribution. The auditors inter-
viewed several of the responsible de-
partmental officials and found that
many were unaware of the signifi-
cance of the certification process.
The audit revealed many instances
of certifying the monthly reports of
workload distribution on the basis
of initial budgeted amounts. They
found' the certifications were un-
timely made months after the re-
porting period and frequent after-
the-fact transfers of salary charges
without regard to the initial cer-
tifications. The transfers were freely
made by the accounting office upon
request by a department without
supporting justification.

Appellant’s reply to the audit
does not contest the existence of the
practices found by the auditors. In-
stead, it attempts to justify the ac-
counting practices by reference to
the guidelines in the DHEW
Grants Administration Manual,

“previous favorable audit reports by

other agencies, and the absence of
guidelines in any grants instruction
dealing with salary transfers.
Appellant mistakenly relies on
the iless stringent accounting re-
quirements that may apply to
grants and was apparently unaware
that different requirements were
expressed in its contracts. It failed
to distinguish between contracts,

grants, and university sponsored

projects and freely permitted retro-
active unexplained adjustments of
charged salary costs between proj-
ects. As a result, appellant’s prac-
tices denies knowledge of actual
costs of any project to itself as well
as the Government.

We find that appellant failed to
maintain the contract cost records
as required by the contract. The
cost records that were maintained
do not show that the disputed costs
were actually incurred in perform-
ance of the contract. The absence of
a contemporaneous justification of
the tardy salary transfers cannot be
overcome solely by an affidavit 5
years later by the project director
relying totally on his recollection.
There is no evidence in the record
other than the affidavit to show that
the transferred salary costs were in-
curred in performance of the con-
tract.
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We find that the appellant has
failed to prove his claim and the
appeal is denied.?

Russerw O, Lynou
Administrative Judge

I concuUr:

Wicriam F. McGraw
Chief Administrative Judge

APPEALS OF GREGORY LUMBER
Co.

IBCA-1237-12-78,

1238-12-78
1239-12-78
1240-12-78

Decided March 11, 1980

Contract Nos. OR090-TS7-8 (Poddle
Creek),
36090-TS5-49
Creek),
OR090-TS6--18
mon Creek),
0R090-TS6-60
Creek),

Bureau of Land Management,

(Fish
(Sal-

(Rat

Motion to dismiss granted.

‘1. Contracts: Construction and Opera-
tion: Intent of Parties—Contracts:
Contract Disputes Act of 1978: Juris-
dietien:

‘Where the contracting officer responds to
appellants general inquiry on a number

2 Cases cited in the briefs are not discussed
because the issue presented here of retroactive
unsupported transfers of costs was not an
issue in the referenced cases. Also, some of
the cases cited relate to other types of con-
tracts and to issues not present in this case.
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of pending claims, the Board finds that
response is not a new appealable decision
occurring after the effective date of the
Contract Disputes Act of 1978 with re-
gard to four appeals previously dismissed
for lack of jurisdietion and then pending
before the Board on appellant’s motion
for reconsideration.

APPEARANCES: Mr. Edward F. Can-
field, Attorney at Law, Casey, Scott &
Canfield, Washington, D.C., for appel-
lant; Messrs. Lawrence E. Cox and
Donald P. Lawton, Department Coun-
sel, Portland, Oregon, for the Govern-
ment. '

OPINION BY
ADMINISTRATIVE
JUDGE LYNCH

INTERIOR BOARD OF
CONTRACT APPEALS

Motion to Dismiss

The Government has filed a mo-
tion to dismiss the above-captioned
appeals on the grounds that there is
no appealable contracting officer
decision within the jurisdiction of
this Board.

Background

The above-captioned appeals
were dismissed by the Board in an
opinion dated Sept. 28, 1979, be-
cause the Board lacked jurisdiction.
None of the four contracts involved
contained a disputes clause and the
final decisions of the contracting
officer were made prior to the effec-
tive date of the Contract Disputes
Act of 1978 (P.L. 95-563). The
principal decision of the Board
found that none of the claims had
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been pending before the contract-
ing officer on Mar. 1, 1979, the effec-
tive date of the Act, and that the
lack of pendancy gave the Board no
jurisdiction over the appeals.

Appellant filed a motion for re-
consideration, and by decision dated
Nov. 23, 1979, the Board reaffirmed
the principal decision. On Nov. 28,
1979, appellant filed a new notice of
appeal in these appeals on the
grounds that the contracting officer
had reconsidered the claims during
the period from June 19 to Nov. 6,
1979, and that the appeals were
pending before the contracting of-
ficer after the effective date of the
Act to permit the Board to take
jurisdiction of the appeals. The
Government filed a motion to dis-
miss dated Feb. 1, 1980. By order
dated Feb. 12, 1980, the Board re-
quired appellant to respond to the
motion to dismiss and to support its
request for a hearing by Mar. 7,
1980. Appellant’s memorandum in
support of its request for a hearing
was filed with the Board on Mar. 5,
1980, and its response to the motion
to dismiss on Mar. 7, 1980.

In the new notice of appeal dated
Nov. 28, 1979, appellant urges that
an exchange of correspondence ini-
tiated with the contracting officer by
appellant on June 19, 1979, consti-
tuted a reconsideration of the dis-
missed appeals and a new adverse
decision by the contracting officer.
Appellant argues that this exchange
of correspondence after the effective
date of the Act affords jurisdiction
to the Board. None of the docu-
ments relied on were furnished to

the Board prior to issuance of the
decision on reconsideration. By let-
ter dated June 19, 1979, appellant
forwarded to the contracting officer
a report dated Apr. 26, 1979, pre-
pared’ by Jackson & Prochnau,
Inc., consulting forest engineers.
Appellant’s transmittal letter char-
acterized the Prochnau report as
relevant to the issue of claimed

-shortages of timber available to ap-

pellant on 12 contracts (including
the four under which appeals had
been dismissed) for the purchase of
timber on Government land. By let-
ter dated Sept. 28, 1979 (referring
only to one contract with a pending
claim), the District Manager of the
Eugene, Oregon, office of the Bureau
of Land Management responded
giving the results of reviewing the
Prochnau report, and again denied
appellant’s request for relief. He
advised appellant of the reasons it
considered the Prochnau report to
be in error in its conclusion that
there should only be small differ-
ences between timber recovery un-
der the Bureau scaling standards
and those of the Columbia River
Secaling Bureau.

In a letter dated Oct. 9, 1979, ap-
pellant referenced only seven of its
contracts (including the ones under
which appeals had been dismissed).
The letter stated :

‘We appreciate your letter of Septem-
ber. 28, 1979, concerning the Simonsen
Road traet.

You asserted in that letter that the
Prochnau Report erred in its conclusion
that substantial differences exist be-
tween BLM's method of secaling and
other methods.
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You may note that the Prochnau re-
port was forwarded to you for your con-
sideration because of our belief that as
expert opinion it impacts on the other
Gregory timber sale contract claims. Are
we to infer that your comments about
the Prochnau Report apply also to the
other Gregory claims in the same man-
ner you applied it to Simonsen Road?

The District Manager responded
by letter dated Nov. 6, 1979, refer-
encing only the Simonsen Road con-
tract. He advised that the statement
attributed to him was incorrect and
that the Prochnau report claims
that substantial differences do not
exist between the two scaling meth-
ods (underscoring was used in the
letter). He concluded with the fol-
lowing : “Essentially our disagree-
ment with the Prochnau report in-
volves basic mensurational prinei-
ples. Therefore, we must answer the
question raised in the last sentence
of your letter in the affirmative.”

The above exchange of correspon-
dence is the basis for the claim that
the contracting officer rendered a
new adverse decision on the dis-
missed appeals. '

Disoussion and Findings

Appellant’s memorandum in sup-
port of the hearing request recites a
number of differences or issues
raised by the Government’s motion
to dismiss to indicate there exists
factual issues between the parties
that require testimony of witnesses
in a hearing to resolve. Admitting
at the outset that the documents are
determinative of appellant’s right
to appeal, appellant treats the argu-
ments made by counsel for the
Government as adding facts requir-

DECISIONS OF THE DEPARTMENT
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ing resolution by testimony of
witnesses. The factual issues con-
fronting this Board are those that
arc inherent in the actions of the
parties and, whether correctly per-
ceived by the parties themselves, the
factual differences cannot be en-
larged by the arguments of oppos-
ing counsel. Appellant proposes
witnesses to testify concerning the
reason, and motivation for the
actions forming the factual basis
for the appeals. Absent fraud,
which is not alleged, the actions of
the parties are represented in a few
documents or exchanges of cor-
respondence. Unless given good
cause to inquire into the motivation
of a participant to a dispute, the
undisputed- recorded actions of the
parties are evidentiary values for
the Board to consider. Whether
motivated by pressures from su-
periors, an excess of zeal or by other
factors, it is the recorded actions of
a responsible official or officials of
either party that determines
whether the contractual rights and
obligations of the parties have been
altered. The documents on which
these new appeals are based have
been provided by the parties. The
documents speak for themselves.
The Board finds that the docu-
mentary evidence submitted by the
parties to be sufficient to resolve the
issue of whether the appeals are
properly before this Board. The
documents themselves have not
been challenged so that the value of
a hearing would necessarily be
limited to testimony regarding the
correct interpretation of the docu-
ments. We consider the interpreta-
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tion of the documents to be a ques-
tion to be resolved by the Board,
aided by the arguments of both
counsel; but we find that the testi-
mony of witnesses concerning issues
of motivation that are not in issue
are not relevant to our deliberations.
Therefore, we deny appellant’s re-
quest for a hearing.?

The central issue involved in
these appeals is whether the con-
tracting officer rendered a new de-
cision in the instant cases which is
appealable to this Board. Appel-
lant’s letter of Sept. 28, 1979, does
ask that the position of the Bureau
concerning the referenced contracts
be considered in light of the Proch-
nau report. The District Manager’s
response dealt only with the pend-
ing appeal on the Simonsen Road
contract claim in denying the relief
requested. The response went fur-
ther to point out the shortcomings
of the Prochnau report which was
said to have been carefully studied
before reaching a decision on the
claim involving the Simonsen Road
contract. The District Manager did
not refer to any other specific claim.
He referred to prior responses to
claims of appellant to reiterate the
position taken in denying the
claims, which was that the purchase
price is not contingent upon the
volume of timber recovered by the
purchaser. Clearly, he did not dis-
cuss appellant’s request that the
Government position on all the
claims be reconsidered in the light

1The right to a hearing-is not absolute. See
Bateson-Cheves Construction Co., IBCA - No.
670-9-67 (Oct. 8, 1968), 68-2-BCA 7289,

of the Prochnau report, but rather
reiterated the position consistently
taken by the Government. Appel-
lant recognized the  District Man-
ager had limited his consideration
to the Simonsen Road contract in
the opening sentence of the Oct. 9,
1979, letter and asked ‘whether his
comments on the Prochnau report
could be inferred to apply to the
other Gregory claims. The Govern-
ment response was that the Govern-
ment position respecting the Pro-
chnau report had been misstated
and that the question raised must be
answered in the affirmative.

It is significant that the Prochnau
report relates to the results of using
different scaling methods to deter-
mine the amount of recovered tim-
ber. The Government has consis-
tently taken the position on appel-
lant’s claims that the amount of
timber recovered by them is not
relevant to the lump-sum purchase
price. Therefore, its review and re-
sponse pertaining to the Prochnau
report related to an issue that had
not been considered relevant and
continued to be considered to have
no relevance to the Government’s
position.

Having recognized that the Gov-
ernment response to the Prochnau
report was limited to the Simonsen
Road contract, appellant’s claim
that there was reconsideration and
a new decision by the contracting
officer must rest on the final para- .
graph of the District Manager letter
of Nov. 6, 1979. The subject of that
letter is “Simonsen Road Timber
Sale Contract 0R090-TS60-81.”
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The concluding paragraph states a
disagreement with the Prochnau re-
port involving basis mensurational
principles and affirms that such dis-
agreement would apply equally to
the other Gregory claims. It appears
that if the Government disagreed
with the conclusions of the Proch-
nau report as to the differences that
would result from applying differ-
ent standards of measurement, it
would be incongruous to expect that
the same reviewers would reverse
that opinion to consider the report’s
conclusions to be valid on other
similar claims. Therefore, appellant

DECISIONS OF THE

- was asking a question that required

no answer beyond that already
given unless the question was asked
for another purpose, %e., to attempt
to breathe life into the dismissed
appeals.

Assuming, arguendo, that the
District Manager’s response in final
paragraph of the Nov. 6, 1979, let-
ter was a direct response to “the
other Gregory claims” referred to in
appellant’s letter of Oct. 9, 1979,
the above-captioned appeals had
been dismissed by this Board on
Sept. 28, 1979. By letter dated Oct.
26, 1979, appellant requested recon-
sideration of the decision dismissing
the appeals. The instant appeals
were therefore pending before the
Board on the date of the District
Manager’s letter of Nov. 6,1979, and
were not claims pending before the
contracting officer (see principal de-
cision). Consequently, the contract-
ing officer’s response could only re-
late to claims pending before him,
and not the instant appeals then
pending before the Board.

DEPARTMENT OF THE INTERIOR

[87 LD.

We find nothing in the corre-
spondence indicating any intent to
reconsider or actual reconsideration
of the instant appeals by the con-
tracting officer. At best, appellant’s
claim of a new contracting officer’s
decision rests on the fact that he
may have inadvertently rendered a
new decision by responding to a
question requiring no answer be-
yond that already given. We find
that the contracting officer did not
reconsider the claims involved in
the instant appeals and render a
new decision thereon. The Govern-
ment’s motion to dismiss is granted.
The appeals are dismissed with
prejudice.?

Russerr C. Ly~Nca
Admanistrative Judge

I CONCUR:

Wirriam F. McGraw
Chief Administrative Judge

ESTATE OF JOHN JOSEPH KIPP
8 IBIA 30
Decided M arch 14, 1980

Appeal from order by Administrative
Law Judge David J. McKee denying
petition for rehearing.

Above order affirmed; order defer-
mining heirs reversed in part and
remanded.

2 We note that appellant’s response to the
motion to dlsmiss incorrectly states that the
appeals. were previously dismissed without
prejudice.
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1, Indian Probate:
Estate: Generally

Claim Against

The Board is not limited in its scope of
review of an Administrative Law Judge’s
disposition of claims and may exercise
the inherent authority of the Secretary to
correct a manifest injustice or clear error
where appropriate. )

2. Indian Probate: Claim Against
Estate: Proof of Claim

It would defeat the intent of Congress,
which has formulated strict rules for the
Secretary to follow in the management
of trust property, for claims arising from
alleged agreements affecting trust realty
to be allowed on the basis of mere parol
evidence. The potential for fraud would
otherwise be too great.

3. Indian Probate: Claim Against
Estate: Generally

The amount of a claim which must be
paid from ftrust assets is as erucial a
decision as whether such claim should be
paid at all. It would therefore be im-
proper for the Administrative Law Judge
to allow the agency superintendent to
determine the amount of an approved
claim which mwust be paid a general cred-
itor based on future documentation of
the creditor’s exhaustion of an Indian
decedent’s non-trust assets.

4, Indian Probafe: Claim Against
Estate: Source of Funds for Payment

While the Department’s regulations do
not explicitly recite that trust assets may
be utilized for the payment of general
creditors’ claims only after all other
sources of compensation have been ex-
hausted, this limitation is implicit in
both. the Department’s regulatory plan
for the payment of claims and in the na-
ture of the trust relationship between the
Secretary and Indian heirs of allotted
lands. Any trustee, let alone the Secre-
tary, would be derelict who generally
commits trust funds to pay debts legally
compensable from other sources.

5. Indian Probate: Claim Against
Estafe: Timely Filing: Generally

In accordance with 43 CFR 4.250, all
claims against the estate of a deceased
Indian held by creditors chargeable with
notice of the hearing under 48 CFR 4.211
(e) shall be filed prior to the conclugion
of the first probate hearing and if they
are not so filed, they shall be forever
barred.

APPEARANCES: William B. Sherman,
Esq., for appellants Aurice Kipp Show
and Max Lee Kipp; James C, Nelson,
Esq., for creditor Glacier County Bank.

OPINION BY CHIEF ADMIN-
ISTRATIVE JUDGE
HORTON

INTERIOR BOARD OF
INDIAN APPEALS

On Oct. 26, 1977, John Joseph
Kipp died intestate at the age of 52
at Great Falls, Montana. He is sur-
vived by his widow, Betty Joy
Kipp, and an adopted son, Martin
James Kipp. Decedent was the
beneficial owner of real property on
the Blackfeet reservation in Mon-
tana held in trust by the United
States under the provisions of the
General Allotment Act of Feb. 8,
1887, 24 Stat. 388, 25 U.S.C. §§ 331~
358 (1976). The value of the trust
real property for purposes of pro-
bate was estimated at $80,451.12
(including buildings on the land
valued at $10,000). At the time of
decedent’s death, there were appar-
ently no cash assets in his Individ-
uval Indian Money Account at the
Blackfeet Agency. However, in ad-
dition to his trust property, dece-
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dent possessed extensive assets in
non-trust realty and personalty.
Seven claims totaling more than
$186,000 were presented against the
trust estate in the proceedings
below. :

Two hearings were conducted in
this probate, the second of which
was a supplemental hearing on the
sole issue of the estate’s liability for
claims of indebtedness previously
filed. On Mar. 30, 1979, Administra-
tive Law Judge David J. McKee
entered an order determining heirs.
Included in this order were separate
rulings allowing or disallowing the
various claims at issue.

Aurice Kipp Show, decedent’s
surviving sister, and Max Lee Kipp,
a surviving brother, filed a petition
for rehearing from the above order
on May 4, 1979. The petitioners al-
leged that Judge McKee had erron-
eously denied their claims for un-
paid rental allegedly due them by
the deceased for the use of land.
This petition was denied by Judge
McKee by order dated June 6, 1979.

A notice of appeal from the order
denying petition for rehearing was
filed with the Board of Indian Ap-
peals on Aug. 6, 1979, by William
B. Sherman as counsel for Aurice
Kipp Show and Max Lee Kipp. Ap-
pellants’ opening brief was filed in
this matter on Oct. 23, 1979. The
only other brief received by the
Board is a statement filed by James
C. Nelson, counsel for the Bank of
Glacier County, which received
conditional approval from Judge
McKee for its claim filed against
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the estate in the amount of

$99,006.18.

Scope of Beview

(1] In the course of evaluating
the Administrative Law Judge’s
disposition of appellants’ claims,
the Board has examined the basis on
which other claims were either al-
fowed or disallowed in this case. As
a result of this review, it is consid-
ered necessary in this decision to
reverse the Judge’s allowance of one
of these claims and to qualify the
extent to which other claims ap-
proved by the Administrative Law
Judge and from which no appeal
was taken are, under law, actually
payable. This expanded considera-
tion of the decision appealed from
is authorized by 43 CFR 4.290
which states in part: “The Board
shall not be limited in its scope of
review any may exercise the inher-
ent authority of the Secretary to
correct a manifest injustice or error
where appropriate.”

Discussion, Findings and
Conclusions

In his order determining heirs,
the Administrative Law Judge
ruled on seven separate -claims
against decedent’s estate as follows:

1 Decedent’s widow, Betty Joy Kipp, has
submitted several statements urging expedited
resolution of this appeal without addressing
the merits of appellants’ claims, Counsel
James W. Zion, Helena, Montana, submitted
a certificate of representation to the Board on
behalf of the Mildred Kipp, descedent’s former
spouse, but no brief or other statement was
subsequently filed.
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1. Denied claim of Aurice Kipp
Show (appellant herein) in the
amount of $14,953.50, allegedly due
on an oral promise to compensate
for use of trust land.

2. Denied claim of Max Lee Kipp
(appellant herein) in the amount of
$7,226.75, allegedly due on an oral
promise to compensate for use of
trust land.

8. Denied claim of Woodrow
Kipp, a brother of decedent, in the
amount of $2,500, allegedly due on
an oral promise to compensate for
trust land acquired by gift deed.

4, Approved claim of the Black-
feet Tribe in the amount of $4,517.30
for unpaid balance on a loan which
was secured by a Departmentally
approved Assignment of Trust
Property and Power to Lease dated
Oct. 26, 1959.

5. Approved claim of Bank of
Glacier County in the amount of
$99,096.18, secured in part by liens
on non-trust property and assets, to
the extent such unpaid indebtedness
is not satisfied by “the total liquida-
tion of all non-trust security held
by the Bank.”

6. Approved claim of Good-Ta-
baracci, Inc., in the amount of
$1,875 (plus interest) for unpaid
balance on crop hail insurance.

7. Approved claim of Mildred
Kipp, former spouse of decedent, in
the amount of $55,000 based on
State court divorce decree and sub-
ject to limitation that deduction be
made for “amounts already paid
thereon from whatever source.”

317-795 0 - 80 - 3

For the reasons set forth below,
the Board affirms the Administra-
tive Law Judge’s disposition of
Claim Nos. 1 through 4 as enumer-
ated above; remands for further
proceedings the disposition of Claim
Nos. 5 and 6 ; and reverses the ruling
on Claim No. 7.

[2] The claims of Aurice Kipp
Show, Max Lee Kipp, and Wood-
row Kipp are not allowable for the
simple reason that insufficient proof
was offered by these claimants to
establish a legal indebtedness of the
decedent to them. By law, it was in-
cumbent on those either leasing or
deeding any irterest in trust lands
to the decedent during his lifetime
to obtain Departmental approval.
See 25 CFR 121.17-121.23 and 25
CFR Part 181.2 Yet, no records were
produced by these claimants in sup-
port of their claims that the dece-
dent either acquired trust land or
the use of trust land from them
through a compensation agreement.

In short, it would defeat the in-
tent of Congress, which has formu-
lated strict rules for the Secretary
to follow in the management of
trust. property, for claims arising
from alleged agreements affecting
trust realty to be allowed on the
basis of mere parol evidence. The
potential for fraud would otherwise
be too great. ‘

In contrast to Claim Nos. 1
through 3 above, the Blackfeet

2The statutory authority for these regula-
tory requirements appears in scattered secs.
of volume 25 of the United Staies Code. For
complete listings, see “Authority’” preface to
the rules cited.
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Tribe produced competent evidence
of a valid claim against decedent’s
estate. The indebtedness was proven
by documentary evidence and, in ac-
cordance with statute, the encum-
brance on decedent’s trust property
had ‘received Departmental ap-
proval. See 25 U.8.C. §483a
(1976).3

The claim by the Bank of Glacier
County was also supported by docu-
mentary evidence. Unlike the claim
of the Blackfeet Tribe, however, it
is not secured by any liens against
decedent’s trust property. Under
the circumstances, it was correct
for the Administrative Law Judge
to allow this claim as one established
by any other general creditor, pur-
suant to the provisions of 43 CFR
4.250-4.251.

[8] However, it appears from the
order approving the bank’s claim
that the specific amount of compen-
sation to be given this creditor was
left to the agency superintendent to
decide, based on future documenta-
tion of the bank’s exhaustion of de-
cedent’s non-trust assets.* Such a
procedure is improper.

The amount of a claim which must
be paid from trust assets is as cru-

3The tribe’s claims is allowable in this case
as a preferred claim notwithstanding the fact
it could obtain redress by means of foreclosure
or other methods prescribed in its lending
agreement with decedent. Since there was no
objection to the tribe’s claim, it is presumed
the heirs at law preferred settlement of the
estate’s indebtedness to the tribe through the
probate claims procedure rather than possibly
losing certain lands by foreclosure. See and
compare Estate of Lawrence Ecoffey, 5 IBIA
85 (1976) ; Acting Associate Solicitor’s Memo-
randum (Indian Affeirs) to Eraminer Moni-
gomery, A~58-1104.9A (Apr. 14, 1958).

tSee Order Determining Heirs
Mar, 30, 1979, at pp. 5-7.

dated
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cial a decision as whether such
claim should be paid at all. This
fact is patently clear where, as here,
the amount claimed exceeds the
estimated value of the trust estate
as a whole. The Department’s reg-
ulatory scheme for the payment of
claims, found in 43 CFR 4.250-
4252, clearly envisions that the Ad-
ministrative Law Judge presented
a claim will decide the amount of
payment, if any, to which a claim-
ant is entitled. See also 43 CFR
4.240(a) (3). This decision often
bears on mixed questions of fact and
law, as cited in the foregoing regu-
lations, and, where even on fact
alone, it remains a matter which is
best decided in a quasi-judicial set-
ting. Simply stated, what the Su-
perintendent should hear from the
Administrative Law Judge is how
much to pay a creditor on a proven
claim.®

There is a similar problem with
respect to the claim of .Good-Ta-
baracci, Inc. That is, the record is
devoid of any evidence that this
general creditor’s claim cannot. be
satisfied from non-trust assets of the
decedent.

[4] While the Department’s reg-
ulations do not explicitly - recite
that trust assets may be utilized for

5 In.some cases, this will require retention
of jurisdiction over a case by the Administra-
tive Law Judge until a creditor can prove that
non-trust assets or other securities have been
exhausted and that a sum certain from the
trust estate is therefore owing.

By regulation, there is one exception to the
principle that only the Administrative Law
Judge may determine and award claims. At
43 CFR 4.271 it is provided that agency super-
intendents may determine and award -credi-
tors’ claims when the value of a deceased

Indian’s trust personal property and cash is
less than $1,000.
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the payment of general creditors’
claims only after all other sources
of compensation have been ex-
hausted, this limitation is implicit
in both the Department’s regula-
~tory plan for the payment of
claims® and in the nature of the
trust relationship between the Sec-
retary and Indian heirs of allotted
land.” For that matter, any trustee,
let alone the Secretary, would be
derelict who generally commits
trust. funds to pay debts legally
compensable from other sources.®

8 Note, for example, 43 CFR 4.250(b) which
states in part: “[CJlaims shall show the
names and addresses of al] parties in addition
to the decedent from whom payment might be
sought.”

7 Consistent -with the Secretary’s trust re-
sponsibility to Indian heirs of allotted land,
it has long been recognized by the Department
that claims against an estate may not be en-
forced through the sale of trust lands. FHstate
of John J. Akers, 1 IBIA 246, 259 (1972).

8In a dissenting opinion in this case, it is
submitted that because allotted lands are not
subjeet to liens of indebtedness incurred while
title is held in trust (25 U.8.C. § 354 (1976)),
the Secretary lacks authority to administra-
tively allow claims against trust estates.

During the 70 years in which the Depart-
ment has been allowing claims against trust
estates, only one Federal district court has
used the above argument to disallow a claim.
Running Horse v. Udall, 211 F. Supp. 586
(D.D.C. 1962). There, the court held that the
Secretary -could not compensate a state for
old-age assistance payments rendered a de-
ceased Indian fromm trust assets of the de-
ceased. Departmental regulations were subse-
quently changed to accommodate the court’s
holding. See 43 CFR 4.250(g). Notwithstand-
ing the possible merits of the dissenting opin-
ion, it remains beyond the authority of this
Board to declare invalid ‘the various regula-
tions of the Department allowing the payment
of claims,

For the proposition that the Seeretary pos-
sesses implied legal authority to allow claims
in Indian probate proceedings held in accord-
ance with 25 U.8.C. §§ 372-373 (1976), see
Felix Cohen’s Handbook of Federal Indian Law
at 231 (U.N.M. ed. 1971); Solicitor's Opin-
ion. 61 ID. 37 (1952); 25 U.8.C. § 378a

The Board sees mo recourse but
to remand this matter to the Ad-
ministrative Law Judge ¢ for the re-
ceipt of evidence and entry of a
specific order allowing the claims of
the Bank of Glacier County and
Good-Tabaracei, Inc., in specific
amounts authorized by law and De-
partmental regulations.

[5] Finally, the claim of Mildred
Kipp should have been disallowed
by the Administrative Law Judge
as untimely filed. At 43 CFR 4.250
(a), it is provided:

{(a) All claims against the estate of a
deceased Indian held by creditors charge-
able with notice of the hearing under
§4.211(c¢) shall be filed with either the
Superintendent or the Administrative
Law Judge prior to the conclusion of the
first hearing, and if they are not so filed,
they shall be forever barred. [Italies sup-
plied.]

Mildred Kipp filed her claim with
the Administrative Law Judge on
Aug. 28, 1978, one day before the
second hearing held in the probate
of decedent’s estate. The first hear-
ing was held May 9, 1978, and it
was prior to the conclusion of such

(1976) (an Act adopted in 1942 relating to es-
cheat wherein Congress expressly authorizes
the Secretary to pay creditors’ claims) ; and
Bstate of Martin Spotted Horse, Sr., 2 IBIA
265, 81 I.D. 227 (1974). In addition to the
foregoing, we merely note the following: To
the extent that Indians exist daily on lines
of credit furnished them by grocers, doctors,
and other life-blood creditors, it is difficult to
perceive the good of a rule which would either
deny them this lifestyle or seriously impair
it through some  form ‘of ‘“Departmental
approval’ requirement.

% Administrative Law Judge McKee has re-
tired. Remand will therefore be made to his
successor, Administrative Law.Judge Alexan-
der H. Wilson.
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hearing when Mildred Kipp was re-
quired to file her claim.®

Therefore, by virtue of the au-
thority delegated the Board of In-
dian Appeals by the Secretary of
the Interior, 43 CFR 4.1, the deci-
sion of Administrative Law Judge
David J. McKee, dated June 6,
1979, denying appellants’ petition
for rehearing, is affirmed. However,
the Order Determining Heirs dated
Mar. 30, 1979, is reversed as to that
part of the decision allowing the
claim of Mildred Kipp. Further,
this estate is remanded to the Ad-
ministrative Law Judge with juris-
diction over the matter to receive
evidence and make specific findings.
conclusions and orders as to the
amount of compensation, if any, the
Bank of Glacier County and Good-
Tabaracci, Inc., are entitled to re-
ceive from the Department consis-
tent with this opinion and the regu-
latory requirements of 48 CFR
4.250-4.252.

W, Puainre HorTow
Chicf Administrative Judge

I concuURr:

MirourLr J. SaBacH
Administrative Judge

0 It is noted that Mildred Kipp has a rem-
edy at law for satisfaction of her claim by
virtue of the decree of divorce entered in Pro-
bate No. 2972, District Court of the Ninth
Judieial District, State of Montana, County
of Glacier, on Jan. 2, 1975. The foregoing
judgment does not purport to affect decedent’s
trust property. If it does, it is to such extent
voidable. See Mullen v. Simmons, 234 U.S.
192 (1914), )
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ADMINISTRATIVE JUDGE ARNESS
DISSENTING:

Presentation of ereditors’ claims
to the Administrative Law Judge
during probate against decedent’s
interests in allotted trust lands
raises issues in this probate which
require construction of provisions
of the General Allotment Act, the
Act of Feb. 8,1887, 24 Stat. 388, 390
(25 U.S.C. §§ 331, 349 (1976) ). The
Allotment Act is characterized thus
by the Court of Appeals for a cir-
cuit where a large amount of al-
lotted land is situated : “The pater-
nalism that characterizes the Allot-
ment. Act undoubtedly now offends
many Indians and non-Indians, but
we are free neither to rewrite his-
tory nor to redraft the Act to con-
form to our notions of contempo-
rary social attitudes” (Adkers v.
Morton, 499 F.2d 44, 48, n.3 (9th
Cir. 1974), cert. denied, 423 U.S.
831 (1975)).

The main purpose of the General
Allotment Act is to end the tribal
and nomadic ways of life among
the Indians, to encourage family
farming among them, to protect the
allottees’ interest in their trust lands
and provide their families with per-
manent homes (Hopkins v. United
States, 414 F.2d 464 (9th Cir.
1969)). Sec. 1 of the Act, 25 U.S.C.
§331 (1976), provides for allot-
ments to individuals for agricul-
tural purposes. After 25 years the
United States is to “convey * * * [a
patent] to said Indian, or his heirs
* % % in fee, discharged of said trust
and free of all charge or incum-
brance” (25 U.S.C. § 348 (1976)).
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When the fee patent is given, the
lands shall then become subject to
state law, but until then, “[S]aid
land shall not be liable to the satis-
faction of any debt contracted prior
to the issuing of such patent” (25
U.S.C. §349 (1976)). The Presi-
dent extended the trust period (to
the lands here in issue) until the pe-
riod of trust responsibility was ex-
tended indefinitely by the Indian
Reorganization Act of 1934 (Act of
June 18, 1934, 48  Stat. 984 (25
U.S.C. § 462 (1976)). The 1887 Act
contains no exception to the provi-
sion prohibiting encumbrance of
the land allotted prior to discharge
of the trust: If such exceptions ex-
ist, they must appear in later enact-
ments.

The development. of an elaborate
scheme of probate administration
by the Secretary was probably not
in contemplation of Congress in
1887 when the General Allotment
Act became law. Pursuant to the
Act the Secretary divided the reser-
vations affected into allotments
which were distributed to individ-
ual Indians subject to restrictions
against alienation.® The continued

extension of the trust period, how- .

ever, made some sort of probate
procedure appear necessary: The
current. probate practices derive
from the Act of June 25, 19102

1 The Blackfeet reservation 1s one of the
reservations directly affected by the Act; it
was created by the Aet of Apr. 15, 1874, 18
Stat. 28. '

236 Stat. 856, 25 U.B.C. § 373 (1976), as
amended. The evolution of Departmental pro-
bate practice is traced in the introduection to
Digest of Federal Indian Probete Law, Office
of Hearings ‘and, Appeals (1972). Currently,

which made the administration of
the estates of individual Indians the
exclusive province of the Secretary,
subject to infrequent judicial review
of decisions.?

The practice of allowing claims
began immediately following the
1910 statutory probate enactments
and was formalized in Depart-
mental regulations.* The regula-
tions promulgated in 1935 reflect
the policies applied in earlier De-
partmental orders in probate cases
decided in the course of the Secre-
tary’s administration - of Indian
estates, and present the same gen-
eral scheme as regulations currently
in effect published at 43 CFR Part
4, Subpart D.® The early creditors’

the probate of Indian trust estates is admin-
istered by Indian probate Administrative Law
Judgesy under the provisions of Departmental
regulation 43 CFR Part 4, Subpart D, whose
administration of probate matters is review-
able by this Board in the Office of Hearings
and Appeals, Department of the Interlor. 36
FR 7186 - (Apr. 15, 1971); 386 FR 24813
(Dec. 23, 1971). )

3 8ee Tooahnippah v. Hickel, 397 U.S. 598
(1970), for a discussion of judicial review of
Departmental probate proceedings. Early cases
established that the power of the Secretary
to handle these matters was virually excluf
sive. McKaey v. Kalyton, 204 U.S. 458 (1907) ;
Hy-yu-tse-mil-kin v. Smith, 194 U.S. 401
(1904); Bond v. United States, 181 F. 613
(C.C. Or: 1510). .

"¢ Following the June 25, 1910, Act, regula-
tions were issued in 1910 by the Secretary;
regulations were again published in 1915, and
revised in 1923 and 1935. Determination of
Heirs and Approval of Wills of Indians Except
Members of the Five Civilized Tribes and the

. Osages, Regulations. Moy 31, 1935, 55 1.D.

263.

5 Specifically 43 CFR 4.250 through 4.252.
Previously appearing at 25 CFR Part 15, the
probate regulations were republished at 43
CFR Part 4 in 1971, concurrent with the
establishment of the Office of Hearings and
Appeals. 43 CFR 4.252, the section of the reg-
ulation construed by this opinion, appears for

the first time in that publication of the Rules.

36 FR 24813 (Dec. 23, 1971).
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claims appear to have been for
relatively insignificant amounts
which were small in relation to the
trust estate; the payment to the
creditors was often made in a re-
duced amount or denied altogether
if the estate was small or the condi-
tion of the heirs seemed to warrant
reduced payment or denial of
payment.®

However, except as provided by
Congress, the Secretary is not au-
thorized to allow debts incurred by
an Indian decedent to be a charge

¢ See, for example, Hstate of Samuel John
Hagle Horse, Probate 165.1 (Sept. 6, 1911),
where claims totaling $392.30 were disallowed
against an estate composed of $30.80 in cash
and trust land valued at $665.81.

Most reported instances involving Depart-
mental approval of creditors” claims appear
after 1910. Representative claims, usually for
less than $100, include claims for groceries
and auto repairs (Bstate of Phillip American
Bear, Probate 1818-33 (Dec. 2, 1933)); re-
payment of prior approved loans (Estate of
Noah Bad Wound, Probate 78151-38 (May 9,
1939)) ; support of decedent by maternal
grandmother (Hstate of Mary Beor Looks Be-
hind, Probate 102279-21 (Dec. 20, 1921));
casket (Estate of Black Bagle, Probate 36381
34 (Apr. 18, 1935)); nursing care (Bstate
of Black Hawk, Probate 63211.30 (Jan. 28,
1985)) ; clothing (FPstate of Blue Hyes, Pro-
bate 36659—26 (June 21, 1938)) ; abstractor’s
fee (Estate of William Cuarpenter, Probate
55428-834 (Mar. 29, 19385)); alimony and
child support (Fstate of Hleanora Devine,
Probate 38411,29 (July 23, 1929)); State old
age assistance (Hstate of Lucy Little Tail,
Probate 25973-38 (July 20, 1943)).; surgeons
fees - and hospital bills (Estaie of Fred
Loudner, Probate 14035 (Apr. 3, 1935));
“luxury items” (Hstete of William Palmier,
Probate 17609-35 (June 21, 1985)) ; gasoline,
oil, tires, chains, car battery, and coal (Estate
of Oharles Roubideauw, Sr., Probate 86116
(May 24, 1937)); haullng wood and water
(Bstate of Sharp Pointed, Probate 11948.36
(Sept. 30, 1936)); tribal eourt judgment
(Bstate of Lucy Spotied C’rm{v, Probate
20370-32 (Aug. 8, 1932)); car repair and
restaurant bill (Hstate of Foster Thunder-
hawk, Probate 81837-26 (Feb. 27, 1940)) ;
and a loan secured by a note (Hstate of Ben-
jamin Quapaiw, Probate 28998-20 (Mar. 14, .
1927)).
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or encumbrance against the de-
cedent’s trust property in the hands
of his Indian heirs (25 U.S.C. § 349
(1976) ; Squire v. Capoeman, 851
U.S. 1 (1956); House v. United
States, 144 F.2d 555, cert. denied,
323 T.S. 781 (1944); Running
Horse v. Udall, 211 F. Supp. 586
(D.D.C. 1962); Estate of Phillip
Tooisgah, 4 IBIA 541, 82 L.D. 541
(1975), a’d Tooisgah v. Hleppe,
418 F. Supp. 913 (W.D, Okla.
1976) ; Solicitor’s Opinion M-36066
(Feb. 3, 1959)). Not only does the
Act of June 25, 1910, not provide
for the allowance of -creditors’
claims against such estates, the Act
of Feb. 8, 1887, specifically forbids
the practice.” Congress has, how-
ever, created several statutory ex-
ceptions to the general rule estab-
lished by the 1887 Act. Thus, pro-
vision is made for payment of
creditors’ claims from estates which
escheat (Act of Nov. 24, 1942, 56
Stat. 1021, 25 U.S.C. §373a and b
(1976) ). Encumbrance is permitted
also, where the Secretary previous-
ly has approved a mortgage of the
trust propérty during the decedent’s
lifetime (25 U.S.C. § 483a (1976))

7 Questions concerning the availability of
assets to satisfy unpald claims usually focus
on income derived from the land rather than
the land itself, since the prime reason for
holding the land in trust is to keep it unencum-
bered. It now appears settled that income
derived directly from the land is also trust
property and eannot be encumbered. (This has
not always been clearly the rule, however. See
Jones v. Taunch, 186 F.2d 445 (10th Cir.
1951), rev’d, in Squire v. Capoeman, above.)
What constitutes income derived directly from
thé land may be difficult to ascertain in some
cages but farm land being farmed by the bene-
ficial owner produces income that retains the
trust character Critzer v. Unilted States,—
Ct, CL—(Apr. 18, 1979), 47 U.S.L.W. 2684.
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or the creation of a security interest
in cash trust assets for purposes
consistent with the exercise of the
trust responsibility (256 U.S.C. § 410
(1976) ). The Departmental credi-
tors claims regulation, 48 CFR
4.952, recognizes the limited scope
within which payment of claims
may be made, providing they may
be allowed only to the extent not
“prohibited by law.” There appears
to be no reason why a procedure for
obtaining prior approval of com-
niercial claims could not be devised
within the statutory framework.
(Mortgages under 25 U.S.C. § 483a
are currently administered pur-
suant to 25 CER 121.34.)

A 1952 Solicitor’s opinion takes
official notice that secs. 1 and 2 of
the Act of June 25, 1910, contain no
provision for the allowance of cred-
itors’ claims (Solicitor’s Opinion,
61 I.D. 37 (1952)).® Despite the ab-
sence of statutory authority for the
payment of such claims, however,
the opinion finds an implied author-
ity in the Secretary to approve
creditors’ claims, based upon rea-
soning that accepts analogy to state
probate proceedings as a necessary
part of the distribution of Indian
estates. The position expressed by
the 1952 opinion apparently repre-

8 The opinion indicates. concern about the
‘eontinuing Departmental practice of allowing
claims against trust estates, in light of enact-
ment of an escheat statute expressly providing
for allowance of creditors’ claims against
trust estates, apparently as an express excep-
tlon to the general rule that claims against
such property are ungnforceable. The opinion
concludes that the claims practice based upon
custom should continue, but that some regu-
latory reform is required in order to provide
a basis for such payments.

sented the position of the Depart-
ment until 1962, when the opinion
in Running Horse v. Udoll, above,
held the Departmental position as
stated. by the Solicitor to be errone-
ous while holding a creditor’s claim
invalid based upon analysis of the
1887 Allotment Act and the Act of
June 25, 1910.

In Running Horse an order deter-
mining heirs had allowed payment

~ from trust assets to be made to the

creditor State of South Dakota, a
practice the court found to be be-
yond the authority of the Secretary
where there were living heirs who
were denied the benefit of the trust
property which was subject to the
Secretary’s administration pursu-
ant to the General Allotment Aect.?
The interaction of the 1887 Act and
the 1910 Act was considered by the

¢ 211 F. Supp. at 588. The court first found
at p. 587, in a fact situation nearly identical
to that in this probate, that:

“4, The land referred to above originally
was allotted by trust patent No. 276674 dated
June 18, ‘1912, from the United States to
Abraham Running Horse, Rosebud Sioux Al-
lottee No. 6095, and inherited by James Run-
ning Horse from the trust patentee. The trust
patent was issued under the Sioux Allotment
Act of March 2, 1889, 25 Stat. 888, which by
reference incorporates the provisions of Sec-
tion 6 of the General Allotment Act of Feb-
ruary 8, 1887, 24 Stat. 390, 25 U.S.C. § 349,
as amended. Under the terms of the Sioux Al-
lotment Act, the United States agreed to hold
the land, ‘in trust for the sole nse and bene-
fit’ of Abraham Running Horse or, in the case
of his death, of his heirs; and further agreed,
upon the expiration of the trust period, to
convey the land to Abraham Running Horse or,
in case of his death, to his heirs, ‘In fee, dis-
charged of sald trust and free of all charge
or incumbrance whatsoever ;- * * *': and fur-
ther agreed that such trust lands ‘shall not
be liable to the satisfaction of any debt con-
tracted prior to the issuing of such [fee]
patent: * * *? The trust period is now and
has been in effect at all times material to this
case.”
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opinion, which concluded that no
implied authority to allow credit-
ors’ claims could be derived from a
statutory scheme which expressly
forbids- any encumbrance of the
land which is the subject of the
legislation. The reasoning of the
court in Running Horse thus disap-
proves the logic of the 1952 Solici-
tor’s opinion. The rationale for

allowing creditors’ claims stated in -

the 1952 opinion, however, later be-

came the basis for the opinion in the

- Estate of Martin Spotted -Horse, 2
IBIA 265,81 1.D. 227 (1974), relied
upon by the majority opinion.

The opinion in Spotted Horse al-

" lowed three creditors’ claims, two
of which had not been given prior
Secretarial approval, and which,
therefore, lacked a specific statutory
basis. Spotted Horse repeats the
rationale of the 1952 Solicitor’s
opinion struck down by the district
court, No attempt is made to dis-
tinguish the holding in the Running
Horse decision, although there is an

inference in Spotied Horse that.

Running Horse is limited to its
facts. (The amendment of Depart-
mental regulations to provide that
state old age assistance claims are
not payable from trust assets seems
to confirm that this became the De-
partmental position.) Such an in-
terpretatiorr recognizes a claims
practice that has been followed
since 1910, but ignores the Running
Horse holding- that “[t]he Secre-
tary is not authorized by law to al-
low debts incurred by an Indian
decedent as a charge or encum-
brance against the decedent’s trust
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property-in the hands of his Indian
heirs.” **  Running Horse and
Spotted :Horse simply cannot be
reconciled.

It is a general rule of construc-
tion in statutes involving Indian
affairs that doubtful statutory lan-
guage must be interpreted in favor
of the Indians. Worchester v. Geor-
gia, 31 U.S. (6 Pet.) 214 (1832);
Bryan v. Itasca County, Minnesota,
426 U.S. 378 (1976). In the case
where creditors seek to encumber
trust property established by the
General Allotment Act, however,
there is no ambiguity. The 1887 Al-
lotment Act forbids allowance of
encumbrances prior to termination
of the trust status of allotted lands.
Restrictions on lands imposed by
the General Allotment Act run with
the land: not being personal to the
individual allottee, the restrictions
continue until the time set for their
expiration by Congress. Bowling v.
United, States, 233 U.S. 528 (1914) ;
United States v. Noble, 237 U.S. 74
(1915) ; Couch v. Udall, 404 F.2d 97
(1968). The restriction is not af-
fected by the death of the original
allottee, nor by changes in the per-
sonal status of the allotment holder.
Oklahoma Gas & Electric Co. v.
United States, 609 F.2d 1365 (10th
Cir. 1979). Whatever the situations
of the original allottees and their
families may have been in the first
half of the twentieth century, which -
may perhaps have led the Depart-

18 Jd. at p. 588, More Importantly, the posi-
tiqh taken ignores the Running Horse reason-
ing and the legal basis for the holding, which
is unassailable. -
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ment to pay creditors’ claims from
trust assets, the conditions of the
second half of the century exempli-
fied by the estate here in probate in-
dicate that creditors’ claims pre-
sented against the trust estate of a
small farmer are considerable, and
are capable of effectively eliminat-
ing existing allotments.

The trust estate here in probate
is only a part of the total estate of
the decedent: The record indicates
the greater part of his estate is in
probate in the state district court,
while certain personal effects are
subject  to the jurisdiction of a
tribal court established pursuant to
25 CFR Subchapter B, Part 11.
Three different tribunals—State,
Departmental, and tribal are now
administering parts of decedent’s
estate. This situation exposes the
fallacy in the thesis that the De-
partmental practice must afford to
commercial and other creditors the
same rights they would enjoy if the
trust estate were unrestricted: to
afford the benefits of the Allotment
Act to decedent’s heirs does not
deprive his creditors of a forum for
presentation of their claims.

The majority opinion expresses
concern that a holding which ex-
empts trust property from all credi-
tors’ claims will result in a denial
of credit to allottees and their heirs
by the general commercial commu-
nity. It overlooks the statutory
exceptions permitting certain mort-
gages and encumbrances of person-
alty. And it assumes that the allot-
tees have no other assets—an as-

317-795 0 - 80 - 4

sumption which is demonstrably
false in this instance. The majority
position shows a willingness to “re-
draft the act to conform to our no-
tions of contemporary social atti-
tudes.” 1 ‘

Congress exercises plenary power
in the area of Indian affairs. United
States v. Kagama, 118 U.S. 875
(1886). In the case of the restric-
tion against encumbrance it imposed
upon trust lands with the passage
of the 1887 Allotment Act, it has
created several exceptions. Trust
lands can be encumbered by the
beneficial owner with the prior ap-
proval of the Secretary, for ap-
proved purposes, as was done in the
case of the mortgage given by de-
cedent to the Blackfeet Tribe (25
CFR 121.34, implementing 925
U.S.C. §§483a, 410 (1976)). The
very existence of the statutory ex-
ceptions indicates that, in the case
of the General Allotment Act, as
with Indian legislation in gemeral,
it is not proper to graft interpreta-
tions unfavorable to Indians onto
the Act without express authority
for such a position. (Bryan v. Itasca
County, above.) If exceptions are
intended to the general rule that
there shall be mo encumbrance of
trust Jands in the hands of allottees
or their living heirs, Congress must

11 Allowance of the exemption for this class
of ‘property from the claims of creditors
merely recognizes a class of property to be
exempt from such claims in addition to the
exemptions permitted by State laws. The rec-
ord of this case indicates that, except for the
tribe, none of the creditors placed any reliance
upon the trust property when they extended
credit to decedent. .
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enact those exceptions in specific
legislation.t? .

Of the seven claims presented
against the estate, only one was pre-
sented for prior approval by the
Secretary  during decedent’s life-
time pursuant to provisions of 25
U.S.C. §483a (1976). The claim of
the Blackfeet Tribe is entitled to
approval for payment subject to the
limitations stated at 43 CFR 4.251
(d). The remaining claims are bar-
red. by the provisions of 25 U.S8.C:
§ 349 (1976). The estate should
therefore be remanded to the Ad-
ministrative Law Judge with in-
structions to disapprove all cred-
itors’ claims except the claim by the
Blackfeet Tribe.

FRANBLIN ARNESS
Administrative Judge

CHEYENNE RESOURCES, INC.

46 TBLA 277
Decided March 27,1980

Appeal from decision of the Wyoming
State Oﬁice, Bureau of Land Manage-
ment, rejecting simultaneous oil and
gas lease offer W 68690.

Affirmed.

12 While the rule urged by this opinlon
would change Departmental practices, the
continued adherence to an erronecous practice
cannot be justified merely to avoid disruption
of customary usage.. This Board has the au-
thority to announce such a change in Depart-
mental practice. Unifted States v. Winegar,
16 IBLA 112, 81 I.D. 370 (1974), rev’d on
other grounds sub wom. Shell 0Oil Co. V.
Kleppe, 426 T, Supp. 894 (D. Colo. 1977). See
Solicitor’s Opinion, 84 I.D. 54, 62 (1976);
Solicitor's Opinion, 84 LD. 443, 453 (1977);
Solicitor’s Opinion, 86 1.D. 307, 318 (1979).
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1. 0il and Gas Leases: Applications:
Generally—O0il and Gas Leases: First-
Qualified Applicant

An oil and gas lease offer filed in the
name of a corporation in a simultaneous
filing is properly rejected where it is not
accompanied either by corporate quali-
fication papers or by any reference to a
serial number where such information
might be found, as required by 43 CFR
3102.4-1. Such .omissions cannot be
cured after the drawing.

2. -Administrative Procedure: Hear-
ings—Hearings—~0il and Gas Leases:
Applications: = Generally—Rules of
Practice: Hearings

‘Where a corp(n:ate simultaneous oil and
gas: lease offeror alleges no facts which
could disprove its failure to comply with
43 CKFR 38102.4-1, no hearing will be
granted as requested.

3. Administrative Procedure: Deci-

sions—Board of Land Appeals

As precedents, decisions of the Board of
TL.and Appeals should be cited by the vol-
ume and  page number given on the bot-
tom of the page of the decision and not
to the IBL.A docket number shown on the
top of the decision.

4, Administrative Practice—Adminis-
trative Procedure: Decisions—Board of
Land Appeals—Bureau of Land Man-
agement

Decisions of the Interior Board of Land
Appeals are indexed, digested, and avail-
able for public inspection pursuant to
published Departmental regulations.
'_[‘hej7 meet the requirements of the Ad-
ministrative Procedure Act and serve as
binding Departmental precedents. How-
ever, adjudicative decisions by local Bu-
reau of Land Management offices do not
meet requirements of the Administrative
Procedure Act and are not binding prece-
dents. ’
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APPEARANCES: Robert R. Spatz,
President, Cheyenne Resources, Ine.

OPINION BY
ADMINISTRATIVE
JUDGE THOMPSON

INTERIOR BOARD OF
LAND APPEALS

Cheyenne Resources, Inc., ap-
pealed from the July 27, 1979, deci-
sion of the Wyoming State Office,
Bureau of TLand Management
(BLM), which rejected its simul-
taneous oil and -gas lease offer
W 68690 for Parcel No. 1696 of the
June 1979 list. The offer was filed in
a simultaneous drawing procedure
held pursuant to 43 CFR Subpart

3112. BLM rejected this drawing

entry card offer, executed on behalf
of Cheyenne Resources, Inc., be-
cause it was accompanied neither by
evidence of corporate qualifications
nor by any reference to a previously
filed statement of corporate qualifi-
cations. g

Appellant argues primarily that
shortly after the drawing it re-
ferred BLM to its corporate quali-
fications on file; that rejection con-
tradicts 43 CFR 8112.5; ' that
BLM’s cited authority, a Board de-
cision, is “unpublished, unindexed
and unpromulgated”; and that the
rejection is arbitrary and capri-
cious. Appellant also requests a
hearing on various matters, includ-
ing BLM guidelines, procedures,

and regulations relating both to

simultaneous and competitive oil
_and gas lease offers.

The determinative question in
this case is whether appellant’s offer
complied with regulation 43 CFR
3102.4-1 which specifies in perti-
nent part:

If the offeror is a corporation, the of-
fer smust be accompanied by a state-
ment showing * * * (b) that it is au-
thorized to hold oil and gas leases and
that the officer executing the lease is au-
thorized to act on behalf of the corpo-
ration in such matters, * * *. Where such
material has previously been filed a ref-
erence by serial number to the record in
which it has been filed, together with a
statement as to any amendments will be
accepted. [Italics supplied.]

[1] The Board has held repeat-
edly that this regulation is manda-
tory. Corporate offers which lack
corporate qualification papers or
the reference to previous filings
must be rejected, Anchors & Holes,
Inc., 83 IBLA 3839 (1978); Dal
Motro Investmenit Co.,29 TBLA 198
(1977), and cases cited. Appellant
left blank that space on its drawing
entry card which called for the ser-
ial number of the record of any pre-
viously filed corporate qualifica-
tions. Under the simultaneous draw-
ing procedures, an oil and gas lease
must be issued to the first-qualified
applicant. 43 CFR 8112.4-1 and
.5-1. “The Secretary is bound by his
own regulation so long as it remains
in effect. He is also bound * * * to
treat alike all violators of his regu-
lation.” McKay v. Wahlenmaier, 226
F.2d 85, 43 (D.C. Cir. 1955). Be-
cause of its omission, appellant was
not the first-qualified offeror.

A first-drawn simultaneous draw-
ing entry card, defective for non-
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compliance with 43 CFR 8102.4-1,
cannot be cured by submission of
additional information after the
drawing. Don C. Bell 11, Trustee,
49 IBLA 21 (1979). Giving an un-
qualified first-drawn entrant addi-
tional time to file infringes on the
rights of the second-drawn offeror.
Ballard E. Spencer Trust, Inc. v.
Morton, 554 F.2d 1067 (10th Cir.
1976), eff’g, Ballard E. Spencer
Trust, Inc., 18 IBLA 25 (1974).
Thus, appellant’s attempts to rem-
edy the omission after the drawing
could not cure the defect which re-
quired rejection.

Competitive leasing differs from
simultaneous oil and gas leasing in
that certain minor defects can be
cured after the high bidder is

chosen. The essential element of a -

simultaneous; noncompetitive lease
offer is determination of the first-
qualified = offeror, whereas the
amount bid is the determinative fac-~
tor in the competitive leasing
scheme. Alaska O and Minerals
Corp., 29 TBLA 224, 231, 84 1.D.
114, 118, n.1 (1977); Ballard E.
Spencer Trust, Inc., supra. In com-
petitive leasing, there is no second
drawee whose rights would be in-
fringed by cure of minor defects.
[2] Appellant requests a hear-

ing. For the Board of Land Appeals
to grant a hearing, in exercise of its
discretion under 43 CFR 4.415, the
appellant must allege facts which, if

proved, would entitle it to the relief

sought. Foote Mineral Co.,34 IBLA
285, 85 1.D. 171 (1978); Rodney
Rolfe, 25 IBLA 331, 83 1.D. 269
(1976). Here, the appellant has
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alleged no fact which, if proved,
would compel a different legal con-
clusion. As we noted before, appel-
lant’s drawing card refers to the
requirement in the regulations and
also has a space for referencing
the serial number where corporate
qualifications have previously been
filed. Nothing in appellant’s lengthy
appeal can excuse its failure to com-
ply with the clear regulatory re-
quirement.

[8] Most of appellant’s argu-
ments and all the matters upon
which it requests a hearing are com-
pletely irrelevant to the crucial is-
sue here of noncompliance with the
regulation. Appellant has used a
shotgun approach of attacking
BLM and requesting a hearing on
various types of administrative and
policy functions. The only matter
of any relevance here which has
been raised by appellant is a cita-
tion error in the BLM decision. Al-
though the decision correctly re-
ferred to the pertinent regulation,
43 CFR 3102.4-1, it added as a cita-
tion, “See Pan Ocean Oil Corpora-
tion, IBLA 71-112, April 12, 1971.”
This citation form is not correct.
The number given is on the decision,
but it is the number under which
the appeal was docketed with this
Board. This number is given at the
top of the decision, but should not
be used when citing a decision as
precedent. The appropriate form
for citing a decision of the Board
of Land Appeals is by giving the
name of the case, volume number of
the decision, page number, and then
the year of the decision. The vol-
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ume and page numbers are given
at the bottom of each page of the
decisions. The first page of the de-
cision is used for citation purposes.
Thus, the appropriate citation
should have been Pan Ocean Oil
Corporation, 2 IBLA 156 (1971),
and the decision could readily have
been found at page 156 of Volume 2
of the Board’s decisions in its loose-
leaf service.! This citation error is
harmless because the consequences
of the regulation are clear.

[4] In order to apprise appellant
and others concerning Board deci-
sions used as precedents in deci-
sions, we point out the tollowing.
The availability of decisions by this
Board is governed by Departmental
regulations set forth at 43 CFR 2.2.
Paragraph (a)(1)- and subpara-
graph (ii) provide that such deci-
sions are available for inspection
and copying in the Office of Hear-
ings and -Appeals, Ballston Bldg.
No. 3, 4015 Wilson Blvd., Arling-
ton, Virginia 22203, Paragraph (3)
of the regulation refers to the
Index-Digest issued by this Depart-
ment wherein certain opinions, in-
cluding those by the Board of Land
Appeals, are covered in the Index-
Digest. Pursuant to the regulation,
the Index-Digest is available for
use by the public at the above ad-
dress and also in the Docket and
Records Section, Office of the So-
licitor, Interior Bldg., Washington,

1 Certain Board decisions are also published
in the bound volumes, Decisions of the Depart-
ment of the I'mterior (cited as 1.D.). An addi-
tional citation- to "the volume and page
numbers of the decision in the IL.D.'s would
also be given.

D.C. 20240, and in the offices of the
Regional Solicitors and Field So-
licitors. While the regulations.do
not so require it, the Index-Digest
and Board decisions should also be
available at most BLM offices, at
least, the State Offices. They may
also be found in many good law
libraries. We note that the Pan
Ocean il decision could have been
readily identified from either the
name of the case list or through
perusal of subject headings in the
Index-Digest where the correct ci-
tation is given. It also could have
been identified by this Board if in-
quiry had been made.

Because the Board of Land Ap-
peals decisions are indexed and
made available to the public in ac-
cordance with published rules, as
described above, they may be “re-
lied on, used, or cited as precedent”
by Departmental officials, including
those in BLLM, in aceordance with
the Administrative Procedure Act,
5 US.C. §552(a)(2) (1976).2
Therefore, while Board of Land
Appeals decisions serve as binding
precedents for BLM, decisions of
local BLM offices are not in the same
category, not being final if an ap-
peal is taken, not being indexed and

2An 6pinion by the Assistant Solicitor,
Branch of Land Appeals, prior to the creation
of the Board of Land Appeals in July 1, 1970,
United States v. Johnsown, A-30191 (Apr. 2,

1965), held that Departmental decisions which .

are available for public inspection pursuant
to published regulations were in accord with
the provisions of the Administrative Proce-
dure Act effective at that time even though
they are not included in the volumes published
as Decisions of the Department of the Inte-
rior. This is true today for decisions of the
Board of Land Appeals.
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otherwise not meeting the require-
ments of the Administrative Pro-
cedure Act for precedential
opinions.

Therefore, pursuant to the au-
thority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the deci-
sion of the Wyoming State Office is
affirmed.

Joaxn B. THompson
Administrative Judge

WE CONCUR:

Epwarp W, StueBiNg
Administrative Judge

James L. Burskr
Admanistrative Judge

FELL ENERGY COAL CORP.
2 IBSMA 34

Decided March 28, 1980

Appeal by the Office of Surface Mining
Reclamation and Enforcement from a
Nov. 7, 1979, decision of Administra-
tive Law Judge David Torbett in
Docket No, NX 9-99-R vacating Vio-
lation No. 1 of Notice of Violation No.
79-I1-57-12, issued for failure to erect
and maintain mine identification signs
at all points of public access to the
mine.

Reversed,

1. Surface Mining Control and Recla-
mation Act of 1977: Signs and Markers

The requirement of 30 CFR 715.12(b)
that mine and permit identification signs

DECISIONS OF THE DEPARTMENT OF THE INTERIOR
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be maintained until the release of all
bonds is violated if such signs are not
present during an inspection and the
permittee has not exercised reasonable
diligence to maintain them.

APPEARANCES: Marcus P. McGraw,
Esq., Assistant Solicitor for Enforce-
ment, Office of the Solicitor, Washing-
ton, D.C., and John P. Williams, Esq.,
Office of the Field Solicitor, Knoxville,
Tennessee, for the Office of Surface
Mining Reclamation and Enforcement.

OPINION BY INTERIOR
BOARD OF SURFACE
MINING AND RECLAMATION
APPEALS

On May 22, 1979, the Office of
Surface Mining Reclamation and
Enforcement (OSM), pursuant to
the Surface Mining 'Control and
Reclamation Act of 1977,* inspected
an area in De Kalb County, Ala-
bama, permitted by the State under
permit number P-54 to Fell Energy
Coal Corp. (the company). Mining
had been completed at the site, but
full revegetation was not yet
achieved and the reclamation bond
had not been released. OSM In-
spector Dennis Winterringer issued
Notice of Violation No. 79-II-57-
12, containing two violations, to the
company. Violation No. 2 was later
vacated by OSM. Only Violation
No. 1, failure to erect a mine and
permit identification sign on an
access road in violation of 30 CFR
715.12(b), is at issue.”

130 U.S.C. §§ 12011328 (Supp. I 1977).

2 As part of Violation No. 1 the notice also
stated that “the sign should not be removed
until after release of all bonds.”
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H. R. Fell, president of the com-
pany, requested review of this
violation on Aug. 2, 1979. A hearing
was held on Oct. 19, 1979, before
Administrative Law Judge David
Torbett, who ruled that Fell had
erected a sign as required, had not
removed the sign, and had visited
the site with reasonable regularity.
The decision concluded that the
company should not be held respon-
sible for the fact that the sign was
not present at the time of the
inspection.

Discussion and Conclusions

The evidence supports the find-
ings that Mr, Fell had erected a sign
on the mine’s access road and that
he had not removed.it. However, the
evidence does not support the find-
ing that he or others in the company
visited the site with reasonable
regularity. Fell knew the sign was
being removed (Tr. 94, 10,12, 14) .2
The sign was replaced twice, once
by Mr, Fell in October or Novermber
1978, and a second time by his
superintendent before February
1979, when Fell last visited the
property (Tr. 14, 15, 22).4 The Fed-
eral inspection was held on May 22,
1979, some 3 months later. On that

3 Mr. Fell wrote to OSM, complaining that
the land owner had removed the signs (Tr.
9A). After the OSM Inspector testified that
the owner denied this, Mr, Fell stated that
his allegation was based on'-conjecture and
that he did not know who removed the signs
(Tr. 10, 12).

¢On Mar. 7, 1979, an Alabama State Inspec-
tor saw the sign (Tr. 22, 23). Although Fell
saw the State inspector’s report, there is no
evidence as to when he saw it.

date no sign was in evidence. More-
over, Mr. Fell testified that he did
not know whether a sign was up on
Qct. 19,1979, the date of the hearing
(Tr. 18). Since he testified he last
visited the site in February 1979
and that the last sign was erected
before February 1979, the con-
clusion is inescapable that he either
didnot visit the site between Febru-
ary and October 19, a period of
ahout 8 months, or, if he visited it
after May 22, he did not replace the
sign.. This is neither reasonable
regularity nor reasonable diligence.
[1] Mine and permit identifica~
tion signs are required to be erected
at all points of public access to the
mine by 30 CFR 715.12(b).® These
signs are not to be removed until
the release of all bonds. Because the
required sign was not present at the
time of the inspection and the bonds
had not been released, Violation No.
1 of the Notice of Violation was
properly issued. Since the company
did not exercise reasonable dili-
gence in maintaining a sigm, it can-
not be excused from compliance
with the statute and regulations.®

5 See. T15.12(b) reads: “Mine and permit
identification sitgns. Signs identifying the mine
area shall be displayed at all points of access
to the permit area from public roads and high-
ways. * * * Such signs shall not be removed
until after release of all bonds.”

8 JTudge Torbett concluded that the mine
operator is not an insurer and thus not re-
sponsible for absence of the sign due to acts
of God or vandalism. Because of our holding
herein, we need not and do not decide whether
the permittee’s responsibility is absolute, or if
under different circumstances the violation
might properly be vacated. Circumstances
such as those suggested during the hearing
might be considered in determining the
amount of any eivil penalty, if one is imposed.
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Therefore, because the evidence
indicates that there was a violation
of 30 CFR 715.12(b), Violation No.
1 of Notice of Violation No. 79-I11-
57-12 should not have been vacated.
That violation was properly issued
and the 'decision of Nov. 7, 1979, is
reversed.

NewroN FRISHBERG
Administrotive Judge

Wis A, Irwin
Chief Administrative Judge

Mervin J. MmxIN
Administrative Judge

APPEAL OF NATIONAL INSTITUTE
FOR COMMUNITY DEVELOP-
MENT, INC.

IBCA-1185-3-78

Decided March 28, 1980

Contract No, 68-01-0422, Environ-
mental Protection Agency.

Denied.

1. Contracts: Construction and Qpera-
tion: Generally—Contracts: Construe-
tion and Operation: Allowable Costs—
Contracts: Disputes and Remedies:
Burden of Proof '

Where a cost-plus-fixed-fee contractor
has signed a contract amendment; accept-
ing the auditor’'s recommended overhead
rates and no proof is offered to support
claims for other disallowed costs, the
Board finds there was a binding agree-
ment on overhead rates and a failure to
prove appellant’s claims for other costs.
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APPEARANCES: Mr. Lawrence 4.
Brailsford, President, National Insti-
tute for Community Development, Inc.,
Arlington, VA, for Appellant; M.
Donnell I. Nantkes, Government
Counsel, Washington, D.C,, for the
Government.

OPINION BY
ADMINISTRATIVE
JUDGE DOANE

INTERIOR BOARD OF
CONTRACT APPEALS

This is an appeal from the con-
tracting officer’s decision to disallow
$46,764 of costs under a cost-plus-
fixed-fee contract. The appeal is
submitted on the record. The appel-
lant having vouchered for and been
paid the disallowed costs, the Gov-
ernment is asking for repayment
of them.

Background

Appellant was awarded a cost-
plus-fixed-fee contract (AF-B)?* on
June 26, 1972, for the design, devel-
opment, and implementation of an
automated data storage and retrival
system. The contract contained ceil-
ing overhead rates. The contract
was awarded by the Small Business
Administration under authority of
sec. 8(a) of the Small Business Act
(15 U.S.C. §637(a) (1976)). Ap-
pellant apparently is a minority

1 All references are to the appeal file.
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controlled firm. Modifications to the

contract resulted in a final estimated -

cost of $1,241,275 and fixed fee of
$101,572 for a total of $1,342,847.
Performance was due to be com-
pleted in June 1974, but was ac-
tually completed in December 1974
(AF-G). After completion of the
contract, the audit report (AF-G)
questioned costs of $46,764. Of the
total, $88,776 were questioned over-
head costs which were applicable to
disallowed direct costs or exceeded
the contract ceiling overhead rates.
Modification 10 to the contract in-
corporated the  auditors recom-
mended overhead rates for periods
in which the actual rates were less
than the ceiling rate and the ceiling
rate for periods in which actual
rates exceeded the ceiling. Modifica-
tion 10 was executed by the Govern-
ment on Mar. 31, 1977, and by ap-
pellant on Mar. 29, 1977.

Appellant filed a notice of appeal
of the contracting officer’s decision
on Feb. 17, 1978. By letter of Apr.
28, 1978, appellant informed the
Board of several allegations of
Government duress in the award of
the contract and of interference and
direct negotiations and directives
by Government personnel with one
of its subcontractors. These two
documents constitute the only docu-
mentation provided by appellant in
support of the appeal.

Discussion and Findings

With regard to the disallowed
overhead costs of $38,776, the appel-
lant has not presented any evidence
to challenge its acceptance of the
final overhead rates established in
Modification 10 to the contract.
Therefore, we find that Modifica-

~tion 10 was a binding agreement
. between the parties, whereby the

appellant agreed to accept the over-
head amounts resulting from appli-
cation of the agreed upon rates.
Regarding the remainder of the
disallowed costs amounting to
$7,988, the evidence before the
Board is overwhelmingly against
appellant. The audit report detailed
each questioned cost and the con-
tracting officer found the questioned
costs to be unallowable. Appellant
offers only two brief letters alleging
improprieties in the award and ad-
ministration of the contract, and

- protests that the refund of the dis-

allowed costs would put appellant
out of business and be inconsistent
with the purposes of Federal en-
couragement of minority contract-
ing programs.

Mere allegations are not proof.?
Appellant has failed to provide any
evidence to support its claim that
the costs were improperly disal-
lowed.

2 Okland Construction Co., Inc.. IBCA No.
871-9-70 (Mar. 23, 1971), 71-1 BCA par.
8766, and cases cited therein under n.14.
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Therefore, we find that appel-
lant’s claim must fail for want of
proof.

Conclusion

[1] Having found a binding
agreement between the parties on
disputed overhead costs and appel-
lant’s failure to prove its claim to

U. s.
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other disallowed costs, the appeal
is hereby denied.

Russerr, C. LYNCH
- Administrative Judge

I Concur

Wirtiam F. McGraw
Chief Administrative Judge

1980 O - 317-795
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0LD BEN COAL CO.

2 IBSMA 38 . ,
Decided April 3, 1980

Petition for discretionary review by
0ld Ben Coal Co. from a Nov, 5, 1979,
decision by Administrative Law Judge
William J. Truswell sustaining a
notice of violation and resulting civil
penalty assessment issued for violation
of the effluent limitations for suspended
solids in 30 CFR 715.17(a) (Docket
No. IN 9-15-P).

Reversed.

1. Surface Mining Control and Recla--
mation Aect of 1977: Notices of Viola-

tion: Specificity

The failure of an OSM inspector to set
forth with reasonable -specificity in a

" notice . of . violation the nature of the

alleged . violation and the reguired re-
medial action will 1esu1t in a vacatlon
of the notice.

APPEARANCES: Robert J. Araujo,.

Esq., Chicago, Illinois, for Old Ben
Coal Co.; Frank J. Ruswick, Jr., Esq.,
Mark Squﬂlace, Esq., and Marcus P.
McGraw, Esq., Assistant Solicitor for
Enforcement, Office of the Solicitor,
Washington, D.C., for the Office of Sur-
face Mining Reclamatlon and Enforce-
ment.

OPINION BY THE INTERIOR
BOARD OF SURFACE
MINING AND RECLAMATION
APPEALS

On Feb. 21, 1979, pursuant to the
Surface Mining Control and Recla-
mation Act of 1977 (Act),! inspec-

130 U.S.C. §§1201-1328 (Supp. I 1977).
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‘tors from the Office of Surface

Mining Reclamation and Enforce-
ment (OSM) inspected a surface
mine in Pike County, Indiana, oper-
ated by Old Ben Coal Co. (Old
Ben). During that inspection? a
sample was taken of water flowing
from a sedimentation pond, located
several hundred feet off the permit
area (Tr. 81), into a stream 180 feet
below the pond (Tr. 15). The sam-
ple was taken at the point the dis-
charge entered the stream (Tr. 13).
Laboratory analysis of the sample
showed 900 milligrams per liter of
suspended solids  (Tr. 13), an
amount in excess of the limitations
imposed by 80 CFR 715.17(a). On
Feb. 26, 1979, OSM issued to Old
Ben Notice of Violation No. 79~
TIT-12-2 for violation of 30 CFR
71517(a).® On Mar. 21, 1979, OSM
issued a proposed civil penalty as-
sessment of $2,500 based on that
notice.

Old Ben requested air asqessment
conference on the proposed civil
penalty which was held on May 20,
1979. As a result of that conference,
OSM lowered the proposed penalty
to $1,000. On June 11, 1979, Old Ben
filed a petition for review of the
TFAs a result of the inspection, OSM also
issued to Old Ben Notice of Violation No.
79-111-12-1 for an alleged violation of 30
CIPR 715.16(a) and assessed a civil penalty
for that violation. This violation was resolved
by stipulation between the parties and is not -
before the Board. -

3 OSM did not cite Old Ben for mining off
the permit area in vielation of 3¢ CFR 710.11
(a) (2) and sec: 502(a) of the Act (80 U.8.C.
§ 1252(a) (Supp. I 1977)) or for failure to

pass all surface drainage from the disturbed
area through a sedimentation pond or series

 of sedimentation ponds before leaving the per-

mit area in violation of .30 CFR 715.17(a).

871.D.No. 4 .
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assessment. A hearing was held be-
fore Administrative Law Judge
William J. Truswell on Aug. 10,
1979, His Nov. 5, 1979, decision sus-
tained both the violation and the
penalty assessment.

0O1d Ben petitioned the Board for
discretionary review of this decision
on Nov. 19,1979, The Board granted
the petition on Nov. 29, 1979, and
timely briefs “were filed by both
parties.

Discussion and Conclusions

OSM charged Old Ben with a
violation of 830 CFR 715.17(a). That
regulation-reads in pertinent part:

All surface drainage from the disturbed
area, * * * ghall be passed ‘through a
sedimentation pond or a series of sedi-
mentation ponds before leaving the per-
mit area. * * * Discharges from areas
disturbed By surface coal mining and
reclamation operations must meet all ap-
plicable Federal and State laws -and
regulations and, at a minimum, the fol-
lowing  numerical  effluent . limita-
tion: * * * [total suspended - solids—
70.0 milligrams per liter].

‘From the record it appears that'

OSM was concerned only about the
high levels of suspended - solids

picked up by the discharge after it

left the sedimentation pond. As
noted by both Old Ben ¢ and OSM,?
this concern ‘appears to be ad-
dressed by 80 CFR 71517(f),
which states: “Discharges from
sedimentation ponds and diversions
shall be controlled, where neces-
sary, using energy dissipators,
surge ponds, and other devices to

4 Petitioner’s Br. 10-11.
5 Respondent’s Br. 5-6.
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reduce erosion and prevent deepen-
ing or enlargement of stream chan- -
nels and to minimize disturbances
to the hydrologic balance.” As Old
Ben indicated at. the hearing and
to the Board, the notice of viola-
tion it received did not refer to 80
CFR T15.17(f) either by explicit
reference or by description of the
alleged violation.®

[1] OSM urges ‘the Board to
hold that 30 CFR 715.17(a) incor-
porates 30 CFR 715.17(f) by ref-
erence and that, through this in-
corporation, discharges are subject
to the specific effluent limitations
of sec. 715.17(a) until they reach
a point of ultimate dispersion into
the natural environment. We can-
not agree. The language upon
which OSM bases its incorpora-
tion-by-reference argument 7 refers
to disturbed areas, and the parties
have stipulated that the effluent
limitations of sec. 715.17(a) were
met by the watér flowing from the
sedimentation pond.2 The notice of
violation, however, only alleges a
violation of 30 CFR 715.17(a) and
explains that violation as: “Dis-

charge from affected area fails to

6 The notice stated :

“Nature of Violatlon(s) : Discharge from
affected area fails to meet effluent lmitations.

“provision * * * Vielated: 30 CFR 715.17
(a).
“Portion * * * to which Notice Applies:
All discharge thru sed. pond next to erection
site hill,

“Remedial  Action Required: Take appro-
priate action to limit the discharge of sus-
pended soils [gic] and iron so that the effluent
limitations are met.”

708M relies on the language of 30 CFR
715.17(a) that says: “Discharges from areas
disturbed by surface coal mining and reclama-
tion operations must meet all applicable Fed-
eral and State laws and regulations * *. %

8'Tr, at 74.
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meet effluent. limitations.” There is
no clear indication in the notice
that OSM was concerned about the
effects of the discharge after it left
the sedimentation pond; yet that is
the nature of the violation sought
to be shown at the hearing. We are
unable to hold that this notice
“set[s] forth with reasonable speci-
ficity the nature of the "violation
and the remedial action 1equii'ed”
as mandated by sec. 521(a) (5) o
the Act.?

The Nov. 5, 1979 decision of the -

Admmlstratlve Law Judge is there-
fore reversed and Notice of Viola-
tion No. 79-I11-12-2 and the
resulting civil penalty assessment
are vacated.

Wiin A. Irwin
Ohief Administrative Judge

Mervin J. MIggIN

- Administrotive Judge
APPEAL OF SLATER ELECTRIC C0.

OF CALIFORNIA

IBCA-1283-7-79
Decided April 7, 1980

Contract No. 6/07/DC/72080, Central

Arizona Project.

Sustained.

1. Contracts: Construction and Opera-
tion: Changes and Extras—Contracts:
Construction and Operation: Conflict-
ing Clauses—Contracts: Construction
and Operation: Construction Against
Drafter

930 U.S.C. §1271(a) (5] (Supp. I.1977).

‘Where the Government modified an invi-
tation for bids by adding a note regard-
ing grouting of equipment to two draw-
ings but failed to change the drawings
of circuit breakers to show placement of
the grout and failed to change the speci-
fications to require grouting of the circuit
breakers, the Board held, under the rule
of . contra proferentem that the  con-
tractor’s interpretation that the contract

~ did not require grouting of the eircuit
" breakers was reasonable and should pre-

vail. The Government’s direction to grout
17 of 21 Government-furnished -circuit
breakers was a change which entitled
the contractor to an equitable adjust-
ment,

APPEARANCES: Thomas  W. Eres,
Attorney at Law, Kronick, Moskovitz,
Tiedman & Girard, Sacramento, Cali-
fornia, for -Appellant; William A.
Perry, Department Counsel, Denver,
Colora.do, for the Government.

OPIZVION BY ADMINISTRA-
TIVE JUDGE PACKWOOD

INTERIOR BOARD OF CON-
TRACT APPEALS

This is a timely appeal from the
contracting officer’s denial of a
claim for additional compensation
for costs incurred in grouting 17
circuit breakers at the Davis and
Parker Switchyards, Central Ari-
zona Project. Neither party elected
a hearing and the appeal is submit-
ted on the record.

Findings of Fact

Contract. No. 6/07/DC/72080
was awarded to the Slater Electric
Co. ‘of California on Aug. 18, 1976,

- for construction and completion of

the Davis Parker Switchyards for
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the Central Arizona Project, under
Specification No, DC-7208 (Ap-
peal File Exh. 1).

The contract called for Slater to
install 21 Government-furnished
circuit breakers. Four circuit break-
ers were installed on concrete foun-

dations without grouting. Slater

notified the Government that both

- of the supporting I-beams on a fifth

circuit breaker were not fabricated
properly and that severe tilting of
the I-beams affected the full and
even bearing on the concrete foun-
dation (Appeal File Exh. 4).

The Government directed Slater

to grout the defective support beams
in order to achieve full and even
bearing. Further, the Government
required grouting of the remaining
16 circuit breakers (Appeal File
Exh. 5). There is no evidence of
record to show whether there were
any defects in the supporting beams
of these 16 circuit breakers or
whether full and even bearing on
the foundations could have been
achieved without grouting.

Slater timely notified the Govern-
ment that its cost for grouting each
of the circuit breakers was $531.50.
The contracting -officer denied Sla-
ter’s claim for additional compensa-
tion for grouting. In denying the
claim, the contracting officer relied
on Drawing Nos. 391-D-1832 and
231-D-2780A, each of which
“contajined the following note:
“Equipment installed on concrete
foundations shall be given full and
even bearing by being grouted in
place as directed.”

The note appeared for the first
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time on revised versions of the
drawings furnished with supple-
ment No. 2 to the invitation for
bids. Previous versions of the draw-
ings furnished with supplement Ne.
1 and with the original invitation
did not contain such notes. The con-
tracting officer = conceded = that
nothing else in the drawings or spec-
ifications referred to grouting the
circuit breakers. He relied on clause
No. 2 of the General Provisions,
Specifications and Drawings, which
provides: “Anything mentioned in

~ the specifications and not shown on

the drawings, or shown on the draw-
ings and not mentioned in the spec-
ifications, shall be of like effect as if
shown or mentioned in both.”
Pursuant to the above clause, the
contracting officer determined that
it was not necessary for the grout-
ing requirement to be in both the
specifications and the drawings in
order to be a contract requirement.
Slater, on the other hand, inter-
preted the notes as applying only to
those installations of equipment
where a layer of grout was shown
on the drawings or set forth in the
text of the specifications. '

Decision

[1] When the notes regarding
grouting were added to the two
drawings, there was no accompany-
ing change in the drawings of the
circuit breakers to show the addi-
tion of a layer of grout between the
supporting beams and -the concrete
foundations and no change in the

- specifications. If the Government

had truly intended to impose a new
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requirement for grouting ecircuit
breakers at a potential -additional
cost of more than $11,000, it does
not appear reasonable that it would
have done so in such a casual
manner.,

The Government’s reliance on
clause No. 2 of the General Provi-
sions rests on its belief that the re-
quirement was shown on the
drawings. Slater regarded the notes
as “boilerplate” and, in the absence
of any other mention in the specifi-
cations or showing in the drawings,
concluded that the notes applied
only to equipment which had a
grouting requirement spelled out or
shown somewhere else in the con-
tract. Under the rule of contra pro-
ferentem,* we find that Slater’s in-
terpretation is reasonable and is
entitled to prevail. _

Consequently, the Government’s
direction to grout 17 circuit break-
ers was a change for which Slater
is entitled to an equitable adjust-
ment. The Government has offered
no evidence to show that Slater’s
costs of $581.50 per circuit breaker
for grouting are unreasonable. The
Board finds that Slater is entitled
to an equitable adjustment of
$9,085.50 (17 X $531.50).

G. HerperT PACKWOOD
Administrative Judge

I concUr: .

Wirrtam F. McGraw
Chief Administrative Judge
1 Commonwealth Hlectric. Co., IBCA-1048—

11-74  (Sept. 30, 1977), 84 ILD. 867, 77-2
BCA par. 12,781,
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Appeal from decision of Bureau of
Land Management (BLM) F-14943-B.

Affirmed.

1. Alaska Native Claims Settlement
Act: Definitions: Withdrawal for Na-
tional Defense Purposes

The phrase “national defense purposes”
is not a term of art and does not have
a precise legal meaning, but is a broadly
inclusive descriptive term.

2. Alaska Native Claims Settlement
Act: Definitions: Withdrawal for Na-
tional Defense Purposes

Where neither the express language, nor
the legislative history of ANCSA draws
any - distinction  between withdrawals
“for mnational defense purposes” and
withdrawals for military reservations or
other military uses, a withdrawal for
use of the Department of the Army for
terminal facilities in connection with a
petroleum products pipeline system. is
considered to. be a withdrawal ‘“for na-
tional defense purposes” within the
meaning of §11(a) (1) of ANCSA.

3. Alaska Native Claims Settlement
Act: Definitions: Withdrawal for Na-

- tional Defense Purposes—Withdrawals

and- Reservations: Revocation and

Restoration

In determining whether a national de-
fense withdrawal, within the meaning of
§11(a) (1) of ANCSA, existed on Dec. 18,
1971, only the formal legal status of the
withdrawal may be considered, and it is
immaterial whether the purpose of the
withdrawal has been fulfilled or Whether
the actual use to which the land is put
has changed.
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4, Alaska Native Claims Settlement
Act: Definitions: Withdrawal for Na-
tional Defense Purposes

ANCSA does not give the Secretary of
the Interior the authority to make fac-
tual determinations as to the actual use
of land which is withdrawn for national
defense purposes, resulting in removal of
such land from the protection of the ex-
ception for national defense purpose
withdrawals in § 11(a) (1) of ANCSA.

5. Withdrawals and Reservations: Rev-
ocation and Restoration

The Army’s filing of a notice of intent to
relinquish certain property cannot re-
voke a national defense withdrawal be-
‘cause the Army lacks thé authority to
revoke such withdrawals.

8. Withdrawals and Reservations: Rev-
ocation and Restoration

A notice of intent to relinquish property
is not a relinquishment but a method by
which an agency of the Federal Govern-
ment. expresses the intention to vre-
linquish the property at a future time,
upon completion of required statutory
and regulatory procedires.

7. Withdrawals and Reservations: Rev-
ocation and Restoration

The issue of whether ANCSA supercedes
certain provisions of the Federal Property
and Administrative Services Act, as re-
gards administrative actions taken con-
cerning a specific withdrawal, is rendered
moot by a finding that. the withdrawn
lands were never available for selection
under ANCSA. When a notice of intention
to relinquish affects lands not withdrawn
pursuant to ANCSA, BLM is required to
follow the provisions of the Federal
Property and Administrative Services
Act, and the regulations promulgated
under that Act. :

8. Applications and Entries: Generally

Having determined that the lands in
question were withdrawn for national de-
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fense purposes during the