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PREFACE

This volume of Decisions of the Department of the Interior covers
the period from January 1, 1980 to December 31, 1980. It includes the
most important administrative decisions and legal opinions that were
rendered bv officials of the Department during the period.

The Honorable Cecil D. Andrus, served as Secretary of the Interior
during the period covered by this volume; Mr. James A. Joseph
served as Under Secretary; Ms. Joan Davenport, Messrs. Robert
Herbst, Guy Martin, Larry Meierotto, Forrest Girard served as As-
sistant Secretaries of the Interior; Mr. Leo Krulitz, served as Solici-
tor. Ms. Ruth R. Banks, served as Director, Office of Hearings and
Appeals.

This volume will be cited within the Department of the Interior
as "87 I.D."

Secretary of the Interior.
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IN MEMORIAM

FREDERICK FISHMAN

1919-1980

This volume of Decisions of the Department of the Interior is
dedicated to the memcry of Frederick Fishman, Administrative Judge,
Board of Land Appeals, who served the Board with distinction from
April 6, 1971, to November 28, 1980, the date of his death. Judge
Fishman's scholarship and good judgment contributed immeasurably
to the development of public land law in this colntry.
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ERRATA:

Page 19-Right col., line 24, correct to read: Plan No. 3, 60 Stat. 1097.
Page 23-F.N. 3, 6 lines from bottom of page, correct to read: clamation No. 2487

of May 27, 1941 (55 Stat.)
Page 53-F.N. 8, last line, correct to read: those portions which are excess.
Page 86-Right col., 1st complete paragraph, line 21, correct to read: as amended

43 U.S.C. §§ 1068-1068b
Page 106-Right col., line 10 correct to read: Tooisgah, 4 IBIA 189, 82 I.D. 541
Page 308-Left column, F.N. 1-Continued, lines 13 & 14 should read: Carbon

Fuel Co., 1 IBSMA 253, 86 I.D. 483 (1979)
Page 488-Left col., 3d para., line 2 correct to read: Jackson, 38 U.S. (13 Pet.) 498
Page 663-Right col., lines 20 & 21 correct to read: See Paragon Jewel Coal Co. v.

Commissioner, 380 U.S. 624, 635-36 (stat-
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CUMULATIVE INDEX TO SUITS FOR JUDICIAL REVIEW OF DE-
PARTMENTAL DECISIONS PUBLISHED IN INTERIOR DECISIONS

The table below sets out in alphabetical order, arranged according
to the last name of the first party named in the Department's decision,
all the departmental decisions published in the Interior Decisions,
beginning with volume 61, judicial review of which was sought by one
of the parties concerned. The name of the action is listed as it appears
on the court docket in each court. Where the decision of the court has
been published, the citation is given, if not, the docket number and
date of final action taken by the court is set out. If the court issued an
opinion in a nonreported case, that fact is indicated; otherwise no
opinion was written. Unless otherwise indicated, all suits were com-
menced in the United States District Court for the District of Colum-
bia and, if appealed, were appealed to the United States Court of
Appeals for the District of Columbia Circuit. Finally, if judicial re-
view resulted in a futher departmental decision, the departmental de-
cision is cited. Actions shown are those taken prior to the end of the
year covered by this volume.

Adler Construction Co., 67 I.D. 21 (1960) (Reconsideration)

Adler Construction Co. v. U.S., Cong. 10-60. Dismissed, 423 F. 2d 1362
(1970); rehearing denied, July 1, 1970; cert. denied, 400 U.S. 993 (1970);
rehearing denied, 401 U.S. 949 (1971).

Adler Construction Co. v. U.S., Cong. 5-70. Trial Commr's report accepting
& approving the stipulated agreement filed Sept. 11, 1972.

Estate of John J. Akers, 1 IBIA 8; 77 I.D. 268 (1970)

Dolly Cusker Akers v. The Dept. of the Interior, Civil No. 907, D. Mont.
Judgment for defendant, Sept. 17, 1971; order staying execution of judgment
for 30 days issued Oct. 15, 1971; appeal dismissed for lack of prosecution,
May3,1972; appealreinstated, June 29, 1972; aff'd, 499 F. 2d 44 (9th Cir. 1974).

State of Alaska, Andrew Kalerak, Jr., 73 I.D. 1 (1966)

Andrew J. Kalerak, Jr., et al. v. Stewart L. Udall, Civil No. A-35-66, D.
Alaska. Judgment for plaintiff, Oct. 20 1966, rev'd, 396 F.2d 746 (9th Cir.
1968); cert. den., 393 U.S. 1118 (1969).

XIX
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Appeals of the State of Alaska & Seldovia Native Ass'n, Inc.,
2 ANCAB 1, 84 ID. 349 (1977)

Theodore A. Richards & Judith Miller v. The Secretary of the Interior &
Seldovia Native Ass'n, Inc., Civil No. A78-170-CIV, D. Alaska. Suit pending.

George S. Rhyneer, Walter M. Johnson, David Vanderbrink, Vivian Maclnnes,
Bruce McAllister & Alan V. Hanson v. Cecil Andrus, Secretary of the Interior,
Seldovia Native Ass'n, Inc., Cook Inlet Region, Inc., Robert Leresche, Comm'r of
Natural Resources of the State of Alaska, Civil No. A78-240 CIV, D. Alaska.
Suit pending.

Allied Contractors, Inc., 68 I.D. 145 (1961)

Allied Contractors, Inc. v. U.S., Ct. C1. No. 163-64. Stipulation of settle-
ment filed Mar. 3, 1967; compromised.

American Coal Co., 84 I.D. 394 (1977)

American Coal Co. v. Department of the Interior, No. 77-1604, United States
Ct. of Appeals, 10th Cir. Dismissed on motion of Petitioner, Nov. 23, 1977.

Armco Steel Corp., 84 I.D. 454 (1977)

United Mine Workers of America v. Cecil D. Andrus, No. 77-1839, United
States Ct. of Appeals, D.C. Cir. Suit pending.

Atlantic Richfield Co., Marathon Oil Co., 81 I.D. 457 (1974)

Marathon Oil Co. v. Rogers C.B. Morton, Secretary of the Interior, et al.
Civil No. C 74-180. D. Wyo.

Atlantic Richfield Co. & Pasco, Inc. v. Rogers C. B. Morton, Secretary of the
Interior, Vincent B. McKelvey, Dir. of Geological Survey, & C. J. Curtis, Area
O &G Supervisor, Geological Survey, Civil No. C74-181. D. Wyo.

Actions consolidated; judgment for Plaintiff, 407 F. Supp. 1301 (1975);
aff'd, 556 F. 2d 982 (10th Cir. 1977).

Leslie N. Baker et al., A-28454 (Oct. 26, 1960). On reconsideration
Autrice C. Copeland, 69 I.D. 1 (1962)

Autrice Copeland Freeman v. Stewart L. Udall, Civil No. 1578, D. Ariz.
Judgment for defendant, Sept. 3, 1963 (opinion); aff'd, 366 F. 2d 706 (9th
Cir. 1964); no petition.

Phil Baker, 84 I.D. 877 (1977)

Phil Baker v. Department of the Interior, No 77-1973, United States Ct. of
Appeals, D.C. Cir. Aff'd in part & rev'd in part, Nov. 29, 1978.

Max Barash, The Texas Co., 63 I.D. 51 (1956)

Max Barash v. Douglas McKay, Civil No. 939-56. Judgment for defendant,
June 13, 1977; rev'd & remanded, 256 F. 2d 714 (1958); judgment for plain-
tiff, Dec. 18, 1958. Supplemental decision, 66 I.D. 11 (1958); no petition.
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Barnard-Curtiss Co., 64 I.D. 312 (1957); 65 I.D. 49 (1958)

Barnard-Curtiss Co. v. U.S., Ct. Cl. No. 491-59. Judgment for plaintiff, 301
F. 2d 909 (1962).

Eugenia Bate, 69 I.D. 230 (1962)

Katherine S. Foster & Brook H. Duncan II v. Stewart L. Udall, Civil No.
5258, D.N.M. Judgment for defendant, Jan. 8, 1964; rev'd 335 F. 2d 828
(10th Cir. 1964); no petition.

Robert L. Beery et al., 25 IBLA 287; 83 I.D. 249 (1976)

J. A. Steele et. al. v. Thomas S. Kleppe in his capacity as Secretary of the
Interior, & U.S., Civil No. C76-1840, N.D. Cal. Aff'd, June 27, 1978; no
appeal.

Sam Bergesen, 62 I.D. 295 (1955)
Reconsideration denied, IBCA-11 (Dec. 19, 1955)

Sam Bergesen v. U.S., Civil No. 2044, D. Wash. Complaint dismissed Mar.
11, 1958; no appeal.

Bishop Coal Co., 82 I.D. 553 (1975)

William Bennett, Paul P. Goad & United Mine Workers v. Thomas S.
Kleppe, Secretary of the Interior, No. 75-2158, United States Ct. of Appeals,
D.C. Cir. Suit pending.

BLM-A-045569, 70 I.D. 231 (1963)

New York State Natural Gas Corp. v. Stewart L. Udall, Civil No. 2109-63.

Consolidated Gas Supply Corp v. Stewart L. Udall et al., Civil No. 2109-63.
Judgment for defendant, Sept. 20, 1965; Per curiam decision, aff'd, Apr.28,
1966; no petition.

Melvin A. Brown, 69 I.D. 131 (1962)

Melvin A. Brown v. Stewart L. Udall, Civil No. 3352-62. Judgment for de-
fendant, Sept. 17, 1963; rev'd, 335 F. 2d 706 (1964); no petition.

R. C. Buch, 75 I.D. 140 (1968)

R. C. Buch v. Stewart L. Udall, Civil No. 68-1358-PH, C.D. Cal. Judgment
for plaintiff, 298 F. Supp. 381 (1969); rev'd, 449 F. 2d 600 (9th Cir. 1971);
Judgment for defendant, Mar. 10, 1972.

Bureau of Land Management v. Holland Livestock Ranch et al., 39
IBLA 272; 86 I.D. 133 (1979) -

Holland Livestock Ranch, a Co-Partnership composed of Bright-Holland Co.,
Marimont-Holland Co., & Nemmeroff-Holland Co., & John J. Casey v.
U.S., Cecil Andrus, Secretary of the Interior, Edward Roland, Cal. State Director,
BLM, & Edward Hastey, Nevada State Dir., BLM, et al., Civil No. R-79-78-
HEC, D. Nev. Suit pending.

xxj
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The California Co., 66 I.D. 54 (1959)

The California Co. v. Stewart L. Udall, Civil No. 980-59. Judgment for de-
fendant, 187 F. Supp. 445 (1960); aff'd, 296 F. 2d 384 (1961).

In the Matter of Cameron Parish, Louisiana, Cameron Parish Police
Jury & Cameron Parish School Board, June 3, 1968, appealed
by Secretary July 5, 1968, 75 I.D. 289 (1968)

Cameron Parish Police Jury v. Stewart L. Udall et al., Civil No. 14-206,
W. D. La. Judgment for plaintiff, 302 F. Supp. 689 (1969); order vacating prior
order issued Nov. 5, 1969.

James W. Canon et al., 84 I.D. 176 (1977)

Mark B. ingstad, William I. Waugaman, William N. Allen III, Nils
Braastad, Elmer Price, Dan Ramras, & Kenneth L. Rankin v. U.S., Secretary
of the Interior, & The Arctic Slope Regional Corp., Civil No. A78-32-Civ, D.
Alaska. Suit pending.

Canterbury Coal Co., 83 I.D. 325 (1976)

Canterbury Coal Co. v. Thomas S. Kleppe, No. 76-2323. United States Ct. of
Appeals, 3d Cir. Aff'd, per curiam, June 15, 1977.

Carbon Fuel Co., 83 I.D. 39 (1976)

United Mine Workers of America v. Thomas S. Kleppe, No. 76-1208, United
States Ct. Appeals, D.C. Cir. Suit pending.

Carson Construction Co., 62 I.D. 422 (1955)

Carson Construction Co. v. U.S., Ct. Cl. No. 487-59. Judgment for plaintiff,
Dec. 14, 1961; no appeal.

Chargeability of Acreage Embraced in Oil and Gas Lease Offers, 71 I.D.
337 (1965), Shell Oil Co., A-30575 (Oct. 31, 1966)

Shell Oil Co. v. Udall, Civil No. 216-67. Stipulation of dismissal filed Aug.
19, 1968.

Chemi-Cote Perlite Corp. v. Arthur C. W. Bowen, 72 I.D. 403 (1965)

Bowen v. Chemi-Cote Perlite, No. 2 CA-Civ. 248 Ariz. Ct. App. Decision
against the Dept. by the lower court aff'd, 423 P. 2d 104 (1967); rev'd, 432 P.
2d 435 (1967).

Stephen H. Clarkson, 72 I.D. 138 (1965)

Stephen H. Clarkson v. U.S., Cong. Ref. 5-68. Trial Commr's report adverse
to U.S. issued Dec. 16, 1970; Chief Commr's report concurring with the Trial
Commr's report issued Apr. 13, 1971. 85 Stat. 331, Aug. 11, 1971, enacted
accepting the Chief Commr's report.

Appeals of COAC, Inc., 81 I.D. 700 (1974)

COAC, Inc. v. U.S. Ct. Cl. No. 395-75. Suit pending.
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Mrs. Hannah Cohen, 70 I.D. 188 (1963)

Hannah and Abram Cohen v. U.S., Civil No. 3158, D.R.I. Compromised.

Barney R. Colson, 70 I.D. 409 (1963)

N Barney R. Colson et al. v. Stweart L. Udall, Civil No. 63-26-Civ.-Oc. M.D.
Fla. Dismissed with prejudice, 278 F. Supp. 826 (1968); aff'd, 428 F.2d 1046
(5th Cir. 1970); cert. denied, 401 U.S. 911 (1971).

Columbian Carbon Co., Merwin E. Liss, 63 I.D. 166 (1956)

Merwin E. Liss v. Fred A. Seaton, Civil No. 3233-56. Judgment for defend-
ant, Jan. 9, 1958; appeal dismissed for want for prosecution, Sept. 18, 1958,
D.C. Cir. No. 14,647.

Appeal by the Confederated Salish & Kootenai Tribes of the Flathead
Reservation, in the Matter of the Enrollment of Mrs. Elverna Y.
Clairmont Baciarelli, 77 I.D. 116 (1970)

ElVerna Yevonne Clairmont Baciarelli v. Rogers C. B. Morton, Civil No.
C-70-2200 -SC, D. Cal. Judgment for defendant, Aug. 27, 1971; aff'd, 481
F. 2d 610 (9th Cir. 1973); no petition.

Appeal of Continental Oil Co., 68 I.D. 337 (1961)

Continental Oil Co. v. Stewart L. Udall et al., Civil No. 366-62. Judgment
for defendant, Apr. 29, 1966; aff'd Feb. 10, 1967; cert. den., 389 U.S. 839
(1967).

Estate of Hubert Franklin Cook, 5 IBIA 42; 83 I.D. 75 (1976)

Leroy V. & Roy H. Johnson, Marlene Johnson Exendine & Ruth Johnson
Jones v. Thomas S. Kleppe, Secretary of the Interior, Civil No. CIV-76-
0362-E, W.D. Okla. Suit pending.

Autrice C. Copeland, 69 I.D. 1 (1962)

See Leslie N. Baker et al.

E. L. Cord, Donald E. Wheeler, Edward D. Neuhof, 80 I.D. 301 (1973)

Edward D. Neuhoff & E. L. Cord v. Rogers C. B. Morton, Secretary of the
Interior, Civil No. R-2921, D. Nev. Dismissed, Sept. 12, 1975 (opinion);
aff'd, July 17, 1978; no petition.

Appeal of Cosmo Construction Co., 73 I.D. 229 (1966)

Cosmo Construction Co. et al. v. U.S., Ct. Cl. 119-68. Ct. opinion setting
case for trial on the merits issued Mar. 19, 1971.

Cowin f& Co. Inc., 83 I.D. 409 (1976)

United Mine Workers of America v. Thomas S. Kleppe, No. 76-1980,
United States Ct. of Appeals, D.C. Cir. Suit pending.
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Estate of Jonah Crosby (Deceased Wisconsin Winnebago Unallotted).
81 I.D. 279 (1974)

Robert Price v. Rogers C. B. Morton, Individually & in his official capacity
as Secretary of the Interior & his successors in office, et al., Civil No. 74-0-189,
D. Neb. Remanded to the Secretary for further administrative action,
Dec. 16, 1975.

John C. deArmas, Jr., P. A. McKenna, 63 I.D. 82 (1956)

Patrick A. McKenna v. Clarence A. Davis, Civil No. 2125-56. Judgment for
defendant, June 20, 1957; aff'd, 259 F. 2d 780 (1958); cert. denied, 358 U.S.
835 (1958).

H. B. Delasco, 39 IBLA 194; 84 I.D. 192 (1979)
Blanche V. White, 40 IBLA 152; 85 I.D. 408 (1979)

Stewart Capital Corp. et al. v. Cecil D. Andrus, Secretary of the Interior,
Civil No. C79-123, D. Wyo. Suit pending.

The Dredge Corp., 64 I.D. 368 (1957); 65 I.D. 336 (1958)

The Dredge Corp. v. J. Russell Penny, Civil No. 475, D. Nev. Judgment for
defendant, Sept. 9, 1964; aff'd, 362 F.2d 889 (9th Cir. 1966); no petition.
See also, Dredge Co. v. Husite Co., 369 P. 2d 676 (1962); cert. den., 371 U.S.
821 (1962).

Eastern Associated Coal Corp., 82 I.D. 22 (1975)

International Union of United Mine Workers of America v. Rogers C. B-
Morton, Secretary of the Interior, No. 75-1107, United States Ct. of Appeals,
D.C. Cir. Dismissedbystipulation, Oct. 29, 1975.

Eastern Associated Coal Corp., 82 I.D. 311 (1975)

United Mine Workers of America v. Interior Board of Mine Operations
Appeals, No. 75-1727, United States Ct. of Appeals, D.C. Cir. Petition for
Review withdrawn, July 28, 1975.

Eastern Associated Coal Corp., 82 I.D. 506 (1975), Reconsideration,
83 I.D. 425 (1976), Aff'd en banc, 83 I.D. 695 (1976), 7 IBMA
152 (1976)

United Mine Workers of America v. Cecil D. Andrus, No. 77-1090.
United States Ct. of Appeals, D.C. Cir. Voluntary dismissal, Apr. 4, 1977.

Appeal of Eklutna, Inc., 1 ANCAB 165; 83 I.D. 500 (1976)

State of Alaska v. Alaska Native Claims Appeal Board et al., Civil No.
A76-236, D. Alaska. Suit pending.
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David H. Evans v. Ralph C. Little, A-31044 (Apr. 10, 1970), 1 IBLA
269; 78 I.D. 47 (1971)

David H. Evans v. Rogers C. B. Morton, Civil No. 1-71-41, D. Idaho.
Order granting motion of Ralph C. Little for leave to intervene as a party
defendant issued June 5, 1972. Judgment for defendants, July 27, 1973;
Aff'd, Mar. 12, 1975; no petition.

John J. Farrelly et al., 62 I.D. 1 (1955)

John J. Farrelly & The Fifty-One Oil Co. v. Douglas McKay, Civil No.
3037-55. Judgment for plaintiff, Oct. 11, 1955, no appeal.

Milton D. Feinberg, Benson J. Lamp, 37 IBLA 39; 85 I.D. 380 (1978);
On Reconsideration, 40 IBLA 222; 86 I.D. 234 (1979)

Benson J. Lamp v. Cecil Andrus, Secretary of the Interior, James L. Bur-
ski, Douglas E. Henriques & Edward W. Stuebing, Administrative Judges,
IBLA, Civil No. 79-1804. Suit pending.

Foote Mineral Co., 34 IBLA 285; 85 I.D. 171 (1978)

Foote Mineral Co. v. Cecil D. Andrus, Individ. & as Secretary of the In-
terior, II. William, k'enard, Individ. & as Director, Geological Survey, &
Murray T. Smith, Individ. & as Area Mining Supervisor, Geological Survey,
Civil No. LV-78-141 RDF, D. Nev. Dismissed without prejudice, Nov. 15,
1979, no appeal.

T. Jack Foster, 75 I.D. 81 (1968)

Gladys H. Foster, Executrix of the estate of T. Jack Foster v. Stewart L.
Udall, Boyd L. Rasmussen, Civil No. 7611, D.N.M. Judgment for plaintiff,
June 2, 1969; no appeal.

Franco Western Oil Co. et al., 65 I.D. 316, 427 (1958)

Raymond J. Hansen v. Fred A. Seaton, Civil No. 2810-59. Judgment for
plaintiff, Aug. 2, 1960 (opinion); no appeal.

See Safarik v. Udall, 304 F. 2d 944 (1962); cert. denied, 371 U.S. 901 (1962).

Gabbs Exploration Co., 67 I.D. 160 (1960)

Gabbs Exploration Co. v. Stewart L. Udall, Civil No. 219-61. Judgment
for defendant, Dec. 1, 1961; aff'd, 315 F. 2d 37 (1963); cert. den., 375 U.S.
822 (1963).

Estate of Temens (Timens) Vivian Gardafee, 5 IBIA 113; 83 I.D.
216 (1976)

Confederated Tribes & Bands of the Yakima Indian Nation v. Thomas Kleppe,
Secretary of the Interior, & Erwin Ray, Civil No. C-76-200, E.D. Wash.
Suit pending.
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Stanley Garthofner, Duvall Bros., 67 I.D. 4 (1960)

Stanley Garthofner v. Stewart L. Udall, Civil No. 4194-60. Judgment for
plaintiff, Nov. 27, 1961; no appeal.

Estate of Gei-kaun-mah (Bert), 82 I.D. 408 (1975)

Juanita Geikaunmah Mammedaty & Imogene Geikaunmah Carter v. Rogers
C. B. Morton, Secretary of the Interior, Civil No. CIV 75-1010-E, W.D. Okla.
Judgment for defendant, 412 F. Supp. 283 (1973); no appeal.

General Excavating Co., 67 I.D. 344 (1960)

General Excavating Co. v. U.S., Ct. Cl. No. 170-62. Dismissed with prej-
udice Dec. 16, 1963.

Nelson A. Gerttula, 64 I.D. 225 (1957)

Nelson A. Gerttula v. Stewart L. Udall, Civil No. 685-60. Judgment for
defendant, June 20, 1961; motion for rehearing denied, Aug. 3, 1961; aff'd
309 F. 2d 653 (1962); no petition.

Charles B. Gonsales et al., Western Oil Fields, Inc., et al., 69 I.D. 236
(1962)

Pan American Petroleum Corp. & Charles B. Gonsales v. Stewart L. Udall,
Civil No. 5246, D.N.M. Judgment for defendant, June 4, 1964; aff'd, 352
F. 2d 32 (10th Cir. 1965); no petition.

James C. Goodwin, 80 I.D. 7 (1973)

James C. Goodwin v. Dale R. Andrus, State Dir., Bureau of Land Man-
agement, Burton W. Silcock, Dir., Bureau of Land Management, & Rogers
C. B. Morton, Secretary of the Interior, Civil No. C-5105, D. Colo. Dismissed.
Nov. 29, 1975 (opinion); appeal dismissed, Mar. 9, 1976.

Guy Oil Corp., 69 I.D. 30 (1962)

Southwestern Petroleum Corp. v. Stewart L. Udall, Civil No. 2209-62.
Judgment for defendant, Oct. 19, 1962; aff'd, 325 F. 2d 633 (1963); no
petition.

Guthrie Electrical Construction, 62 I.D. 280 (1955), IBCA-22 (Supp.)
(Mar. 30, 1956)

Guthrie Electrical Construction Co. v. U.S., Ct. Cl. No. 129-58. Stipulation
of settlement filed Sept. 11, 1958. Compromised offer accepted and case closed
Oct. 10, 1958.

L. H. Hagood et al., 65 I.D. 405 (1958)

Edwin Still et al. v. U.S., Civil No. 7897, D. Colo. Compromise accepted.
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Raymond J. Hansen et al., 67 I.D. 362 (1960)

Raymond J. Hansen et al. v. Stewart L. Udall, Civil No. 3902-60. Judgment
for defendant, June 23, 1961; aff'd, 304 F. 2d 944 (1962); cert. den., 371
U.S. 901 (1962).

Robert Schulein v. Stewart L. Udall, Civil No. 4131-60. Judgment for
defendant, June 23, 1961; aff'd, 304 F. 2d 944 (1962); no petition.

Billy K. Hatfield et al. v. Southern Ohio Coal Co., 82 I.D. 289 (1975)

District 6 United Aline Workers of America et al. v. U.S. Dept. of Interior
Board of Mine Operations Appeals, No.75-1704, U.S. Court of Appeals, D.C.
Cir. Board's decision aff'd, 562 F. 2d 1260 (1977).

Jesse Higgins, Paul Gower & Willian Gipson v. Old Ben Coal Corp.,
81 I.D. 423 (1974)

Jesse Higgins et al. v. Cecil D. Andrus, No. 77-1363, United States Ct. of
Appeals, D.C. Cir. Dismissed for lack of jurisdiction, June 20, 1977.

Kenneth Holt, an individual, etc., 68 I.D. 148 (1961)

Kenneth Holt, etc. v. U.S., Ct. Cl. No. 162-62. Stipulated judgment, July 2,
1965.

Hope Natural Gas Co., 70 I.D. 228 (1963)

Hope Natural Gas Co. v. Stewart L. Udall, Civil No. 2132-63.

Consolidated Gas Supply Corp. v. Stewart L. Udall et al., Civil No. 2109-
63. Judgment for defendant, Sept. 20, 1965; Per curiam decision, aff'd,
Apr. 28, 1966; no petition.

Boyd L. Hulse v. William H. Griggs, 67 I.D. 212 (1960)

William H. Griggs v. Michael T. Solan, Civil No. 3741, D. Idaho. Stipula-
tion for dismissal filed May 15, 1962.

Idaho Desert Land Entries-Indian Hill Group, 72 I.D. 156 (1965),
U.S. v. Ollie Mae Shearman et al.-Idaho Desert Land Entries-
Indian Hill Group, 73 I.D. 386 (1966)

Wallace Reed et al. v. U.S., Dept. of the Interior et al., Civil No. 1-65-86, D.
Idaho. Order denying preliminary injunction, Sept. 3, 1965; dismissed,
Nov. 10, 1965; amended complaint filed, Sept. 11, 1967.

U.S. v. Raymond T. Michener et al., Civil No. 1-65-93, D, Idaho. Dismissed
without prejudice, June 6, 1966.

U.S. v. Hood Corp. et al., Civil No. 1-67-97, S.D. Idaho.

Civil Nos. 1-65-86 & 1-67-97 consolidated. Judgment adverse to U.S.,
July 10, 1970; reversed, 480 F. 2d 634 (9th Cir. 1973); cert. denied, 414 U.S.
1064 (1973). Dismissed with prejudice subject to the terms of the stipula-
tion, Aug. 30, 1976.
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Appeal of Inter*Helo, Inc., IBCA-713-5-68 (Dec. 30, 1969), 82 I.D.
591 (1975)

John Billmeyer, etc. v. U.S., Ct. Cl. No. 54-74. Remanded with instructions
to admit evidence, May 30, 1975.

Interpretation of the Submerged Lands Act, 71 I.D. 20 (1964)

Floyd A. Wallis v. Stewart L. Udall, Civil No. 3089-63. Dismissed with
prejudice, Mar. 27, 1968.

C. J. Iverson, 82 I.D. 386:(1975)

C. J. Iverson v. Kent Frizzell, Acting Secretary of the Interior & Dorothy D.
Rupe, Civil No. 75-106-Big., D. Mont. Stipulation for dismissal with prej-
udice, Sept. 10, 1976.

J. A. Terteling & Sons, 64 I.D. 466 (1957)

J. A. Terteling & Sons v. U.S., Ct. Cl. No. 114-59. Judgment for defendant,
390 F. 2d 926 (1968); remaining aspects compromised.

J. D. Armstrong Co., 63 I.D. 289 (1956)

J. D. Armstrong, Inc. v. U.S., Ct. Cl. No. 490-56. Plaintiff's motion to
dismiss petition allowed, June 26, 1959.

M. . Johnson, 78 I.D. 107 (1971), U.S. v. Menzel G. Johnson, 16
IBLA 234 (1974)

Menzel G. Johnson v. Rogers C.B. Morton, Secretary of the Interior, et al.,
Civil No. CN-LV-158, RDF, D. Nev. Judgment for defendant, Oct. 18, 1977;
appeal filed Dec. 5, 1977.

June Oil & Gas, Inc., Cook Oil & Gas, Inc., 41 IBLA 394; 86 I.D. 374
(1979)

June Oil & Gas, Inc. & Cookt Oil & Gas, Inc. v. Cecil D. Andrus, Secretary
of the Interior, et al., Civil No. 79-1334 D. Colo. Suit pending.

Estate of San Pierre Kilkakham (Sam E. Hill), 1 IBIA 299; 79 I.D.
583 (1972), 4 IBIA 242 (1975), 5 IBIA 12 (1976)

Ch? istine Sam & Nancy Judge v. Thomas S. Kleppe, Secretary of the Interior,
Civil No. C-76-14, E.D. Wash. Dismissed with prejudice.

Anquita L. Kluenter et al., A-30483, Nov. 18, 1965

See Bobby Lee Moore et al.

Leo J. Kottas, Earl Lutzenhiser, 73 I.D. 123 (1966)

Earl M. Lutzenhiser and Leo Kottas v. Stewart L. Udall et al., Civil No.
1371, D. Mont. Judgment for defendant, June 7, 1968; aff'd, 432 F._2d 328
(9th Cir. 1970); no petition.
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Max L. Krueger, Vaughan B. Connelly, 65 I.D. 185 (1958)

Max Krueger v. Fred A. Seaton, Civil No. 3106-58. Complaint dismissed by
plaintiff, June 22, 1959.

W. Dalton La Rue, Sr., 69 I.D. 120 (1962)

W. Dalton La Rue, Sr. v. Stewart L. Udall, Civil No. 2784-62. Judgment for
defendant, Mar. 6, 1963; aff'd, 324 F. 2d 428 (1963); cert. den., 376 U.S. 907
(1964).

L. B. Samford, Inc., 74 I.D. 86 (1967)

L. B. Samford, Inc. v. U.S., Ct. C1. No. 393-67. Dismissed, 410 F. 2d 782
(1969); no petition.

Charles Lewellen, 70 I.D. 475 (1963)

Bernard E. Darling v. Stewart L. Udall, Civil No. 474-64. Judgment for
defendant, Oct. 5, 1964; appeal voluntarily dismissed, Mar. 26 1965.

Administrative Appeal of Ruth Pinto Lewis v. Superintendent of the
Eastern Navajo Agency, 4 IBIA 147; 82 I.D. 521 (1975)

Ruth Pinto Lewis, Individually & as the Administratrix of the Estate of
Ignacio Pinto v. Thomas S. Kleppe, Secretary of the Interior, & U.S., Civil
No. CIV-76-223 M, D.N.M. Judgment for plaintiff, July 21, 1977; no appeal.

Milton H. Lichtenwalner et al., 69 I.D. 71 (1962)

Kenneth McGahan v. Stewart L. Udall, Civil No. A-21-63, D. Alaska. Dis.
missed on merits, Apr. 24, 1964; stipulated dismissal of appeal with preju-
dice, Oct. 5, 1964.

Merwin E. Liss et al., 70 I.D. 231 (1963)

Hope Natural Gas Co. v. Stewart L. Udall, Civil No.2132-63.

Consolidated Gas Supply Corp. v. Stewart L. Udall et al., Civil No. 2109-63.
Judgment for defendant, Sept. 20, 1965; per curiam dec., aff'd, Apr. 28
1966; no petition.

Bess May Lutey, 76 I.D. 37 (1969)

Bess May Lutey et al. v. Dept. of Agriculture, BLM, et al., Civil No. 1817,
D. Mont. Judgment for defendant, Dec. 10, 1970; no appeal.

Elgin A. McKenna Executrix, Estate of Patrick A. McKenna, 74 I.D.
133 (1967)

Mrs. Elgin A. McKenna as Executrix of the Estate of Patrick A. McKenna,
Deceased v. Udall, Civil No. 2001-67. Judgment for defendant, Feb. 14, 1968;
aff'd, 418 F. 2d 1171 (1969); no petition.

Mrs. Elgin A. McKenna, Widow and Successor in Interest of Patrick A.
McKenna, Deceased v. Walter J. Hickel, Secretary of the Interior, et al., Civil
No. 2401, D. Ky. Dismissed with prejudice, May 11, 1970.
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A. G. McKinnon, 62 I.D. 164 (1955)

A. G. McKinnon v. U.S., Civil No 9433, D. Ore. Judgment for plaintiff
178 F. Supp. 913 (1959); rev'd, 289 F. 2d 908 (9th Cir. 1961).

Estate of Elizabeth C. Jensen McMaster, 5 IBIA 61; 83 I.D. 145 (1976)

Raymond C. McMaster v. U.S. Dept. of the Interior, Secretary of the In-
terior & Bureau of Indian Affairs, Civil No. C76-129T, W.D. Wash. Dis-
missed, June 29, 1978.

Wade McNeil et al., 64 I.D. 423 (1957)

Wade McNeil v. Fred A. Seaton, Civil No. 648-58. Judgment for defendant,
June 5, 1959 (opinion); rev'd, 281 F. 2d 931 (1960); no petition.

Wade McNeil v. Albert K. Leonard et al., Civil No. 2226, D. Mont. Dis-
missed, 199 F. Supp. 671 (1961); order, Apr. 16, 1962.

Wade McNeil v. Stewart L. Udall, Civil No. 678-62. Judgment for defend-
ant, Dec. 13, 1963 (opinion); aff'd, 340 F. 2d 801 (1964); cert. den., 381 U.S.
904 (1965).

Marathon Oil Co., 81 I.D. 447 (1974), Atlantic Richfield Co., Mara-
thon Oil Co., 81 I.D.457 (1974)

Marathon Oil Co. v. Rogers C. B. Morton, Secretary of the Interior, et. al.,
Civil No. C74-179, D. Wyo.

Marathon Oil Co. v. Rogers C. B. Morton, Secretary of Interior, et al., Civil
No. C 74-180, D. Wyo.

Atlantic Richfield Co. & Pasco, Inc. v. Rogers C. B. Morton, Secretary of
the Interior, et al., Civil No. C 74-181, D. Wyo.

Actions consolidated; judgment for plaintiff, 407 F. Supp. 1301 (1975)
aff'd, 556 F. 2d 982 (10th Cir. 1977).

Salvatore Megna, Guardian, Philip T. Garigan, 65 I.D. 33 (1958)

Salvatore Megna, Guardian etc. v. Fred A. Seaton, Civil No. 468-58. Judg-
ment for plaintiff, Nov. 16, 1959; motion for reconsideration denied, Dec. 2,
1959; no appeal.

Philip T. Garigan v. Stewart L. Udall, Civil No. 1577 Tux., D. Ariz. Pre-
liminary injunction against defendant, July 27, 1966; supplemental dec.
rendered Sept. 7, 1966; judgment for plaintiff, May 16, 1967; no appeal.

Meva Corp., 76 I.D. 205 (1969)

M4leva Corp. v. U.S., Cl. Ct. No 492-69. Judgment for plaintiff, 511 F. 2d
548 (1975).

Duncan Miller, Louise Cuccia, 66 I.D. 388 (1959)

Louise Cuccia & Shell Oil Co. v. Stewart L. Udall, Civil No. 562-60. Judg-
ment for defendant, June 27, 1961; no appeal.
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Duncan Miller, 70 I.D. 1 (1963)

Duncan Miller v. Stewart L. Udall, Civil No. 931-63. Dismissed for lack of
prosecution, Apr. 21, 1966; no appeal.

Duncan Miller, Samuel W. McIntosh, 71 I.D. 121 (1964)

Samuel W. lcIntosh v. Stewart L. Udall, Civil No. 1522-64. Judgment for
defendant, June 29, 1965; no appeal.

Duncan Miller, A-30546 (Aug. 10, 1966), A-30566 (Aug. 11, 1966),
and 73 I.D. 211 (1966)

Duncan Miller v. Udall, Civil No. C-167-66, D. Utah. Dismissed with prej-
udice, Apr. 17, 1967; no appeal.

Bobby Lee Moore et al., 72 I.D. 505 (1965); Anquita L. Kluenter et al.,
A-30483 (Nov. 18, 1965)

Gary Carson Lewis, etc., et al. v. General Services Administration et al., Civil
No. 3253 S.D. Cal. Judgment for defendant, Apr. 12, 1965; aff'd, 377 F.2d
499 (9th Cir. 1967); no petition.

Henry S. Morgan et al., 65 I.D. 369 (1958)

I-Ienry S. Morgan v. Stewart L. Udall, Civil No. 3248-59. Judgment for de-
fendant, Feb. 20, 1961 (opinion); aff'd, 306 F. 2d 799 (1962); cert. den., 371
U.S. 941 (1962).

Morrison-Knudsen Co., Inc., 64 I.D. 185 (1957)

lorrison-Knudsen Co. v. U.S., Ct. Cl. No. 239-61. Remanded to Trial
Comm'r, 345 F. 2d 833 (1965); Comm'r's report adverse to U.S. issued June
20, 1967; judgment for plaintiff, 397 F. 2d 826 (1968); part remanded to the
Board of Contract Appeals; stipulated dismissal on Oct. 6, 1969, judgment
for plaintiff, Feb. 17, 1970.

Glenn Munsey v. Smitty Baker Coal Co., Ralph Baker, Smitty Baker,
& P & P Coal Co., 84 I.D. 336 (1977)

Glenn 11iunsey v. Cecil D. Andrus, No. 77-1619, United States Ct. of Ap-
peals, D.C. Cir. Suit pending.

Navajo Tribe of Indians v. State of Utah, 80 I.D. 441 (1973)

ATavajo Tribe of Indians v. Rogers C. B. Morton, Secretary of the Interior,
Joan B. Thompson, Martin Ritvo & Frederick Fishman, members of the Board
of Land Appeals, Dept. of the Interior, Civil No. C-308-73. D. Utah. Dis-
missed with prejudice, Jan. 4. 1979.

Richard L. Oelschlaeger, 67 I.D. 237 (1960)

Richard L. Oelschlaeger v. Stewart L. Udall, Civil No. 4181-60. Dismissed,
Nov. 15, 1963; case reinstated, Feb. 19, 1964; remanded, Apr. 4, 1967; rev'd
& remanded with directions to enter jdgment for appellant, 389 F. 2d 974
(1968); cert. den. 392 U.S. 909 (1968).
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Oil and Gas Leasing on Lands Withdrawn by Executive Orders for
Indian Purposes in Alaska, 70 J.D. 166 (1963)

Mrs. Louise A Pease v. Stewart L. Udall, Civil No. 760-63, D. Alaska.
Withdrawn, Apr. 18, 1963.

Superior Oil Co. v. Robert L. Bennett, Civil No. A-17-63, D. Alaska.
Dismissed, Apr. 23, 1963.

Native Village of Tyonek v. Robert L. Bennett, Civil No. A-15-63, D. Alaska.
Dismissed, Oct. 11, 1963.

Mrs. Louise A. Pease v. Stewart L. Udall, Civil No. A-20-63, D. Alaska.
Dismissed, Oct. 29, 1963 (oral opinion); aff'd, 332 F. 2d 62 (9th Cir. 1964);
no petition.

George L. Gucker v. Stewart L. Udall, Civil No. A-39-63. D. Alaska. Dis-
missed without prejudice, Mar. 2, 1964; no appeal.

Oil Resources, Ine., 28 IBLA 394; 84 I.D. 91 (1977)

Oil Resources, Inc. v. Cecil D. Andrus, Secretary of the Interior, Civil No.
C-77-0147, D. Utah. Suit pending.

Old Ben Coal Corp., 81 I.D. 428, 436, 440 (1974)

Old Ben Coal Corp. v. Interior Board of Mine Operations Appeals et al.,
Nos. 74-1654, 74-1655, 74-1656, United States Court of Appeals for the
7th Cir. Board's decision aff'd, June 13, 1975; reconsideration denied,
June 27, 1975.

Old Ben Coal Co., 82 I.D. 355 (1975)

United Mine Workers of America v. U.S. Interior Board of Mine Operations
Appeals, No. 75-1852, United States Court of Appeals, D.C. Cir. Vacated &
remanded with instructions to dismiss as moot, June 10, 1977.

Old Ben Coal Co., 84 I.D. 459 (1977)

United Mine Workers of America v. Cecdl D. Andrus, No. 77-1840, United
States Ct. of Appeals, D.C. Cir. Suit pending.

Appeal of Ounalashka Corp., 1 ANCAB 104; 83 I.D. 475 (1976)

Ounalaska Corp., for & on behalf of ts Shareholders v. Thomas Kleppe,
Secretary of Interior, & his successor & predecessors in office, et al., Civil No.
A76-241 CIV, D. Alaska. Suit pending.

Jack W. Parks v. L & M Coal Corp., 83 I.D. 710 (1976)

Jack W. Parks v. Thomas S. Kleppe, No. 76-2052. United States Ct. of
Appeals, D.C. Cir. Voluntary dismissal, May 4, 1977.

Paul Jarvis, Inc., 64 I.D. 285 (1957)

Paul Jarvis, Inc. v. U.S., Ct. Cl. No. 40-58. Stipulated judgment for plain-
tiff, Dec. 19, 1958.
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Peter Kiewit Sons' Co., 72 I.D. 415 (1965)

Peter Kiewit Sons' Co. v. U.S., Ct. C1. 129-66. Judgment for plaintiff,
May 24, 1968.

Curtis D. Peters, 80 I.D. 595 (1973)

Curtis D. Peters v. U.S., Rogers C. B. Morton, as Secretary of the Interior.
Civil No. C-75-0201 RFP, N.D. Cal. Judgment for defendant, Dec. 1, 1975;
no appeal.

City of Phoenix v. Alvin B. Reeves et al, 81 I D. 65 (1974)

Alvin B. Reeves, Genevieve C. Rippey, Leroy Reeves & Thelma Reeves, as
heirs of A. H. Reeves, Deceased v. Rogers C. B. Morton, Secretary of the Interior,
& The City of Phoenix, a municipal Corp., Civil No. 74-117 PHX-WPC,
D. Ariz. Dismissed with prejudice, Aug. 9, 1974; reconsideration den., Sept.
24, 1974; no appeal.

Harold Ladd Pierce, 69 I.D. 14 (1962)

Duncan Miller v. Stewart L. Udall, Civil No. 1351-62. Judgment for de-
fendant, Aug. 2, 1962; aff'd, 317 F. 2d 573 (1963); no petition.

Pocahontas Fuel Co., 83 I.D. 690 (1976)

Howard Mullins v. Cecil D. Andrus, No. 77-1087. United States Ct. of
Appeals, D.C. Cir. Suit pending.

Pocahontas Fuel Co., 84 I.D. 489 (1977)

Pocahontas Fuel Co., Div. of Consolidation Coal Co. v. Cecil D. Andrus
No. 77-2239, United States Ct. of Appeals, 4th Cir. Suit pending.

Port Blakely Mill Co., 71 I.D. 217 (1964)

Port Blakely Mill Co. v. U.S., Civil No. 6205, W.D. Wash. Dismissed with
prejudice, Dec. 7, 1964.

Estate of John S. Ramsey (Wap Tose Note) (Nez Perce Allottee No.
853,Deceased), 81 I.D. 298 (1974)

Clara Ramsey Scott v. U.S. & Rogers C. B. 1l'Iorton, Secretary of the In-
terior, et al., Civil No. 3-74-39. D. Idaho. Dismissed with prejudice, Aug. 11.
1975; no appeal.

Ray D. Bolander Co., 72 I.D. 449 (1965)

Ray D. Bolander Co. v. U.S., Ct. Cl. 51-56. Judgment for plaintiff, Dec. 13,
1968: subsequent Contract Officer's dec., Dec. 3, 1969; interim dec., Dec. 2,
1969; Order to Stay Proceedings until Mar. 31, 1970; dismissed with preju--
dice, Aug. 3, 1970.

Estate of Crawford J. Reed (Unallotted Crow No. 6412), 1 IBIA 326;
79 I.D. 621 (1972)

George Reed, Sr. v. Rogers C. B. Morton et al., Civil No. 1105, D. Mont.
Dismissed, June 14, 1973; no appeal.
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Reliable Coal Corp., 1 IBMA 97; 79 I.D. 139 (1972)

Reliable Coal Corp. v. Rogers C. B. Morton, Secretary of the Interior, et al.,
No. 72-1477 United States Ct. of Appeals, 4th Cir. Board's decision aff'd, 478
F. 2d 257 (4th Cir. 1973).

Republic Steel Corp., 82 I.D. 607 (1975)

Republic Steel Corp. v. Interior Board of Mine Operations Appeals, No.
76-1041, United States Ct. of Appeals, D.C. Cir. Rev'd & remanded, Feb.22,
1978.

Richfield Oil Corp., 62 I.D. 269 (1955)

Richfield Oil Corp. v. Fred A. Seaton, Civil No. 3820-55. Dismissed without
prejudice, Mar. 6, 1958; no appeal.

Hugh S. Ritter, Thomas M. Bunn, 72 I.D. 111 (1965), Reconsideration
denied by letter decision dated June 23, 1967, by the Under
Secretary.

Thomas M. Bunn v. Stewart L. Udall, Civil No. 2615-65. Remanded,
June 28, 1966.

Estate of William Cecil Robedeaux, 1 IBIA 106, 87 I.D. 234 (1971);
2 IBIA 33, 80 I.D. 390 (1973)

Oneta Lamb Robedeaux et al. v. Rogers C. B. Morton, Civil No. 71-646,
D. Okla. Dismissed, Jan. 11, 1973.

Houston Bus Hill v. Rogers C. B. Morton, Civil No. 72-376, W.D. Okla.
Judgment for plaintiff, Oct. 29, 1973; amended judgment for plaintiff,
Nov. 12, 1973; appeal dismissed, June 28, 1974.

Houston Bus Hill & Thurman S. Hurst v. Rogers C. B. Morton, Secretary of
the Intertor, Civil No. 73-528-B, W.D. Okla. Judgment for plaintiff, Apr. 30,
1975; corrected judgment, May 2, 1975; per curiam dec., vacated& remanded,
Oct. 2, 1975; judgment for plaintiff, Dec. 1, 1975.

Estate of Clark Joseph Robinson, 7 IBIA 74; 85 I.D. 294 (1978)

Rene Robinson, by & through her Guardian Ad Litem, Nancy Clifford v.
Cecil Andrus, Secretary of the Interior, Gretchen Robinson, & Trixi Lynn
Robinson Harris, Civil No. CIV-78-5097, D.S.D. Suit pending.

Rosebud Coal Sales Co., 37 IBLA 251; 85 I. D. 396 (1978)

Rosebud Coal Sales Co. v. Cecil D. Andrus, Secretary of the Interior, Frank
Gregg, Director, Bureau of Land Management, & Maria B. Bohl, Chief, Land
& Mining, Bureau of Land Management, Wyo., Civil No. C78-261, D. Wyo.
Judgment for plaintiff, Oct. 17, 1979. No appeal.

Richard W. Rowe, Daniel Gaudiane, 82 I.D. 174 (1975)

Richard W. Rowe, Daniel Gaudiane v. Stanley K. Hathaway, in his official
capacity as Secretary of the Interior, Civil No. 75-1152. Judgment for defend-
ant, July 29, 1976.
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San Carlos Mineral Strip, 69 I.D. 195 (1962)

James Houston Bowman v. Stewart L. Udall, Civil No. 105-63. Judgment for
defendant, 243 F. Supp. 672 (1965); aff'd, sub nom. S. Jack Hinton et al. v.
Stewart L. Udall, 364 F. 2d 676 (1966); cert. denied, 385 U.S. 878 (1966); sup-
plemented by M-36767, Nov. 1, 1967.

Seal and Co., 68 I.D. 94 (1961)

Seal & Co. v. U.S., Ct. Cl. 274-62. Judgment for plaintiff, Jan. 31, 1964; no
appeal.

Administrative Appeal of Sessions, Inc. (a Cal. Corp.) v. Vyola Olinger
Ortner (Lessor), Lease No. PSL-33, Joseph Patrick Patencio
(Lessor), Lease No. PSL-36, Larry Olinger (Lessor), Lease No.
PSL-41, 81 I.D. 651 (1974)

Sessions, Inc. v. Rogers C. B. Morton, Secretary of the Interior, et al., Civil
No. CV 74-3589 LTL, C.D. Cal. Dismissed with prejudice, Jan. 26, 1976.

Sessions, Inc. v. Rogers C. B. Morton, Secretary of the Interior, et al., Civil
No. CV 74-3591 MML, C.D. Cal. Dismissed with prejudice, Jan. 26, 1976.

Sessions, Inc. v. Rogers C. B. Morton, Secretary of the Interior, et al., Civil
No. CV 74-3590 FW, C.D. Cal. Dismissed with prejudice, Jan. 26, 1976.

Steve Shapiro v. Bishop Coal Co., 83 I.D. 59 (1976)

Bishop Coal Co. v. Thomas S. Kleppe, No. 76-1368, United States Ct. of Ap-
peals, 4th Cir. Suit pending.

Shell Oil Co., A-30575 (Oct. 31, 1966), Chargeability of Acreage Em-
braced in Oil & Gas Lease Offers, 71 I.D. 337 (1964)

Shell Oil Co. v. Udall, Civil No. 216-67. Stipulated dismissal Aug. 19, 1968.

Sinclair Oil & Gas Co., 75 I.D. 155 (1968)

Sinclair Oil & Gas Co. v. Stewart L. Udall, Secretary of the Interior, et al.,
Civil No. 5277, D. Wyo. Judgment for defendent, sub nom. Atlantic Richfield-
Co. v. Walter J. Hickel, 303 F. Supp. 724 (1969); aff'd, 432 F. 2d 587 (10th
Cir. 1970); no petition.

Charles T. Sink, 82 I.D. 535 (1975)

Charles T. Sink v. Thomas S. Kleppe, Secretary of the Interior-Mining En-
forcement & Safety Administration (MESA), No. 75-1292, United States Ct.
of Appeals for the 4th Cir. Vacated without prejudice to plaintiff's rights, 529
F. 2d 601 (4th Cir. 1975).

Southern Pacific Co., 76 I.D. 1 (1969)

Southern Pacific Co. v. Walter J. Hickel, Secretary of the Interior, Civil No.
S-1274, D. Cal. Judgment for defendant, Dec. 2, 1970 (opinion); no appeal.
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Southern Pacific Co., Louis G. Wedekind, 77 I.D. 177 (1970), 20 IBLA
365 (1975)

George C. Laden, Louis Wedekind, Mrs. Vern Lear, Mrs. Arda Fritz, 
Helen Laden Wagner, heirs of George H. Wedekind, Deceased v. Rogers C. B.
Morton, et al., Civil No. R-2858, D. Nev. On June 20, 1974, remanded for
further agency proceedings as originally ordered in 77 I.D. 177; Dist. Ct.
reserves jurisdiction; supplemental complaint filed, Aug. 1, 1975; judgment
for defendant, Nov. 29, 1976; appeal filed Jan. 27, 1977.

Southwest Welding & Manufacturing Division, Yuba Consolidated
Industries, Inc., 69 I.D. 173 (1962)

Southwest Welding v. U.S., Civil No. 68-1658-CC, C.D. Cal. Judgment for
plaintiff, Jan. 14, 1970; appeal dismissed, Apr. 6, 1970.

Southwestern Petroleum Corp. et al., 71 I.D. 206 (1964)

Southwestern Petroleum Corp. v. Stewart L. Udall, Civil No. 5773, D.N.M.
Judgment for defendant, Mar. 8, 1965; aff'd, 361 F. 2d 650 (10th Cir. 1966)
no petition.

Standard Oil Co. of California et al., 76 I.D. 271 (1969)

Standard Oil Co. of California v. Walter J. Hickel et al., Civil No. A-159-
69, D. Alaska. Judgment for plaintiff, 317 F. Supp. 1192 (1970); aff'd, sub nom.
Standard Oil Co. of Cal. v. Rogers C. B. Morton et al., 450 F. 2d 493 (9th Cir.
1971); no petition.

Standard Oil Co. of Texas, 71 I.D. 257 (1964)

California Oil Co. v. Secretary of the Interior, Civil No. 5729, D.N.M.
Judgment for plaintiff, Jan. 21, 1965; no appeal.

James K. Tallman, 68 I.D. 256 (1961)

James K. Tallman et al. v. Stewart L. Udall, Civil No. 1852-62. Judgment
for defendant, Nov. 1, 1962 (opinion); rev'd, 324 F. 2d 411 (1963); cert.
granted, 376 U.S. 961 (1964); Dist. Ct. aff'd, 380 U.S. 1 (1965); rehearing
denied, 380 U.S. 989 (1965).

Texaco, Inc., 75 I.D.8 (1968)

Texaco, Inc., a Corp. v. Secretary of the Interior, Civil No. 446-68. Judg-
ment for plaintiff, 295 F. Supp. 1297 (1969); aff'd, in part & remanded, 437
F. 2d 636 (1970); aff'd in part & remanded, July 19, 1972.

Texas Construction Co., 64 I.D. 97 (1957), Reconsideration denied,
IBCA-73 (June 18,1957)

Texas Construction Co. v. U.S., Ct. C1. No. 224-58. Stipulated judgment for
plaintiff, Dec. 14, 1961.
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Estate of John Thomas, Deceased, ayuse Allottee No. 223 & Estate
of Joseph Thomas, Deceased, Umatilla Allottee No. 877, 64 .D.
401 (1957)

Joe Hayes v. Fred A. Seaton, Secretary of the Interior, Civil No. 859-581.
Judgment for defendant, Sept. 18, 1958; aff'd, 270 F. 2d 319 (1959); cert.
denied, 364 U.S. 814 (1960); rehearing denied, 364 U.S. 906 (1960).

Thor-Westcliffe Development, Inc., 70 I.D. 134 (1963)

Thor-Westcliffe Development, Inc. v. Stewart L. Udall, Civil No. 5343,
D. N.M. Dismissed with prejudice, June 25, 1963.

See also:

Thor-Westcliffe Development, Inc. v. Stewart L. Udall, et al., Civil No.
2406-61. Judgment for defendant, Mar. 22, 1962; aff'd, 314 F. 2d 257 (1963);
cert. denied, 373 U.S. 951 (1963).

Richard K. Todd et al., 68 I.D. 291 (1961)

Bert F. Duesing v. Stewart L. Udall, Civil No. 290-62. Judgment for de-
fendant, July 17, 1962 (oral opinion); aff'd, 350 F. 2d 748 (1965); cert. denied,
383 U.S. 912 (1966).

Atwood et al. v. Stewart L. Udall, Civil Nos. 293-62-299-62, inc. Judg-
nieit for defendant, Aug. 2, 1962; aff'd, 350 F. 2d 748 (1965); no petition.

Appeal of Toke Cleaners, 81 I.D. 258 (1974)

Thom Properties, Inc. dbla Toke. Cleaners & Launderers v. U.S. Depart-
ment of the Interior, Bureau of Indian Affairs, Civil No. A3-74-99, D. N.D.
Stipulation for dismissal & order dismissing case, June 16, 1975.

Estate of Phillip Tooisgah, 4 IBIA 189; 82 I.D. 541 (1975)

Jonathan Morris & Velma Tooisgah v. Thomas S. Kleppe, Secretary of the
Interior, Civil No. CIV-76-0037-D, W.D. Okla. Suit pending.

Union Oil Co. Bid on Tract 228, Bravos Area, Texas Offshore Sale,
75 I.D. 147 (1968), 76 I.D. 69 (1969)

The Superior Oil Co. et al. v. Stewart L. Udall, Civil No. 1521-68. Judgment
for plaintiff, July 29, 1968, modified, July 31, 1968; aff'd, 409 F. 2d 1115
(1969); dismissed as moot, June 4, 1969; no petition.

Union Oil Co. of California, Ramon P. Colvert, 65 I.D. 245 (1958)

Union Oil Co. of California v. Stewart L. -Udall, Civil No. 3042-58. Judg-
ment for defendant, May 2, 1960 (opinion); aff'd, 289 F. 2d 790 (1961); no
petition.
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Union Oil Co. of California t al., 71 I.D. 169 (1964), 72 I.D. 313 (1965)

Penelope Chase Brown et al. v. Stewart L. Udall, Civil No. 9202, D. Colo.
Judgment for plaintiff, 261 F. Supp. 954 (1966); aff'd 406 F. 2d 759 (10th
Cir. 1969); cert. granted, 396 U.S. 817 (1969); rev'd & remanded, 400 U.S.
48 (1970); remanded to Dist. Ct., Mar. 12, 1971; judgment for plaintiff, 370
F. Supp. 108 (1973) ; vacated & remanded, Sept. 22, 1975; petition for rehear-
ing en bane denied; cert. denied, June 21, 1976; remanded to the Dept. for
further proceedings, Jan. 17, 1977.

Equity Oil Co. v. Stewart L. Udall, Civil No. 9462, D. Colo. Order to Close
Files and Stay Proceedings, Mar. 25, 1967.

G'abbs Exploration Co. v. Stewart L. Udall, Civil No. 9464, D. Colo. Order to
Close Files and Stay Proceedings, Mar. 25, 1967.

Harlan H. Hugg et al. v. Stewart L. Udall, Civil No. 9252, D. Colo. Order
to close Files and Stay Proceedings, Mar. 25, 1967.

Barnette T. Napier et al. v. Secretary of the Interior, Civil No. 8691, D.
Colo. Judgment for plaintiff, 261 F. Supp. 954 (1966); aff'd, 406 F. 2d 759
(10th Cir. 1969); cert. granted, 396 U.S. 817 (1969); rev'd & remanded, 400
U.S. 48 (1970); remanded to Dist. Ct., Mar. 12, 1971; judgment for plaintiff,
370 F. Supp. 108 (1973); vacated & remanded, Sept. 22, 1975; petition for
rehearing en bane denied; cert. denied, June 21, 1976; remanded to the Dept.
for further proceedings, Jan. 17, 1977.

John W. Savage v. Stewart L. Udall, Civil 9458, D. Colo. Order to Close
Files and Stay Proceedings, Mar. 25, 1967.

The Oil Shale Corp. et al. v.. Secretary of the Interior, Civil No. 8680,
D. Colo. Judgment for plaintiff, 261 F. Supp. 954 (1966); aff'd, 406 F. 2d 759
(10th Cir. 1969); cert. granted, 396 U.S. 817 (1969); rev'd & emanded, 400
U.S. 48 (1970); remanded to Dist. Ct., Mar. 12, 1971; judgment for plaintiff,
370 F. Supp. 108 (1973); vacated & remanded, Sept. 22, 1975; petition for
rehearing en bane denied; cert. denied, June 21, 1976; remanded to the Dept.
for further proceedings, Jan. 17, 1977.

The Oil Shale Corp. et al. v. Stewart L. Udall, Civil No. 9465, D. Colo.
Order to Close Files & Stay Proceedings, Mar. 25, 1967.

Joseph B. Umpleby et al. v. Stewart L. Udall, Civil No. 8685, D. Colo.
Judgment for plaintiff, 261 F. Supp. 954 (1966); aff'd, 406 F. 2d 759 (10th
Cir. 1969); cert. granted, 396 U.S. 817 (1969); rev'd & remanded, 400 U.S.
48 (1970); remanded to Dist. Ct., Mar. 12, 1971; judgment for plaintiff, 370
F. Supp. 108 (1973); vacated & remanded, Sept. 22, 1975; petition for rehear-
ing en bane denied; cert. denied, June 21, 1976; remanded to the Dept. for
further proceedings, Jan. 17, 1977.

Union Oil Co. of California, a Corp. v. Stewart L. Udall, Civil No. 9461,
D. Colo. Order to Close Files & Stay Proceedings, Mar. 25, 1967.

Union Oil Co. of California, 71 I.D. 287 (1964)

Union Oil Co. of California v. Stewart L. Udall, Civil No. 2595-64. Judgment
for defendant, Dec. 27, 1965; no appeal.
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Union Pacific R.R., 72 I.D. 76 (1965)

The State of Wyoming & Gulf Oil Corp. v. Stewart L. Udall, etc., Civil
No. 4913, D. Wyo. Dismissed with prejudice, 255 F. Supp. 41 (1966);
aff'd, 379 F. 2d 635 (1Oth Cir. 1967); cert. denied, 389 U.S. 985 (1967).

United Mine Workers of America v. Inland Steel Co., 83 I.D. 87
(1976)

United Mine Workers of America v. Thomas S. Kleppe, No. 76-1377, United
States Ct. of Appeals, 7th Cir. Board's decision aff'd, 561 F. 2d 1258 (7th
Cir. 1977).

United Mine Workers of America, Local Union No. 1993 v. Consoli-
dation Coal Co., 84 I.D. 254 (1977)

Local Union No. 1993, United Mine Workers of America v. Cecil D. Andrus,
No. 77-1582, United States Ct. of Appeals, D.C. Cir. Suit pending.

U.S. v. Alonzo A. Adams et al., 64 .D. 221 (1957), A-27364 (July 1,
1957)

Alonzo A. Adams et al. v. Paul B. Witmer et al., Civil No. 1222-57-Y,
S.D. Cal. Complaint dismissed, Nov. 27, 1957 (opinion); rev'd & remanded,
271 F. 2d 29 (9th Cir. 195S); on rehearing, appeal dismissed as to Witmer;
petition for rehearing by Berriman denied, 271 F. 2d 37 (9th Cir. 1959).

U.S. v. Alonzo Adams, Civil No. 187-60-WM, S.D. Cal. Judgment for plain-
tiff, Jan. 29, 1962 (opinion); judgment modified, 318 F. 2 861 (9th Cir.
1963); no petition.

U.S. v. E. A. & Esther Barrows, 76 I.D. 299 (1969)

Esther Barrows, as an individual & as Executrix of the Last Will of E. A.
Barrows, Deceased v. Walter J. Ilickel, Civil No. 70-215-CC, C.D. Cal. Judg-
ment for defendant, Apr. 20, 1970; aff'd, 447 F. 2d 80 (9th Cir. 1971).

U.S. v. J. L. Block, 80 I.D. 571 (1973)

J.L. Block v. Rogers Morton, Secretary of the Interior, Civil No. LV-74-9,
BRT, D. Nev. Judgment for defendant, June 6, 1975; rev'd & remanded with
instructions to remand to the Secretary of the Interior, Mar. 29, 1977; no
petition.

U.S. v. Lloyd W. Booth, 76 I.D. 73 (1969)

Lloyd W. Booth v. Walter J. Hickel, Civil No. 42-69, D. Alaska. Judgment
for defendant, June 30, 1970; no appeal.

U.S. v. Alice A. & Carrie H. Boyle, 76 I.D. 61, 318 (1969), Reconsid-
eration denied, Jan. 22, 1970

Alice A. & Carrie H. Boyle v. Rogers C. B. Morton, Secretary of the In-
terior. Civil No. Civ-71-491 Phx WEC, D. Ariz. Judgment for plaintiff,
May 4, 1972; rev'd & remanded, 519 F. 2d 551 (9th Cir. 1975); cert. denied,
423 U.S. 1033 (1975).
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U.S. v. R. W. Brubaker et al., A-30636 (July 24, 1968); 9 IBLA 281,
80 I.D. 261 (1973)

R. W. Brubaker, a/k/a Ronald W. Brubaker, B. A. Brubaker, a/k/a Bar-
bara A. Brubaker, & William J. Mann, a/k/a W. J. Mann v. Rogers C. B.
Morton, Secretary of the Interior, Civil No. 73-1228 EC, C.D. Cal. Dismissed
with prejudice, Aug. 13, 1973; aff'd, 500 F. 2d 200 (9th Cir. 1974); no petition.

U.S. v. Henrietta & Andrew Julius Bunkowski, 5 IBLA 102; 79 I.D.
43 (1972)

Henrietta & Andrew Julius Bunkowski v. Paul Applegate, District Man-
ager, Bureau of Land Management, Thomas S. Kleppe, Secretary of the In-
terior, et al., Civil No. R-76-182-BRT, D. Nev. Suit pending.

U.S. v. Ford M. Converse, 72 I.D. 141 (1965)

Ford M. Converse v. Stewart Udall, Civil No. 65-581, D. Ore. Judgment
for defendant, 262 F. Supp. 583 (1966); aff'd, 399 F. 2d 616 (9th Cir. 1968);
cert. denied, 393 U.S. 1025 (1969).

U.S. v. Alvis F. Denison et al., 71 I.D. 144 (1964), 76 I.D. 233 (1969)

Marie W. Denison, individually & as Executrix of the Estate of Alvis F.
Denison, Deceased v. Steward L. Udall, Civil No. 963 D. Ariz. Remanded, 248
F. Supp. 942 (1965).

Leo E. Shoup v. Stewart L. Udall, Civil No. 822-Phx., D. Ariz. Judgment
for defendant, Jan. 31, 1972.

Reid Smith v. Stewart L. Udall, etc., Civil No. 1053, D. Ariz. Judgment for
defendant, Jan. 31, 1972; aff'd, Feb. 1, 1974; cert. denied, Oct. 15, 1974.

U.S. v. Everett Foster et al., 65 I.D. 1 (1958)

Everett Foster et al. v. Fred A. Seaton, Civil No. 344-58. Judgment for de-
fendants, Dec. 5, 1958 (opinion); aff'd, 271 F. 2d 836 (1959); no petition.

U.S. v. Golden Grigg et al., 82 I.D. 123 (1975)

Golden T. Grigg, LeFawn Grigg, Fred Baines, Otis H. Willams, Kathryn
Williams, Lovell Taylor, Williams A. Anderson, Saragene Smith, Thomas Al.
Anderson, Bonnie Anderson, Charles L. Taylor, Darlene Baines, Luann &
Paul E. Hogg v. U.S., Rogers C. B. Morton, Secretary of the Interior, Civil No.
1-75-75, D. Idaho. Judgment for defendant, Nov. 6, 1979.

U.S. v. Henault Mining Co., 73 I.D. 184 (1966)

Henault Mining Co. v. Harold Tysk, et al., Civil No. 634, D. Mont. Judg-
ment for plaintiff, 271 F. Supp. 474 (1967); rev'd & remanded for further
proceeding, 491 F. 2d 766 (9th Cir. 1969); cert. denied, 398 U.S. 950 (1970);
Judgment for defendant, Oct. 6, 1970.

U.S. v. Charles H. Henrikson et al., 70 I.D. 212 (1963)

Charles H. Henrikson et al. v. Stewart L. Udall et al., Civil No. 41749, N.D.
Cal. Judgment for defendant, 229 F. Supp. 510 (1964); aff'd, 350 F. 2d 949
(9th Cir. 1965); cert. denied, 384 U.S. 940 (1966).
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U.S. v. Humboldt Placer Mining Co. & Del De Rosier, 79 I.D. 709
(1972)

Humboldt Placer Mining Co. & Del De Rosier v. Secretary of the Interior,
Civil No. S-2755, E.D. Cal. Dismissed with prejudice, June 12, 1974; aff'd,
549 F. 2d 622 (9th Cir. 1977); petition for cert. filed June 25, 1977.

U.S. v. Ideal Cement Co., 5 IBLA 235, 79 I.D. 117 (1972)

Ideal Basic Industries, Inc., formerly known as Ideal Cement Co. v. Rogers
C. B. Morton, Civil No. J-12-72, D.Alaska. Judgment for defendant, Feb. 25,
1974; motion to vacate judgment denied, May 6, 1974; aff'd, 542 F. 2d 1364
(9th Cir. 1976).

U.S. v. Independent Quick Sitlver Co., 72 I.D. 367 (1965)

Independent Quick Silver Co., an Oregon Corp. v. Stewart L. Udall, Civil No.
65-590, D. Ore. Judgment for defendant, 262 F. Supp. 583 (1966); appeal
dismissed.

U.S. v. Richard Dean Lance, 73 I.D. 218 (1966)

Richard Dean Lance v. Stewart L. Udall et al., Civil No. 1864, D. Nev. Judg-
ment for defendant, Jan. 23, 1968; no appeal.

U.S. v. William A. McCall, Sr., The Dredge Corp., Estate of Olaf H.
Nelson, Deceased, Small Tract Applicants Ass'n, Intervenor, 78
I.D. 71 (1971)

William A. McCall, Sr., The Dredge Corp. & Olaf HL. Nelson v. John F.
Boyles et al., Civil No. 74-68 (RDF), D. Nev. Judgment for defendant,
June 8, 1976.

U.S. v. William A. McCall, Sr., Estate of Olaf Henry Nelson, Deceased,
7 IBLA 21; 79 I.D. 457 (1972)

William A. McCall, Sr. & the Estate of Olaf Henry Nelson, Deceased v.
John S. Boyles, District Manager, Bureau of Land Management, Thomas
S. Kleppe, Secretary of Interior, et al., Civil No. LV-76-155 RDF, D. Nev.
Judgment for defendant, Nov. 4,1977; appeal filed.

U.S. v. Kenneth McClarty, 71 I.D. 331 (1964), 76 I.D. 193 (1969)

Kenneth McClarty v. Stewart L. Udall et al., Civil No. 2116, E.D. Wash.
Judgment for defendant, May 26, 1966; rev'd & remanded, 408 F. 2d 907
(9th Cir. 1969); remanded to the Secretary, May 7, 1969; vacated & re-
manded to Bureau of Land Management, Aug. 13, 1969.

U.S. v. Charles Maher et al., 5 IBLA 209, 79 I.D. 109 (1972)

Charles Maher & L. Franklin Mader v. Rogers C. B. Morton, Secretary of
the Interior, Civil No. 1-72-153, D. Idaho. Dismissed without prejudice
Apr. 3, 1973.
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U.S. v. Mary A. Mattey, 67 I.D. 63 (1960)

U.S. v. Edison R. Nogueira et al., Civil No. 65-220-PH, C.D. Cal. Judgment

for defendant, Nov. 16, 1966; Rev'd & remanded, 403 F. 2d 816 (1968); no

petition.

U.S. v. Frank & Wanita Melluzzo, 76 I.D. 160 (1969), 32 BLA 46
(1977)

Frank & Wanita Melluzzo v. Rogers C.B. Morton, Civil No. CIV 73-308
PHX CAM, D. Ariz. Judgment for defendant, June 19, 1974; aff'd in part,
rev'd & remanded in part 534 F. 2d 860 (9th Cir. 1976); no petition.

Frank & Wanita Melluzzo v. Cecil Andrus, Secretary of the Interior, Civil

No. CIV-79-282 PHX, CAM, D. Ariz. Judgment for defendant, May 20,
1980.

U.S. v. Frank & Wanita Melluzzo et al., 76 I.D. 181 (1969), Recon-
sideration, IBLA 37, 77 I.D. 172 (1970)

WJM Mining & Development Co. et al. v. Rogers C.B. Morton, Civil No.

70-679, D. Ariz. Judgment for defendant, Dec. 8, 1971; dismissed, Feb. 4,
1974.

U.S. v. Mineral Ventures, Ltd., 80 I.D. 792 (1973)

Mineral Ventures, Ltd. v. The Secretary of the Interior, Civil No. 74-201,
D. Ore. Judgment for defendant, July 10, 1975; vacated & remanded, May 3,

1977; modified amended judgment, Sept. 9, 1977.

U.S. v. G. Patrick Morris et al., 82 I.D. 146 (1975)

G. Patrick Morris, Joan E. Roth, Elise L. Neeley, Lyle D. Roth, Vera M.
Baltzor (formally Vera M. Noble), Charlene S. & George R. Baltzor, Juanita
M. & Nellie Mae Morris, Milo & Peggy M. Axelsen, & Farm Development

Corp. v. U.S. & Rogers C. B. Morton, Secretary of the Interior, Civil No. 1-75-

74, D. Idaho. Aff'd in part, rev'd in part, Dec. 20, 1976; rev'd Nov. 16, 1978.

U.S. v. New Jersey Zinc Co., 74 I.D. 191 (1967)

The New Jersey Zinc Corp., a Del. Corp. v. Stewart L. Udall, Civil No.

67-C-404, D. Colo. Dismissed with prejudice, Jan. 5, 1970.

U.S. v. Lloyd O'Callaghan, Sr., et al., 79 I.D. 689 (1972), U.S. v. Lloyd
O'Callaghan, Sr., Contest No. R-04845 (July 7, 1975), 29 IBLA
333 (1977)

Lloyd O'Callaghan, Sr., Individually & as Executor of the Estate of Ross
O'Callaghan v. Rogers Morton et al., Civil No. 73-129-S, S.D. Cal. Aff'd
in part & remanded, May 14, 1974. Judgment for defendant, May 16, 1978,

aff'd, May 8, 1980.
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U.S. v. J. R. Osborne et al., 77 I.D. 83 (1970), 28 IBLA 13 (1976),
Reconsideration denied by Order dated Jan. 4, 1977

J. R. Osborne, individually & on behalf of B. R. Borders et al. v. Rogers
C. B. Morton et al., Civil No. 1564, D. Nev. Judgment for defendant, Mar.
1, 1972; remanded to Dist. Ct. with directions to reassess Secretary's con-
clusion, Feb. 22, 1974; remanded to the Dept. with orders to re-examine
the issues, Dec. 3, 1974.

Bradford Mining Corp., Successor of J. R. Osborne, agent for various persons
v. Cecil D. Andrus, Secretary of the Interior, Civil No. LV-77-218, RDF.
D. Nev. Suit pending.

U.S. v. Pittsburgh Pacific Co., 30 IBLA 388; 84 I.D. 282 (1977)

Pittsburgh Pacific Co. v. U.S., Dept. of the Interior, Cecil Andrus, Joseph W.
Goss, Anne Poindexter Lewis, Alartin Ritvo, State of South Dakota, Dept. of En-
vironmental Protection & Allen Lockner, Civil No. CIV 77-5055, W.D.S.D.
Suit pending.

State of South Dakota v. Cecil D. Andrus, Secretary of the Interior, et al.,
Civil No. CIV 77-5058, W.D.S.D. Dismissed, Dec. 26, 1978.

U.S. v. E. V. Pressentin c Devisees of the H. S. Martin Estate, 71 I.D.
447 (1964)

E. V. Pressentin, Fred J. Martin, Admin. of H. A. Martin Estate v. Stewart
L. Udall & Charles Stoddard, Civil No. 1194-65. Judgment for defendant.
Mar. 19, 1969; no appeal.

U.S. v. Ollie Mae Shearman et al., 73 I.D. 386 (1966)
See Idaho Desert Land Entries-Indian Hill Group.

U.S. v. C. F. Snyder et al., 72 I.D. 223 (1965)

Ruth Snyder, Adm'r (x) of the Estate of C. F. Snyder, Deceased, et al. v.
Stewart L. Udall, Civil No. 66-C-131, D. Colo. Judgment for plaintiff,
267 F. Supp. 110 (1967); rev'd 405 F. 2d 1179 (10th Cir. 1968); cert. denied,
396 U.S. 819 1969).

U.S. v. Southern Pacific Co., 77 I.D. 41 (1970)

Southern Pacific Co. et al. v. Rogers C. B. Morton et al., Civil No. S-2155,
E.D. Cal. Judgment for defendant, Nov. 20, 1974.

U.S. V. Clarence T. &d Mary D. Stevens, 77 I.D. 97 (1970)

Clarence T. & Mary D. Stevens v. Walter J. Hickel, Civil No. 1-70-94,
D. Idaho. Judgment for defendant, June 4, 1971.

U.S. v. Elmer H. Swanson, 81 I.D. 14 (1974), 34 IBLA 25 (1978)

Elmer H. Swanson v. Rogers C. B. Morton, Secretary of the Interior, Civil
No. 4-74-10, D. Idaho. Dismissed without prejudice, Dec. 23, 1975, (opinion).

Elmer H. Swanson & Livingston Silver, Inc. v. Cecil D. Andrus, Secretary
of the Interior, Civil No. CIV-78-4045, D. Idaho. Suit pending.
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U.S. v. Alfred N. Verrue, 75 I.D. 300 (1968)

Alfred N. Verrue v. U.S. et al., Civil No. 6898 Phx., D. Ariz. Rev'd &
remanded, Dec. 29, 1970; aff'd, 457 F. 2d 1202 (9th Cir. 1971); no petition.

U.S. v. Vernon 0. & na C. White, 72 I.D. 552 (1965)

Vernon 0. & Ina C. White v. Stewart L. Udall, Civil No. 1-65-122, D. Idaho.
Judgment for defendant, Jan. 6, 1967; aff'd, 404 F. 2d 334 (9th Cir. 1968);
no petition.

U.S. v. Frank Winegar et al., 81 I.D. 370 (1974)

Shell Oil Co. & D. A. Shale, Inc. v. Rogers C. B. Morton, Secretary of the
Intertor, Civil No. 74-F-739, D. Colo. Judgment for plaintiff, Jan. 17, 1977;
aff'd, Jan. 25, 1979.

U.S. v. Elodymae Zwang, U.S. v. Darrell Zwang, 26 IBLA 41; 83 I.D.
280 (1976)

Darrell & Elodymae Zwang v. Cecl D. Andrus, Secretary of the Interior,
Civil No. 77-1431 R. D. Cal. Judgment for plaintiff, Aug. 20, 1979.

U.S. v. Merle I. Zweifel etal., 80 .D. 323 (1973)

Merle 1. Zweifel et al. v. U.S., Civil No. C-5276, D. Colo. Dismissed with-
out prejudice, Oct. 31, 1973.

Kenneth Roberts et al. v. Rogers C. B. Morton & The Interior Board of
Land Appeals, Civil No. C-5308, D. Colo. Dismissed with prejudice, 389 F.
Supp. 87 (1975); aff'd, 549 F. 2d 158 (10th Cir. 1977).

IE. A. Vaughey, 63 I.D. 85 (1956)

E. A. Vaughey v. Fred A. Seaton, Civil No. 1744-56. Dismissed by stipula-
tion, Apr. 18, 1957; no appeal.

Estate of Cecelia Smith Vergote (Borger), Morris A. (K.) Charles &
Caroline J. Charles (Brendale), 5 IBIA 96; 83 I.D. 209 (1976)

Confederated Tribes & Bands of the Yaklima Indian Nation v. Thomas S.
Kleppe, Secretary of the Interior & Phillip Brendale, Civil No. C-76-199,
E.D. Wash. Suit pending.

Estate of Florence Bluesky Vessell (Unallotted Lac Courte Oreilles
Chippewa of Wisconsin), 1 IBIA 312, 79 I.D. 615 (1972)

Constance Jean Hollen Eskra v. Rogers C. B. Morton et al., Civil No 72
C-428, D. Wis. Dismissed, 380 F. Supp. 205 (1974); rev'd, Sept. 29, 1975,
no petition.

Burt A. Wackerlietal., 73 I.D. 280 (1966)

Burt & Lueva G. Wackerli et al. v. Stewart L. Udall et al., Civil No. 1-66-92
D. Idaho. Amended complaint filed Mar. 17, 1971; judgment for plaintiff,
Feb. 28, 1975.
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Estate of Milward Wallace Ward, 82 I.D. 341 (1975)

Alfred Ward, Irene Ward Wise & Elizabeth Collins v. Kent Frizzell, Act-
ing Secretary of the Interior, et al., Civil No. C75-175, D. Wyo. Dismissed,
Jan. 1,1976.

Weardco Construction Corp., 64 I.D. 376 (1957)

Weardco Construction Corp. v. U.S., Civil No. 278-59-PH, S.D. Cal.
Judgment for plaintiff, Oct. 26, 1959; satisfaction of judgment entered
Feb. 9, 1960. -

Estate of Mary Ursula Rock Wellknown, 1 IBIA 83; 78 I.D. 179
(1971)

William T. Shaw, Jr. et al. v. Rogers C. B. Morton et al., Civil No. 974,
D. Mont. Dismissed, July 6, 1973 (opinion); no appeal.

Western Nuclear, Inc., 35 IBLA 146; 85 I.D. 129 (1978)

Western Nuclear, Inc., a Del. Corp., authorized & doing business in the
State of Wyo. v. Ceczl Andrus, Secretary of the Interior, & U.S., Civil No,
C78-129, D. Wyo. Suit pending.

Minnie E. Wharton, John W. Wharton, Ruth Wharton James, Carroll
Wharton, Iris Wharton Bartyl, Marvin Wharton, Thomas Whar-
ton, Betty Wharton Zink, Faye Wharton Pamperien, & Samuel
Wharton, 4 BLA 287; 79 I.D. 6 (1972)

U.S. & Rogers C. B. Morton, Secretary of The Interior v. Minnie E. 
John W. Wharton, Ruth Wharton James, Carroll Wharton, Iris Wharton
Bartyl, Marvin Wharton, Thomas Wharton, Betty Wharton Zink, Faye Wharton
Pamperien & Samuel Wharton, Civil No. 70-106, D. Ore. Judgment for de-
fendant, Feb. 26, 1973; reconsideration denied, June 4, 1973; rev'd & remanded,
514 F. 2d 406 (9th Cir. 1975); no petition.

Estate of Hiemstennie (Maggie) Whiz Abbott, 2 IBLA 53, 80 I.D. 617
(1973); 4 IBIA 12, 82 I.D. 169 (1975); reconsideration denied,
4 IBIA 79 (1975)

Doris Whiz Burkybile v. Alvis Smith, Sr., as Guardian Ad Litem for Zelma,
l ernon, Kenneth, Mona & Joseph Smith, Minors et al., Civil No. C-75-I90,
E.D. Wash. Judgment for defendant, Jan. 21, 1977; no appeal.

Frank Winegar, Shell Oil Co. & D. A. Shale, Inc., 74 I.D. 161 (1967)

Shell Oil Co. et al. v. Udall et al., Civil No. 67-C-321, D. Colo. Judgment
for plaintiff, Sept. 18, 1967; no appeal.

Appeal of Wisenak, Inc., 1 ANCAB 157; 83 I.D. 496 (1976)

Wisenak, Inc., a Alaska Corp. v. Thomas S. Kleppe, Individually & as Sec-
retary of the Intericr & the U.S., Civil No. F76-38 Civ., D. Alaska. Remanded
to Department for further proceedings, July 9, 1979.
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Estate of Wook-Kah-ATah, Comanche Allottee No. 1927, 65 I.D. 436
(1958)

Thomas J. Huff, Adm. with will annexed of the Estate of Wook-Kah-Nah,
Deceased, Comanche Enrolled Restricted Indian No. 1927 v. Jane Asenap,
Wilfred Tabbytite, J. R. Graves, Examiner of Inheritance, Bureau of Indian
Affairs, Dept. of the Interior & Earl R. Wiseman, District Dir. of Internal
Revenue, Civil No. 8281, W.D. Okla. Dismissed as to the Examiner of Inheri-
tance; plaintiff dismissed suit without prejudice as to the other defendants.

Thomas J. Huff, Adm. with will annexed of the Estate- of Wook-Kah-Nah
v. Stewart L. Udall, Civil No. 2595-60. Judgment for defendant, June 5, 1962;
remanded 312 F. 2d 358 (1962).

State of Wyoming, 27 IBLA 137; 83 ID. 364 (1976)

State of Wyoming, Albert E. King, Comm'r of Public Lands v. Cecil D.
Andrus, Secretary of the Interior, Civil No. C77-034K, D. Wyo. Judgment
for defendant, Sept. 8, 1977; aff'd, July 8, 1979.

Zeigler Coal Co., 81 I.D. 729 (1974)

International Union of United Mine Workers of America v. Stanley K.
Hathaway, Secretary of the Interior, No. 75-1003, United States Court of
Appeals, D.C. Cir. Rev'd & remanded to the Board for further proceedings,
532 F. 2d 1403 (1976).

Zeigler Coal Co., 82 I.D. 36 (1975)

Zeigler Coal Co. v. Kent Frizzell, Acting Secretary of the Iterior, No. 75-1139.
United States Court of Appeals. D.C. Cir. Judgment for defendant, 536 F.
2d 398 (1976).
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overruled in pertinent part by Solici-
tor's Opinion, M-36921, 87 I.D. 291
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Esplin, Lee J., 56 I.D. 325 (1938), over-
ruled to extent it applies to 1926 Exec-
utive Order to artificially developed
water sources on the public lands, by
Solicitor's Opinion, M-36914, 86 .D,
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ruled, 43 L.D. 183 (1914).

Federal Shale Oil Co. (53 I.D. 213);
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L.D. 649); distinguished, 55 I.D. 605
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216 L. and R. 184); overruled, 17
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716; overruled, 9 L.D. 237 (1889).

Florida, State of (17 L.D. 355); re-
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1925).

Forgeot, Margaret (7 L.D. 280); over-
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Goldstein v. Juneau Townsite (23 L.D.
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Gwyn, James R. (A-26806) Dec. 17,
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Hastings and Dakota Ry. Co. v. Chris-
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Heirs of Davis (40 L.D. 573); over- Hon v. Martinas (41 L.D. 119); modi-
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Helmer, Inkerman (34 L.D. 341); Hoy, Assignee of Hess (46 L.D. 421);
modified, 42 L.D. 472 (1913). overruled, 51 L.D. 287 (1925).
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Instructions (32 L.D. 604); overruled
so far as in conflict, 50 L.D. 628; 53
I.D. 365; Lillian M. Peterson (A-
20411), Aug. 5, 1937, unreported (See
59 I.D. 282, 286).

Instructions (51 L.D. 51); overruled
so far as in conflict, 54 I.D. 36 (1932).

Interstate Oil Corp. & Frank 0. Chitten-
den (50 L.D. 262); overruled so far
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(1899).

Jacks v. Belard (29 L.D. 369); vacated,
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ruled so far as in conflict, 60 I.D. 417,
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(1894).
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in conflict, 59 I.D. 258, 260 (1946).
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L.D. 579); modified, 30 L.D. 19
(1900).

Kinney, E.C. (44 L.D. 580); overruled
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Kinsinger v. Peck (11 L.D. 202) (See
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Kiser v. Keech (7 L.D. 25); overruled,
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fied, 9 L.D. 157 (1889).

Louisiana, State of (24 L.D. 231);
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overruled, 35 LID. 399 (1907).

Maginnis, John S. (32 L.D. 14); modi-
fied (42 L.D. 472 (1913)).

Maher, John M. (34 L.D. 342); modi-
fied, 42 L.D. 472 (1913).

Mahoney, Timothy (41 L.D. 129); over-
ruled, 42 L.D. 313 (1913).

Makela, Charles (46 L.D. 509); ex-
tended, 49 L.D. 244 (1922).

Makemson v. Snider's Heirs (22 L.D.
511); overruled, 32 L.D. 650 (1904).

Malone Land & Water Co. (41 L.D.
138); overruled in part, 43 L.D. 110
(1914).

Maney, John J. (35 L.D. 250); modified,
48 L.D. 153 (1921).

Maple, Frank (37 L.D. 107); overruled,
43 L.D. 181 (1914).

Martin v. Patrick (41 L.D. 284); over-
ruled, 43 L.D. 536 (1914).

Mason v. Cromwell (24 L.D. 248);
vacated, 26 L.D. 368 (1898).

Masten, E. C. (22 L.D. 337); overruled,
25 L.D. 111 (1897).

Mather v. Hackley's Heirs (15 L.D.
487); vacated, 19 L.D. 48 (1894).

Maughan, George W. (1 L.D. 25); over-
ruled, 7 L.D. 94 (1888).

Maxwell and Sangre de Cristo Land
Grants (46 L.D. 301); modified, 48
L.D. 87, 88 (1921).

McBride v. Secretary of the Interior (8
C.L.O. 10); modified, 52 L.D. 33
(1927).

McCalla v. Acker (29 L.D. 203);
vacated, 30 L.D. 277 (1900).

McCord, W. E. (23 L.D. 137); overruled
to extent of any possible inconsist-
ency, 56 I.D. 73 (1937).

McCornick, Williams S. (41 L.D. 661,
666); vacated, 43 L.D. 429 (1914).

McCraney v. Heirs of Hayes (33 L.D.
21); overruled so far as in. conflict,
41 L.D. 119 (1912) (See 43 L.D. 196).

McDonald, Roy (34 L.D. 21); overruled,
2'7 T, T) 9e. (1f08)
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McDonogh School Fund (11 L.D. 378);
overruled, 30 L.D. 616 (1901) (See 35
L.D. 399).

McFadden v. Mountain View Mining &
Milling Co. (26 L.D. 530); vacated,
27 L.D. 358 (1898).

McGee, Edward D. (17 L.D. 285);
overruled, 29 L.D. 166 (1899).

McGrann, Owen (5 L.D. 10); overruled,
24 L.D. 502 (1897).

McGregor, Carl (37 L.D. 693); over-
ruled, 38 L.D. 148 (1909).

McHarry v. Stewart (9 L.D. 344);
criticized and distinguished, 56 I.D.
340 (1938).

McKernan v. Bailey (16 L.D. 368);
overruled, 17 L.D. 494 (1893).

McKittrick Oil Co. v. Southern Pacific
R.R. Co. (37 L.D. 243); overruled so
far as in conflict, 40 L.D. 528 (See
42 L.D. 317 (1913)).

McMicken, Herbert (10 L.D. 97); (11
L.D.96), distinguished, 58 I.D. 257,
260 (1942).

McNamara v. State of California (17
L.D. 296); overruled, 22 L.D. 666
(1896).

McPeek v. Sullivan (25 L.D. 281);
overruled, 36 L.D. 26 (1907).

Mead, Robert E., 62 I.D. l1 (1955);
overruled, Jones-O'Brien, Inc., 1 Sec
13, 85 I.D. 89 (1978).

Mee v. Hughart (23 L.D. 455); va-
cated, 28 L.D. 209. In effect rein-
stated, 44 L.D. 414, 487, 46 L.D. 434;
48 L.D. 195, 346, 348; 49 L.D. 659,
660 (1923).

Meeboer v. Heirs of Schut (35 L.D.
335); overruled so far as in conflict,
41 L.D. 119 (1912) (See 43 L.D. 196).

Mercer v. Buford Townsite (35 L.D.
119); overruled, 35 L.D. 649 (1907).

Meyer v. Brown (15 L.D. 307) (See 39
L.D. 162, 225 (1910)).

Meyer, Peter (6 L.D. 639); modified,
12 L.D. 436 (1891).

Midland Oilfields Co. (50 L.D. 620);
overruled so far as in conflict, 54
I.D. 371 (1934).

Mikesell, Henry D., A-24112 (Mar. 11,
1946); rehearing denied (June 20,
1946), overruled to extent inconsist-
enit. 70 I.D. 140 (196.-

Miller, D., 60 I.D. 161; overruled in
part, 62 I.D. 210.

Miller, Duncan, A-29760 (Sept. 18,
1963), overruled, 79 I.D. 416 (1972).

Miller, Duncan, A-30742 (Dec. 2, 1966),
overruled. 79 I.D. 416 (1972).

Miller, Duncan, A-30722 (Apr. 14,
1967), overruled, 79 I.D. 416 (1972).

Miller, Duncan, 6 IBLA 283 (1972);
overruled to extent inconsistent,
Jones-O'Brien, Inc., 1 Sec 13, 85 I.D.
89 (1978).

Miller, Edwin J. (35 L.D. 411); over-
ruled, 43 L.D. 181 (1914).

Miller v. Sebastian (19 L.D. 288);
overruled, 26 L.D. 448 (1898).

Milner & North Side R.R. Co. (36 L.D.
488); overruled, 40 L.D. 187.

Milton v. Lamb (22 L.D. 339); over-
ruled, 25 L.D. 550 (1897).

Milwaukee, Lake Shore & Western Ry.
Co. (12 L.D. 79); overruled, 29 L.D.
112 (1899).

Miner v. Mariott (2 L.D. 709); modi-
fied, 28 L.D. 224 (1899).

Minnesota & Ontario Bridge Co. (30
L.D. 77); no longer-followed, 50 L.D.
359 (1924).

Mitchell v. Brown (3 L.D. 65); over-
ruled, 41 L.D. 396 (1912) (See 43
L.D. 520).

Monitor Lode (18 L.D. 358); over-
ruled, 25 L.D. 495 (1897).

Monster Lode (35 L.D. 493); overruled
so far as in conflict, 55 I.D. 348
(1935).

Moore, Charles H. (16 L.D. 204);
overruled, 27 L.D. 481-2 (1898).

Morgan v. Craig (10 C.L.O. 234);
overruled, 5 L.D. 303 (1886).

Morgan, Henry S., 65 I.D. 369; over-
ruled to extent inconsistent, 71 I.D.
22 (1964).

Morgan v. Rowland (37 L.D. 90);
overruled, 37 L.D. 618 (1909).

Moritz v. Hinz (36 L.D. 450); vacated,
37 L.D. 382 (1909).

Morrison, Charles S. (36 L.D. 126);
modified, 36 L.D. 319 (1908).

Morrow v. State of Oregon et al.
(32 L.D. 54); modified, 33 L.D. 101
(I904).

I
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ivioses, Zelmer it. yio t.ii. 4(6); over-
ruled, 44 L.D. 570.

Mountain Chief Nos. 8 and 9 Lode
Claims (36 L.D. 100); overruled in
part, 36 L.D. 551 (1908).

Mountain Fuel Supply Co., A-31053
(Dec. 19, 1969); overruled, 79 I.D.
416 (1972).

Mt. Whitney Military Reservation (40
L.D. 315 (1911)) (See 43 L.D. 33).

Muller, Ernest (46 L.D. 243); over-
ruled, 48 L.D. 163 (1921).

Muller, Esberne . (39 L.D. 72);
modified, 39 L.D. 360 (1910).

Mulnix, Philip, Heirs of (33 L.D.
331); overruled, 43 L.D. 532 (1915).

Munsey, Glenn, Earnest Scott and Ar-
nold Scott v. Smitty Baker Coal
Co., Inc., 1 IBMA 144, 162 (Aug. 8,
1972), 79 I.D. 501, 509, distinguished,
80 I.D. 251 (1973).

Myll, Clifton O., 71 I.D. 458 (1964);
as supplemented, 71 I.D. 486 (1964),
vacated, 72 I.D. 536 (1965).

National Livestock Co. and Zack Cox,
I.G.D. 55 (1938), is overruled, United
States v. Maher, Charles, 5 IBLA
209, 79 I.D. 109 (1972).

Naughton, Harold J., 3 IBLA 237, 78
I.D. 300 (1971); Schweite, Helena
M., 14 IBLA 305 (Feb. 1, 1974) is
distinguished by Kristeen J. Burke,
Joe N. Melovedoff, Victor Melove-
doff, 20 IBLA 162 (May 5, 1975).

Nebraska, State of (18 L.D. 124);
overruled, 28 L.D. 358 (1899).

Nebraska, State of v. Dorrington (2
C.L.L. 647); overruled, 26 L.D. 123
(1898).

Neilsen v. Central Pacific R.R. Co. (26
L.D. 252); modified, 30 L.D. 216
(1900).

Newbanks v. Thompson (22 L.D. 490);
overruled, 29 L.D. 108 (1899).

Newlon, Robert C. (41 L.D. 421):
overruled so far as in conflict, 43
L.D. 364 (1914).

New Mexico, State of (46 L.D. 217)
overruled, 48 L.D. 97 (1921).

New Mexico, State of (49 L.D. 314)
overruled, 54 I.D. 159 (1933).

Newton, Walter t2 t.L.). z); modi-
fled, 25 L.D. 188 (1897).

Nlew York Lode & Mill Site (5 L.D.
513); overruled, 27 L.D. 373 (1898).

Nickel, John R. (9 L.D. 388); over-
ruled, 41 L.D. 129 (1912) (See 42
L.D. 313).

Northern Pacific R.R. Co. (20 L.D.
191); modified, 22 L.D. 234; over-
ruled so far as in conflict, 29 L.D.
550 (1900).

Northern Pacific R.R. Co. (21 L.D.
412, 23 L.D. 204; 25 L.D. 501);
overruled, 53 I.D. 242 (See 26 L.D.
265; 33 L.D. 426; 44 L.D. 218
(1915); 117 U.S. 435).

Northern Pacific R.R. Co. v. Bowman
(7 L.D. 238); modified, 18 L.D. 224
(1894).

Northern Pacific R.R. Co. v. Burns (6
L.D. 21); overruled, 20 L.D. 191
(1895).

Northern Pacific R.R. Co. v. Loomis
(21 L.D. 395); overruled, 27 L.D. 464
(1898).

Northern Pacific R.R. Co. v. Marshall
(17 L.D. 545); overruled, 28 L.D. 174
(1899).

Northern Pacific R.R. Co. v. Miller (7
L.D. 100); overruled so far as in
conflict, 16 L.D. 229 (1893).

Northern Pacific R.R. Co. v. Sherwood
(28 L.D. 126); overruled so far as in
conflict, 29 L.D. 550 (1900).

Northern Pacific R.R. Co. v. Symons
(22 L.D. 686); overruled, 28 L.D. 95
(1899).

Northern Pacific R.R. Co. v. Urquhart
(8 L.D. 365); overruled, 28 L.D. 126
(1899).

Northern Pacific R.R. Co. v. Walters
(13 L.D. 230); overruled so far as in
conflict, 49 L.D. 391 (1922).

Northern Pacific R.R. Co. v. Yantis (8
L.D. 58); overruled, - 12 L.D. 127
(1891).

Northern Pacific Ry. Co. (48 L.D.
573); overruled so far as in conflict,
51 L.D. 196 (1925) (See 52 L.D. 58
(1927)).

Nunez, Roman C. & Serapio (56 I.D.
363); overruled so far as in conflict,
57 I.D. 213.
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Nyman v. St. Paul, Minneapolis, &
Manitoba Ry. Co. (5 L.D. 396);
overruled, 6 L.D. 750 (1888).

O'Donnell, Thomas J. (28 L.D. 214);
overruled, 35 L.D. 411 (1907).

Oil and Gas Privilege and License Tax,
Ft. Peck Reservation, Under Laws of
Montana, M-36318 (Oct. 13, 1955);
is superseded to the extent that it is
inconsistent with, Solicitor's Opin-
ion-Tax Status of the Production of
Oil and Gas From Lease of the Ft.
Peck Tribal Lands Under the 1938
Mineral Leasing Act, M-36896, 84
I.D. 905 (1977).

Olson v. Traver et al. (26 L.D. 350,
628); overruled so far as in conflict,
29 L.D. 480; 30 L.D. 382 (1900).

Opinion A.A.G. (35 L.D. 277); vacated,
36 L.D. 342 (1908).

Opinion of Acting Solicitor, June 6,
1941; overruled so far as inconsist-
ent, 60 I.D. 333 (1949).

Opinion of Acting Solicitor, July 30,
1942; overruled so far as in conflict,
58 I.D. 331 (1943) (See 59 I.D. 346,
350).

Opinion of Associate Solicitor, Oct. 22,
1947 (M-34999); distinguished, 68
I.D. 433 (1961).

Opinion of Associate Solicitor, M-
36463, 64 I.D. 351 (1957); overruled,
74 I.D. 165 (1967).

Opinion of Associate Solicitor, M-
36512 (July 29, 1958); overruled to
extent inconsistent, 70 I.D. 159
(1963).

Opinion of Chief Counsel, July 1, 1914
(43 L.D. 339); explained, 68 I.D. 372
(1961).

Opinion of Deputy Assistant Secretary
(Dec. -2, 1966), affirming Oct. 27,
1966, is superseded to the extent that
it is inconsistent with Solicitor's
Opinion-Tax Status of the Produc-
tion of Oil and Gas From Leases of
the Ft. Peck Tribal Lands Under the
1938 Mineral Leasing Act. M-36896,
24 Tfl OnA (1771

Opinion of Deputy Solicitor-M-36562
Aug. 21, 1959 (unpublished)-over-
ruled by Solicitor's Opinion-M-
36911, 86 I.D. 151 (1979)-Effect of
Public Land Order 82 on the Owner-
ship of Coastal Submerged Lands in
Northern Alaska.

Opinion of Secretary, 75 I.D. 147
(1968); vacated, 76 I.D. 69 (1969).

Opinion of Solicitor, Oct. 31, 1917
(D-40462); overruled so far as in-
consistent, 58 I.D. 85, 92, 96 (1942).

Opinion of Solicitor, Feb. 7, 1919
(D-44083); overruled, Nov. 4, 1921
(M-6397) (See 58 I.D. 158, 160
(1942)).

Opinion of Solicitor, Aug. 8, 1933 (M-
27499); overruled so far as in con-
flict, 54 I.D. 402 (1934).

Opinion of Solicitor, June 15, 1934, (54
I.D. 517 (1934)); overruled in part,
Feb. 11, 1957 (M-36410).

Opinion of Solicitor, Oct. 25, 1934, 55
I.D. 14, overruled so far as incon-
sistent, 77 I.D. 49 (1970).

Opinion of Solicitor-55 I.D. 466
(1936)-State of New Mexico, over-
ruled to extent it applies to 1926
Executive Order to artifically dr
veloped water sources on public
lands, by Solicitor's Opinion-
M-36914, 86 I.D. 553 (1979)-Federal
Water Rights of the National Park
Service, Fish & Wildlife Service,
Bureau of Reclamation and Bureau
of Land Management.

Opinion of Solicitor-M-28198, Jan. 8,
1936, finding, inter alia, that Indian
title to certain lands within the Fort
Yuma Reservation has been x-
tinguished, is well founded and is
affirmed by Solicitor's Opinion-
M-36886, 84 I.D. 1 (1977)-Title to
Certain Lands Within the Boundaries
of the Ft. Yuma Indian Reservation
as Established by the Executive
Order of Jan. 9, 1885-but overruled
by Solicitor's Opinion-M-36908, 86
I.D. 3 (1979)-Title to Certain Lands
Within the Boundaries of the Fort
Yuma (Now Called Quechan) Indian
Reservation.o__ .. J 7V \-7 - )- .



TABLE OF OVERRULED AND MODIFIED CASES LXXVII

Upflion o oncitor, May 8, 1940 t (57
I.D. 124); overruled in part, 58 I.D.
562, 567 (1943).

Opinion of Solicitor, Aug. 31, 1943
(M-33183), distinguished, 58 I.D.
726, 729 (1944).

Opinion of Solicitor, May 2, 1944 (58
I.D. 680); distinguished, 64 I.D. 141.

Opinion of Solicitor, M-34326,059 I.D.
147 (1945); overruled in part, Solici-
tor's Opinion, M-36887, 84 I.D. 72
(1977).

Opinion of Solicitor, Oct. 22, 1947
(M-34999); distinguished, 6 I.D. 433
(1961).

Opinion of Solicitor, Mar. 28, 1949
(M-35093); overruled in part, 64 I.D.
70 (1957).

Opinion of the Solicitor, 60 I.D. 436
(1950); will not be followed to the
extent that it conflicts with these
views, 72 I.D. 92 (1965).

Opinion of Solicitor, M-36051 (Dec. 7,
1950), modified; Solicitor's Opinion,
M-36863, 79 I.D. 513 (1972).

Opinion of Solicitor, M-36241 (Sept. 22,
1954), overruled as far as inconsist-
ent with,-(Criminal Jurisdiction on
Seminole Reservations in Fla.,
M-36907, 85 I.D. 433 (1978).

Opinion of Solicitor, Jan. 19, 1956
(M-36378); overruled to extent in-
consistent, 64 I.D. 57 (1957).

Opinion of Solicitor, June 4, 1957
(M-36443); overruled in part, 65 I.D.
316 (1958).

-Opinion of. Solicitor, July 9, 1957
(M-36442); withdrawn and super-
seded, 65 I.D. 386, 388 (1958).

Opinion of Solicitor, Oct. 30, 1957, 64
I.D. 393 (M-36429); no longer fob
lowed, 67 I.D. 366 (1960).

Opinion of Solicitor, 64 I.D. 351 (1957);
overruled, M-36706, 74 I.D. 165
(1967).

Opinion of Solicitor, 64 I.D. 435 (1957);
will not be followed to the extent that
it conflicts with these views, M-36456
(Supp.) (Feb. 18, 1969), 76 I.D. 14
(1969).

Opinion of Solicitor, July 29, 195E
(M-36512); overruled to extent in-
consistent. 70 I.D. 159 (1963).

upinion or Solicitor, ct. zi; Ib
(M-36531); overruled, 69 I.D. 110
(1962).

Opinion of Solicitor, July 20, 1959
(M-3653i, Supp.); overruled, 69 I.D.
110 (1962).

Opinion of Solicitor, Aug. 26, 1959
(M-36575); affirmed in pertinent
part by Solicitor's Opinion, M-36921,
87 I.D. 291 (1980).

Opinion of Solicitor, 68 I.D. 433 (1961);
distinguished and limited, 72 I.D. 245
(1965).

Opinion of Solicitor, M-36767 (Nov. 1,
1967) (supplementing, M-36599), 69
I.D. 195 (1962).

Opinion of Solicitor, M-36735 (Jan. 31,
1968), is reversed and withdrawn,
Relocation of Flathead Irrigation
Project's Kerr Substation and
Switchyard, M-36735 (Supp.), 83 1.D.
346 (1976).

Opinion of Slicitor-M-36779 (Nov.
17, 1969), Appeals of Freeport Sul-
phur Co. & Texas Gulf Sulphur Co.,
distinguished with respect to appli-
cability of exemptions (4) & (9) of
FOIA to present value estimates and
overruled with respect to appli-
cability of exemption (5) of FOIA to
presale estimates, Solicitor's Opin-
ion-M-36918, 86 I.D. 661 (1979).

Opinion of Solicitor-M-36841 (Nov. 9,
1971), Appeal of Amoco Production
Co., distinguished with respect to
applicability of exemptions (4) & (9)
of FOIA to the present value esti-
mates and overruled with respect to
applicability of exemption (5) oJ
FOIA to presale estimates, Solicitor's
Opinion-M-36918, 86 ID 661
(1979). -

Opinion of Solicitor-M-36886, 84 I.D.
1 (1977)-Title to Certain Lands
Within Boundaries of Ft. Yuma
Indian Reservation as Established
by Exec. Order of Jan. 9, 1885 is over-
ruled by Solicitor's Opiniodn-
M-36908, 86 I.D. 3 (1979)-Title to
Certain Lands Within the Boundaries
of the Ft. Yuma (Now Called Que-
chan) Indian Reservation.
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Opinions of Solicitor, Sept. 15, 1914, and
Feb. 2, 1915; overruled, Sept. 9, 1919
(D-43035, May Caramony) (See 58
I.D. 149, 154-156 (1942)).

Oregon and California R.R. Co. v.
Puckett (39 L.D. 169); modified, 53
I.D. 264 (1931).

Oregon Central Military Wagon Road
Co. v. Hart (17 L.D. 480); overruled,
18 L.D. 543 (1894).

Owens v. State of California (22 L.D.
369; overruled, 38 L.D. 253 (1909).

Pace v. Carstarphen (50 L.D. 369); dis-
tinguished, 61 LID. 459 (1954).

Pacific Slope Lode (12 L.D. 686);
overruled so far as in conflict, 25 L.D.
518 (1897).

Page, Ralph, 8 IBLA 435 (Dec. 22,
1972), explained; Sam Rosetti, 15
IBLA 288, 81 I.D. 251 (1974).

Papina v. Alderson (1 B.L.P. 91); modi-
fied, 5 L.D. 256 (1886).

Patterson, Charles E. (3 LD. 260);
modified, 6 L.D. 284 & 624.

Paul Jarvis, Inc., Appeal of (64 I.D.
285); distinguished, 64 I.D. 388
(1957).

Paul Jones Lode (28 L.D. 120); modi-
fied, 31 L.D. 359 overruled, 57 I.D.
63 (1939).

Paul v. Wiseman (21 L.D. 12); over-
ruled, 27 L.D. 522 (1898).

Pecos Irrigation and Improvement Co.
(15 L.D. 470); overruled, 18 LD.
168, 268 (1894).

Pennock, Belle L. (42 L.D. 315); va-
cated, 43 L.D. 66 (1914).

Perry v. Central Pacific R.R. Co. (39
L.D. 5); overruled so far as in con-
flict, 47 L.D. 303, 304 (1920).

Phebus, Clayton (48 L.D. 128); over-
ruled so far as in conflict, 50 L.D.
281; overruled to extent inconsistent,
70 I.D. 159 (1963).

Phelps, W. L. (8 C.L.O. 139); overruled,
2 L.D. 854 (1884).

Phillips, Alonzo (2 L.D. 321); over-
ruled, 15 L.D. 424 (1892).

Phillips v. Breazeale's Heirs (19 L.D.
573); overruled, 39 L.D. 93 (1910).

Phillips, Cecil H., A-30851 (Nov. 16,
1967); overruled, 79 I.D. 416 (1972).

Phillips, Vance W., 14 IBLA 79 (Dec. 11,
1973) is modified by Vance W.
Phillips and Aelisa A. Burnham, 19
IBLA 211 (Mar. 21, 1975).

Pieper, Agnes C. (35 L.D. 459); over-
ruled, 43 L.D. 374 (1914).

Pierce, Lewis W. (18 L.D. 328); va-
cated,. 53 I.D. 447; overruled so far
as in conflict, 59 I.D. 416, 422
(1947).

Pietkiewicz v. Richmond (29 L.D. 195);
overruled, 37 L.D. 145 (1908).

Pike's Peak Lode (10 L.D. 200); over-
ruled in part, 20 L.D. 204, 48 L.D.
523 (1922).

Pike's Peak Lode (14 L.D. 47); over-
ruled, 20 L.D. 204, 48 L.D. 523
(1922).

Popple, James (12 L.D. 433); over-
ruled, 13 L.D. 588 (1891).

Powell, D. C. (6 L.D. 302); modified,
15 L.D. 477 (1892).

Prange, Christ C. & William C. Braasch
(48 L.D. 488); overruled so far as in
conflict, 60 I.D. 417, 419 (1950).

Premo, George (9 L.D. 70) (See 39 L.D.
162, 225 (1910)).

Prescott, Henrietta P. (46 L.D. 486);
overruled, 51 L.D. 287 (1925).

Pringle, Wesley (13 L.D. 519); over-
ruled, 29 L.D. 599 (1900).

Provensal, Victor H. (30 L.D. 616);
overruled, 35 L.D. 399 (1907).

Prue, Widow of Emanuel (6 L.D. 436);
vacated, 33 L.D. 409 (1905).

Pugh, F. M. (14 L.D. 274); in effect
vacated, 232 U.S. 452.

Puyallup Allotment (20 L.D. 157);
modified, 29 L.D. 628 (1900).

Ramsey, George L., Heirs of Edwin C.
Philbrick (A-16060), Aug. 6, 1931, un-
reported; recalled and vacated, 58
I.D. 272, 275, 290 (1942).

Rancho Alisal (1 L.D. 173); overruled,
5 L.D. 320 (1866).

Ranger Fuel Corp., 2 IBMA 163 (July
17, 1973), 80 I.D. 708; Set aside by
Memorandum Opinion and Order
Upon Reconsideration in Ranger Fuel
Corp., 2 IBMA 186 (Sept. 5, 1973),
80 I.D. 604.
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Rankin, James D. (7 L.D. 411); over-
ruled, 35 L.D. 32 (1906).

Rankin, John M. (20 L.D. 272); re-
versed, 21 L.D. 404 (1895).

Rayburn, Ethel Cowgill, A-28866 (Sept.
6, 1962) is modified by T. T. Cowgill,
19 IBLA 247 (Apr. 6, 1975).

Rebel Lode (12 L.D. 683); overruled,
20 L.D. 204; 48 L.D. 523 (1922).

Reed v. Buffington (7 L.D. 154); over-
ruled, 8 L.D. 110 (1889) (See 9 L.D.
360).

Regione v. Rosseler (40 L.D. 93); va-
cated, 40 L.D. 420 (1912).

Reid, Bettie H., Lucille H. Pipkin (61
I.D. 1); overruled, 61 I.D. 355 (1954).

Reliable Coal Corp., 1 IBMA 50, 78
I.D. 199 (1971) distinguished, Zeig-
ler Coal Corp., 1 IBMA 71, 78 I.D.
362 (1971).

Relocation of Flathead Irrigation Proj-
ect's Kerr Substation and Switch-
yard, M-36735 (Jan. 31, 1968); is re-
versed and withdrawn, M-36735
(Supp.) 83 I.D. 346 (1976).

Rialto No. 2 Placer Mining Claim (34
L.D. 44); overruled, 37 L.D. 250
(1908).

Rico Town Site ( L.D. 556); modified,
5 L.D. 256 (1886).

Rio Verde Canal Co. (26 L.D. 381); va-
cated, 27 L.D. 421 (1898).

Roberts v. Oregon Cental Military Road
Co. (19 L.D. 591); overruled, 31 L.D.
174 (1901).

Robinson, Stella G. (12 L.D. 443);
overruled, 13 L.D. 1 (1891). 

Rogers v. Atlantic & Pacific R.R. Co.
(6 L.D. 565); overruled so far as in
conflict, 8 L.D. 165 (1889).

Rogers, Fred B. (47 L.D. 325); vacated,
53 I.D. 649 (1932).

Rogers, Horace B. (10 L.D. 29); over-
ruled, 14 L.D. 321 (1892).

Rogers v. Lukens (6 L.D. 111); over-
ruled, 8 L.D. 110 (1889) (See 9 L.D.
360).

Romero v. Widow of Knox (48 L.D. 32);
overruled so far as in conflict, 49 L.D.
244 (1922).

Roth Gottlieb (50 L.D. 196); modified,
rin TT 17 (109A4f

Rough Rider and Other Lode Claims
(41 L.D. 242, 255); vacated, 42 L.D.
584 (1913)..

St. Clair, Frank (52 L.D. 597); modi-
fied, 53 I.D. 194 (1930).

St. Paul Minneapolis & Manitoba Ry.
Co. (8 L.D. 255); modified, 13 L.D.
354 (1891) (See 32 L.D. 21).

St. Paul, Minneapolis & Manitoba Ry.
Co. v. Fogelberg (29 L.D; 291); va-
cated, 30 L.D. 191 (1900).

St. Paul, Minneapolis & Manitoba Ry.
Co. v. Hagen (20 L.D. 249); over-
ruled, 25 L.D. 86 (1897).

Salsberry, Carroll (17 L.D. 170); over-
ruled, 39 L.D. 93 (1910).

Sangre de Cristo and Maxwell Land,
Grants (46 L.D. 301); modified, 48
L.D. 88 (1921).

Santa Fe Pacific R.R. Co. v. Peterson
(39 L.D. 442); overruled, 41 L.D. 383
(1912).

Satisfaction Extension Mill Site (14
L.D. 173 (1892) ) (See 32 L.D. 128).

Sayles, Henry P. (2 L.D. 88); modified,
6 L.D. 797 (1888) (See 37 L.D. 330).

Schweite, Helena M., 14 IBLA 305 (Feb.
1, 1974); Naughton, Harold J., 3
IBLA 237, 78 I.D. 300 (1971) is dis-
tinguished by Kristeen J. Burke, Joe
N. Melovedoff, Victor Melovedoff, 20
IBLA 162 (May 5, 1975).

Schweitzer v. Hilliard (19 L.D. 294);
overrulred so far as in conflict, 26 L.D.
639 (1898).

Serrano v. Southern Pacific R.R. Co.(6
C.L.O. 93); overruled, 1 L.D. 380.

Serry, John J. (27 L.D. 330); overruled
so far as in conflict, 59 I.D. 416, 422
(1947).

Shale Oil Co., overruled so far as in con-
flict, (See 55 I.D. 287 (1935) ). i

Shanley v. Moran (1 L.D. 162); over-
ruled, 15 L.D. 424 (1892).

Shillander, H. E., A-30279 (Jan. 26,
1965), overruled, 79 I.D. 416 (1972).

Shineberger, Joseph (8 L.D. 231); over-
ruled, 9 L.D. 202 (1889) ).

Silver Queen Lode (16 L.D. 186); over-
ruled, 57 I.D. 63 (1939).

Simpson, Lawrence W. (35 L.D. 399,
609); modified, 36 L.D. 205 (1907).
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Simpson, Robert E., A-4167 (June 22,
1970); overruled to extent inconsist-
ent, United States v. Union Carbide
Corp, 31 IBLA 72, 84 I.D. 309 (1977).

Sipchen v. Ross (1 L.D. 634); modified,
4 L.D. 152 (1885).

Smead v. Southern Pacific R.R. Co. (21
L.D. 432); vacated, 29 L.D. 135
(1899).

Smith, M. P., 51 L.D. 251 (1925); over-
ruled Solicitor's Opinion, Response
to Feb. 17, 1976, Request from the
General Accounting Office: Interpre-
tation of Mineral Leasing Act of 1920,
and Outer Continental Shelf Lands
Act Royalty Clause, M-36888 (Oct.
4, 1976), 84 I.D. 54 (1977).

Snook, Noah A. et al. (41 L.D. 428);
overruled so far as in conflict, 43 L. D.
364 (1914).

Sorli v. Berg (40 L.D. 259); overruled,
42 L.D. 557 (1913).

South Dakota Mining Co. v. McDonald,
30 L.D. 357 (1900), distinguished, 28
IBLA 187,83 I.D. 609 (1976).

Southern Pacific R.R. Co. (15 L.D. 460);
reversed, 18 L.D. 275 (1894).

Southern Pacific R.R. Co. (28 L.D.
281); recalled, 32 L.D. 51 (1903).

Southern Pacific R.R. Co. (33 L.D. 89);
recalled, 33 L.D. 528 (1905).

Southern Pacific R.R. Co. v. Bruns (31
L.D. 272); vacated, 37 L.D. 243
(1908).

South Star Lode (17 L.D. 280); over-
ruled, 20 L.D. 204; 48 L.D. 523 (1922).

Spaulding v. Northern Pacific R.R. Co.
(21 L.D. 57); overruled, 31 L.D. 151.

Spencer, James (6 L.D. 217); modified,
6 L.D. 772.; 8 L.D. 467 (1889).

Sprulli, Leila May (50 L.D. 549); over-
ruled, 52 L.D. 339 (1928).

Standard Oil Co. of Calif. (76 I.D. 271
(1969)), no longer followed, 5 IBLA
26, 79 I.D. 23 (1972).

Standard Oil Co. of Calif. v. Morton,
450 F. 2d 493 (9th Cir. 1971); 79 I.D.
29 (1972).

Standard Shales Products Co. (52 L.D.
552); overruled so far as in confict,
53 I.D. 42 (1930).

Star Gold Mining Co. (47 L.D. 38);
distinguished by U.S. v. Alaska Em-
pire Gold Mining Co., 71 I.D. 273
(1964).

State of Alaska and Seldovia Native
Ass'n., Inc., 2 ANCAB 1, 84 I.D. 349
(1977), modified, Valid Existing
Rights under the Alaska Native
Claims Settlement Act, Sec. Order No.
3016, 85 I.D. 1 (1978).

State of California (14 L.D. 253); va-
cated, 23 L.D. 230 (1896). Overruled,
31 L.D. 335 (1902).

State of California (15 L.D. 10); over-
ruled, 23 L.D. 423 (1896).

State of California (19 L.D. 585); va-
cated, 28 L.D. 57 (1899).

State of California (22 L.D. 428);
overruled, 32 L.D. 34 (1903).

State of California (32 L.D. 346); va-
cated, 50 L.D. 628 (1924) (See 37
L.D. 499 and 46 L.D. 396).

State of California (44 L.D. 118, 468);
overruled, 48 L.D. 97 (1921).

State of California v. Moccettini (19
L.D. 359); overruled, 31 L.D. 335
(1902).

State of California v. Pierce (3 C.L.O.
118); modified, 2 L.D. 854 (1884).

State of California v. Smith (5 L.D.
543); overruled so far as in conflct,
18 L.D. 343 (1894).

State of Colorado (7 L.D. 490); over-
ruled, 9 L.D. 408 (1889).

State of Florida (17 L.D. 355); re-
versed, 19 L.D. 76 (1894).

State of Florida (47 L.D. 92, 93); over-
ruled so far as in confict, 51 L.D. 291
(1925).

State of Louisiana (8 L.D. 126); modi-
fled, 9 L.D. 157 (1889).

State of Louisiana (24 L.D. 231); va-
cated, 26 L.D. 5 (1898).

State of Louisiana (47 L.D. 366); 48
L.D. 201 overruled so far as in con-
flict, 51 L.D. 291 (1925).

State of Nebraska (18 L.D. 124); over-
ruled, 28 L.D. 358 (1899).

State of Nebraska v. Dorrington (2
C.L.L. 467); overruled so far as in
conflict, 26 L.D. 123 (1898).. . .
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State of New Mexico (46 L.D. 217);
overruled, 48 L.D. 98.

State of New Mexico (49 L.D. 314);
overruled, 54 I.D. 159 (1933).

State of Utah (45 L.D. 551); over-
ruled, 48 L.D. 97 (1921).

State Production Taxes on Tribal Roy-
alties from Leases Other than Oil and
Gas, M-36345 (May 4, 1956), is su-
perseded to the extent that it is in-
consistent with Solicitor's Opinion-
Tax Status of the Production of Oil
and Gas from Leases of the Ft. Peck
Tribal Lands Under the 1938 Mineral
Leasing Act, M-36896, 84 I.D. 905
(1977).

Stevenson, Heirs of v. Cunningham (52
L.D. 650); overruled so far as in con-
flict, 41 L.D. 119 (1912) (See 43 L.D.
196).

Stewart a. Rees (21 L.D. 446); over-
ruled so far as in conflict, 29 L.D. 401
(1900).

Stirling, Lillie E. (39 L.D. 346); over-
ruled, 46 L.D. 110 (1917).

Stockley, Thomas J. (44 L.D. 178, 180);
vacated, 260 U.S. 532 (See 49 L.D.
460, 461, 492 (1923)).

Strain, A. G. (40 L.D. 108); overruled
so far as in conflict, 51 L.D. 51
(1925).

Streit, Arnold (T-476 (r.)), Aug. 26,
1952 unreported; overruled, 62 I.D.
12 (1955).

Stricker, Lizzie (15 L.D. 74); overruled
so far as in conflict, 18 L.D. 283
(1894).

Stump, Alfred M. (39 L.D. 437); va-
cated, 42 L.D. 566 (1913).

Sumner v. Roberts (23 L.D. 201); over-
ruled so far as in conflict, 41 L.D.
173 (1912).

Superior Oil Co., A-28897 (Sept. 12,
1962) and William Wostenberg,
A-26450 (Sept. 5, 1952), distinguished
in dictum; 6 IBLA 318, 79 I.D. 439
(1972).

Sweeney v. Northern Pacific R.R. Co.
(20 L.D. 394); overruled, 28 L.D. 174
(1899).

Sweet, Eri P. (2 C.L.O. 18); over-
ruled, 41 L.D. 129 (1912) (See 42
T. 3 213).

Sweeten v. Stevenson (2 B.L.P. 42);
overruled so far as in conflict, 3 L.D.
248 (1884).

Taft v. Chapin (14 L.D. 593); over-
ruled, 17 L.D. 414, 417 (1893).

Taggart, William M. (41 L.D. 282);
overruled, 47 L.D. 370 (1920).

Talkington's Heirs v. Hempfling (2 L.D.
46); overruled, 14 L.D. 200 (1892).

Tate, Sarah J. (10 L.D. 469); over-
ruled, 21 L.D. 209, 211 (1895).

Taylor, Josephine (A-21994), June 27,
1939, unreported; overruled so far as
in conflict, 59 I.D. 258, 260 (1946).

Taylor v. Yates (8 L.D. 279); reversed,
10 L.D. 242 (1890).

Tellerj John C. (26 L.D. 484); over-
ruled, 36 L.D. 36 (1907) (See 37 L.D.
715).

Thorstenson, Even (45 L.D. 96); over-
ruled, 36 L.D. 36 (1907) (See 37 L.D.
258 (1919)).

Tieck v. McNeil (48 L.D. 158); modi-
fied, 49 L.D. 260 (1922).

Toles v. Northern Pacific Ry. Co. (39
L.D. 371); overruled so far as in con-
flict, 45 L.D. 92, 93 (1915).

Tonkins, H. H. (41 L.D. 516); over-
ruled, 51 L.D. 27 (1925).

Traganza, Mertie C. (40 L.D. 300);
overruled, 42 L.D. 611, 612 (1913).

Traugh v. Ernst (2 L.D. 212); over-
ruled, 3 L.D. 98, 248 (1884).

Tripp v. Dunphy (28 L.D. 14); modi-
fied, 40 L.D. 128 (1911).

Tripp v. Stewart (7 C.L.O. 39); modi-
fied, 6 L.D. 795 (1888).

Tucker v. Florida Ry. & Nav. Co. (19
L.D. 414); overruled, 25 L.D. 233
(1897).

Tupper v. Schwarz (2 L.D. 623); over-
ruled, 6 L.D. 624 (1888).

Turner v. Cartwright (17 L.D. 414);
modified, 21 L.D. 40 (1895).

Turner v. Lang (1 C.L.O. 51); modi-
fied, 5 L.D. 256 (1886).

Tyler, Charles (26 L.D. 699); over-
ruled, 35 L.D. 411 (1907).

Ulin v. Colby (24 L.D. 311); over-
rui.A 35T, L. G 549(1907)
-1-, __ -.-. ___ 1.>.v. osoJ.
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Union Pacific R.R. Co. (33 L.D. 89);
recalled, 33 L.D. 528 (1905).

U.S. v. Barngrover (On Rehearing), 57
I.D. 533 (1942), overruled in part by
U.S. v. Robinson, Theresa B., 21
IBLA 363, 82 I.D. 414 (1975).

U.S. v. Bush (13 L.D. 529); overruled,
18 L.D. 441 (1894).

U.S. v. Central Pacific Ry. Co. (52 L.D.
81); modified, 52 L.D. 235 (1927).

U.S. v. Dana (18 LD. 161); modified,
28 L.D. 45 (1899).

U.S. v. Kosanke Sand Corp., 3 IBLA
189, 78 I.D. 285 (1971), set aside and
case remanded, 12 IBLA 282, 80 I.D.
538 (1973).

U.S. v. McClarty, Kenneth, 71 I.D. 331
(1964), vacated and case remanded,
76 I.D. 193 (1969).

U.S. v. Melluzzo, Frank & Wanita, A-
31042, 76 I.D. 181 (1969); reconsider-
ation, 1 IBLA 37, 77 I.D. 172 (1970).

U.S. v. Mouat, M. W. (60 I.D. 473);
modified, 61 I.D. 289 (1954).

U.S. v. O'Leary, Keith V. (63 I.D. 341);
distinguished, 64 I.D. 210 & 369
(1957).

Utah, State of (45 L.D. 551); over-
ruled, 48 L.D. 97 (1921).

Veach, Heir of Natter (46 .D. 496);
overruled so far as in conflict, 49
L.D. 461, 464 (1923) (See 49 L.D. 492
for adherence in part).

Vine, James (14 L.D. 527); modified,
14 L.D. 622 (1892).

Virginia-Colorado Development Corp.
(53 I.D. 666); overruled so far as in
conflict, 55 I.D. 287, 289 (1935).

Vradenburg's Heirs v. Orr (25 L.D.
323); overruled, 38 L.D. 253 (1909).

Wagoner v. Hanson (50 L.D. 355);
overruled, 56 I.D. 325, 328 (1938).

Wahe, John (41 L.D. 127); modified, 41
L.D. 636, 637 (1913).

Walker v. Prosser (17 L.D. 85); re-
versed, 18 L.D. 425 (1894).

Walker v. Southern Pacific R.R. Co
(24 L.D. 172); overruled, 28 L.D
174 (1899).

Wallis, Floyd A. (65 I.D. 369); over-
ruled to the extent that it is incon-
sistent, 71 I.D. 22 (1963).

Walters, David (15 L.D. 136); revoked,
24 L.D. 58 (1897).

Warren v. Northern Pacific R.R. Co. (22
L.D. 568); overruled so far as in con-
flict 49 L.D. 391 (1922).

Wasmund v. Northern Pacific R.R. Co.
(23 L.D. 445); vacated, 29 L.D. 224
(1899).

Wass v. Milward (5 L.D. 349); no
longer followed (See 44 L.D. 72 and
unreported case of Ebersold v. Dick-
son, Sept. 25, 1918, D-36502).

Wasserman Jacob N., A-30275 (Sept.
22, 1964), overruled, 79 I.D. 416
(1972).

Waterhouse, William W. (9 L.D. 131);
overruled, 18 L.D. 586 (1894).

Watson, Thomas E. (4 L.D. 169); re-
called,-6 L.D. 71 (1887).

Weathers, Allen E., Frank N. Hartley
(A-25128), May 27, 1949, unreported;
overruled in part, 62 I.D. 62 (1955).

Weaver, Francis D. (53 I.D. 179); over-
ruled so far as in conflict, 55 I.D. 287,
290 (1935).

Weber, Peter (7 L.D. 476); overruled,
9 L.D. 150 (1889).

Weisenborn, Ernest (42 L. D. 533);
overruled, 43 L.D. 395 (1914).

Werden v. Schlecht (20 L.D. 523); over-
ruled so far as in conflict, 24 L.D. 45
(1897).

Western Pacific Ry. Co. (40 L.D. 411;
41 L.D. 599); overruled, 43 L.D. 410
(1914).

Western Slope Gas Co., 40 IBLA 280,
reconsideration denied, 48 IBLA 259
(1979), overruled in pertinent part,
M-36917, 87 I.D. 27 (1980).

Wheaton v. Wallace (24 L.D. 100);
modified, 34 L.D. 383 (1906).

Wheeler, William D.: (30 L.D. 355);
distinguished, and to the extent of
any possible inconsistency overruled,
56 I.D. 73 (1937).

White, Anderson (Probate 13570-35);
overruled, 58 I.D. 149, 157 (1942).

White, Sarah V. (40 L.D. 630); over-
ruled in part, 46 L.D. 55, 56 (1917).
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Whitten v. Read (49 L.D. 253, 260; 50
L.D. 10); vacated, 53 I.D. 447 (1928).

Wickstrom v. Calkins (20 L.D. 459);
modified, 21 L.D. 553; overruled, 22
L.D. 392 (1896).

Widow of Emanuel Prue (6 L.D. 436);
vacated, 33 L.D. 409 (1905).

Wiley, George P. (36 L.D. 305); modi-
fied so far as in conflict, 36 L.D. 417
(1908).

Wilkerson, Jasper N. (41 L.D. 138);
overruled, 50 L.D. 614 (1924) (See 42
L.D. 313).

Wilkens, Benjamin C. (2 L.D. 129);
modified, 6 L.D. 797.

Williamette Valley and Cascade Moun-
tain Wagon Road Co. . Bruner
(22 L.D. 654); vacated, 26 L.D. 357
(1898).

Williams, Joha B., Richard & Gertrude
Lamb (61 I.D. 31); overruled so far
as in conflict, 61 I.D. 185 (1953).

Willingbeck, Christian P. (3 L.D. 383);
modified, 5 L.D. 409.

Willis, Cornelius (47 L.D. 135); over-
ruled, 49 L.D. 461 (1923).

Willis, Eliza (22 L.D. 426); overruled,
26 L.D. 436 (1898).

Wilson v. Heirs of Smith (37 L.D. 519);
overruled so far as in conflict, 41 L.D.
119 (1912) (See 43 L.D. 196).

Winchester Land & Cattle Co., 65 I.D.
148 (1958), no longer followed in
part, 80 I.D. 698 (1973).

Witbeck v. Hardeman (50 L.D. 413);
overruled so far as in conflict, 51 L.D.
36 (1925).

Wolf Joint Ventures, 75 I.D. 137
(1968); distinguished, U.S. v. Union
Carbide Corp., 31 IBLA 72, 84 I.D.
309 (1977).

Wright . Smith (44 L.D. 226); over-
ruled, 49 L.D. 374 (1922).

Zeigler Coal Co., 4 IBMA 139, 82 I.D.
221, 1974-1975 OSHD par. 19,638
(1975); overruled in part, Alabama
By-Products Corp. (on Reconsidera-

tion), 7 IBMA 85, 83 I.D. 574 (1976).
Zimmerman v. Brunson (39 L.D. 310);

overruled, 52 L.D. 714 (1929).

NOTE.-The abbreviations used in this title refer to the following publications: "B.L.P." to Brainard's
Legal Precedents in Land and Mining Cases, vols. 1 and 2. "C.L.L." to Copp's Public Land Laws edition
of 1875, 1 volume; edition of 1882, 2 volumes; edition of 1890, 2 volumes. "C.L.O." to Copp's Land Owner,
vols. 1-18. "L. and R." to records of the former Division of Lands and Railroads; "L.D." to the Land
Decisions of the Department of the Interior, vols. 1-52. "I.D." to Decisions of the Department of the In-
terior, beginning with vol. 5.-EDITOR.
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366, 372, 422, 480, 560, 603

Alaska Statehood Act -_-____-_279,
286, 366, 373

Antiquities Act - _ 600
Bald & Golden Eagle Protect-

ion Act _ - - 534
Bankruptcy Act ------- 502
Clean Water Act of 1977 --- 420
Coastal Zone Management Act

of 1972 -_-__ _---- _ 551
Color of Title Act ------- 82
Contract Disputes Act of 1978 ___ 94,

180, 450
Crude Oil Windfall Profit Tax

Act - ---------------- 661
Department of the Interior &

Related Agencies Appropri-
ations Act -_--_ --_ -- 477

Endangered Species Act of
1973 -__----_--_----_ ---- 525

Energy Supply Act of 1974 -- 566
Federal Coal Leasing Amend-

ments Act of 1975 - ____ 15, 69
Federal Coal Leasing Amend-

ments Act of 1976 - ____ 19
Federal Land Policy & Manage-

ment Act of 1976 - __ 23,
143, 265, 291, 350, 400, 428, 462,

473, 479
Federal Property & Adminis-

trative Services Act … _-__- 124
Federal Water Pollution Con- 

trol Act Amendments of 1972 420
Federal Water Power Act -_-__ 144
General Allotment Act - 99, 512
General Withdrawal Act (the

Pickett Act) __--- _-_--- 169

Highway Beautification Act ___
Historic Sites Act of 1935 _
Homestead Act _--__
Independent Offices Appropria-

Page

505
595
144

tions Act of 1952 - __-___ 475
Indian Child Welfare Act of

1978 -_----_--_--____-- 316
Indian Civil Rights Act of 1968-- 501
Indian Reorganization Act of

1934 - _-- _- - 105, 316, 508
Migratory Bird Treaty Act 534
Mineral Lands Leasing Act of

1920 -_--_--___--_--____ 19,
69, 205, 248, 291, 479, 537, 620, 661

Mineral Leasing Act of 1954-__ 620
Mining & Mineral Policy Act of

1970 -__--_-- _------------ 551
Mining Law of 1872 - ____ 252, 537
National Environmental Policy

Act of 1969 - 19, 21, 27, 551, 593
National Historic Preservation

Act - _----_--_ -- 27, 593
Oil Placer Act - _-- __- ____ 479
Outer Continental Shelf Lands

Act -_------__------__ 478,
517, 544, 563, 593, 616, 648

Pickett Act -41, 129
Public Sales Act - 356
Reorganization Plan No. 3 of

1946 ----------- 19
Sioux Allotment Act - _- _- _ 107
Small Business Act _…_-_- 116
Submerged Lands Act - 518, 622
Surface Mining Control & Re-

claniation Act of 1977 -9,
11, 59, 61, 114, 119, 139, 168, 172,
177, 187, 196, 207, 245, 304, 309,
319, 324, 327, 331, 334, 347, 362,
378, 380, 383, 414, 416, 430, 434,
437, 439, 447, 494, 521, 554, 557,
570, 580, 584, 589, 643, 645, 669

Surface Resources Act - _ 386
Unintentional Trespass Act - 350
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§ 2319 - _----637 § 2324-637
§ 2320 - 637

(C) UNITED STATES CODE

Title 5:
§ 552(a)(2) - 113
§ 553- - 426
§ 556 -263
§ 556(d) - 445
§ 557(c) - _ -_-638
§ 3105 -637

Title 11:
§§ 1-1103 -502
§ 24 - 503
§ 35- - 502
§ 35(c) (3) -- 505
§ 93(g) - 506
§ 93(h) - 506
§ 101 - 506

Title 15:
§ 637(a) - 116

Title 16:
§ 431- 55
§§ 431-33- _-_---- 600
§ 432 -_---- _----_55
§ 460q-5 -_----_-- 630

§ 460aa-9 - _---- 399
§ 461 -_--_-_--_----595
§ 470 et seq. -__--__-_ 595
§ 470a(a) - _ __-_-_-596

§ 470f -__--_------28, 596

§ 470s __-- __ 28

§ 495 -------------- 55

§497 __-- _- - -- 55

§523 _---__----_ 55

§ 551 ----------- _.2
§580d - _--_------- 55
§ 668 et seq -_--_--_-__-__ 534

§ 703 et seq -_--_-_-___-__ 534

§ 1533(d) - _----_--_---_ 526

§ 1539(e) -_--_----_-- 527

Title 23:

§ 18 -_----------_------ 54
§ 317 - ___--_--_ 54

Title 25:
§ 145 _-_-- - - 1 94
§§ 323-324 ------- 195
§§ 331-358 - ------ 99
§ 348 _----_--- .104
§ 349- ---- 105
§ 354 - -- 103
§§ 372-373---- 103, 316
§ 372a - - 311
§ 372a(1) (a) - - 315
§ 373 _--68
§ 373a _-- - - 103
§ 373b --- 106, 601
§ 393 ---- - 203
§ 397 -- 203
§ 403- 203
§ 410 -- 106
§ 415 -- 192
§ 461 - - 513
§§ 461-479 -- - 316
§§ 461-486 - -508
§ 462 -- 105
§ 464 -- 515
§ 465 -- 508
§ 466 - - 203
§ 478 - - 509
§ 479- ------ -- ----_508
§ 483 -- 512
§ 483a - 102, 505
§§ 1301-1341 --- 504
§ 1302 --- - 501
§§ 1901-1963-- 316

Title 30:
§ 22 - __-_----252, 389, 637
§ 23 ----------- 633
§ 26 -------- 257
§ 28 -_------_____249, 537, 637
§ 28b ---------- 398
§ 28c -------------- 399
§ 29 __--___-----__-_ 264
§§ 35-36 -------- - 479
§ 181 et seq 252, 293, 537, 620, 661
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Title 30-Continued Page
§§ 181-287----------19
§ 185 ------------ 291
§ 185(a) ---------- 302
§ 185(d) ----------- 298
§ 185 (r) (4)…- - - - - - - - 297
§ 186 ----------- 291
§ 187 ------------ 293
§ 189 ------------ 293
§ 191 ----------- 661
§ 193 ----------- 249, 537
§ 201 (a) ---------- 18
§ 201(b)-----------15, 0
§ 207------------79, 205
§ 207(a) ----------- 70
§ 209 ----------- 70
§ 212 ----------- 70
§ 211 (b) ----------- 80
§ 226------------72, 292
§ 226 (b) ----------- 71
§ 226(c) ---------- 71
§ 226(d) ----------- 70
§ 226(j) ---------- 292, 621
§ 241 ------------ 79
§ 262 ----------- 71
§ 272 ------------ 71
§ 282 ------------ 71
§ 283 ------------ 71
§§ 601-604----------129
§ 611 ------------ 386
§ 1201------------140
§§ 1201-1328---------12,

114, 119, 173, 177, 187, 208, 246,
325, 328, 332, 334, 348, 378, 381,
384, 415, 417, 431, 43.5, 438, 447,
522, 55-5, 557, 580, 585, 646

§ l2 01 (c)… --- 583

§ 1201 (e)-----------583
§ 1201 (f)-----------584
§ 1201(j)-----------583
§ 1202------------140
§ 1202(a)-----------583
§ 1202(m) ---------- 583
§ 1217 (a) (5) ---------- 121
§ 1221(c)-----------174
§ 1251------------174
§ 1252------------349
§ 1252 (a) - --- 119, 170, 496, 582
§ 122b - _ _ 173, 442, 575
§ 1252(c) --- - 139, 173, 442, 495
§ 1252(e)-----------173
§ 1255------------210
a 1 9 C1l 2RRqq 571

Title 30-Continued Page
§ 1265(b) (3) -- - - - - - - - 571
§ 1265(e) - - - - - - - - -- 574
§ 1265 (e) (1) ------ 574
§ 1267 (b) (3) ------ 432

§ 1268-----------322, 670
§ 1268(c)-----------321
§ 1268(h)-----------523

§ 1271-~~~644
§ 1271 (a)----------174) 586
§ 1271 (a) (1) - ---- 248, 325, 432
§ 1271 (a) (2) ------ 169
§ 1271 (a) (3) ------ 12,

62, 139, 171, 196, 247, 326, 416,
418, 495, 585, 591, 670

§ 1271 (a) (5) ------ 305 584
§ 1272 (e) (4) - ------ 435, 496

§1272 (e) (5)-------589
1275 ----------- 670

§ 1275 (a) (1) --------- 320
§ 1275(b)-----------577
§ 1275(c)-----------178
§ 1278(2)---------- 248, 583
§ 1291(2)-----------576
§ 1291(28) --------- 442
§ 1291(28)(B)---------444
§ 1294---- 174

Title 3 1:
I§ 483a ----------- 474

Title 33:
§ 1311 ----------- 420

Title 41:
§§ 601-613 -------- 185 458

Title 42:
§§ 4321-35----------19, 23
§ 4321let seq----------596
§ 4331(b)-----------596
§ 4332------------28
§ 4332 (2) (C) (i) ----- 32

Title 43:
§ 141------------41,129
§ 697-------------153
§ 1068 ------------ 86
§ § 1068-1068b ----- 82
§ 1171 (1970)---------356
§ 1301 et seq ------ 622
§ 1331 et seq ---- 544, 594, 617
§§ 1331-1356---------478
§ 1332 (a)-----------479
§ 1332(b)-----------546
§ 1332(3) ----------- 626
§ 1332 (4)-----------546
& 12RU 5 Ar 
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Title 43-Continued Page

§ 1334(a) -546, 565, 625
§ 1334(a) (1) -- 547, 621
§1334(a)(4) -_ 547, 620
§ 1334 (a) (7) -- 546, 620
§ 1334(a) (8) --- 545
§ 1334(b) --- 627
§ 1334(c) --- 627
§ 1334(d) --- 627
§ 1334(g) --- 546
§ 1337 --- 649
§ 1337 (a) (2) _ --- 623
§ 1337(b) (2) --- 618
§ 1337(b) (2) (A) --- 618
§1337(b) (2) (B) --- 618
§ 1337(b) (4) --- 546
§ 1337 (b) (5) _ --- 547
§ 1337(d) --- 627
§ 1340 -_ 521, 627
§ 1340(a)(1) --- 517
§ 1340(c) (1) --- 627
§ 1344(g) --- 565
§ 1345 --- 545
§ 1347(b) --- 546
§ 1351 - - 544, 627
§ 1351(a) (1) --- 544
§ 1351(b) - 544
§ 1351(c) - 544

§ 1351(e)(1) :_ 549
§ 1351(g) - 545
§ 1351 (j) - 627
§ 1352(a) (1) -_---_ 564
§ 1352(a) (1) (C) - 569

§ 1371 - _----- 475
§ 1374 -_----_ -- 475
§§ 1431-1435 -- 350
§§ 1451-1457 -- _ 636
§ 1601 - 482, 604

Title 43-Continued Page
§§ 1601-1628 - 2, 81,

125, 163, 165, 220, 280, 286, 342,
367, 374, 604

§ 1602(e) -423
§1611(a) -604
§ 1611(c) - 482
§ 1624 - _--_-- __427
§ 1701 - 350
§§ 1701-1781 - 23
§§ 1701-1782 - 463
§1702(e) - 479
§ 1714 - 463
§ 1714(a) - 464
§ 1714(b) - 462
§ 1714(b)(1) --_---_-_463
§ 1714(i) - 24
§ 1722 - 350
§ 1734 -- 474
§ 1734 (c) - 477
§ 1735 -_------ 474
§ 1744 - _ 265,400, 479
§ 1745 -_------ 428
§ 1746 -_---- __ 153
§§ 1761-1771 - _ 292, 474
§1761(a) _ 302
§ 1764 - 474
§ 1801(6) _--- ---- _- 546
§ 1802 - _-- __----_651
§ 1802(1) -__--__ -- 546
§ 1802(2) - 546
§ 1802(3) - _ 546
§ 1802(5) - __--__--_---_546
§ 1802(6) - ______--___-_546
§ 1863 -_--____--__-- 565
§ 1866(a) -___--_--_-- 551
§ 2334(a)(4) - __--_-___621
§ 2334(a) (7) -_---__-_-_-__621

Title 48:
§ 341 - __-- _----_--_ 55

EXECUTIVE ORDERS

Page
1873, Nov. 4: Executive Order- 512
1939, Apr. 29: Executive Order

No. 8102 -_____--________ 23
1940, Feb. 10: Executive Order

No. 8343 -__--__________-__ 23
1941, May 16: Executive Order

No. 8755 -___--___--_-__-__ 23
1941, Aug. 8: Executive Order

No. 8847 -__----__ ---- 23

Page

1945, Feb. 28: Executive Order
No. 9526 amended Executive
Order No. 8102 - _-__-_-__-_ 23

1952, May 26: Executive Order
No. 10355 17 FR 4831 (1952)> 23,

41, 131

1971, May 13: Executive Order
No. 11593 _-- _-----__ 599
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1941, May 27: Presidential Pro- Page
clamation No. 2487 (55 Stat.
1647) ---------------------- .23

AGREEMENTS AND TREATIES

Page
1848, Feb. 2: Treaty of Guad- 1855, July 1: Treaty (12 Stat.

alupe Hidalgo (9 Stat. 922)---- 636 971)
1953, June 30: United States &

Canada Agreement (4 U.S.T. 1856, Jan. 25: Treaty (12 Stat.
2223) (T.I.A.S. No. 2875) --- 483 971) ________________-___
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DEPARTMENTAL ORDERS AND REGULATIONS CITED

Code of Federal Regulations: Page Title 30-Continued Page

Title 25: § 250.50(b) ___-_-_ 619
§ 2.2 -_----_----_ -- 206 § 250.50(g) (1) - 620
§ 2.3 -_--_--_--_----_--_501 § 250.50(g) (2) -__-___-___ 620
§ 2.18 - __-__--__---__-195 § 250.50(i) -__-__-__-___ 620
§ 2.19 - __------__--__195, 504 § 250.50(j) -__-_-__ 621
§ 2.19(b) -_--___--_-_202, 502 § 250.51-52 __ _ 617
§ 11.29C __--- - 316 § 250.95 ------------ 569
§ 104.9 ____-_---- __ 503 § 251.11 __--_---_-__ 570
§ 109.4 ------------ 501 § 251.12 --------------- 570
§§ 121.17-121.23 ------- 101 § 251.13 ------------ 564
§ 121.34 -_--__--_--_-__107, 505 § 700.5 -------------- 170,
§ 131.5 --------- 192 196, 329, 335, 347, 382, 440, 555, 669
§ 131.12 __- - 192 § 700.11 - ___ __ 442, 583
§ 131.14 __- _-- __ 190 § 700.11(b) ---------------- 580
§ 151.2 ___-_---_- 203 § 701.5 ------------ 170
§ 151.3 ------------ 203 § 710.4 ---------- 436
§ 151.4 __-__---___-_ 203 § 710.5 14, 307, 332, 384, 419, 571
§ 151.13 ------------ 203 § 710.11 --------- - 14
§ 151.13(b) -_--_ 203 § 710.11(a)(1) -- - 582
§ 255 _---- __----_-_- 530 § 710.11(a)( 2) - _ 119, 178
§ 256 ___-__---_- 530 § 710.11(a) (2) (i) - ___ 170
§ 258 _----__---530 § 710.11(a)(3) (ii)- _____ 495

Title 26: §710.12___ 139, 571
§ 1.611-1(b)(1) -- - 663 § 710.12(b)(2) - __ 139

Title 30: § 710.12(d) ------- 141
§ 250.2(iii) _- - 618 § 710.12(e) - - - - 140
§ 250.12(d) __-_----569 § 710.12(g) (1) ----------- 140
§ 250.33(a) ___ - - 627 § 715.11(a) -- - 582
§ 250.33(b) ------- 627 § 715.11(b) --------- 378
§ 250.34-1(a) (1) -------- 627 § 715.12 __-__---__-_ 348
§ 250.34-1(a)(2)(ii) ----- 547 § 715.12(a) -------- 433
§ 250.34-1(j) ------ 627 § 715.12(b) _- 114, 430, 558
§ 250.34-1(k) __-- - 569 § 715.12(c) -- - 670
§ 250.34-2 ---------- 546 § 715.12(e) -- - 430
§ 250.34-2(a) (1) ----- 627 § 715.12(f) - - 496
§ 250.34-2(a) (2) -------- 548 § 715.14 _- - 61,
§ 250.34-2(a) (3) (i) -_- 547 139, 246, 521, 573, 645
§ 250.34-2(1) -_ -_ 627 § 715.14(b) -_ - 496, 522
§ 250.34-2(n) ------ 569 § 715.14(b) (2) -524
§ 250.34-3(a) (1) (iii) … 548 § 715.14(b) (2) (iii) … 523
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§ 250.39 __-__-- _- 569 § 715.15(b) (4) -- - 558
§ 250.40 ____-_---_- 569 § 715.15(b) (8) - - 558
§ 250.50 __--_---_651 § 715.15(b) (9) - -558
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§ 717.14(e) -_--- - 10
§ 717.17 --------- __ 10, 325
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§ 721.11 -__--_------_-_ 417
§ 721.11(a) - ___--__-__ 11
§ 721.12(a) -__ _ _ _ 59, 432
§ 721.13 _- - -- - _-- _- 11
§ 722 ----------- 174
§ 722.11 --------- - 175
§ 722.11(a) --------- 170
§ 722.11(b) ----------- 170
§ 722.12 -_--__----_-_-_175, 434
§ 722.12(a) - _ 11, 175, 326
§ 722.13 -- _________ 170, 416, 587
§ 722.16 - _--- -_ 366
§ 723.12 -___--_-- ___ 364
§ 723.14 - 178, 421
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§ 723.14(a) _- _- - 417
§ 723.15(b)(2) ----- 422
§ 723.16 ------------ 365
§§ 723.16-.18 -------- 323
§ 723.16(a) __ ---- 363
§ 723.17 -___--_--_197, 320
§ 723.18(a) --------- 322
§ 761.5 --------------- 591
§ 843.12(b) - - 308

Title 36:
§ 61.2 _ ---- - 6 00
§ 251.1 - __----- 55
§ 292.18(c) -_- - 398
§ 800.2(c) - _ -29, 596
§ 800.2(o) - _ _--29, 597
§ 800.3 ---- - 32
§ 800.3(a) - - 30
§ 800.3(m) - - 600
§ 800.4(a) - 27, 596
§ 800.4(a) (1) - 34, 601
§ 800.4(b) -- - 29
§ 800.5(a) - -600
§ 800.9 -- 32
§ 800.11 -33, 596

Title 39:
§ 111.1 …615

Title 40:
§ 1501.7(a) (6) - - 596
§ 1502.16(g) - -596
§ 1502.25 - -596
§ 1508.8 _-_- - 32
§ 1508.25(a) - -33

Title 41:
§ § 1-3.409 (b) - - 453
§§ 1-3.409(c) - -453

Title 43:
§ 2.2 -- 113
§ 3.1 -- _-- 55
§ 4.1 (b) (4) - -322
§ 4.1 (b) (5) - __ 220, 341
§ 4.21(b) - - 397
§ 4.22(f) -- - 365
§ 4.24(b) - -143
6 4.205(b) -- - 603
§ 4.211(c) ------- - 99
§ 4.233 -- 68
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§ 4.351 -____ 206
§§ 4.361-4.367 - 202
§ 4.361 (a) - _ _ 207
§ 4.368 - 202
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§§ 4.900-4.913 -__-__-_-_ 125
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§ 4.903 -_-------- 604
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§ 4.909(b) - 164, 603
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§ 4.913(b) -- 484, 608
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§ 4.1113 - 310
§ 4.1123 - 310
§ 4.1123(b) - 309
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§ 4.1125 - 138
§ 4.1150 - 197
§ 4.1152(b) - 322, 417
§ 4.1152(b)(1) _- _ 10, 321, 418
§ 4.1152(c) ---------- 322
§ 4.1153 __- - 187
§ 4.1155 - - 644
§§ 4.1160-.1171 - - 365
§ 4.1161 - -364

§§ 4.1161-.1162 - - 362

§ 4.1162 ----- 197, 346
§ 4.1167 - - 309

§ 4.1171 - __ _ 208, 591, 644

§ 4.1171 (a) - 170

§ 4.1171 (b) - 644

§ 4.1181 ____ _ 12
§ 4.1260 - __--------- 417
§ 4.1262 -_---- -- 178

§ 4.1263 - -------------- 177

§ 4.1270 -_-- _------197, 418

§ 4.1271 -_ 197
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§ 4.1273(c) -__--___-__ 327

§ 4.1275 -_------ 578
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§ 2372.1 __- - 134
§ 2372.2 __--_--134
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§ 3102.2-2 __-- - 498
§ 3102.2-7 __-_---_-_ 498
§ 3102.2-7(b) ------ - 498
§ 3102.4-1 _--_-- - 110
§ 3102.6-1(a) (1) ------ 471
§ 3102.6-1(a)(2) -- - 471
§ 3102.7 - 465, 497
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§ 3105.2 --------- - 291
§ 3112.2-1(a) -------- 465
§ 3112.4-1 _-- _---- __ 111

§ 3112.5 - - 1-11
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§ 3112.5-2 -____-----_-_465

§ 3120.1-4 - 498

§ 3451.1(a)(2) -__-_-_-_-_ 80
§ 3473.3-2(d)(1) - 76

§ 3503.3-2(a) (1) (i) - ___ 71

§ 3503.3-2(d) -__-_-_-_-_ 76
§ 3503.3-2(d) (1) -__-_-_ 77

§ 3521.1-1 -__--___19
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MISCELLANEOUS REGULATIONS

1942, Oct. 12: Public Land Or-
der No. 47-Alaska, withdraw-
ing public lands for military
purposes --------

1943, Mar. 12: Public Land Order

No. 95-Alaska, withdrawal
for military purposes __-__

1945, June 12: Public Land Or-

der No. 284-Alaska, amend-
ing Executive Order & Public
Land Order withdrawing lands
for military purposes __-__-=

1959, June 26: Public Land Order

No. 1887-Alaska, withdraw-
ing lands for use of Dept. of
Army in connection with
Haines-Fairbanks Project
Pipeline System; revoking PLO
No. 1045, Dec. 28, 1954, as

amended -_--__----_
1962, May 4: Public Land Order

No. 2676-Alaska, amending
certain orders which with-
drew lands for use of War
Dept. for military purposes
(27 FR 4516) -----------

Page

23

23

23

125

21

Page

1972, Mar. 4: Public Land Order
No. 5164-Alaska, withdraw-
al for the Department of the
Air Force (36 FR 4713) -____ 604

1973, July 17: Public Land Order
No. 5353-Alaska, withdrawal
of lands pending determina-
tion of eligibility of native
communities and for class-
ification of lands in withdrawal
(38 FR 19825) -------------- 280

1972, Oct. 6: Secretarial Order
No. 2948-BLM & USGS Re-
sponsibilities-Administration
of the Mineral Leasing Laws-
Onshore - _-- ___-- 291

1977, Oct 14: Secretarial Order
No. 3011-(43 FR 55280)-____ 476

1977, Dec. 14: Secretarial Order
No. 3016-Valid Existing
Rights Under the Alaska Na-
tive Claims Settlement Act
(85 I.D. 1 (1978))t 280, 288, 368, 375

1978, Nov. 20: Secretarial Order
No. 3029-Valid Existing
Rights Under the Alaska Na-
tive Claims Settlement Act
(43 FR 55287, Nov. 27, 1978) 279,

286, 366, 373

U. S. GOVERNMENT PRINTING OFFICE: 1981 0 - 347-963
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APPEALS OF JOHN F. THEIN, a property interest or a valid existing

KENNETH E. SCHOONOVER, right derived from the permit which

WENDELL SKAFLESTAD AND is protected under § 14(g) of ANCSA.

KOLB<JORN SKAFLESTAD 3. Alaska Native Claims Settlement

4 ANCAB 116 Act: Alaska Native Claims Appeal
Board: Appeals: Standing

Decided January 11, 1980 If the only interest in land claimed by ap-

pellants affected by the decision appealed
Decision of the Bureau of Land Man- was a terminated or relinquished special

agement AA-6980-A. use permit, the appellants xvill be found to
lack a property interest in land sufficient

Affirmed. to confer standing under regulations in 43

CPR 4.902.
1. Alaska Native Claims Settlement
Act: Conveyances: Valid Existing 4. Alaska Native Claims Settlement
Rights: Third-Party Interests Act: Alaska Native Claims Appeal

Where Forest Service permits were Board: Appeals: Jurisdiction
terminated for apparent cause (failure There is no administrative appeal proc-
to comply with permit conditions), the ess available to claimants under § 14(c)
original holders of the permits no longer es a claim s under
have property interests which constitute of ANCSA, and such claims must be
valid existing rights protected by § 14(g) brought in a judicial forum.
of ANOSA.

APPEARANCES: James A. Calvin,
2. Alaska Native Claims Settlement for Forest Service, U.S. Department of
Act: Conveyances: Valid Existing Agriculture; Fred J. Baxter, Esq., for
Rights: Third-Party Interests Huna Totem Corp.; Dennis J. Hope-

Where the holder of a Forest Service well, Esq., Office of the Regional
permit requested that his special use Solicitor, for the Bureau of Land
permit be canceled and the Forest Management. The following parties
Service did so and, subsequently,

' ~~~appeared pro se: Sohn 13. Themn;
issued a special use permit for the
same lot to another person, the origi- Kenneth E. Schoonover, Wendell
nal holder of the permit no longer has Skaflestad, Kolbjorn Skafilestad.

87 I.D. No. 1
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OPINION BY
ALASKA NATIVE CLAIMS

APPEAL BOARD

SUMMARY OF APPEAL

Appellants claim property inter-
ests through terminated or relin-
quished U.S.D.I. Forest Service
special use permits in land ap-
proved for conveyance to Huna To-
tem Corp. pursuant to § 14(b) of
ANCSA. The Board rejects the ap-
pellants' claims and affirms the Bu-
reau of Land Management's deci-
sion to issue conveyance since ter-
minated or relinquished special use
permits do not constitute valid ex-
isting rights and do not receive pro-
tection under 14(g) of ANCSA.

JURISDICTION

The Alaska Native Claims Ap-
peal Board, pursuant to delegation
of authority to administer the
Alaska Native Claims Settlement
Act, 85 Stat. 688, as amended, 43
U.S.C. §§ 1601-1628 (1976 and
Supp. I 1977), and the implement-
ing regulations in 43 CFR Part
2650 and 43 CFR Part 4, Subpart
J, hereby makes the following find-
ings, conclusions and decision.

PROCEDURAL
BACKGROUND

On June 27, 1979, the Bureau of
Land Management (BLM) issued
a decision to issue, conveyance AA-
6980-A which approved for con-

veyance to Huna Totem Corp., pur-
suant to § 14(b) of ANCSA, cer-
tain lands applied for on Dec. 12,
1974.

On July 18, 1979, John F. Thein
filed a Notice of Appeal from the
above-mentioned BLM decision and
subsequently three similar Notices
of Appeal were filed on July 24,
1979, by Kenneth Schoonover,
Wendell Skaflestad, and Kolbjorn
Skaflestad. These four appellants
claim a property interest in lands
affected by the BLM decision
through special use permits issued
by the Forest Service, United
States Department of Agriculture
(hereafter Forest Service). Four
resident lots are located in an area
designated the Gartina-Game
Creek Residence Group, Hoonah,
Alaska, and one lot located in the
Neck Point Residence Group,
Spasski Bay.

Since all appellants claim their
property interests by virtue of spe-
cial use permits issued by the Forest
Service under authority of the Act
of June 4, 1897 (30 Stat. 35; 16
U.S.C. § 551 (1967)), the Board is-
sued an order on July 27, 1979, nam-
ing the Forest Service a necessary
party to this appeal. The Forest
Service responded to this order on
Aug. 9, 1979.
-BLM, on Aug. 1, 1979, filed a

motion to consolidate the four ap-
peals since letters filed by the ap-
pellants relate to the same area and
all appeals concern possible rights
gained from Forest Service special
use permits. On Aug. 10, 1979,
ANCAB consolidated the separate
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appeals (Thein, ANCAB VLS 79-
29; Schoonover, ANCAB VLS 79-
30; W. Skaflestad, ANCAB VLS
79-31; K. Skaflestad, ANCAB VLS
79-32) and assigned the consoli-
dated appeal number ANCAB VLS
79-32 (Consolidated).

On Oct. 11, 1979, the BLM filed
its Answer in response to appel-
lants' notices of appeal.

FACTUAL BACKGROUND

TECK POINT RESIDENCE
GROUP-SPASSKI BAY

The Forest Service issued a spe-
cial use permit to Mr. Kenneth E.
Schoonover which appears to have
been in effect on 9/1/60, for Lot 2,
Neck Point group of residences,
Spasski Bay. On Mar. 30,1970, Mr.
Schoonover filed with the Forest
Service a relinquishment thereby
giving up all rights, title and inter-
ests to his improvements covered by
a special use permit and concur-
rently requested cancellation of the
permit. The Forest Service issued a
special use permit to Charles John-
son on Sept. 3, 1971, for "Lot 2,
Neck Point group of residence,
Spasski Bay (formerly under per-
mit to Kenneth E. Schoonover,
9/1/60)." Mr. Johnson's permit was
terminated for nonpayment of fees
(letter from Clyde A. B. Ferguson,
Acting Program Manager Recrea-
tion Lands, to Jim Calvin, Regional
Office, Lands, U.S. Forest Service,
Subject: Lot 2 Spasski (Neck
Point) -Kenneth Schoonover, Nov.
27, 1979.)

SCHOON-

SKAFLESTAD

GARTINA-GAME CREEK
RESIDENT GROUP,
HOONAI, ALASKA

The Forest Service issued special
use permits to the following indi-
viduals for residential lots at Gar-
tina-Game Creek Residence Group,
I-Toonah, Alaska:

Name

John F. Thein -_ _
Kenneth Schoonover_ 
Wendell Skafestad _ _
Kolbjorn A. Skaflestad-

LotNo. DateofIssue

20 .10/15/70
13 9/14/70
22 6/16/71
21 11/9/70

On Sept. 11, 1973, the Forest
Service examined the lots and re-
ported that none of the four permit
holders had met the construction
time schedule which was a condition
of the permits. The examiner rec-
ommended termination of permit if
acceptable justification was not re-
ceived. By certified letter dated
Sept. 13, 1973, the Forest Service
notified each permit holder of the
site visit and cited provisions in the
permit for construction. The permit
holders were given until Oct. 15,
1973, to "show just cause why con-
struction has not been accomplished
as agreed upon in your permit."
Each permit holder responded indi-
cating some land clearing but no
construction. In July 1974, the Re-
gional Forester sent identical letters
to the four permit holders explain-
ing that Gartina-Game Creek resi-
dence tract lies entirely within the
Huna Totem Village Corp. selec-
tion area under ANCSA. The per-
mit. holders were further informed
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that "[t]he Settlement Act pro- to the State of Alaska" and that
vides that selected lands are subject when the transfer took place, the
to valid existing rights." In closing, lot holders would "have the op-
the Regional Forester states: "Be- tion of purchasing the lots at raw
cause you have not completed con- land value." Mr. Thein further
struction, and in light of the situa- states that "[f]or the above rea-
tion as we have described it, we sons, I believe I should be entitled
now believe that your permit should to the option of purchasing the
be closed. We will delay our final lot I held."
decision on this until September 1, Appellant, Mr. Kenneth E.
1974 to provide opportunity for you Schoonover, by letter to BLM on
to express your thoughts." July 6, 1979, asserts a third-party

The Regional Forester, by certi- interest under ANCSA in two
fied letter to each permit holder, dierent lots within the una
terminated the'permits for all four Totem Corporation selection area.
appellants on the dates shown: In 1970, Mr. Schoonover acquired

John Thein------ October 25, 1974. use of Lot 13, Gartina-Game
Kenneth Schoonover November 8, 1974. Creek Residence Group land. Mr.
Wendell Skaflestad__ December 20, 1974. Schoonover also had acquired use
Kolbiorn Skaflestad November 11, 1974. of Lot 2, Neck Point Residence

CONTENTIONS OF PARIES. Group at Spasski Bay. Since he
CONTENTION OFPART could not occupy two residence

Appellant, Mr. John F Them, group lots at the same time, he
by letter to ANCAB on July 16 turned over his hunting cabin at
1979, asserts a vested interest in Spasski Bay to Charles Johnson
Lot 2 of the Gartina-Game Creek and requested cancellation of his
Residence Group, Ioonah, Alas- special use permit for Lot 2. In his
ka, through a terminated special July 6 letter Mr. Schoonover states:
use permit from the Forest Serv- We would be satisfied with just a
ice, commencing Sept. 1, 1970. first-preference rights status if this
Mr. Them states he "made some land should become available for sale,

if it is impossible for us to acquire
improvements to the lot with the the lots outright through your office in
intention of building a residence accordance to the steps set forth in
on the lot as was the purpose of the Alaska Native Claims Settlement
the permit. Due to the inaccessi- Act.
bility of the lot, it wasn't feasible The foregoing being my claim on the

,ilit of the lot, it wasn't feasible lot in the Neck Point Residence Group
to build a permanent family resi- and the GartinaGame Creek Residence

dence at that time." According to Group I hereby file my appeal and
Mr. Thein's letter, lot holders ask to be conveyed the two lots. If
were told by a representative Of this be impossible, I agree to be con-weretoldby repesetatie 0 veyed the lot in Spasski ay and I
the Forest Service that "the lots agree also to be placed on a first-
were eventually to be transferred preference status to acquire the
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Gartina-Game Creek lot from the Se-
Alaska or Huna Totem corporations
at a later date should they acquire it
and agree to sell it.

Appellant, Kolbjorn Skaflestad,
in a letter to ANCAB on July 17,
1979, feels that he should have
"first priority to purchasing" Lot
21, U.S. Survey 2414 (Gartina-
Game Creek Residence Group

land).
Appellant, Wendell Skaflestad,

in a letter to BLM on July 9,
1979, states that on June 12, 1971,
he "signed a contract with the
U.S. Forest Service for Lot 22,
Gartina-Game Creek Residence
Group, H-oonah, Alaska." Mr. W.
Skaflestad alludes to having valid
existing rights to acquiring land
in the Residence Group. In a let-
ter to ANCAB on July 25, 1979,
Mr. W. Skaflestad closes with the
following: "I appeal the decision
and would like a commitment
from you that I will have the op-
portunity to purchase and hold
title to my lot."

The Regional Forester, Forest
Service, in response to ANCAB or-
der joining the Forest Service as a
party to the appellants' appeals
states:
The permits once held by the appellants
were cancelled for non-compliance with
the terms of the permits and they no
longer have any valid interests in the
area. That being the case, we would not
agree that the appellants have any rights
pursuant to Sec. 14(g) of ANCSA.

Letter, USDA Forest Service to
Honorable Judith M. Brady,
ANCAB, Aug. 9, 1979.

DECISION

All appellants claim property in-
terests in Gartina-Game Creek Res-
idence Group tract through Forest
Service special use permits termi-
nated for failure to construct with-
in the time limits set in the condi-
tions of the permit. One applicant
claims property interest in Neck
Point Residence Group, Spasski
Bay, through a permit relinquished
and subsequently issued to another
person.

BLM argues that the facts in this
appeal "[b] rings this appeal
squarely within the decision set
forth by this Board [ANCAB] in
Appeal of Kodiak Island Setnet-
ters Ass'n, 85 I.D. 200 (3 ANCAB
1, VLS 77-15; 1978)." In Kodiak
each of the appellants alleged that
they had been the holders of special
use permits which entitled them to
use certain described lands.

The Board held that:

Sec. 14(g) protects existing permits as
valid existing rights and provides that
patent is to be subject to the right of the
permittee to the complete enjoyment of
all rights, privileges, and benefits granted
to him. Once a permit expires, however,
it is not an existing right and is not pro-
tected by § 14 (g).

Documents filed with the Board
by the Forest Service show that the
permits for lots in the Gartina-
Game Creek Residence Group tract
were terminated for failure to com-
ply with construction provisions of
the permit.

[:1] Since the permits were termi-
snated for apparent cause, prior to

312-980 0 - 80 - 2
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the expiration date of Dec. 31, 1980,
this Board finds that appellants as
original holders of the permits no
longer have property interests
which constitute valid existing
rights and are protected by § 14(g)
of ANCSA.

[2] The Board finds that, with
regard to Lot 2, Neck Point Resi-
deuce. Group tract, the appellant,
Mr. Schoonover, relinquished all
property rights when he requested
on Mar. 30. 1970, that his special
use permit for Lot 2, Neck Point
Residence Group be canceled and a
permit for the same lot was subse-
quently issued to Mr. Charles John-
son. Where the holder of a Forest
Service permit requested that his
special use permit be canceled and
the Forest Service did so and, sub-
sequently, issued a special use per-
mit for the same lot to another per-
son, the original holder of the per-
mit no longer has a property inter-
est or a valid existing right derived
from the permit which is protected
as under § 14 (g) of ANCSA.

[3] It should be noted that if the
only interest in land claimed by ap-
Iellants affected by the decision ap-
pealed were a terminated or relin-
quished special use permit, the ap-
pellants would be found to lack a
property interest in land sufficient
to confer standing under regula-
tions in 43 CFR 4.902. However,
BLM contends that if the appel-
lants have any claim to the land it
would have to besa claim against the
village corporation pursuant to
§1 4 (c) (1)' of ANCSA.

The appellants assert that they

should be given priority, or first-
preference rights to purchase the
Gartina-Gamne Creek Residence
Group lots for which they once held
special use permits.

Sec. 14 (c) (1) provides as
follows:

(c) Each patent issued pursuant to
subsections (a) and (b) shall be subject
to the requirements of this subsection.
Upon receipt of a patent or patents:

(1) the Village Corporation shall first
convey to any Native or non-Native oc-
cupant, without consideration, title to the
surface estate in the tract occupied as a
primary place of residence, or as a pri-
mary place of business, or as a subsist-
enee campsite, or as headquarters for
reindeer husbandry-

[4] The Board held in Appeal of
JamesT W. Lee that:

[Wlhile an appeal based on a claimed
interest created by § 14(c) of ANOSA,
supra. is premature if filed before is-
suance of interim conveyance, the Board
lacks jurisdiction to decide such an ap-
peal filed after interim conveyance has
issued. The result is that there is no
administrative appeal process available
to claimants under § 14(c), and such
claims must be brought in a judicial
forum.

Appeal of James W. Lee, 3 ANCAB
884, 343 (1979) [ANCAB VLS 79-
11].

This decision in no way affects
whatever right, appellants may
have to use and occupy the land, and
to receive title to the land,. pursuant
to § 14(c) (1). The Board does not
decide the question of whether ap-
pellants are entitled to a conveyance
pursuant to § 14(c), or any question
as to what they must receive if it is
determined that they have rights
under § 14(c).
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Based on the above findings and
conclusions, this Board here Orders
that the Decision of the Bureau of
Land Management AA-6980-A is
hereby affirmed.

This represents a unanimous de-
cision of the Board.

JUDITH M. BRADY
Administrative Judge

ABIGAIL F. DUNNING

Administrative Judge

JOSEPH A. BALDWIN

Administrative Judqe

APPEAL OF RECON SYSTEMS, INC.

IBCA-1214-9-78

Decided January 17,1980

Contract No. 68-03-0293, Environ-
mental Protection Agency.

Principal decision affirmed on
Motion for Reconsideration

1. Rules of Practice: Appeals:
Notions-Rules of Practice: Appeals:
Reconsideration-Rules of Practice:
Appeals: Statement of Reasons

The Government's motion for reconsid-
eration, which contends that the current
version of the Limitation of Cost clause
does not entitle a contractor to additional
funding for a change unless the contract-
ing officer specifically increases the esti-
mated cost, provides no basis for over-
turning the Board's principal decision
allowing excess costs attributable to a
construction change, where the contract-
ing officer was given advance notice that
the estimated costs would be exceeded
and took no action to advise the contrac-

tor that no funding would be provided or
to stop the project officer from asking for
continued performance of the changed
work.

APPEARANCES: Norman . Wein-
stein, President, Recon Systems, Inc.,
Somerville, New Jersey, for appellant;
Richard V. Anderson, Government
Counsel, Cincinnati, Ohio, for the
Government.

OPINION BY
ADMINISTRATIVE

JUDGE LYNCH

INTERIOR BOARD OF
CONTRACT APPEALS

The Government requests recon-
sideration of the Board's decision of
Sept. 25, 1979, which awarded par-
tial costs of work required to be per-
formed after expiration of the con-
tract.

The Government argues that
changes which had earlier been held
to be outside the Limitation of Cost
clause (LOCC), are now specifi-
cally included by specific language
of the clause, that the contractor
gave only a belated notice that the
estimated costs would be exceeded,
and that the contractor was a vol-
unteer in completing the work with-
out reliance on the expectation that
additional funding would be pro-
vided.

The LOCC in the contract con-
tains the following paragraph: "(d)
Change orders issued pursuant to
the 'Changes' clause of this contract
shall not be considered an author-
ization to the Contractor to exceed
the estimated cost set forth in the
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Schedule in the absence of a state-
ment in the Change order, or other
contract modification, increasing
the estimated cost." We accept the
Government's contention that this
specific language was included in
the LOCO in order to make the cost
limitation applicable to changes,
and thereby avoid the effect of ear-
lier Board findings to the contrary
under the older clause. Boos, Allen
& Hamilton, Inc., IBCA-1027-3-74
(Mar. 24, 1976), 83 I.D. 95, 76-1
BCA par. 11,787, is cited to show
this Board's recognition of the al-
teration of the rule. It should be
noted that in that case, there was no
notice given that the estimated cost
would be exceeded and that the rec-
ord there would not support a find-
ing that the Government knew or
should have known that costs would
exceed the ceiling by reason of the
added work of repairing Govern-
ment property. Boos, Allen &
Hamilton, Inc., spra, rejected ap-
pellant's argument that the new
LOGC clause was inapplicable to
constructive change orders, where
the claim was based on repairs to
Government property with the
knowledge and acquiescence of the
Government, but without knowl-
edge of the impending overrun.
However, in finding that the Gov-
ernment had not waived its discre-
tion to fund the overrun, the Board
stated: "This is so because absent
unforeseeability or impossibility
(n. 18, supra) , the cases finding the
Government obligated to fund an
overrun are dependent upon actions
of responsible Government officials,
e.g., urging continued performance

or demanding and accepting the
benefits of performance, with
knowledge of the overrun." (Foot-
note omitted.) In the instant case,
we found that the contracting offi-
cer received advance written notice
of the exhaustion of the contract
funds by reason of the appellant's
letter of Oct. 10, 1975, at which time
no funds were being expended un-
der the contract. Subsequently, by
letter dated Oct. 22, 1975, the proj-
ect officer requested appellant to in-
corporate the corrections and
changes resulting from a greatly
expanded Government review team.
The work was completed by Jan. 23,
1976, and returned to the Govern-
ment. The Government accepted the
completed work with full knowl-
edge of the fact that all the re-
quested work took place after notice
that no contract funds were avail-
able.

With respect to the Government's
contention that appellant was a vol-
unteer in completing the work with-
out expectation that additional
funding would be provided, we note
that finding agreements to volun-
teer, donate or cost share contract
expenses are the exception rather
than the rule, since there must be a
clear indication of the intent of the
contractor to forego payment for
services required under a contract.
Appellant's letter of Oct. 10, 1975,
advising of the overrun suggests no
such intention. The letter advises
that the overhead rate exceeds the
maximum allowable rate of the con-
tract and states: "We therefore will
claim 100% overhead rate, resulting

8
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in an overrun on this contract." An
earlier letter from appellant dated
Aug. 13, 1975, advised a contract
specialist on the staff of the con-
tracting officer that the contract
was not ready to be closed out be-
cause of the work remaining to be
done after Government review com-
ments on the draft report were re-
ceived.

Despite the knowledge that funds
were exhausted and that the work
was not complete, the contracting
officer did not respond to appel-
lant's requests for funding the ad-
ditional work for over 2 years. On
Dec. 2, 1977, the contracting offi-
cer's letter indicated that: "Our
program personnel advised us that
there are no funds available to
cover the cost overrun." The project
officer was first asked about the
availability of funds by a letter
dated Nov. 16, 1977, from a con-
tract specialist. The contracting of-
ficer failed to make a timely deter-
mination of the availability of
funds and to advise the appellant
accordingly, but rather allowed the
final tasks under the contract to be
sent to the contractor and the Gov-
ernment to accept and use the end
product. The actions of the con-
tracting officer were consistent with
an intent to fund the additional
work under the contract; and, only
after learning that funds were not
available 2 years after the added
work was required did the Govern-
ment raise the technical defense
that the LOGC did not obligate the
Government to provide the' addi-
tional funding. The question of

whether the additional funds to
complete the contract would have
been made available upon timely
actions of the contracting officer is
now moot. Failure to act resulted in
the project officer ordering the
added work and the acceptance by
the Government of the benefits of
the added work. In these circum-
stances, we confirm our finding that
the Government must pay for the
costs of the constructive change
which resulted in costs over the con-
tract ceiling being incurred after
notice that the contract funds were
fully expended.

Conclusion

The Board's principal decision of
Sept. 25, 1979, is hereby recon-
firmed.

RUSSELL C. LYNCH
Administrative Judge.

I concur:

WILLIAM F. McGRAw
Chief Administrative Judge

EASTOVER MINING CO.

2 IBSMA 5

Decided January 21, 1980

Petition for discretionary review, filed
by Eastover Mining Company, of a
July 16, 1979, decision by Administra-
tive Law Judge William . Truswell
upholding Notice of Violation No. 79-
II4-3 issued by the Office of Surface
Mining Reclamation and Enforcement
in accordance with the Surface Mining
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Control and Reclamatio
and ordering paymen
penalty (Docket No. NiX

Affirmed.,

1. Surface Mining Cont
mation Act of 1977: En:
cedures-Surface Minin
Reclamation Act of 19W
Violation.
The Office of Surface M
tion and Enforcement is a
sue a notice of violation
ance with the initial regu
even it a state has alrea(
forcement action for the

APPEARANCES: Char]
Esq., Office of the 
(Knoxville), Walton D
Esq., and Marcus P. I
Assistant Solicitor for
Washington, D.C., for thi
face Mining Reclamatior
meat; Karl S. Forester,
Kentucky, for Easto
Company.

OPINION BY
INTERIOR BOA~

SURFACE MINIL
RECLAMATION 2

In this case we I

recitation of the pro
tory and factual back
vided in Administi
Judge (ALJ) Truswe.
1979, decision?

'The "Background" and "I
of the ALl's decision read In

"In accordance with section
face Mining Control and Reel
197T7 (the Act), Eastover MiE
cant) applied on April 16, 11
of the notice issued by the 0
Mining Reclamation and En
spondent) under section 521

an Act of 1977 We granted Eastover's petition
t of a civil for discretionary review from
9-23-P). that decision to consider its objec-

tion to dual enforcement action
by the Office of Surface Mining

rol and Recla- Reclamation and Enforcement
forcement Pro- (OSM) and the Commonwealth of
g Control and Kentucky.2

7: Notices of Act. Subsequently, on May 7, 1979, under see-
tion 518 of said Act applicant applied for re-
view of a proposed civil penalty assessment

ining Reclaua- issued by respondent. Contemporaneous with
uthorized to is- the filing of this application, applicant, in

accordance with the requirements of 43 CER
for noncompi- 4.1152(b) (1), paid the full amount of the
latory program proposed penalty ($5,800) to the Assessment
ly initiated en- Office, Office of Surface Mining to be placed
same violation. in an escrow account pending a final determl-

nation of the proposed assessment. A hearing
was held before the undersigned in Harlan,

[es P. Gaut, Kentucky, on June'7, 1979 at which time both
ield Solicitor cases were consolidated for hearing and

decision.Morris, Jr., "Notice of Violation No. 79-11-4-3 was

leGraw, Esq., issued on March 0, 1979, by the Office of
Surface Mining for Eastover Mining Com-

Enforcement, pany's Arjay Mine in Bell County, Kentucky.

e Office of Sur- This is an underground mine and its state
permit number is 207-5008. Said notice alleged

n and Enforce- that Eastover Mining Company had violated
Esq., Harlan, the provisions of 30 CR 717.14(e) and

717.17. Three separate violations were in-
zver Mining cluded in Notice of Violation No. 79-II-4-3.

Violation No. 1 was failure to pass all drain-
age from the disturbed area through a sedi-
mentation pond or series of sedimentation

THE ponds. Violation No. 2 was discharge from the
[RX nO F A7; disturbed area fails to meet effluent limita-

tD OFl tions. Iron greater than 10 mg/I, PH less
?VG AND than 6.0. Violation No. was failure to cover
AppEAly Ta waste material from underground mine (which

are deposited on land surface) with a mini-
mum of four feet of nontoxic, noncombustible

rely on the material, failure to revegetate. The time for
.dul h- abatement for all three violations was 8:00

I a.m., May 4, 1979.
ground pro- "Respondent issued to applicant a Notice of

Proposed Assessment of a civil penalty of
'ative Law $2,000 for Violation No. 1, $1,800 for Viola-
ll's July 16, tion No. 2, and $2,000 for Violation No. 3, a

total of $5,800 for the three."
Decision at 1-2.

2 In its petition Eastover also stated its
Facts" portions belief that the Administrative Law Judge
?art as follows: erred in holding that see. 521(a) (1) of the
525 of the Sur- Act has no effect during the enforcement of
amation Act of the Interim regulatory program. Since the
king Co. (appli- Board had previously held contrary to East-
179, for review over's position In Dayton Mining Co., Inc., 1
fece of Surface IBSMA 125 86 I.D. 241 (1979), the Board's
iforcement (re- order granting the petition precluded review
(a) (3) of the of that issue.

to
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Eastover does not contend that
the ALJ's decision upholding
these violations is in error. Rather
it asks to be relieved of respond-
ing to potentially different re-
quirements prescribed by state
and Federal enforcement agencies
for the same or similar problems.
Kentucky, it points out, had al-
ready issued enforcement docu-
ments requiring remedial meas-
ures to be taken with respect to
the same conditions at its mine.

[1] It is not clear from the record
that Eastover was in fact subjected
to conflicting obligations. In any
event, what is clear is that an OSM
inspector is authorized to issue a
notice of violation when he dis-
covers noncompliance with the regu-
]ations. 30 CFR 722.12(a) provides
that "[i]f an authorized repre-
sentative of the Secretary finds a
violation which is not covered by
section 722.11 of this Part, [he]
shall issue a notice of violation fix-
ing a reasonable time for abate-
ment." Judge Truswell held that
this regulation disposes of the ques-
tion.3 We agree and we affirm.

WILL A. IRWIN

Chief Administrative Judge

IRALINE G. BARNES

Administrative Judge

MELVIN J. MIRKIN
Administrative Judge

Concerning this issue, the ALl wrote:
"I can appreciate the position in which ap-

plicant finds itself. Hopefully matters of this
type are thoroughly weighed before a notice
of violation is issued or at least prior to a
hearing. What can be considered here is the
authority of OSM to issue the notice of viola-

ZAPATA COAL CORP.

2 IBSMA 9

Decided January 2, 1980

'Consolidated appeals from an order by
Administrative Law Judge Tom .
Allen dated Nay 31, 1979, in Docket
No. CH 9-101-R (IBSMA 79-20) dis-
missing an application for expedited
review of a cessation order issued to
Zapata Coal Corp. by the Office of Sur-
face Mining Reclamation and Enforce-
ment under the provisions of the Sur-
face Mining Control and Reclamation
Act of 1977 and from a decision by
Judge Allen dated July 20, 1979, in
Docket No. O CH 9-86-R (IBSMA
79-32) vacating the cessation order
for which Zapata had applied for
review.

IESMA 79-20 dismissed; ISMA
79-32 reversed.

1. Surface Mining Control and Recla-
mation Act of 1977: Roads: Mainte-
nance
A partially coinstructed access. road. if
used to facilitate mining operations, is a
road for purposes of the initial regula-
tory program and therefore subject to
the maintenance requirements of 30 CPR
717.17(j) (3) (i).

APPEARANCES: Marye L. Wright,
Esq., Office of the Field Solicitor,
Charleston, West Virginia, Shelley .

tion and whether or not it has proved the
violations. Part 721-Federal Inspections (30
CER) provides at Section 721.11(a) [8ic]
for inspections on a random basis and at Sec-
tion 721.13 for inspection based on citizen
requests (Tr. 45-48). Either section would
authorize the nspection in this case while
Part 722-Enforcement Procedures (30 C1R)
justify [sic] the action taken under the facts."
Decision at 4.
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Hayes, Esq., Office of the Solicitor, and
Marcus P. McGraw, Esq., Assistant
Solicitor for Enforcement, Washing-
ton, D.C., for the Office of Surface
Mining Reclamation and Enforce-
ment; and A. L. Emch, Esq., of
Counsel to Jackson, Kelly, Holt, &
0'Farrell, Charleston, West Virginia,
for Zapata Coal Corp.

OPINION BY THE BOARD
OF SURFACE MINING AND
RECLAMATION APPEALS

FACTUAL AND
PROCEDURAL
BACKGRO UND

On Mar. 14, 1979, an inspector
for the Office of Surface Mining
Reclamation and Enforcement
(OSM), acting under the author-
ity of sec. 521(a) (3) of the Sur-
face Mining Control and Rec-
lamation Act of 1977 (Act),,
issued to Zapata Coal Corp.
(Zapata) a notice of violation al-
leging four separate violations of
the Act and the initial program
regulations, at Zapata's Buffalo
Mine No. 4 and prescribing pe-
riods for the abatement of each
alleged violation. On May 4, an-
other OSM inspector inspected
the mine again and determined
that two of the violations (No. 2
and No. 4 of the notice of viola-
tion) had not been abated. He
issued a cessation order pursuant
to sec. 521(a) (3) of the Act (30
U.S.C. §1271(a) (3) (Supp. I
1977)) for those two violations.

130 U.S .Y. § 1201-1328 (Supp. I 1977).

On May 14, 1979, Zapata filed
an application for temporary
relief from the cessation order,
and on May 18, 1979, Adminis-
trative Law Judge (ALJ) Tom
M. Allen held a hearing on that
application. At the hearing OSM
objected to the proceeding be-
cause Zapata had not filed an ap-
plication for review; OSM
argued that that is a prerequisite
to the consideration of an appli-
cation for temporary relief. The
ALJ rejected that position and
proceeded with the hearing. At
the conclusion of the hearing he
granted temporary relief for 60
days from May 18, 1979, for
violation No. 2 (of the cessation
order) hut denied it for violation
No. 1.

On May 30, 1979, Zapata filed
an application for expedited re-
view of the cessation order. In an
order dated May 31, 1979, the
ALJ denied expedited review,
citing 43 CFR 4.1181, which al-
lows the filing of an application
for expedited review of a cessa-
tion order only when temporary
relief has not been granted. In
pertinent part, the order reads,
"Temporary relief having been
granted, the applicant is not en-
titled to file a motion for ex-
pedited review and therefore said
application for expedited review
is dismissed." Zapata filed a no-
tice of appeal with the Board
from that order on June 7, 1979.
The case was docketed as IBSMA
79-20 (Zapata I).
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Also on June 7, 1979, Zapata
filed an application for review of
the cessation order before the ALJ.
He held a hearing on that applica-
tion on June 14, 1979, and issued
his decision on July 20, 1979. In
that decision, he vacated the cessa-
tion order, having found there was
no basis for the issuance of the un-
derlying notice of violation with
respect to the two alleged violations
still in issue. OSM filed a notice of
appeal from that decision on Aug.
17, 179. The Board docketed that
appeal as IBSMA 79-32 (Zapata
II) -and in an order dated Oct. 26,
1979, consolidated that appeal with
IBSMA 79-20 and requested fur-
ther briefing.

Those charges, contained in the
original notice of violation, which
underlay the cessation order, al-
leged noncompliance with the fill
regulations in 30 CFR 717.14 and
the road maintenance regulations in
30 CFR 717.17(j) (3) (i). Since its
brief presented argument only on
that portion of the ALJ's decision
relating to the alleged road mainte-
nance violation, OSM has effective-
ly waived objection to the portion
relating to the alleged fill violation.

The background to OSM's issu-
ance of the notice of violation con-
taining the alleged violations of the
road maintenance regulations is as
follows: In the summer of 1978,
Zapata filed with the West Virginia
Department of Natural Resources,
Division of Reclamation, an appli-
cation for an underground opening
permit for its site. Within the area

was a road used infrequently by a
gas company for access to one of
its facilities. Zapata's State permit
application included a proposal to
upgrade this mile-long road, be-.
cause it also provided access to the
"face-up" (the entry point of Za-
pata's proposed opening). The
State authority issued the permit
in September 1978, and Zapata
worked on the road and the face-up
until weather caused disruption of
those activities in December. Zapata
had not begun spring operations at
the time of the OSM inspection in
March 1979.

DISCUSSION

Having consolidated the appeals,
the Board is of the opinion that is-
sues raised in Zapata I are moot and
therefore that appeal is dismissed.2

The Board therefore turns to the
issue, raised in Zapata II, of wheth-
er the access road was used to fa-
cilitate mining, thereby subjecting
it to the maintenance requirements
of 30 CFR 717.17(j) (3) (i). Zapata
argues that the pre-existing access
road, which was in use, was under
construction pursuant to specifica-
tions in a State approved permit
and thus should not be subject to
the maintenance requirements of
sec. 717.17(j) (3) (i). OSM argues
that whether or not the road was

2 The 60-day temporary relief order period
has passed, and In a subsequent hearing on
the merits, the A decided the case in
Zapata's favor. We suggest, however, that
where a cessation order lists more than one
violation, 43 CFR 4.1181 may not preclude
expedited review of those violations for which
temporary relief has not been granted.
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"finished" according to the State
permit is irrelevant. If Zapata used
it to facilitate mining operations,
then it was a "road" for purposes
of the regulations and subject to the
maintenance requirements. The
ALJ in vacating the violation de-
termined that the road was under
construction, and that thus no vio-
lation existed under see. 717.17(j)
(3) (i). We disagree with his de-
termination.

[1] The definition of "road" in
30 CFR 710.5 reads in part:

Roads means access and haul roads
constructed, used, reconstructed, im-
proved, or maintained for use in surface
coal mining and reclamation operations,
including use by coal hauling vehicles
leading to transfer, processing, or stor-
age areas. The term includes any such
road used and not graded to approximate
original contour within 45 days of con-
struction other than temporary roads
used for topsoil removal and coal haul-
age roads within the pit area. [Italics
added.]

There is evidence in the record that
the road was used to facilitate work
at the face-up and to construct a fill
from material removed from the
opening (Tr. 1 30-33, 67-68, 71,
98-99, 117, 163).A There is further
evidence in the record that four
truck loads of coal (50-60 tons) had
been removed from the face-up area
(Tr. II 69-71). In removing this
coal, Zapata had to pass over the
access road. The issue of lack of
maintenance was essentially not in
dispute (Tr. I 53-54, 66, 72-73,
139).

a "Tr. I" refers to the transcript of the hear-
ing held on May 1, 1979. "Tr. II" refers to
the transcript of the hearing held on June 14,
1979.

We therefore conclude that in
view of the activity conducted on
the access road, and its condition, it
fell within the regulatory definition
of a road and was not maintained
in accordance with sec. 717.17(j)
(3) (i).'

The AL's decision on this ques-
tion is reversed.

IRALINE G. BARNES

Administrative Judge

WILL A. IRwIN
Chief Administrative Judge

MELVIN J. MIRKIN
A dministrative Judge

KIN-ARK CORP.

45 IBLA 159

Decided January 23, 1980

Appeal from the decision of the New
Mexico State Office of the Bureau of
Land Management rejecting preference
right coal lease application NM 11916.

Vacated and remanded.

1. Administrative Procedure: Adjudi-
cation-Application and Entries:
Valid Existing Rights-Coal Leases
and Permits: Generally-Regula-
tions: Applicability

Where the holder of a coal prospecting
permit completes his exploration and ap-
plies for a preference right coal lease in

'Even if Zapata's activity could fairly be
characterized as facilitating construction of a
road pursuant to the State permit approved
by the State, such State approval cannot oper-
ate to relieve Zapata of its obligations under
the interim regulations. (See 30 CPR 710.11
(a) (3); Alabama By-Product Corp., 1
IBSMA 239, 248, 86 .D. 446, 448 (1979).)
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1973, the application must be adjudicated suspend action on the adjudication
on the basis of the applicant's subsequent of Kin-Ark's lease application. See
conformity with regulations amended in ,i ueger v. Morton, 539 F2d 235
1976 with retroactive effect. However,
where the application is summarily r (D.C. Cir. 1976); Hunter v.
jected solely for the reason that the ap- Morton, 529 F.2d 645 (10th Cir.
plicant's supplemental submission is "in- 1976). While the application was
adequate," without identifying the defl- pending, Congress enacted the Fed-
ciency, the decision will be vacated and rg

f - . . . ~eral Coal Leasmng Amendments Act
the case remanded for readjudication. of 1975 (FCLAA), 90 Stat. 1083;

APPEARANCES: William F. Carr, 30 U.S.C. 201(b) (1976). Mean-
Esq., Santa Fe, New Mexico, for while, the Department revised its
appellant. regulations relating to coal leas-

ing-43 CFR Part 3520-on May 7,

ADMINISTRATIVE 1976. One of the revised regulations,
43 CFR 3521.1-1(b), required ap-

JUDGE SUEBING plicants for preference right coal
INTERIOR BOARD OF leases to support their applications

LAND APPEALS by the submission of significantly
more material and information than

On Dec. 1, 1970, the New Mexico was required theretofore under the
State Office of the Bureau of Land . . t . -
Management (BLM), issued to

Hoover 11Wigt -yaArk's application was filed, i.e., 43Hoover H. Wright a 2-year coal (F321lb 17
prospecting permit for 2,880 acres CFR 3521.1-1(b) (1973).
in T. 24 N., R. 13 W., New Mexico By its decision dated June 29,
principal meridian. After a 1-year 1976, BLM called upon Kin-Ark to
extension Wright apparently had support its application with the ad-
not completed his exploration pro- ditional "data and information" re-
gram when he assigned the permit quired by the revised regulation.
to Kin-Ark Corp. This assignment Kin-Ark requested and was granted
was approved by BLM on Jan. 15, two extensions of time to make this
1973. submission. Certain information

Kin-Ark, apparently hampered was then filed by Kin-Ark, although
by a shortag of time remaining in the record before us does not re-
the permit and unavailability of veal exactly what it was, as it was
drilling equipment, nevertheless transmitted to Geological Survey by
managed to complete the explora- BLM, and apparently retained
tion and submit its application for there. However, a copy of BLM's
a preference right coal lease on transmittal memo, dated Sept. 6,
Nov. 29, 1973-one day prior to the 1977 tates1 97, sates:
expiration of the permit.expiratio of the ermit. . Enclosed is the information submitted

The imposition of fa Secretarial by Kin-Arc [Sic] Corporation in support
moratorium on the issuance of coal of their coal preference right lease an-
leases and permits caused BLM to plication NM 1191l

I IN-ARK CORP. 15141
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The information has been submitted in "[H] as been examined and found
response to our June 29, 1976 Decision to be inadequate" to meet the re-
and as required by the attached Notice
and regulations contained in Circular i of the 1976 amnmen
2390.[L] of 43 CR 3521.1-1(b). Kin-Ark

. . ~~~has appealed.
By decision of that same date has a ele.

(Sept. 6, 1977) BLM required Kin- [1] We begin with the observa-
Ark to submit, at its expense, "a tion that notwithstanding any.rk to submit, at its expense, "a other aspect of the case, the rejec-ccrtmfed abstract from a qualified ... abstractoma quaifie d tion of the application solely for

absracoras to the presence of any the reason that someone has said
mining claims (located prior to the that it is "inadequate," without any
date of issuance of the permit), em- specification of the nature of the
bracing all or part of the public deficiency or any consideration of
land area under the * * * permit," whether the deficiency was fatal or
as required by Instruction Memo- reerte deficin sfat,
randum No. 77-410 dated Aug. 18, remediable, major or insignificant,

1977, from the Acti. Director, requires us to strike the decision1977{, rom the Acting ret,
BLM. The record does not show that down. There was no stated basis for
KRin-Ark submitted an abstract, the action; it left the appellant in

On Feb. 5, 1979, the Area Mining ignorance of the reason for the re-
Supervisor, Geological Survey, jection and unable to respond, and
wrote a memorandum to BLM's it provided this Board with noth-
Chief of Lands and Minerals ing to adjudicate on appeal. In-
Operations, Santa Fe, which memo deed, the initial decision cannot be
dealt with the status of the subject characterized as the product of
application in one terse, conclusory "adjudication," as it appears that
sentence, viz: "We have received the its author had no more comprehen-
additional data for NM 11916 sion of what was supposedly wrong
from you, but the data is still in- with the application than has been
adequate under the requirements communicated to the rest of us.
for the initial showing published in Such a decision must be treated as
1976 for all preference right lease arbitrary and capricious. See
applications for coal." Charles E. Hinkle, 40 IBLA 250

Without inquiring as to how or (1979); Steven and Mary J. Lutz,
why Survey considered that "the 39 IBLA 386 (1979). An appeal by
data is still inadequate" BLM is- one adversely affected by a decision
sued a decision on May 3, 1979, re- is subject to dismissal if the appel-
jecting Kin-Ark's preference right lant "fails to point out how the de-
lease application, giving as its sole cision appealed from is in error"
reason for so doing that the data and how he "has improperly been
furnished by Kin-Ark in response deprived of some right." Duncan
to BLM's decision of June 29, 1976,

Miller, 41 IBLA 129 (1979). There-
'The circular referred to contains the re- fore, unless the, decision states a

vised regulations excerpted from Title 43,
Code of Federal Regulations. specific reason for the action taken,
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an appellant is usually left helpless
to make an appeal on, the merits of
his application.

However, in this case appellant
has chosen to ground its appeal on
its assertion that it cannot be re-
quired to meet the requirements of
the 1976 revised regulations, as it
had already established its right to
receive a lease as a matter of law by
its alleged demonstration of a dis-
covery of commercial coal in ac-
cordance with the requirements of
the regulations in 1973.

As noted above, appellant had
completed its approved program of
exploration, asserted a discovery of
commercial coal, and filed its appli-
cation for a preference right coal
lease on Nov. 29, 1973, prior to the
expiration of the term of its pros-
pecting permit. All of this was al-
legedly done in compliance with
the requirements of the statute and
regulations then in effect.

The statute, 30 U.S.C. § 201(b)
(1970), provided:
Where prospecting or exploratory work
is necessary to determine the existence
or workability of coal deposits in any
unclaimed, undeveloped area, the Secre-
tary of the Interior may issue, to appli-
cants qualified under this chapter, pros-
pecting permits for a term of two years,
for not exceeding five thousand one hun-
dred and twenty acres; and if within
said periods of two years thereafter the
permittee shows to the Secretary that
the land contains coal in commercial
quantities, the permittee shall be entitled
to a lease under this chapter for all or
part of the land in his permit. [Italics
added.]

This language invested the
Secretary with the authority to

grant or refuse a prospecting per-
mit at discretion, "may issue" be-
ing the operative verb phrase.
However, once the permit was is-
sued, the Secretarial discretion
afforded by the statute was fully
and finally exercised. Thereafter,
the right of the permittee to re-
ceive a lease was controlled by his
success in demonstrating to the
Secretary that the land contained
coal in commercial quantities. If
he did so, that statute declared,
"[T]he permittee shall be entitled
to a lease * * *." The Department
has long taken the position that,
notwithstanding its use of the
term "preference right lease," the
Secretary has no discretionary
power under the statute' to refuse
to grant the lease, and the appli-
cant who meets all the statutory
and regulatory requirements be-
comes entitled to a lease of the
discovered deposit as a matter of
law. J ci P Corp., 13. IBLA, 83
(1973); Peter I. WoWId, II, 13 IBLA
63, 80 I.D. 623 (1973); Emil Usi-
bell, 60 I.D. 515 (1951); Leon-
ard E. Hinkley, A-26187 (June
12, 1951). In fact, it appears that
in years past the Department's
recognition of the absolute right
of a successful prospecting per-
mittee to the coal which he had
discovered was even more clearly
viewed than recently. In Eal
Usibelli, supra, the Solicitor of this
Department held:

Where the holder of a coal pros-
peting permit, as the result Of
prospecting work done on the land cov-
ered by the permit, has demonstrated



18 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [87 I.D.

that the land contains coal in com-
mercial quantities and has submitted
an application for established policy of
the Department permits the applicant
to begin the commercial mining of coal
from the land without awaiting the
actual issuance of a lease to him. [60
I.D. 516.]

While it can no longer be said
that this represents Departmental
policy, due to environmental and
other considerations, the rule of
law emphasized by Usibelli and
the other decisions cited remains
unaltered. N.R.D.C. v. Berklund,
458 F. Supp. 925 (D.D.C. 1978),
aff'd, Civ. No. 78-1757 (D.C. Cir.
Nov. 9, 1979). See discussion and
notes, Fairfax and Andrews, De-
bate Within and Debate Without,
19 Natural Resources Journal 505,
519-22 (1979).

The question remaining, then,
is whether a permittee who has
completed his exploration, alleged-
ly discovered commercial coal,
timely filed his application for a
lease, and supported that applica-
tion with the showings required
by regulation in 1973, can have
that application rejected for fail-
ure to meet the more onerous re-
quirements imposed by the 1976
revision of that regulation. We
answer in the affirmative.

Kin-Ark argues that as it was
entitled to a lease as a matter of
legal right in 1973, it should not
be divested of that right by the
promulgation of a subsequent reg-
ulation which is applied by BLM
with retroactive effect. Indeed, ap-
pellant argues with considerable
force that because the Congress
empowered the Secretary to adopt

general regulations to implement
the leasing provisions of the basic
Act (30 U.S.C. §201(a) (1970)),
the newly promulgated regula-
tions are legislative in character.
It is maintained that the general
rule concerning the retroactive ap-
plication of administrative regula-
tions includes the power to give
them retroactive effect, provided
they do not conflict with restric-
tions on legislative power relating
to retroactive laws, such as, for in-
stance, the disturbance of vested
rights, citing 2 Am. Jur. 2d, Ad-
minietrative Law § 308 (1962).

"An administrative regulation,
especially one which has the effect
of creating an obligation, cannot be
construed to operate retroactively
unless the intention to that effect
unequivocally appears." Miller v.
Tnited States, 294 U.S. 435, 439
(1935), reh. denied, 294 U.S. 734
(1935). As they now appear in the
Code of Federal Regulations there
is no "unequivocal" manifestation
of any intent to make the revision
of 43 CFR Groups 3400 and 3500
regulations retroactive, but when
published as proposed rulemaking
and again upon final rulemaking,
such an intention was clearly stated.
On Jan. 19, 1976, when the revision.
of the subject regulations was pub-
lished in the Federal Register as
proposed rulemaking, the Depart-
ment stated at 41 FR.2648 (Jan. 19,
1976): "If adopted, the Department
will apply the proposed regulations
to all pending and future applica-
tions for leases by prospecting per-
mittees, but will not reexamine
leases that were issued prior to the
effective date of these regulations."
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On May 7, 1976, when the revi-
sion of 43 CFR 3521.1-1 was pub-
lished as final rulemaking, the
regulation was preceded by a de-
scription of comments received
following the publication of the
proposed revision, and the Depart-
ment's reaction or response to each.
The general tenor of this discussion
indicates in several places that it
was contemplated that the revised
regulations would apply to prefer-
ence right lease applications which
were then pending, but, in addition,
this issue was addressed directly
and specifically at 41 FR 18845
(May 7, 1976), viz:

3. Request that this standard not apply
to permits granted before the effective
date of the regulation. 3520.1-1(d). This
section stated that the regulations would
apply to applications for leases pending
on the effective date of this regulation.
The Department has full legal authority
to adjudicate pending applications for
leases under the standards adopted by
these regulations. As a question of pol-
icy, it has determined that the public in-
terest would not be fully protected un-
less these applications for leases are ex-
amined under what the Department be-
lieves is the correct interpretation of the
statute.

Thus, there can be no gainsaying
that appellant had clear construc-
tive notice that the revised regula-
tion (s) would be applied to its then
pending lease application.

Appellant also argues that since
it had established its legal entitle-
ment to receive a lease pursuant to
the regulatory criteria existing in
1973, that right cannot be defeated
by the more demanding criteria of
the 1976 revised regulation, because
the Federal Coal Leasing Amend-

ments Act of 1975, supra, specifi-
cally provides that its amendment
of sec. 2(b) of the Mineral Lands
Leasing Act (30 U.S.C. § 201(b)
(1976) ) is "subject to valid existing
rights." Therefore, says appellant,
the revision of 43 CFR 3521.1, hav-
ing been promulgated to implement
the Federal Coal Leasing Amend-
meints Act, cannot do what the Act
expressly prohibits, i.e., adversely
affect its pre-existing entitlement to
a lease. However, this argument
suffers a fallacious premise. The
1976 revision of the coal leasing reg-
ulations was not done to implement
The Coal Leasing Amendments Act
but, rather, these revisions were
promulgated pursuant to the au-
thority of "the Mineral Leasing Act
of 1920; as amended and supple-
mented 30 U.S.C. 181-287," (sic)
"under section 402, Reorganization
Plan No. 3, 60 Stat. 1009," and the
"National Environmental Policy
Act of 1969 (NEPA) 42 U.S.C.
4321-35." See 42 FR 2648 (Jan. 19,
1976). In fact, the "Federal Coal
Lease Amendment Act of 1975" was
not enacted into law until Aug. 4,
1976, some 3 months after the pro-
mulgation of the revised regula-
tions as final rulemaking.2

The saving clause in the Federal
Coal Leasing Amendments Act
which preserves "valid existing
rights" undoubtedly encompasses
appellant's then pending applica-
tion for a preference right lease, so
that nothing in that Act could af-
fect appellant's right to receive a

2 Subsequently, the Congress, in recognition
of the date of the Act, formally changed Its
title to the "Federal Coal Leasing Amend-
ments Act of 1976." Sec. 8, P.L. 95-554, 92
Stat. 207:5 (1978).
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lease. But nothing in that Act, or
in any regulation promulgated to
implement that Act, has adversely
affected appellant's right to receive
its lease. As the Act eliminated the
prospecting permit/preference
right mechanism for acquiring a
coal lease, the clause exempting
those with "valid existing rights"
merely made it possible for pending
applicants to receive preference
right leases thereafter if they
showed themselves to be qualified.
The Department, in revising 43
CFR 3521.1, was engaged in defin-
ing the showing that would be nec-
essary to demonstrate such qualifi-
cation. Since under the then pend-
ing legislative amendment there
would be no new preference right
lease applicants, the revision could
only apply to those who fell within
the definition of the "valid existing
rights" provision recited in the
Federal Coal Lease Amendments
bill. Thus, the revision of the regu-
lation was accomplished in full an-
ticipation that "valid existing
rights" would be preserved by the
Act, rather than in disregard of
that provision in the bill then
pending.3

3The Department was justified in this
anticipation by the Senate Committee Report
published July 23, 1975, which included the
following:

"Section 102 also adds a new subsection
2(c) to the 1920 Act which gives express
authority for coal exploration permits.

"The Commitee wishes to stress that the
repeal of a Subsection 2(b) is expressly
'subject to valid existing rights' and thus Is
not intended to affect any valid prospecting
permit outstanding at the time of enactment
of the amendments. Any applications for pref-.
erence right leases based on such permits could
be adjudicated on their merits and preference
right leases issued if the requirements of
Subsection 2(b) of the 1920 Act and other

The amended regulations were
intended, inter alia, to properly
define the statutory reference to
''commercial quantities," and to
meet the enhanced responsibility of
the Department with regard to en-
vironmental concerns. The pro-
priety of and necessity for such ac-
tion was articulated in Utah Inter-
national Inc. v. Andrus, Civ. No.
C77-0225 (D. Utah CD June 15,
1979). See Global Exploration &
Development Corp. v. Andrus, Civ.
No. 78-0642 (D.D.C. Aug. 14,
1978).

We conclude that appellant is
obliged to make the submissions re-
quired by the amended regulations.
in order to "show to the Secretary"
that its alleged discovery of coal is
such as will qualify it to receive a
lease with terms and conditions ap-
propriate to other public interest
considerations.

Accordingly, pursuant to the au-
thority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the deck-
sion appealed from is vacated and
the case remanded for readjudica-
tion.

EDWARD W. STUEBING

Administrative Judge

WE CONCUR:

JAMEs L. BRSn:
Adrministrative Judge

DOUGLAS E. HEmRiQuEs
Administrative Judge

applicable law, such as the National Environ-
mental Policy Act of 1969, were met." (Itales
added.) S. Rep. No. 94-296, 94th Cong., 1st
Sess. 7 (1975).
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CITY OF ANCHORAGE, ALASKA, &
JACK G. FISHER, ET AL., A.K.A.
CONCERNED CHUGACH CITIZENS
V. HUGACH ELECTRIC ASS'N,
INC.

45 IBLA 171

l)ecided Janucary 30,1980

Appeal from a decision of the Alaska.

State Office, Bureau of Land Manage-

ment, dated Apr. 16, 1979, approving

right-of-way Alternative K for the

alignment of Chugach Electric Associa-

tion's 230-kV transmission line.

Affirmed.

1. National Environmental Policy

Act of 1969: Generally-Federal

Land Policy and Management Act

of 1976: Rights-of-Way-Rights-of-

Way: Generally-Rights-of-Way:

Federal Land Policy and Management

Act of 1976

Public Land Order No. 2676 (1962), re-
quires the approval of an authorized
officer of the Department of the Army
before the Secretary of the Interior can
grant a right-of-way over lands subject
to the public land order. The Department
of the Interior has no authority to grant
a right-of-way where the approval is
withheld.

2. Rights-of-Way: Generally

In reviewing a decision to grant a right-
of-way based upon an environmental
analysis report, the decision will be up-
held where the record evidences consid-
eration of all available information and
a reasoned analysis of the factors in-
volved, made in due regard for the pub-
lie interest.

APPEARANCES: Olaf K. Hellen,
Esq., Anchorage, Alaska, for City
of Anchorage and Concerned Chugach
Citizens; Carl . . Bauman, Esq.,
Anchorage, Alaska, for Chugach Elec-
trio Association; Russell L. Winner,
Esq., Office of the Regional Solicitor,
Anchorage, Alaska, for BLM.

OPINION BY
AlJIJ1INISTIRATIVE JUDGE

FISHMAN

INTERIOR BOARD OF
LANI) APPEALS

The city of Anchorage, Alaska,
and a group of individuals, styling
themselves Concerned Chugach
Citizens,' appeal from a decision of
the Alaska State Office, Bureau of
Land Management (BLM), ap-
proving right-of-way Alternative
K for the alignment of Chugach
Electric Association's (CEA) 230-
kV electric transmission line.

The 18-mile transmission line is
part of a large project funded by
a Rural Electrification Adminis-
tration (REA) loan. The REA de-
termined that the loan involved
"major Federal action" requiring
an environmental impact statement
(EIS). An environmental analysis
prepared by a consulting firm re-
tained by CEA was incorporated
into the REA prepared EIS.

On Jan. 9, 1978, CEA applied to
BLM for a right-of-way grant for
the portion of the transmission line

I The ndividual named appellasts who com-
prise the group. calling itself Concerned
Chugach Citizens are Jack G. Fisher, Nancy
Fisher, Kenneth R. Harper, Susan Harper,
Patrick A. Stanfield, and Richard R. Thiel.

21
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scheduled to cross Federal lands.
BLM prepared an environmental
assessment record (EAR) to sup-
plement the other environmental
documents.

The EAR studies 11 alternative
routes for the transmission line in
addition to the route proposed by
CEA.. The EAR concentrated on
a 1-mile section of the right-of-way
that did not utilize existing rights-
of-way and involved the border be-
tween the eastern boundary of the
Chugach Foothills and Pleasant
Valley subdivisions of Anchorage
and a portion of the western bound-
ary of Fort Richardson military
reservation. The selection process
generated considerable public re-
sponse, particularly from the citi-
zens whose homes border Fort
Richardson.

As the evaluation process pro-
gressed, the Army announced that
Alternatives designated "A" and
"B" intruded too far into the Army
reservation and would interfere
with their training exercises. At
that time the military indicated
that it would not oppose a right-of-
way located 300 feet from the west-
ern boundary of the reservation.
The proposed right-of-way located
300 feet inside Fort Richardson
became Alternative K, the route
ultimately approved in the Decision
Record/Rationale.

The Decision Record/Rationale
of Apr. 16, 1979, signed by Curtis
McVee, Alaska State -Director,
states:
Decision:

I approve Alternative K for the align-
ment of Chugach Electric Association's
(CEA) request for a 230-KV transmis-

sion line right-of-way from Knik Arm to
University substation.
Rationale:

The EAR and the Land Report for this
project analyze the proposed action and
the eleven alternatives developed for
consideration. The reasons that I have
approved Alternative K are:

1. it is more cost effective than the
underground alternatives and has little
cost difference from the parallel above-
ground alternatives;

2. it is more reliable than underground
alternatives when one considers that
high voltage underground installations
are untried and unproven in Alaskan
frost conditions and that delays in re-
pairing such underground circuits can
take up to two weeks or longer;

3. it impacts the least number of resi-
dences and it allows future expansion
of the right-of-way without conflicts with
residential housing, by providing a buffer
of natural vegetation between the power
line and the housing area which directly
borders the military reservation;

4. it would conform with plans for the
East City Bypass and not conflict with
the Par North Bicentennial Park Plan;

5. it will insure that the military can
continue its training operations in an
uninterrupted manner. The Regional So-
licitor has determined that this office has-
no authority to permit land use on the
military withdrawal without concur-
rence by the Department of the Army.

The Rural Electrification Administra-
tion, U.S. Department of Agriculture,
has prepared an Environmental Impact
Statement on CEA's proposal for upgrad-
ing Its electric transmission system
(Beluga Station No. 7 and No. 8, Bernice
Luke Power Plant Unit No. 3, 230-Ky
Transmission Additions, January, .1978).
The Environmental Assessment Record
(EAR-10-8157), which BLM has pre-
pared, supplements this IS in areas
which the U.S. Department of Interior
felt were not fully analyzed. Therefore,
I do not feel another EIS is necessary.

Alternative K, including all mitigation
measures which were recommended iii
the EAR, is approved.
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Appellants argue that BLM's
decision, based upon the various
reports, is a violation of the Na-
tional Environmental Policy Act
of 1969 (NEPA), 42 U.S.C.
§§43214335 (1976), and the Fed-
eral Land Policy and Manage-
ment Act of 1976 (FLPMA), 43
U.S.C. §§1701-1781 (1976).

Appellants' objection to the
selection of Alternative over
Alternative B is primarily aes-
thetic.2 The transmission line fol-
lowing Alternative K will impair
the view from the houses in the
subdivisions of the Chugach
Mountains to a greater extent
than if Alternative B were used.

The BLM decision approving
Alternative K as the route of the
transmission line is challenged by
appellants on numerous specific
grounds. Appellants most substan-
tial arguments are: 1) BLM
should have attempted to have
Public Land Order (PLO) No.
2676 modified to negate the mili-
tary's opposition or alternatively,
the rationale of the military's op-
position to Alternative B should
have been further analyzed and
reviewed by BLM to reflect the
reasons for the military's opposi-
tion; 2) Alternative K should not
have been chosen because it is in-
consistent with the Anchorage
Metropolitan Area Transporta-
tion Study (AMATS); and, 3)

2 Appellants had argued earlier that Alterna-
tive K posed a greater danger to nearby resi-
dents and to their property than did Alterna-
tive B. This argument was essentially aban-
doned at oral argument.

The selection of Alternative K re-
sults from the inadequate weigh-
ing of alternatives, a failure to con-
sider all available information, a
failure to properly analyze the
factors involved, and a disregard
for public interest.

[1] Pursuant to PLO 2676
(Mlay 4, 1962) the land in ques-
tion was again placed under the
jurisdiction of the Department of
the Army.3 The Authority to
grant rights-of-way over the land

'The land was temporarily withdrawn and
placed under the control and jurisdiction of
the War Department for use as a military
reservation pursuant to Exec. Order No. 8102
(Apr. 29, 1939). Exec. Order No. 9526 (Feb.
28, 1945) amended Exec. Order No. 8102 to
return jurisdiction to the Department of the
Interior 6 months after termination of the
national emergency. On May 4, 1962, PLO
2676 transferred jurisdiction back to the
Army. PLO 2676 provides:

"ALASKA
"Amending Certain Orders Which Withdrew

Lands for Use of the War Department for
Military Purposes

"By virtue of the authority vested in the
President, and pursuant to Executive Order
No. 10355 of May 26, 1952, It is ordered as
follows:

"1. Executive Orders No. 8102 of April 29,
1939; No. 8343 of February 10, 1940; No.
8755 of May 16, 1941; No. 8847 of August 8,
1941, and Public Land Orders No. 47 of Octo-
ber 12, 1942, and No. 95 of March 12, 1943,
which withdrew public lands in Alaska for use
of the War Department for military purposes,
are hereby amended to the extent necessary
to delete therefrom the following paragraph
included therein, or added thereto by Execu-
tive Order No. 9526 of February 28, 1945; or
Public Land Order No. 284 of June 12, 1945:

"'The, jurisdiction granted by this order
shall cease at the expiration of the six months'
period following the termination of the un-
limited national emergency declared by Pro-
clamation No. 2487 of May 27, 1941 (58 Stat,
1647). Thereupon, jurisdiction over the lands
hereby reserved shall be vested in the Depart-
ment of the Interior, And any other depart-
ment or agency of the Federal Government
according to their respective interests then of

Continued on page 24.
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remained with the Secretary of
the Interior with the limitation
that no grants would be made
without the approval of an
authorized officer of the Depart-
ment of the Army.

Sec. 204(i) of FLPMA, 43 U.S.0.
§ 1714(i) (1976) restricts the Sec-
retary of the Interior's authority to
modify or revoke withdrawals. Sec.
204(i) provides: "In the case of
lands under the administration of
any department or agency other
than the Department of the Inte-
rior, the Secretary shall make,
modify, and revoke withdrawals
only with the consent of the head of
the department or agency con-
cerned, except when the provisions
of subsection (e) of this section
apply."

Subsection (e) provides that the
Secretary of the Interior may make
an emergency withdrawal when he

Continued from page 23.
record. The lands, however, shall remain with-
drawn from appropriation as herein provided
until otherwise ordered.'

"2. The orders of withdrawal referred to in
paragraph 1, above, are hereby further
amended by substituting the words 'Depart-
ment of the Army' for the words 'War De-
partment' wherever they appear.

"8. The Department of the Interior shall
retain jurisdiction of the mineral and vegeta-
tive resources of the lands.

"4. The Department of the Army may ssue
permits revocable at will for authorized use
of the lands included in this order; but author-
ity to change the use specified by this order.
or to grant rights to others to use the lands,
Including grants of leases, licenses, easements
and rights-of-way is reserved to the Secretary
of the Interior or his authorized delegate,
provided that no grants will be made under
this authority without the approval of an
authorized officer of the Department of the
Army.

"John A. Carver, Jr.,
"Assistant Secretary of the Interior.
"May 4, 1962.
"[P.R. Doe. 62-4581; Filed, May 10, 1962;

8:46 a.m.]"

determines "that an emergency situ-
ation exists and that extraordinary
measures must be taken to preserve
values that would otherwise be
lost."

We note that sec. 204(e) is not,
by its terms, specifically applicable
to the revocation or modification of
withdrawals as opposed to their
formulation. Assuming without de-
ciding that subsection (e) would be
applicable to revocation of a with-
drawal, appellants have not argued
nor does the case record disclose
that the military's objection to Al-
ternative B has created such an
emergency situation. Thus, under
either theory, sec. 204(i) of
FLPMA prevents the Secretary
from modifying PLO 2676 to over-
ride the military's objection to Al-
ternative B.

Appellants have also argued that
BLM had an affirmative duty both
to independently evaluate the basis
for the military's objection and, if
unconvinced of the merits of the
Army's concerns, to endeavor to
change the military's decision.
While this Board is not unmindful
of the Department's obligation un-
der numerous statutes to safeguard
the environment to as great an ex-
tent as possible, we also recognize
that:

There is .reason for concluding that
NEPA was not meant to require detailed
discussion of the environmental effects of
"alternatives" put forward in comments
when these effects cannot be readily as-
certained and the alternatives are
deemed only remote and speculative pos-
sibilities, in view of basic changes re-
quired in statutes and policies of other
agencies-making them available, i at
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all, only after protracted debate and liti-
gation not meaningfully contpatible with
the time-franme of the needs to which the
underlying proposal is addressed. [Italics
supplied.]

Vermnont Yankee Nuclear Power
Corp. v. NRDC, 435 U.S. 519, 551
(1978), citing NRDC v. Morton,
458 F.2d 827, 837-38 (1972).

While situations might arise in
which BLM might be required to
attempt to alter the view of a sister
agency, such a situation is not dis-
closed by the facts of this appeal.
Such necessity might arise where
the only environmentally or eco-
nomically feasible alternative for a
needed project crosses or encroaches
upon land which is under the juris-
diction of another agency, and the
local official of that agency has, with
no discernible justification, refused
consent. It would also have to be
shown that all other alternatives re-
sult in grave environmental or eco-
nomic depredations. In such a cir-
cumstance, BLM might well be re-
quired to undertake to have the
local official's decision reversed. For
a number of reasons, such is not the
situation disclosed herein.

First, while Alternative K may
have a greater aesthetic impact
upon appellants, it can clearly not
be said to be totally environmen-
tally unacceptable. Moreover, while
appellants argued that BLM is ob-
ligated under NEPA to choose the
alternative which has the least en-
vironmental impact, the Supreme

Court has recently addressed this

precise question. In Strycker's Bay
Neighborhood Council, Inc. v.
Karlen, 48 L.W. 3433 (Jan. 8,
1980), the Court, in a per curiam
decision, stated:

Vermont Yankee [supra] cuts sharply
against the Court of Appeals' conclusion
that an agency, in selecting a course of
action, must elevate environmental con-
cerns over other appropriate considera-
tions. On the contrary, once an agency
has made a decision subject to NEPA's
procedural requirements, the only, role
for a court is to insure that the agency
has considered the environmental con-
sequences; it cannot "interject itself
within the area of discretion of the execu-
tive as to the choice of the action to be
taken."

48 L.W. at 3434. While this Board,
as the Secretary's agent, can exer-
cise executive discretion, the Court's
decision clearly stands for the
proposition that considerations
other than environmental impacts
are properly weighed in the deci-
sionmaking process.

[2] From our review of the EAR
it is clear that BLM not only ob-
tained sufficient information to
satisfy sec. 204(e), but also ade-
quately reviewed the Army's rea-
sons for its opposition to Alterna-
tive B.

The Army did not directly sup-
ply BLM with all of the documen-
tation supporting its opposition to
Alternative B. A portion of the in-
formation was ultimately released
by the Anmy to Seinator Stevens'
office and eventually provided to
BLMI and included in the final
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EAR. Both the Army's lack of con-
sent and the reason for this opposi-
tion are mentioned in the decision
rationale.

Appellants contend that the selec-
tion of Alternative K is inconsistent
with a potential freeway route pro-
posed by AMATS. Appellants'
major concern is that when and if
the freeway is built it will be routed
between their homes and the rout-
ing of Alternative K. The EAR
recognizes that such a routing is
possible but concludes that the more
probable placement will locate the
freeway further from the homes
than the power line, preserving the
desired buffer zone.

The freeway under consideration
by AMATS is only a proposal. A
determination has not been made as
to the exact location of the freeway.
While B could have been
faulted for totally ignoring the
freeway study, in light of the specu-
lative nature of the freeway, suf-
ficient attention was given the pro-
posal in the EAR. See County of
Suffolk v. Secretary of the Interior,
562 F.2d 1368 (2nd Cir. 1977), cert.
denied, 434 U.S. 1064, 98 S. Ct. 1238
(1978).

Appellants generally challenge
the adequacy of the EAR and are
critical of the decision process that
led to the selection of Alternative
K.

On arriving at its decision, BLM
must consider all available infor-
mation. The record must evidence a
reasoned analysis of the factors in-

volved made in due regard for the
public interest. The decision will be
upheld unless appellants can show
sufficient reason to change the re-
sult. Dean W. Ro'well, 37 IBLA 387
(1978); Robert L. Healy, 35 IBLA
66 (1978); Broken H Ranch Co., 34
IBLA 182 (1978).

We are not persuaded that suf-
ficient reason exists to change the
result. The EAR adequately con-
siders the maintenance and oper-
ating units of the proposal and
the alternatives. The environ-
mental consequences including the
impact upon the air, land, water,
plants, animals, and human values
were thoroughly considered by
BLM and are reflected in the De-
cision/Record Rationale. BLM
made a special effort to take into
account the viewpoints and con-
cerns of both the immediate resi-
dents and the Muncipality of
Anchorage.

Therefore, pursuant to the
authority delegated to the Board
of Land Appeals by the Secretary
of the Interior, 43 CFR 4.1, the
decision appealed from is
affirmed.

FREDERiCK FISHMAN

Administrative Judge

WE CONCUR:

JAMES L. BuRsi
Administrative Judge

DouGLAs E. HENRIQUES

Administrative Judge

U. S. GOVERMENT PRINTING OFFICE: 1980 0 - 312-980
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THE EXTENT TO WHICH THE NA-
TIONAL HISTORIC RESERVA-
TION ACT REQUIRES CULTURAL
RESOURCES TO BE IDENTIFIED
AND CONSIDERED IN THE
GRANT OF A FEDERAL RIGHT-
OF-WAY*

M-36917
December 6, 979

1. National Historic Preservation Act:
Generally-Rights-of-Way: Conditions
and Limitations.

See. 106 of the National Historic Pres-
ervation Act requires an agency grant-
ing a right-of-way over Federal lands for
a pipeline or other linear project to (1)
identify potentially affected cultural
resources; (2) consult regarding such ef-
fect with the Advisory Council on His-
toric Preservation; and (3) to consider
these cultural resources in making or
denying the grant. A rule of reason ap-
plies as to the scope of the lands to be
inventoried, and the degree of effort
required.

2. National Historic Preservation Act:
Applicability-Rights-of-Way: Gener-
ally-Rights-of-Way: Conditions and
Limitations.

The grant of a right-of-way over Federal
land for a pipeline or other linear proj-
ect is a Federal undertaking which re-
quires the authorizing agency to comply
with sec. 106 of the National Historic
Preservation Act, as implemented by SO
CFR Part 800.

3. National Historic Preservation Act:
Applicability-Rights-of-Way: Condi-
tions and Limitations.

Sec. 106 of the National Historic Pres-
ervation Act requires an agency grant-

*Not in chronological order.

ing a right-of-way over Federal lands
for a pipeline or other linear project to
identify and consider cultural resources
on non-Federal lands affected by con-
struction activities on Federal lands.
36 CFR 800.4(a).

4. National Historic Preservation Act:
Applicability-Rights-of-Way: Con-
ditions and Limitations.

Sec. 106 of the National Historic Preser-
vation Act requires an agency granting a
right-of-way over Federal lands for a
pipeline or other linear project to identify
and consider cultural resources on non-
Federal lands which may foreseeably be
affected by the grant of- the right-of-way.
A rule of reason applies in determining
the extent of non-Federal lands on which
cultural resources are to be identified,'
and the degree of effort required. 36 CFR
800.4(a)

5. National Historic Preservation Act:

Applicability-Rights-of-Way: Con-
ditions and Limitations.

In the grant of a right-of-way over Fed-
eral lands for a pipeline or other linear
project, the scope of lands to which the
requirements of sec.. 106 of the National
Historic Preservation Act apply may be
analogous to the scope of lands to be con-
sidered pursuant to sec. 102 of the Na-
tional Environmental Policy Act.

Western Slope Gas Co., 40 IBLA 280,

reconsideration denied, 43 IBLA 259

(1979), overruled in pertinent part.

To: SECRETARY

FROM: DEPUTY SOLICITOR

SUBJECT: THE EXTENT TO WHICH

THE NATIONAL HISTORIC PRESER-

VATION ACT REQUIRES CULTURAL
RESOURCES TO BE IDENTIFIED AND

87 I.D. No. 2
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CONSIDERED IN THE GRANT OF A

FEDERAL RIGHT-OF-WAY

1. Introduction and SumnonarJ

A recurring issue involved in the
grant of a pipeline or other linear
right-of-way over federal lands is
whether or not the procedures to
protect cultural resources in sec. 106
of the National Historic Preserva-
tion Act (NHPA), 16 U.S.C. § 470f
(1976), apply to non-federal as well
as federal lands involved in the
project. We have been requested to
provide guidance on this question in
light of the Interior Board of Land
Appeals' recent decision on this
subject, Western Slope Gas Co., 40
IBLA 280, reconsideration denied,
43 IBLA 259 (1979).

Sec. 106 demands essentially
three things of a federal agency
considering the grant of a right-of-
way: (1) to identify properties
listed on the National Register or
eligible for listing, and which are
potentially affected by the under-
taking; (2) to consult with the Ad-
visory Council on Historic Preser-
vation on the undertaking's
potential effects on the identified
properties; and (3) to consider
these cultural resources in planning
and implementing the undertaking.
- Analysis of this question requires
the interpretation of the Advisory
Council on Historic Preservation's
regulations implementing sec. 106,
36 CFR 800 (published at 44 FR
6068 (Jan. 30, 1979)), which are
binding on all federal departments.
16 U.S.C. §470s (1976). See also
President's Memorandum on En-
vironmental Quality and Water

RTMENT OF THE INTERIOR [87 LD.

Resources Management (July 12,
1978). The broad definition these
regulations give to the federal
"undertaking" and the "area of the
undertaking's potential environ-
mental impact" indicates that lands
are subject to sec. 106 procedures if
they either fall within the area of
the undertaking or. may be directly
or indirectly affected by the under-
taking. Such areas include non-
federal lands which it is reasonably
foreseeable will be affected by the
federal undertaking. Decisions of
United States courts of appeal
which have considered sec. 106 and
the similar National Environmental
Policy Act (NEPA), 42 U.S.C.
§4332 (1976),. are consistent with
the regulations' broad definitions of
"undertaking" and "area of the
undertaking's potential environ-
mental impact."

As explained more fully below, it
is therefore my opinion that the
agencyV granting a right-of-way
across federal lands must also
follow these procedures for non-
federal lands involved. This con-
clusion, which I am asking you
to approve as a matter of De-
partmental policy, means that the
decision in Western Slope incor-
rectly limited the scope of see.
106 to federal lands..-Henceforth,
upon your approval, the rule to
be applied in this Department
should be that the federal grant
for a pipeline or other linear
right-of-way requires the Depart-
ment to comply with sec. 106 on
both the federal and non-federal
lands involved in the project, as
set forth in this opinion.
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Two things should be noted
immediately about this conclu-
sion. First, these requirements are
subject to a rule of reason as to the
scope of the lands to be inven-
toried, and the degree' of effort
required. These judgments are
made by the project manager in
consultation with the State His-
toric Preservation Officer. Second,
the NHPA is essentially a proce-
dural, action-forcing statute de-
signed to ensure that cultural
resources are identified and con-
sidered in the decision-making
process. It does not provide for a
vetot or absolute bar to federal
undertakings which may adversely
affect such resources.

Parts II and III of the opin-
ion set forth my analysis. in
reaching the above conclusions.
Part IV outlines the criteria
which determine the extent of the
area to be studied, and the vari-
ous methods for identifying cul-
tural resources, ranging from
literature and records searches to
field surveys.

II. Scope of Cultural Res urces
Obligations Pursant to Sec.
106 of the NHPA

The regulations of the Advisory
Council on Historic Preservation,
which 16 U.S.C. § 470s (1976) makes
binding on all federal agencies,
require:

[E]ach Federal agency to identify r
cause to be Identified any National Reg-
ister or eligible property that is located

within the area of the undertaking's po-
tential environmental impact and that
may be affected by the undertaking

36 CFR 800.4(a) (italics added).
This statement defines the area
within which' the identification and
other requirements of 'sec. 106 must
be met. See id. 800.4(a), (b).

It: is clear that the federal grant
of a right-of-way permit for a pipe-
line or other linear project crossing
federal lands fits the definition of
an "undertaking": '

"Undertaking" means any Federal, fed-
erally assisted or federally licensed ac-
tion, activity or program or the approval,
sanction, assistance or support of any
non-federal action, activity, or program.

36 CFR 800.2(c). Accord, Western
Slope Gas Co., 40 IBLA 280, 287

(1979) . :: 
The question then becomes the ex-

tent of the area subject to sec. 106
procedures for the undertaking.
This area is "the area of the under-
taking's potential environmental
impact," defined as follows:

"Area of the. undertaking's potential en-
vironmental impact" means that geo-
graphic area within which direct and
indirect effects generated by the under-
taking could reasonably be expected to
occur.

36 CFR 800.2(o) (italics added).
Therefore, the ."area of the under-
taking's potential environmental
impact," as defined, determines the
extent of lands which must be stud-

ied pursuant to sec. 106 for a pro-
posed federal action. See BLM
Manual 8100.07.
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The concept of "direct and in-
direct effects" is also defined in the
Advisory Council regulations, as
follows:

An effect may be direct or indirect. Di-
rect effects are caused by the undertak-
ing and occur at the same time and place.
Indirect effects include those caused by
the undertaking that are later in time or
further removed in distance, but are still
reasonably foreseeable.

36 CFR 800.3(a). These effects
therefore include all reasonably
foreseeable effects caused by the
federal undertaking. Non-federal
lands are therefore included under
this regulation in two circum-
stances. First, non-federal lands are
to be inventoried when construction
activities on federal land affect sur-
rounding non-federal land. Accord;
Western Slope, supra, 40 IBLA at
287 & n. 2. Second, both kinds of ef-
fects logically also include actions
which are the reasonably foresee-
able consequence of a federal ac-
tion, such as the construction of
non-federal portions of a pipeline
or other linear right-of-way. Ac-
cord, BLM Manual 8100.07(A)
("The Bureau assures that its ac-
tions or authorizations take into
consideration their effect on cultural
resources located on non-federal
land").

The regulations thus limit the ef-
fects to be studied to those which
"could reasonably be expected to
occur" as a result of the federal
action, id. 800.2(o), and thus ex-
plicitly adopt a rule of reasonable-
ness, which requires that all reason-
ably foreseeable effects be studied

for' potential impact on cultural
resources.

The courts have uniformly
adopted this interpretation of sec.
106. In cases involving the con-
struction of highways, courts halve
required agencies to consider the
project as a whole, even when cer-
tain portions were non-federal. In
Hall County Historical S. V.
Georgia Dept. of Transportation,
447 F. Supp. 741 (N. D. Ga. 1978),
the court held that a state could
not avoid compliance with the
NHPA by itself funding a portion
of a federal-aid .highway unless the
state turned the whole highway
into a purely non-federal project:

Because to allow defendant [Georgia
Dept. * of Transportation] to complete
construction of that portion of the proj-
ect known as "the Green Street exten-
sion" without the use of federal funds
would, in effect, result in a defeat of Con-
gressional intent and of the policies be-
hind the National Historic Preservation
Act, the court concludes that unless and
until defendant GDOT withdraws all re-
quests for disbursement of further fed-
eral funds for the project construction
and immediately and forthwith reim-
burses the federal government for all
funds previously disbursed for the proj-
ect construction, defendant GDOT, its
employees, agents, and all others acting in
concert with it, are hereby enjoined from
construction of that portion of the proj-
ect known as "the Green Street exten-
sion," pending the Federal Highway Ad-
ministration's compliance with the Na-
tional Historic Preservation Act.

Id. at 752. Similarly, the court in
Tlhompson v. Fugate, 347 F. Supp.
120 (E.D. Va. 1972) held that the
NHPA applied to an 8.3 mile seg-
ment of a 75 mile highway project
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when the remainder of the project
was federally subsidized, even
though no federal action had yet
been taken on the smaller segment.
But see Western Slope, spra, 43
IBLA at 262.

The highway cases conceivably
might be distinguished on the
ground that there is slightly more
federal involvement in the non-
federal portions of major high-
ways than exists with pipeline
rights-of-ways. For example, in-
formal federal participation in
highway planning sometime oc-
curs prior to a state's decision to
reject federal funds due to a
planning controversy. See, e.g.,
Thompson, supra. The reasoning
of the cases is not so limited,
however, and instead stands for
the broader proposition that all
parts of an interconnected project
must be considered together.
Therefore, they provide a persua-
sive analogy to the linear right-
of-way situation. See p. 33, ifra.

In a non-highway situation, the,
Fourth Circuit in Ely v. Velde,
497 F.; 2d 252 (4th Cir. 1974)
held that a state could not avoid
INHPA requirements, by the ex-
pedient of requesting diversion of
Federal funds previously allo-
cated for a prison center to other
federal-aid projects. The court
reached this result even though
the center was independent of the
other projects. This is an even
stronger case than the cases con-

cerning connected highways, be-
cause it shows what kind of in-
direct federal involvement is
sufficient to trigger sec. 106
compliance.

There are, nevertheless, some
reasonable. limits to the group of
activities which can be considered
to be direct or indirect effects of
a federal undertaking, and so
subject to cultural resource iden-
tification. For example, in Wein-
traub v. Rural Electrification Ad-
min., 457 F. Supp. 78 (M.D. Pa.
1978), plaintiffs argued the follow-
ing chain of causality required
a federal agency to comply
with sec. 106: a private utility
had previously received federal
low-interest rate loans for gen-
eral power purposes, which were
so profitable to the utility that it
had surplus earnings, which it
chose to spend in independently
constructing a new headquarters
building, which needed parking,
and which required demolition of
an historic building for a park-
ing lot. . 90-91. The court re-
jected plaintiffs' contention that
the latter demolition was there-
fore a federal undertaking, not-
ing the causal connection between
the federal action and the non-
federal action was more attenu-
ated than it was in Ely v. Velde,
supra. The Weintraub facts are
very different from that of a
pipeline or other linear right-of-
way which must foreseeably



32 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [87 I.D.

stretch across both federal and
non-federal land, and the deci-
sion is a good example of when
effects are so unforeseeable and
remotely connected with an
agency's action that they need
not be included in a cultural re-
sources survey.

The Board's decision in Western
Slope determined that the federal
grant of a pipeline right-of-way re-.
quired sec. 106 compliance only on
federal lands. Thus, non-federal
lands over which connected por-
tions of the pipeline stretched
would not require an inventory,
though the Board noted the Bureau
of Land Management could order
such an inventory in its discretion.
40 IBLA at 290. The Board's hold-
ing that cultural resource identifica-
tion is not required plainly conflicts
with the broad definition of the
''area of the undertaking's potential
environmental impact" in the Ad-
visory Council regulations, 36 CFR
800.2(o), as well as the decisions in
Hall. County Historical Society,
supra, and Thompson, supra. The
federal grant of the right-of-way
and the foreseeable construction of
other parts of the pipeline on non-
federal lands have a close cause and
effect relationship in the Western
Slope type of situation. Construc-
tion on non-federal lands would not
proceed without the federal grant,
and the casual connection between
the two can hardly be termed re-
mote and speculative, as it was in
Weintraub. Therefore, the construe-
tion on non-federal lands of a linear
right-of-way project is within the
area of the federal undertaking's

potential environmental impact,
and subject to sec. 106.

III. The NEPA Analogy

The preamble to the Advisory
Council's regulations implementing
sec. 106 states that the Council in-
tended to adopt in 36 CFR 800.2 (o)
and 800.3 a definition of direct and
indirect effect which "is consistent
with the definition adopted by the
Council on Environmental Qual-
ity."' 44 FR 6069 (1979). CEQ's
definition is found in its NEPA
regulations at 40 CFR 1508.8 (pub-
lished at 43 FR 55978 (1978)), and
is identical to the quotation on page
3Q supra.

NEPA itself provides evidence
of Congress' intent in passing sec.
106, and the correct interpretation
of the Advisory Council's imple-
menting regulations. For example,
Environmental Impact Statements
(EIS's) under NEPA are to con-
sider the "environmental impact of
the proposed action," 42 U.S.C.
4332(2) (C) (i) (1976), a standard
which is closely similar to that in
sec. 106 that agencies "take into ac-
count the effect of the undertaking
on [National Register properties or
eligible properties]." Furthermore,
NHPA studies are by regulation
designed to be integrated as part of
the NEPA process, 36 CFR 800.9,
further demonstrating the relation-
ship between the two programs.

CEQ's NEPA 'regulations are
even more detailed than the NHPA
regulations in describing how non-
federal actions are related to fed-
eral actions. The section on "effects"
requires consideration of all effects
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in any way "caused" by a federal
action, whether directly or indi-
rectly. 40 CFR 1508.8. The section
on the scope of an EIS requires
agencies to consider the following
actions:

(a) Actions (other than unconnected
single actions) which may be:

(1) Connected actions, which means
that they are closely related and there-
fore should be discussed in the same
impact statement. Actions are connected
if they:

(i) Automatically trigger other actions
which may require environmental impact
statements.
* (ii) Cannot or 1ilt not proceed unless
other actions are taken previously or
simultaneously.

(iii) Are interdependent parts of a
-larger action and depend on the larger
*action for their justification.

(2) Cumulative actions, which when
viewed with other proposed actions have
cumulatively significant impacts and
should therefore be discussed in the same
impact statement.

40 CFR 1508.25 (a) (italics added).
Accord, Sierra Club v. Hodel, 544
F.2d 1036 (9th Cir. 1976) (EIS had
to include effect of a wholly non-
federal aluminum reduction plant
when construction of the plant de-
pended on federal construction of
a pipeline to serve it and a federal
contract to provide power); Na-
tional Fojest Preservation Croup V.
Butz, 485 F.2d 408 (9th Cir. 1973);
Sierra Club v.: Morton, 400 F. Supp.
610, 644-45 (N.ID. Cal. 1975).

The similarity between the pro-
visions of NEPA and sec. 106 make
the above quoted provisions of the
CEQ regulations an accurate sum-

mary of what federal agencies must
consider pursuant to sec. 106. In
this connection, the Second Circuit
in Tatch v. Harris, 603 F.2d 310
(2d Cir. 19T9), held that "the man-
date of NHPA * * * is quite
broad" and that the courts "are no
more willing to give a 'crabbed in-
terpretation' to sec. 106 of the Act
than the courts have been in respect
to NEPA." Id. at 326.

IV. Scope of Section 106 Procedures
for Rights-of-Ways

A. Extent of Area Studied

Useful guides for determining
the geographical scope of the neces-
sary study of rights-of-way impacts
are found in cases dealing with the
scope of EIS's for federal high-
ways. The three principal criteria
are:

(a) the logical termini of the
project;

(-b) the independent utility of a
portion or segment; and

(c) whether the' length selected
assures adequate consideration of
alternatives.
Daly v. Volpe, 514 F.2d. 1106,
1109-10 (9th Cir. 1975). These
criteria implement a rule of rea-
sonableness, which may allow
that less than the whole length
be studied in certain circum-
stances. Such circumstances may
be spelled out in counterpart reg-
ulations the Bureaus may develop
pursuant to 36 CFR 800.11.

The project manager is to im-
plement the rule of reason, m
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choosing the area to be studied,
under the criteria of 36 CFR 800,
and in consultation with the
State Historic Preservation Offic-
er. See 36 CFR 800.4(b). The
Advisory Council's advice may
also be sought in determining the
area subject to sec. 106 compli-
ance.
B. Type of Identification Study

Sec. 106 and the Advisory
Council's regulation do not re-
quire an on-site inspection for
cultural resources for every por-
tion of the area affected by the
federal undertaking. The identifi-
cation requirement first calls for
a record or literature search to
determine if known resources are
located within the project's area
of environmental impact. 36 CFR
800.4(a) (1). Based on the out-
come of this search and the rec-
ommendations of the State
Historic Preservation Officer, it
is up to the agency to determine
to what extent, if any, an on-
site survey, is required. Id. (a)
(2). In effect, a rule of reason

applies.
V. Conclusion

For the reasons explained
above, I have concluded that the
Board's decision in Western
Slope Gas Co., 40 IBLA 280,
reconsideration denied, 43 IBLA
259 (1979) is inconsistent with
the law, and should not govern
this Department's actions in the
future. Upon your approval, this
opinion will have prospective ef-
fect only, and will not affect the
permit issued to the Western

Slope Gas Co., at issue in the
Western Slope case.

FREDERICK N. FERGUSON

DEPUTY SOLICITOR

APPROVED:

LEO M. KRUIITZ
ACTING SECRETARY

UNITED STATES
v.

CLARE WILLIAMSON &
LAPINE PUMICE CO.

45 IBLA 264
Decided February 4,1980

Appeal from decision of Administra-
tive Law Judge Robert W. Mesek de-
claring four placer mining claims
invalid for lack of discovery (Contest
Nos. Oregon 011735 and Oregon 6115).

Affirmed in part; reversed in part.

1. Mining Claims: Contests-Mining
Claims: Lands Subject to-Mining
Claims: Location-Mining Claims:
Withdrawn Land
A Forest Service special use permit is-
sued to a state agency does not constitute
a withdrawal of the land involved from
appropriation under the: mining law, and
a contest will not lie against a subse-
quently located mining claim on a charge
that a portion of the claim is void to the
extent that it includes land embraced
by the permit.

2. Mining Claims: Discovery: Gen-
erally-Mining Claims: Discovery:
Marketability
A discovery of valuable minerals under

Federal mining laws exists only where
the minerals found are of such a char-
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acter that a person of ordinary pru-
dence would be justified in further ex-
penditure of his labor and means with a
reasonable prospect of success in devel-
oping a valuable mine. Discovery re-
quires a showing that the mineral can be
presently extracted, removed, and mar-
keted at a profit.

3. Mining Claims: Determination of
Validity-Mining Claims: Discovery:
Generally-Mining Claims: With-
drawn Land

When land is withdrawn from location
under the mining laws subsequent to the
to the location of a mining claim, the
claim must be supported by discovery at
the date of withdrawal to be valid.

4. Mining Claims: Determination of
Validity-Mining Claims: Discovery:
Generally

If a mining claimant locates a group of
claims, he must establish discovery for
each claim that he seeks to -validate.

5. Administrative Procedure: Burden
of Proof-Evidence: Preponderance-
Evidence: Prima Facie Case-Mining
Claims: Contests-Mining Claims: De-
termination of Validity

Where the Government contests mining
claims on a charge of lack of discovery
of a valuable mineral deposit prior to the
date when such minerals were no longer
subject to location, the claimant, as pro-
ponent of the rule,, has the ultimate bur-
den of proof as to validity of the claim.
The Government, however, must initially
present sufficient evidence to establish a
prima facie case. The burden then shifts
to the claimant to show by a preponder-
ance of credible evidence that a discovery
has been made on each claim.

6. Evidence: Generally-Evidence:
Burden of Proof-Mining Claims: Con-

tests-Mining Claims: Hearings-
Rules of Practice: Evidence-Rules of
Practice: Government Contests

In determining the validity of a mining
claim in a Government contest, the en-
tire evidentiary record must be consid-
ered. If the Government fails to make a
sufficient prima facie case against a min-
ing claim, the claimant may move to
have the contest dismissed and rest his
case. However, when the claimant goes
forward with his evidence, the Adminis-
trative Law Judge must consider the
evidence presented and weigh it in ac-
cordance with its probative value. In
choosing to rebut the case, the claimant
bears the burden of doing so by a pre-
ponderance of the evidence and bears the
risk of nonpersuasion if he fails.

7. Mining Claims: Discovery: Market-
ability

Although a favorable showing of actual
sales may demonstrate marketability,
lack of sales is not necessarily conclusive
on the issue of marketability. Lack of
sales may be overcome, after all the
evidence is heard, by a preponderance of
the evidence showing that a prudent per-
son could have extracted and marketed
the mineral profitably.

8. Mining Claims: Determination of
Validity-Mining Claims: Discovery:
Generally-Mining Claims: Mineral
Lands

Land is mineral in character when known
conditions engender the belief that the
land contains mineral of such quantity
and quality as to render its extraction
profitable and justify expenditures to
that end. The charge that the lands
embraced by a mining claim are not
mineral in character can raise two dis-
crete issues. First, it can challenge the
validity of the entire claim. Alterna-
tively, it can be applied to placer claims
which are supported by a discovery, with

34]
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the effect that the claimant must show
that each 10 acres of the claim are
mineral in character.

9. Mining Claims: Determination of
Validity-Mining Claims: Excess
Reserves

The charge of invalidity due to the
presence of excess reserves admits that
the mineral, qua mineral, exists within
additional claims, but raises the conten-
tion that because of the quantity of
mineral present in unchallenged claims
owned by the mineral claimant, the
mineral in the challenged claims would
have no market and thus is essentially
valueless.

10. Mining Claims: Contests-Rules of
Practice: Government Contests-Rules
of Practice: Hearings

In a mining contest, a matter not charged
in the complaint cannot be used as a
ground to invalidate a claim, unless it
has been raised at the hearing and the
contestee has not objected.

11. Mining Claims: Determination of

Validity-Mining Claims: Discovery:

Marketability-Mining Claims: With-

drawn Land

A valid mining claim for lands previously
withdrawn from location must be sup-
ported by discovery as of the date of
withdrawal and a showing that market-
ability has continued since discovery and
the minerals can presently be profitably

extracted.

APPEARANCES: Edward L. Fitz-
gibbon, Esq., and James W. Morrell,
Esq., Fitzgibbon and Morrell, Portland,

Oregon, for appellants; Arno Reifen-

berg, Esq., Regional Attorney, U.S.
Department of Agriculture, Portland,
Oregon, for appellee.

OPINION BY
ADMINISTRATIVE JUDGE

B URSI

INTERIOR BOARD OF
LAND APPEALS

Clare Williamson and the La-
Pine Pumice Co. appeal' from the
Mar. 30, 1977, decision of Admin-
istrative Law Judge Robert W.
Mesch which declared four placer
mining claims in Deschutes, Coun-
ty, Oregon, invalid for failure to
establish timely discovery. The
decision followed a hearing in
1976 on two cases, Oregon 011735
and Oregon 6115, which had been
consolidated for review."

The four mining claims were
originally located for lump pum-
ice by Lloyd Williamson in as-
sociation with several other per-
sons. The co-locators subsequently
conveyed their respective interests
in the claims to Williamson, and
Clare Williamson inherited her
husband's interest upon his death
in 1958. She is presently the sole
owner of the four claims. LaPine
Pumice Co. has a leasehold in-
terest in the claims.

Judge Mesch described the his-
tory of these claims at length in his
opinion and we include portions of

'The mining claims are identified in the
record and this opinion as Claim Nos. 1-4.
Claim No. 2 is at issue in Oregon 011735 and
Claim Nos. 1, 3, and 4 are at issue in Oregon
6115. The claims are located within the
Deschutes National Forest about 40 miles
south of Bend, Oregon, on lands withdrawn
from mining location by the Act of Dec. 21,
1945, 59 Stat. 622. Claim Nos. 1, 2, and are
contiguous and Claim No. 4 is a short distance
to the south. Each claim covers approximately
160 acres.
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that description here as background
for the case.

Oregon 011735 has been pending before
the Department since at least June 26,
1963, when a complaint was filed at the
request of the Forest Service, challeng-
ing the validity of the major portion of
Claim No. 2. The Forest Service did not
question the validity of the claim as to
approximately 17 acres in what has been
designated as the east half of Lot 6. The
Government's evidence at the 1964 hear-
ing was directed toward showing that
the uncontested portion of the claim con-
tains lump pumice in sufficient quantity
to satisfy the demand for the mineral
from the claim for a reasonable period
in the future and the remaining portions
of the claim are not valuable for the
pumice which they contain because there
is no market for it. The mining claim-
ant's evidence was directed toward dem-
onstrating the marketability of the
pumice found on the claim and toward
refuting the Government's showing of
abundant reserves on the uncontested
portion of Lot 6. The only issue for de-
termination was whether the contested
portions of the claim were invalid under
a theory of excess reserves which made
the land nonmineral in character.

By a decision dated January 6, 1965,
the Hearing Examiner dismissed the
complaint upon finding that: (1.) the evi-
dence, as well as admissions of the
Forest Service, established a discovery
of a valuable mineral deposit within the
uncontested portion of the claim; (2)
lump pumice was found on each subdivi-
sion of the claim sufficient to qualify the
land as mineral in character; and (3)
the Government's argument was not con-
vincing that there is no present or pro-
spective market for the pumice within
the contested portions of the claim be-
cause of the quantity of pumice within
the uncontested portion of the claim.

The Forest Service appealed to the Di-
rector, Bureau of Land Management.
Among other things, the Forest Service
suggested that its original determination
that the east half of Lot 6 met the re-
quirements of the mining laws may have
been questionable. In a decision of March

31, 1966, the Office of Appeals and Hear-
ings found the evidence unconvincing
that there was a discovery of valuable
minerals on the claim prior to the time
the land was withdrawn from mining lo-
cation by the Act of December 21, 1945.
The lack of evidence on the issue of dis-
covery, it surmised, was possibly due to
the failure of the Forest Service to
charge lack of discovery on the east half
of Lot 6. The Office of Appeals and Hear-
ings concluded that the complaint was
erroneously drawn, inasmuch as a cor-
rect finding with respect to discovery
was indispensable to a proper determina-
tion of the validity of the claim. It re-
manded the case for a hearing on the
issue of whether a discovery of valuable
minerals was made on the claim prior to
the 1945 withdrawal.

The mining claimant appealed to
the Secretary of the Interior. She
complained, among other things, that
the Forest Service had recognized
there was a valid discovery on the
east half of Lot 6 and the only issue
before the Director was whether the
Hearing Examiner's decision concern-
ing the mineral character of (or ex-
cess reserves in) the contested
portions of the claim was supported
by: substantial evidence. In a decision
dated October 23, 1968 (75 I.D. 338),
the Assistant Solicitor ruled that the
Department was not precluded from
inquiring into any question vital to
the determination of the validity of a
mining claim and the case presented
the occasion for the exercise of the
Department's plenary authority.

This decision raised a new issue.
The Assistant Solicitor commented:

341
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"Contestant's efforts at the hearing
were directed to showing that at that
time the uncontested portion of lot 6
contained such a large tonnage of
marketable lump pumice as to make
the lump pumice on the contested por-
tions of the claim valueless. Appellant,
on the other hand, attempted to dep-
recate the amount of pumice on the
uncontested portion of lot 6 so as to
establish the marketability of the
pumice on the contested portions of
the claim. Neither party attempted to
establish the existence or nonexist-
ence of lump pumice in each 10-acre
subdivision of the claim as of Decem-
ber 21, 1945, in such quantity as would
render its extraction profitable and
justify expenditures to that end." (p.
345)

The Assistant Solicitor summarized
the testimony of a Forest Service min-
ing engineer relating to the excess
reserve contention. He noted that the
mining engineer's estimates of tonnage
were based upon conditions observed
at the time of his examinations of the
claim between 1961 and 1964 and that
practically all of the conditions relied
upon were nonexistent in 1945. He
concluded that the evidence left
wholly unanswered the question as to
whether an estimate of the quantity
of useable pumice on the claim could
have been made upon the basis of evi-
dence discernible in 1945. He noted
that the testimony of the Forest Serv-
ice mining engineer suggested such an
estimate could not have been made.

The Assistant Solicitor found that the
mining claimant -did nothing to supply
the want of evidence of a basis for any
inference in 1945 of the quantity of use-
able pumice on the claim. He stated that
the testimony of expert witnesses for the
mining claimant on the question of the
quantity of pumice present on the claim
was to the effect that an estimate of the
tonnage of commercial lump pumice could
not be made even upon the basis of data
available [sic] at the time of the hearing.

* * * X -

The Assistant Solicitor went on and
stated that if the case was decided upon
the basis of the claimant's evidence, it
would have to be concluded that she
failed to demonstrate that the contested
land was known to be mineral in char-
acter on December 21, 1945, and that
there is no validity to her claim to the
land. He concluded, however, that while
the claimant introduced no evidence
bearing upon what he deemed to be the
critical issue of the case, neither the case
presented by the Forest Service nor the
charges of the complaint were calculated
to elicit such evidence. le noted that the
complaint charged simply that the con-
tested land "is nonmineral in character"
without any reference to a point in time
as of which the mineral or nonmineral
character of the land was to be
determined.

The Assistant Solicitor recognized that
the Forest Service could properly elect to
challenge the validity of the claim as of
the time of the hearing rather than the
time of the withdrawal. He was unwill-
ing to assume, however, that the Forest
Service had made such an election. He
stated that there was reason to doubt
whether the actions of the Forest Service
reflected accurately the facts which the
Forest Service proposed to establish and
-'included that the record was not a
satisfactory basis for determining the
validity of the claim. le returned the
case to the Bureau of Land Management
to notify the Forest Service that it had
60 days to recommend the amendment of
the complaint or the filing of a new
complaint.

On July 23, 1969, an amended com-
plaint was issued charging that a dis-
covery of a valuable mineral deposit had
not been made within the claim by
December 21, 1945, and the land within
the claim (with the exception of the east
half of Lot 6) "is nonmineral in
character."

The, mining claimant sought a dismis-
sal of the complaint contending that it
was not filed within the required 60-day
period. By a decision dated May 25, 1970,
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the Bureau's Office of Appeals and Hear-
ings rejected the claimant's contentions
and remanded the case for hearing on
the amended complaint. This decision
was appealed to the Board of Land Ap-
peals. On May 27, 1975, the parties filed
a stipulation with the Board requesting
an order (1) permitting Clare William-
son to withdraw her appeal from the Bu-
reau's decision issued five years previ-
ously, (2) reinstating the order of the
May 25, 1970 decision remanding the case
for further hearing, and (3) consolidat-
ing the case with Oregon 6115. By an
order of January 22, 1976, the Board
granted the requests. in the stipulation.

Oregon 6115 was initiated on April 13,
1970, with the filing of a complaint charg-
ing that Claims 1, 3 and 4 were invalid
because they had not been perfected by
a. discovery of a valuable mineral deposit
prior to December 21, 1945, and the land
within the claims "is nonmineral in char-
acter." This case was held in abeyance
pending the outcome of the appeal from
the May 25, 1970 decision of the Bureau.

(Dec. 26).
At the 1976 hearing, the Forest

Service presented one witness, Mil-
voy Suchy, a Forest Service mining
engineer, who had also testified at
the 1964 hearing. He repeated some
of his earlier testimony in con-
densed form as to Claim No. 2,2 and
extended his estimates and conclu-
sions concerning the overabundant
amount of lump pumice to include
Claim No. 1 and the north half of

2The parties agreed that relevant portions
of the 1964 hearing transcript would be in-
corporated into the record of the case. They
also agreed that material presented with re-
spect to Claim No. 2 at the earlier hearing
which was pertinent to the other claims could
be considered in connection with all four
claims. Citations to the 1964 transcript. in
this opinion will read 1 Tr. -, and to the
19TO transcript, 2 Tr. -.

Claim No. 3. le further testified
that he had not been able to find
sufficient exposures of lump pumice
to make any estimate or reach any
conclusion concerning the existence
of lump pumice on the south half of
Claim No. 3 and all of Claim No. 4.
As at the 1964 hearing, Suchy's tes-
timony was based upon his experi-
ence as a mining engineer, his per-
sonal observation of the conditions
on the four claims, and information
obtained at the time of his exami-
nation of the claims on nine or ten
occasions from,1961 to 1973.

The appellants presented three
witnesses who also had testified in
1964: Clare Williamson, the mining
claimant; Donald T. Fahey, a gen-
eral building contractor who had
worked for the Williamsons; and
James Miller, a market analyst and,
by 1976, one of the owners of La-
;Pine Pumice Co. Through these
three witnesses, appellants recon-
structed the history of activities on
the four claims and presented the
findings and plans of Lloyd Wil-
liamson with respect to the claims.
In addition, appellants elicited dis-
cussion of the nature and quality of
the pumice on the Williamson
claims and the use and general mar-
ketability of that pumice.

For the purpose of this appeal,
it is necessary to examine the
specific charges made by the For-
est Service. In the amended com-
plaint for Oregon 011735, the
Forest Service charged that:

34]
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A. A discovery of a valuable mineral
deposit had not been made within the
unnamed placer claim by December 21,
1945.

B. The portion of the claim made
up, of lots 3, 4, 5, 7, and the west
half of lot 6 is nonmineral in charac-
ter.

C. As to the following portion of
the east half of lot 6:

"Commencing at the quarter corner
between Section 36, Township 21
South, Range 12 East, and Section 31,
township 21 South, Range 13 East,
W.M., thence North 34°15' East a dis-
tance of 3744 feet to stake No. 1, the
point of beginning; thence South 64°
East a distance. of 125 feet to Stake
No. 2; thence North 260 East a dis-
tance of 125 feet to stake No. 3;
thence North .640 West a distance of
125 feet to stake No. 4; thence South
260 West a distance of 125 feet to
stake No. 1, the point of beginning."
At the time the mining claim was lo-
cated, the above-described portion of
the east half of Lot 6 was not open
for the location of a mining claim
since it had been appropriated to an-
other use by the issuance of a special-
used permit to the Oregon State Game
Commission dated December 6, 1932,
which permit is still in effect.

In Oregon 6115, the complaint
charged that:

A. Minerals had not been found
within the limits of the claims in suf-
ficient quantities to constitute a vald
discovery prior to December 21, 1945.

B. No discovery of a valuable min-
eral had been made within the limits
of the claims by December 21, 1945,
because it had not been shown by that
time that the materials could be mar-
keted at a profit or that there existed
a market for these materials.

C. The land within the claims is
nonmineral in character.

The complaints raise two prin-
cipal issues : whether there was a

discovery on each claim by Dec. 21,
1945, and whether certain portions
of Claim No. 2 and Claim Nos. 1, 3,
and 4 are nonmineral in character.
We shall address these issues in the
order suggested by the complaints
since a claim of mineral character
may be supported by geological in-
ferences arising out of discovery.
United States v. Bunkowski 5
IBLA 102, 79 I.D. 43 (1972) appeal
pending Bunkowski v. Applegate,
Civ. No. i-76-182-BRT, (D. Nev.
filed Sept. 22, 1976).

[1] Before examining these issues,
however, we wish to address a ques-
tion which neither side has pursued
in this appeal. Charge C of the com-
plaint filed in Oregon 011735
alleged that a portion of the east
half of Lot 6 was not open to loca-
tion at the time Claim No; 2 was
initiated, because of a prior grant
of a special use permit by the Forest
Service to the Oregon State Game
Commission. This charge is invalid,
and should have been dismissed.

Effectively, this charge is pre-
inised upon a belief that the Forest
Service could, through issuance of
a special use permit, withdraw the
land. There is no support for such
a proposition.

The Secretary of Agriculture, as
a general matter, is neither ex-
pressly nor impliedly authorized to
withdraw unimproved national
forest lands from mineral location.
See generally United States v.
Foresyth, 15 IBLA 43, 49-54
(1974); United States v. Bergdal,
74 I.D. 245, 249-52 (1967); United
States v. Croeker, 60 I.D. 285
(1949). Indeed, Exec. Order No.
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10355 expressly delegated both the
inherent authority of the President
to withdraw land, and the authority
conferred upon him by the Pickett
Act, 36 Stat. :847, 43 U.S.C. § 141
(1970), to the Secretary of the h-
terior. Included with this was the
authority to withdraw land under
the administrative jurisdiction of
any executive department, with the
concurrence of the head of that
agency. See Sec. 1(c), Exec. Order
No. 10355, 17 FR 4831 (May 26,
1952). Without the formal action of
the Secretary of the Interior, how-
ever, no agency could withdraw, the
land which it administered. Thus,
mere issuance of a special use
permit could not operate to with-
draw the land from mining or
mineral location. A. TV. Sckhunk. 16
IBLA 191, 81 I.D. 401 (1974). See
also United States v. McClarty, 17
IBLA 20, 81 I.D. 472 (1974).3

3 The opinion of Judge Fishman correctly
notes that where Congress has expressly so
provided, the Department of Agriculture can
withdrawn land from mineral entry. Schaun v.
United States, 207 F.2d 325 (9th Cir. 1953)
see also Raweson v. United States, 225 F.2d
855 (9th Clr. 1955). It seems axiomatic that
Congress can vest the authority to dispose or
limit public access to Federal land in any
manner which it deems fit. The discussion in
the text however, is directed to the question
whether absent specific statutory authority,
the Department of Agriculture is authorized to
withdraw from mineral location. The answer
is clearly In the negative.

The fact that the Forest Service Manual
purports. to confirm such authority upon the
Forest Service is of no consequence. Adminis-
trative manuals adopted by agencies of the
Federal Government do not have the force and
effect of law. See Morton v. Fuir, 415 U.S. 199;
235 (1974). Moreover, it is mere bootstrapping
to contend that an agency may delegate to
itself powers which it would not have in the
absence of the delegation.

At the hearing the parties stipu-
1 ated to the correctness of this
charge (2 Tr. 4). But on review of
an appeal this Board has full pow-
ers of de novo review. Emxon Co.,
U.S.A., 15 IBLA 345 (1974). More-
over, as this Board has recognized,
parties may not stipulate to an er-
roneous theory of law. United
States v. Ideal Cement Co., 5 IBLA
235, 79 I.D. 117 (1972), aff'd sub
norm. Ideal Basic Industries v. Mor-
ton, 542 F.2d 1364 (9th Cir. 1976).
Accordingly, we hereby dismiss
Charge C of the complaint and va-
cate the stipulation erroneously en-
tered into by the parties.4

[2, 3, 4] It is well established that
a mining claimant must discover a
valuable mineral deposit before he
may receive title to a mining claim
located on public land. A discovery
of valuable minerals under Federal
mining laws exists only where the
minerals found are of such a char-
acter that a person of ordinary pru-
dence would be justified in further
expenditure of his labor and means
with a reasonable prospect of suc-
cess in developing a valuable mine.
United States v. Coleman, 390 U.S.
599 (1968); Chrisiman v. Miller, 197
U.S. 313 (1905) ; Castle v. Womble,
19 L.D. 455, 457 (1894). This "pru-
dent man test" has been refined to
require a showing of marketability;

'The discussion in the text is directed solely
to the question whether the issuance of the
special use permit had the effect of withdraw-
ing the land from mineral location. We do not
here decide to what extent, if any, a patent
issued for the land would be subject to the
permitted use.
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that is, a showing that the mineral
in question can be presently ex-
tracted, removed, and marketed at
a profit. United States v. Coleman,
supra. In circumstances, such as the
present case, where the land is
closed to location under the mining
laws subsequent to the location of
the mining claim, the claim must
be supported by discovery at the
time of the withdrawal. Cameron v.
United States, 252 U.S. 450 (1920);
Clear Gravel Enterprises v. Keil,
505 F.2d 180 (9th Cir. 1974) ;-
United States v. Henry, 10 IBLA
195 (1973); United States v. Gun-
sight Mining Co., 5 IBLA 62
(1972); United States v. Isbell
Construction Co., 4 IBLA 205, 78
I.D. 385 (1971). Furthermore, if a
mining claimant locates a group of
claims, he must establish discovery
for each claim that he seeks to vali-
date. United States v. Melluzzo
(Supp. on Judicial Remand), 32
IBLA 46 (1977); United States v.
Bnlkowski, supra at 120-21, 79 I.D.
at 51-52.

[5] When the Government con-
tests the validity of a mining
claim, the ultimate burden of
proof as. to the validity of the
claim is upon the mining claim-
ant. The Government, however,
bears the initial burden of going
forward with sufficient evidence
to establish a prima facie case
that no valuable mineral discov-
ery has been made. Foster v. Sea-
ton, 271 F.2d 836 (D.C. Cir.
1959); United States v. Bech-
thold, 25 IBLA 77 (1976);
United States v. Taylor, 19

IBLA 9, 82 I.D. 68 (1975). The
Board has stated that prima facie
means that the case is adequate
to support the Government's con-
test of the claim and that no fur-
ther proof is needed to nullify
the claim. The Government does
not have to negate the evidence
presented by the mining claim-
ant. United States v. Bnkowski,
supra at 119, 79 I.D. at 51. If
the Government shows that one
essential criterion of the test was
not met, it has established a
prima facie case. United States v.
Taylor, spra at 28, 82 I.D. at 75.

Once the Government has es-
tablished a prima facie case that
the claim is not supported by
discovery, -the burden of going
forward then shifts to the con-
testee to overcome the Govern-
ment's showing.- Humboldt Plac-
er mining (Jo. v. Secretary of the
Interior, 549 F.2d 622 (9th Cir.),
cert. denied, 434 U.S. 836 (1977);
United States v. Springer, 491
F.2d 239 (9th Cir.), cert. denied,
419 U.S. 834 (1974); Foster v.
Seaton, supra; United States v.
Harris, 38 IBLA 137 (1978);
United States v. Bechthold,
supra.

[6] In determining the validity
of a mining claim in a Govern-
ment contest, the entire evidenti-
ary record must be considered. If
the: Government fails to make' a
sufficient prima facie case against
a mining claim, the claimant may
move to have the contest dis-
missed and rest his case. How-
ever, when that claimant goes
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forward with his evidence, the 1150 (10th Cir. 1975): "If mining
Administrative Law Judge must claimants have held claims for
consider the evidence presented several years and have attempted
and weigh it in accordance with little or no development or opera-
its probative value. In choosing tions a presumption is raised that
to rebut the case, the claimant the claimants have failed to dis-
still bears the burden of doing so cover valuable mineral deposits or
by a preponderance of the evi- that the market value of discovered
dence and bears the risk of non- minerals was not sufficient to justify
persuasion if he fails. Foster v. the costs of extraction." 508 F.2d at
Seaton, spra; United States v. 1156, n.5. He asserted that "a prima
Bec/ut/told, supra; United States facie case was made by the evidence
v. Taylor, supra. showing the production and sale of

In spite of the Assistant Solici- only 25 or 30 tons of pumice be-
tor's clear directive in his 1968 tween 1940 and 1945."
opinion to address the mineral We find this to be a weak prima
character of Claim No. 2 as of facie case. This evidence appeared
Dec. 21, 1945, and the Forest initially as Contestant's Exhibit
Service's complaints charging No. 2 at the 1964 hearing and no
lack of discovery on all claims as opinion was sought by the Govern-
of that date, the Forest Service ment from witness Suchy as to the
did not present at the 1976 hear- effect of those facts on the issue of
ing any new evidence of condi- discovery. While Judge Mesch
tions on the claims as of Dec. 21, could' properly apply the law to
1945, which constitutes a prima these facts, we note that on the face

facie case against each claim, of the documentary evidence, the

Rather, Milvoy Suchy testified as notation "1942-1945 (Did not
to the conditions of' the claims operate, Mr. Williamson in war
when he surveyed them. He was job)" explains the temporary lapse
not asked to give an opinion as in sales and rebuts the presumption
to whether the mineral values on stated in the Zweifel rule.
the claims were such. as would Judge Meseli stated that the test
prompt a prudent man to believe to. be applied in this case, as de-
in:1945 that the minerals could be fined by the Assistant Solicitor in
extracted and marketed at a profit. his 1968 decision, is "whether, on
See United States v. Knee/t; the critical date * * known con-
39 IBLA 8 (1979) ; United States ditions were such as reasonably to
v. Bee/t/told, s&uprs; United engender the belief that the land
States v. Blguist, 7 IBLA 351. contained- mineral of such quality
(1972). .. . and quantity as to render its ex-

Judge Mesch cited the ruling in traction profitable and justify ex-
United States v. Zweifel, 508 F.2d penditures to that end." He noted

315-706 0 - 0 - 2
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that neither party at the 1976 hear- duction reflected in the tabulations
ing attempted to supply evidence was extracted at a profit but indi-
as to whether an estimate of the cated that the record did not show
quantity of useable pumice on the the amount of profit and it was im-
claims could have been made upon possible to ascertain the amount
the basis of evidence discernible in from the evidence. Accepting the
1945. He found that the positions sales figures as total net profit, he
taken by the Forest Service at the then averaged the values during
1976 hearing X three periods of time and derived

constitute a recognition Or admission average yearly sales figures of $175
that there is no question of quantity or per year from 1940-1945, $1,866.66
quality and that the only matter for de- per year from 1946-1948, and
cision is whether, as of the-critical date, $1,368.45 per year from 1949-1961.
the lump pumice found on the claims
could have been extracted and marketed On the basis of these computations
at a sufficient profit to justify a person of he held that it would be "hard to be-
ordinary prudence in spending his time lieve that a person of ordinary pru-
and money mining the pumice. In other dence would have been willing as of
words, could sufficient pumice have been -

marketed at a sufficient profit to justify Dec. 21, 1945, to invest his time and
its exploitation. Under the positions money to develop the pumice on
taken by the Forest Service, quantity Claim No. 2 (from which 95 per-
becomes an issue only if a finding is made cent of the production came) or to
that there was a timely discovery. develop any of the other three

(Dec. 8-9). : 0 0 claims" (Dec. .9-10).
Judge Mesch began his analysis Judge Mesch concluded his anal-

of the evidence as to marketability ysis of the marketability of the
by examining the production and

- . lJump pumice in these claims as
sales tabulations for the claims dur-

* . ~~~~~~~~follows:ing the period 1940-1963. The par-
ties stipulated to these figures at I recognize that evidence of sales or

both hearings. He noted that the the successful exploitation of a mining
both hearinos. He noted that the .

claim is not necessary to satisfy the pru-
Forest Service agreed that the pro- dent man test. However, with the ex-

- : ~~~ception of the evidence showingth
The positions of the Forest Service as sum-

marized by Judge Mfeech are: .production of 25 or 30 tons of pumice in

"(1) all of the claims are invalid because 1940-1941, the general admission by the
they had not been perfected by the discovery Forest Service-that it was produced at an
of a valuable mineral deposit as of Dee; 21,- unknown profit, the implied recognition
1945, and (2) if there was a discovery, it would

only validate the east half of tot 6 of Claim by the Forest Service that the pumice

No. 2 because (a) the remaining portions of was of a quality that would have met the

that claim, -all of Claim No. 1, and the north market demand, and the fact that there

half of Claim No. 3 would be invalid under was some market in the United States of

the theory of excess reserves as of Dec. 21,-wasoemrtinheUtdSaesf
1945, and (b) the south halt of claim No. 3 an undisclosed extent for pumice, there

and all of claim No. 4 would be Invalid because is nothing in the record showing the con-

the lands were nonmineral in character from ditions that existed as of December 21,

the standpoint of the quantity or nonexistence 1945, which would have engendered the

of lump pumice as of, Dee. 21, 1945;' sufcet n-ut-fpmc
(Dec. 6--7). He also notes that contestees belief that a sufficient amount of pumie

were in apparent agreement-with these issues. could have been sold at a sufficient profit
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to attract the efforts of a person of ordi-
nary prudence in extracting and market-
ing the pumice from the claims.

Without some evidence as of December
21, 1945, relating to (1) the costs of ex-
traeting the pumice from the claims, (2)
the costs of sorting, bagging, or other
processing of the pumice, (3) the costs of
transportation, (4) the costs of market-
ing, (5) the sale prices of pumice for
various uses, and (6) the amount of
pumice from the claims that might
reasonably be expected to enter the mar-
ket, no one could conclude that a prudent
person would have been justified in
spending his time and money extracting
the pumice from any of the contested
claims as of December 21, 1945.

(Dec. 11-12).
Judge Mesch is correct that there

is no evidence in the record provid-
ing actual production costs and
market prices for lump pumice as
of Dec. 21,.1945. Appellants assert
that Judge Mesch erred in nullify-
ing the claims on this basis. In the
context of this case, we agree.6

[7] As already stated, the test for
discovery is whether conditions are
such that a prudent person would be
willing to invest time and money in
developing a mining claim. Where a
withdrawal of the land from min-

We also wish to note that the Board does
not necessarily concur with Judge Mesch's
view that a profit of either $1,866 per year or
$1,368 per year would not justify a person of
ordinary prudence in the expenditure of funds.
First, it must beremembered that the claims
were subject to mining, due to their topo-
graphic situation, forPonly a small part of the
year. (See, e.g., 1 Tr. 213, 259-60, 262). More-
over, a profit of $1,866 in 1946-48 would
represent a considerably greater amount of
money than it would today. In light of our
disposition of this appeal, however, it is un-
necessary to determine if such profit, in and
of itself, was sufficient to establish the validity
of Claim No. 2.

eral location is involved, a claimant
must show that such conditions were
extant at the time of the with-
drawal. In this case, the market-
ability test requires evidence that
the claimed mineral was marketable
as of 1945. Location based on specu-
lation that there may be a market in
the future for the mineral does not
establish discovery. Barrows v.
Hickel, 447 F.2d 80, 83 (9th Cir.
1971).

While reference to sales and re-
ceipts for a period of years is cer-
tainly relevant to the determination
of the existence of a discovery, it
cannot be solely determinative of a
claim's validity, particularly where,
as here, the question. concerns the
size of a profit and not whether any
profitable mining could occur at all.

It is well established that,
although a favorable showing of
actual sales may demonstrate mar-
ketability, lack of such sales is not
conclusive on the issue of mar-
ketability. Lack of sales may .be

overcome, after all the evidence is
adduced, by a preponderance of the
evidence showing that a- prudent in-
dividual had a reasonable expecta-
tion of his or her ability to extract
and market the mineral profitably.
See Vereue v. United' States, 457
F.2d 1202 (9th Cir. 1972) ; Barro'ws
v. Hickel, supra at 82; United
States v. Gibbs, 13 IBLA 382, 391
(1973); United' States v. Haren-
berg, 9 IBLA 77 (1973).

Inasmuch as evidence indicating
a total lack of sales and production



DEICISIONS OF THE DEPARTMENT OF THE INTERIOR [87 I.D.

may be overcome by relevant evi-
dence, a fortiori, the existence of
sales which may be deemed to be
insufficient cannot be deemed to con-
clusively establish the invalidity of
a claim.

There may be a number of rea-
sons- why any individual claimant
might decide to limit production
from a claim. Herein, appellants
testified that production had pur-
posefully been held to minimum
levels in order to avoid heavy in-
vestment in an unpatented mining
claim (2 Tr. 70-71). This is, of
course, a common problem with
mining claims, since both individ-
uals and lending institutions are
often reluctant to invest great funds
in a mining venture in the absence
of a patented mining claim. More-
over, the testimony elicited at the
hearings gives independent support
to appellants' allegations.

The Forest Service stipulated to
the profitable sale of lump pumice
extracted from Claim No. 2 in 1941.
Therefore, it was unnecessary for
appellants to produce evidence of
profitability by actual cost and
market price statistics for that sale.
It is clear from the record that after
this initial marketing of material
from the claim, production was
temporarily stopped from 1942-
1945 because of World War II.7

7 At both hearings, evidence was produced
concerning Lloyd Williamson's activities dur-
ing World War II. In their statement of rea-
sons appealing Judge Mesch's decision, appel-
lants argue additional facts related to the
impact of World War II on their mining
activities. The Board has not considered this
latter nformation as part of the record of this
case. It is well established that the Board will

(Continued)

The court in harlestone Stone
Products Co., Inc. v. Andrus, 553
F.2d 1209 (9th Cir. 1977), rev'd in
part on other grounds 436 U.S. 604
(1978), described a similar situa-
tion as follows:

The seemingly sporadic operations by
Southern and Brawner were a mirror of
the building and construction industry in
the Las Vegas area during and shortly
after World War II. Continuous opera-
tion of a placer mining claim is not a per
se requisite to proving the validity of
that claim. Cessation of operation of any
economic enterprise may be caused by
innumerable factors totally beyond the
bona fide intentions of the operator. Rea-
son dictates that periodic cessation of
operation of a placer mining laifi, short
of an intentional abandonment of the
claim, need not defeat ultimate proof of
validity.

Since a total absence of operation does
not preclude a finding of validity (Ver-
rue, supra), it follows that sporadic op-
eration does not preclude a finding for
validity.

553 F.2d at 1214-15.
In the present case, there was no

abandonment. In fact, Lloyd Wil-
liamson and his associates relocated
Claim Nos. 1 and 2 during the pe-
riod of no production to eliminate
original locators who were not doing
any work on the claims (2 Tr. 67).
Previously, they had defended
Claim No. 2 against other locators
(2 Tr. 74-77; Contestees' Exhibit I,

consider evidence tendered for the first time on
appeal only for the limited purpose of deter-
mining whether a further hearing is needed.
Furthermore, the Board will receive such evi-
dence for that limited purpose only when there
is a clear nd convincing reason why the evi-
dence was not submitted at the original hear-
ing. United States v. Maley, 29 IBLA 201
(1977); United States v. Maclver, 20 IBLA
352 (1975); United States v. McKenzie, 20
IBLA 38 (1975) .

46
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1976 hearing). We know from Clare
Williamson's testimony as well as
Forest Service evidence that Lloyd
Williamson worked in a "war job"
from 1942-1945 and as a direct re-
sult the claims could not be mined
(2 Tr. 164; Contestant's Exhibit No.
2, 1964 hearing). It is also clear
from the record that Lloyd Wil-
liamson had well-thought-out devel-
opment plans for the claims which
were interrupted by World War II
(2 Tr. 65-66, 157-59).

Clare Williamson was questioned
about their lump pumice business
during the 1942-1945 period of
nonproduction.

nquiries as well (2 Tr. 155-57).-We
conclude that these activities evi-
dence the reasonable response of a
prudent person who has a market-
able claim but is faced with circum-
stances beyond his control.

There is additional evidence that
suggests that the Williamson lump
pumice could have been successful-
ly mined. At the 1964 hearing, ap-
pellants introduced a letter dated
Aug. 14, 1963, and addressed to
Glare Williamson from the presi-
dent of Charles L'Hommedieu and
Sons Co. in Chicago, Illinois, one
of her customers (Exhibit 0). The

Q Now, during the years 1944 and in letter reacs:
1945, as well, we were embroiled in the Lump Pumice Stone was being used
Second World War. I would assume that to clean and dress polishing and
there was very little mining operation grinding wheels and buffs when I en-
going on up in that area during that pe- tered this business in 1925. In fact,
riod, is that correct? our records show it was in common

A [Glare Williamson] Oh, yes, of use for this purpose when Chas. F.
course. L'Hommedieu & Sons Co. started busi-

Q So, would it be fair to say that you ness in 1898.
were more or less examining or investi- In recent years it is also being used
gating your possible markets during that to clean grease and residue from ab-
year? rasive belts and it is our opinion that

A Well, that's true, yes; yes, that's the demand for this material will con-
true; 0 tinue for many years to come.

(2 Tr. 157)..Since the Williamsons At one time Italian Lump Pumice
could ot actually cmne amarket Stone was also used, but this materialcould not actually mine and market wshre n eve:ta hwas harder and heavier than the

the lump pumice on their claims, domestic grade and did not do the
they clearly did the next best thing, cleaning job nearly as well as the
maintain contact with and further Lump Pumice Stone you have been
develop their market. Williamson supplying us for many years.

*p t r ak.We have; had numerous: requests
testified that she and her husband from the United States Government
made numerous inquiries to prospec- for lump pumice stone cut in blocks
tive customers of lump pumice. 4" x 4" x 8" long, which is used for
They received positive responses cleaning kitchen grills. Should, you
and requests for samples which .he ever be in a position to furnish it inand requstsforampeswi they this shape, we are: certain you would
provided. They received unsolicited substantially increase your market.
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The letter establishes that a gen-
eral market for lump pumice ex-
isted as early as 1898. Contest-
ant's Exhibit 16 (1964 hearing),
an article on pumice from the
Bureau of Mines Minerals Facts
and Problems states that "[p]rob-
ably the earliest record of domes-
tic pumice production for abra-
sive purposes was in 1883."

At least two major reports had
been prepared prior to 1945 describ-
ing the geological character of the
Newberry Crater area of eastern
Oregon which includes the Wil-
liamson claims. The earliest pub-
lished report in 1935 was prepared
by Howell Williams, and entitled
"Newberry Volcano of Central Ore-
gon." The second, entitled "Non-
metallic Mineral Resources of East-
ern Oregon," was written by Bar-
nard N. Moore and published in
1937. Both reports were introduced
by Appellants at the 1976 hearing
(Exhibit G) and the Williams re-
port was placed in evidence by the
Forest Service at the 1964 hearing
(Exhibit 1). The significance of the
reports is pinpointed by the testi-
mony of Mr. Miller:

Q I understand. Do you have tabbed
the edges of the divider-"Williams,
1935; Moore, 1937; Higgins, 1967; Hig-
gins, 1969; Photos and Maps; History of
Claims; and Claim Contest 40 and 41".
To what does "Williams, 1935" refer?

A [Mr. Miller] "Williams" refers to
the Newberry Volcano of Central Ore-
gon, and he's considered one of the basic
underlying reports on that area.

Q The Moore report is referred to up
here. Williams first-now we referred to
the "Moore, 1937". Is this a publication
by Mr. Moore covering this particular

area and the pumice development in that
area?

A This area was included as a major
portion of this-of the pumice section of
this report, yes.

Q Do these reports touch upon the eco-
nomic feasibility of mining pumice as
well as the geological existence of the
deposits?

A This is the reason for the inclusion
of this report. It's the one that went into
this-delved into this more than any of
the rest of them. The others really just
touched upon it. They were more or less
in the geology. This report goes into the
economics of it.

Q * * " [Were the reports] included
in your prepared exhibit to show the on-
clusions of these writers as to the forma-
tion of these pumice deposits, as well as
their commercial value and the extent of
their existence?

A I put them in primarily to show that
the claims were staked in conformity
with existing known pumice occurrences.
Point 1-they show also that there was
every reason to believe there were dif-
ferent types of pumices u there, and it
wouldn't be all one mass deposit of sim-
ilar type pumice; and it was a commer-
cial type.

Q You have included here Howell
Williams' map, which is a reprint, I take
it?

A I blew this up because I think when
you read the normal Howell Williams
report, it escapes the average reader that
these pumice cones-the one that we have
on Claim 4 in the central pumice cone,
and the one that was not staked-the one
that's in the north-and no longer stake-
able-are completely rhyolite pumice
cones in their entirety and what you
would expect to find in one portion of
you would expect to find in the others,
and the better section of that is this cross-
section which is shown here, and I've
colored, again with their code, which
shows the central pumice cone as being
the main one, and it shows that the ob-
sidian flow that came out one side of it-
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it shows where it is and if you look at
the staking pattern on this thing, you'll
see that these gentlemen must have
staked these claims in line with Moore's
report and made no attempt to stake
areas that didn't involve pumice. They
left out the obsidian flow and anything in
relation thereto.

(2 Tr. 136-39).
These reports establish that prior

to 1945 the existence of significant
pumice deposits in the area of the
Williamson claims was known. The
testimony of Miller with respect to
the staking of the Williamson
claims and that of both Williamson
and Fahey with respect to Lloyd
Williamson's familiarity with the
reports (2 Tr. , 155) indicates
that anyone desiring to mine and
market lump pumice did have access
to information describing the min-
ing and marketing of lump pumice
in Oregon prior to 1945. The Moore
report which particularly focuses
on the quality, use, and market for
lump pumice found in eastern Ore-
gon includes a section entitled "Eco-
nomic Aspects of the Pumice," con-
taining the following statement:
"Lump pumice of possible comener-
cial interest covers an area of about
3,500 square miles east of the sum-
mit of the Cascade Range. There
are three different types, which are
represented by the older and young-
er sheets of Crater Lake and the
pumice of. Newberry Crater" (p.
171, italics added). Moore con-
cludes his report with a section on
"Development" in which he de-
scribes some successful efforts at
marketing lump pumice, including

one "at considerable profit." He
further notes that "[t]he pumice
deposits of eastern Oregon are
practically undeveloped, probably
because of very recent availability
of suitable railroad transportation"
(pp. 174-75). The inference drawn
is that the pumice was suitable for
development.

We conclude that the Moore re-
port would have certainly
prompted an interested person to
explore the Newberry Crater
Region and, having located an ap-
propriate claim, investigated the
market, and profitably sold from
the claim, to reasonably believe that
he could profitably develop a lump
pumice business. The testimony of
Suchy and Miller as well as the
Williams and Moore reports show
that the lump pumice in the claims
is good quality pumice and that the
claims contain more than one type
of lump pumice, making them
adaptable to a variety of com-
mercial uses. The profitable market-
ing of material from Claim No. 2 in
1941 represents a bona fide begin-
ning to developing a workable mine
and inquiry in the following years
disclosed further evidence of a con-
tinuing market.

Nonmineral in Character

At the beginning of the 1976
hearing, Judge Mesch and Mr.
Reifenberg, counsel for the Forest
Service, agreed, without comment
from Mr. Morrell, counsel for ap-
pellants, that there are really two
issues encompassed by the Forest
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Service charge that portions of
Claim No. 2 and all of Claim Nos.
1, 3, and 4 are nonmineral in char-
acter (2 Tr. 5-6). They assert that
the lands embraced by the S 1/2 of
Claim No. 3 and all of Claim No. 4
are nonmineral in the sense that
they are not mineral in character
because of an insufficient quantity
of lump pumice to justify cGn-
sideration as a valuable mineral
deposit and also that, assuming the
validity of some of the claims, cer-
tain lands are nonmineral because
of excess reserves which make the
lump pumice unmarketable.

[8] Mineral in character and ex-
cess reserves can be seen as differing
facets of a single concept. Land is
mineral in character when known
conditions engender the belief that
the land contains mineral of such
quantity and quality as to render
its extraction profitable and justify
expenditures to that end. United
States v. Meyers, 17 IBLA 313
(1974); United States v. McCatl, 7
IBLA 21, 79 I.D. 457 (1972). The
charge that the lands embraced by
a mining claim are not mineral in
character can raise two discrete is-
sues. First, it can challenge the
validity of the entire claim. As
such, it is the normal adjunct to a
charge of no discovery. Alterna-
tively, it can be applied to placer
claims which are supported by a
discovery, with the effect that the
claimant must show that each 10
acres of the claim are mineral in
character. Id. Thus, to the extent
that a placer claim embraces 10-acre
subdivisions which do not have the

located mineral present, those por-
tions which are nonmineral will be
declared null and void.

[9] Questions relating to excess
reserves, though they are interre-
lated to a determination of the min-
eral character of land, arise in a
different context. The charge of in-
validity due to the presence of ex-
cess reserves admits that the min-
*eral, qua mineral, exists within ad-
ditional claims, but raises the con-
tention that because of the quantity
of mineral in other claims owned
by a mining claimant, the mineral
in certain claims would have no
market and thus is essentially
valueless.

The value of all minerals, with
the possible exception of intrinsi-
cally valuable minerals such as gold
and silver, is directly related to the
market for the minerals. Thus, if
we assume that the market for a
mineral is 1,000 tons a year, an in-
dividual with a supply of 10,000
tons would be capable of fulfilling
market requirements for the next
10 years. In the first year, the value
of an initial 1,000 tons is the market
value. The value of the subsequent
tonnage, however, is discounted ow-
ing to the inability to market it im-
mediately. This is not to say that
the remaining 9,000 tons is value-
less. Rather, each ton's relative
present value declines depending
upon how long it is necessary to
wait until it can be marketed. If,
however, we assume that the mining
entity has a total supply of 1,000,-
000 tons of mineral, but that the
market will still only absorb 1,000
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tons a year, it. will be seen that a
vast amount of the tonnage effec-
tively has no present value. If we
assume a static market demand, it
will take 1,000 years to market the
entire mineral supply. The present
value of earnings a millenium in
the future can safely be viewed as
zero.

This is the problem with which
the concept of excess reserves deals.
If an individual has an admittedly
valid mining claim which itself
contains reserves sufficient to meet
the reasonable market demand,
giving due consideration to fore-
seeable expansion and contraction
thereof, for a period'in excess of 50
years, additional deposits of the
same mineral, located by the same
individual, effectively have little or
no present value, Since present
value is the benchmark of the mar-
ketability test, such additional
claims are not valid. -United States
v. Baker, 23 IBLA 319 (1976);
United States v. Bunlkowsei, supra;
United States v. Anderson, 74 I.D.
292 (1967).
: Review of the 1976 hearing trans-

cript suggests that the Forest Serv-
ice did concede that the mineral
existed on Claims Nos. 1, 2, and 3.
With respect to, Claim No. 2 it is
clear that it did not wish to chal-
lenge existence of the mineral but
rather was claiming that there were
excess reserves within the claim's
boundary. Prior to presenting the
contestees' witness, Mr. Morrell
moved to strike the charge as to

nonmineral character of portions of
Claim No. 2:

MR. MORRELL; All right Now,
likewise, with regard to 011735, Para-.
graph V, Subdivision (b), the Con-
testees do move the Court to strike
from the complaint, that charge that
a portion of the claim made up of
Lots 3, 4, 5, 7 and the west half of
Lot 6 is non-mineral in character, be
stricken. Now, that is referring-those
lots are lot numbers referring only
to Claim No. 2 and we feel that there
has been no evidence at all introduced
here to support that charge.

JUDGE MESCH: Mr. Reifenberg?
MR. REIFENBERG: If it is still

understood that our reserve question
remains in the case, then I would
have no objection to the move.

JUDGE MESCH: Let me say this,
Mr. Morrell: I have to write a writ-
ten decision in the case, after I have
studied all of the evidence. I had in-
tended simply to pretty much ignore
the issues-the charges as stated in
the two complaints, and simply point
out in my decision what the issues
were to be decided in this case. One
of them would be the-whether the
south half of Claim N6. 3 and all of
Claim No. 4 is non-mineral in char-
acter from the standpoint of the ab-
sence of any showing of quantity
within the lands. Now, that is stated
very: roughly, but I would pose that
as an issue. So with that, if you want
to proceed further with the charges in
the. complaint, it's all right. I just
wanted to mention what my thinking
was.

MR. MORRELL: Well, we felt that
the charge in the complaint that it is
non-mineral in character not only was
not proved, but that the contrary was
proved by the. witness, Suchy, that
Lots 3, 4, 5, 7, and the west half of
Lot 6 were all mineral in character,
generally; and I don't know what
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that means, but I-everybody seems
to have a different idea of what that
means, but it is something that my-
I believe they had the burden of prov-
ing that and I don't think they, have
made the grade, and for that reason,
I do not want to overlook making my
record.

JUDGE MESCO: Very well. Dis-
regarding the question of excess re-
serves, I would agree with you.

MR. MORRELL: All right.
JUDGE MESCH: At least today. I

don't know what there is in the previ-
ous hearing, but at least today, there
has been no evidence presented that
the lands described in Charge V (b)
are non-mineral in character. But at
the beginning of the proceeding, Mr.
Reifenberg, in effect, indicated he
wasn't making that allegation, other
than from the standpoint of excess
reserves.

(2 Tr. 41-43).
[10] A charge that lands are

nonmineral in character does not
necessarily give rise to a claim that
there are excess reserves, since it is
normally premised. on a total lack
of mineralization, as indeed, the
Government contends exists on the

S 1/2 of Claim 3 and all of Claim 4.
In a mining contest a matter not

charged in the complaint cannot be
used as a ground to invalidate a
claim, unless it has been raised at
the hearing and the contestee *has
not objected. United States v. Me-
Elwaine, 26 IBLA 20' (1976);
United States v. Northwest Mine &
Milling, Inc., 11 IBLA 271 (1973);
Unitkd States v. Pierce, 3 IBLA 29
(1971). The excess reserve issue in
this case was raised in the Forest
Service statement of issues sub-
mitted to Judge Mesch prior to the
hearing. Appellants received a copy

of the statement and therefore they
had notice of the issue. Since they
made no objection at the hearing,
we conclude that they have not been
prejudiced by the failure to specifi-
cally charge in the complaint that
there were excess reserves within
the claims. United States v. North-
west Mine & Milling, Inc., supra.

While it is clear from the record
that there was lump pumice on
Claim No. 2 sufficient to warrant a
prudent man to expect that he could
profitably extract the mineral, the
record is not clear as to what is the
full extent of the quantity of the
pumice on the claim. Suchy esti-
mated that there was a half million
tons on Claim No. 2 (compare 1 Tr.
42 with 2 Tr. 18). That estimate and
his methods of reaching it were dis-
puted by claimant's experts. (See,
e.g., 1 Tr. 149). No other estimates
for the entire claim were proffered,
however.

Judge Mesch noted that the evn-
dentiary record indicated that only
a total of 650 tons of pumice had
been marketed over a period of 24
years. Were we to base our estimates
of the reasonably foreseeable
market solely on the basis of past
production, it would be clear that
the amount of pumice solely on
Claim No. 2 would be greatly in ex-
cess of that which might reasonably
be deemed to have any present
value. There are other factors, how-
ever, which we feel are properly
considered in making this deter-
mination.
* First, we have noted that the tes-

timony of Suchy was criticized by
certain of appellants' witnesses. As
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an example, in the 1964 hearing
Suchy had testified that 50 to 60
thousand tons of marketable pumice
existed on the east half of Lot 6,
consisting of 17 acres (1 Tr. 42).
The east half of Lot 6 had not been
contested by the Forest Service at
the time of the 1961 hearing. Leslie
C. Richards, who the Government
had stipulated was an expert wit-
ness (1 Tr. 16), estimated that the
total amount of merchantable
pumice in the east half of Lot 6 was
8,500 tons (1 Tr. 153-55). Thus, the
Government's estimate was over 500
percent greater than that of appel-
lants' expert.

Second, we have already made
reference to appellants' assertion
that they purposefully held down
production. In the 1976 hearing, ap-
pellants submitted a copy of a letter
from the Buying Department of the
Procter & Gamble Co., requesting a
copy - of their price indications
based on an estimated rate of 2,700
tons a year (2 Tr. 121, Exhibit E).
Given the wide variance in the esti-
mated quantities of the pumice, plus
the reasonable anticipation of an in-
creased market for the mineral
should the production facilities be
upgraded, we are unable to say that
excess reserves existed within the
physical boundaries of Claim No. 2.8;

When we examine, the other
claims, however, it seems apparent

0 In light of our disposition, we do not now
pass on the question of whether the existence
of excess reserve within a single claim in
which a discovery! exists, can serve as a
predicate for a declaration of invalidity as to
those positions which are excess.

that any reasonably foreseeable
market increase would be more than
adequately supplied by the material
found on Claim No. 2. Suchy tes-
tified that there were 500,000 tons
of usable pumice on Claim No. 1,
and 250,000 tons on Claim No. 3 (2
Tr. 18). Suchy provided no estimate
as to Claim No. 4, probably owing
to the fact that he found no usable
pumice within the limits thereof (2
Tr. 13). It is unnecessary for us to
decide whether lump pumice does,
in point of fact, exist on Claim No.
4, inasmuch as we feel that it is
clear that any pumice deposits
which are located on other claims
would clearly be in excess of any
foreseeable market demand.

Assuming that only half of the
pumice estimated by Suchy actu-
ally existed, in Claim No. 2, and
assuming appellants were able, on
a yearly basis to produce 3,000
tons (which we note is more than
four times their total production
to date), the mineable reserves
should last for over 83 years.
Any additional reserves would
have so attenuated a value that
they could' scarcely be said to
possess any present value whatso-
ever. Thus, we have- no recourse
but to hold that Claims. Nos. 1,
3, and 4 are invalid since the
minerals embraced within their
limits have now, and had in 1945,
no present value.

[11] Since the primary pur-
pose of validating a claim; is so
that the minerals can be extract-
ed and marketed, appellants must
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also show that marketability has
continued since discovery and
that the minerals can presently
be profitably extracted. United
States v. Harenberg, supra. The
record provides considerable evi-
dence of development of the
claims since 1945 to support a
conclusion that Claim No. 2 is
presently valuable for lump pum-
ice. By stipulation of the par-
ties, lump pumice from the claim
has been continuously marketed
at a profit since 1946. It sells for
a variety of commercial uses. Al-
though appellants have limited
production up to this time be-
cause they have no patent. and
because of Forest Service requests
to restrict their activities, they
have investigated the market and
have additional customers whose
business may be available to them
(2 Tr. 120-22, 125). We find no
evidence in the record which:
would substantiate a finding of a
lack of present marketability.

Therefore, pursuant to the
authority delegated to the Board
of Land Appeals by the Secre-
tary of the Interior, 43 CFR 4.1,
the decision appealed from is af-
firmed as to Claims Nos. 1, 3,
and 4 and reversed as to Claim
No. 2 which is hereby held to be
valid in its entirety.

JAMEs L. BURSKI
Administraive Judge

I. oNcIR::

NEWTON FRISHBERG

Chief Administrative Judge

ADMINISTRATIVE JUDGE FISH-
MAN CONCURRING SPECIALLY:

I concur in the main opinion ex-
cept as indicated below.

This opinion recites in part that
"issuance of a [Forest Service] spe-
cial use permit could not operate to
withdraw the land from mining or
mineral location. A. W. Schunk, 16
IBLA 191, 81 I.D. 401 (1974)."

As stated in Schunk, the Forest
Service Manual, sec. 2811.25, recites
that lands used or occupied under a
special land use permit are ipso
facto closed to mineral entry.

Both of these positions, enunci-
ated as universal principles, are not
correct. I adhere to the rules enun-
ciated in Schun that a special use
permit, issued by the Forest Service
for a privately-owned electric
transmission line does not close the
land to mineral entry.

We also pointed out in Sehunk
that the Forest Service Manual re-
lies on United States v. Mobley, 45
F. Supp. 407 (N. D. Calif. 1942),
and Schaub v. United, States, 207
F.2d.325 (9th Cir. 1953), as sup-
porting its conclusion that the is-
suance of such a permit closes the
land to mineral entry. In Sc/unk,
we stated that Moblej's discussion
of the issue was obiter dicta, since
the court found that the mining
claim was null and void for lack of
a discovery of a valuable mineral.

SeA/unic discussed Shaub at 81
I.D. at 403 as follows:

In Schaub a material site had been des-
ignated for use i connection with Fed-
eral Aid. Highway construction under 23
u.S.C. § 18 (1946), now §317 (1970).
The material pit was also designated for

[87 I.D.
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special use under the Act of March 30,
1948, 62 Stat. 100 (formerly 48 U.S.C.
§ 341 (1954). Under that Act, the Secre-
tary of Agriculture may authorize use
of national forest lands in Alaska for
various purposes: * -

"* * * and after such permits have been
issued and so long as they continue- in
full force and effect the lands therein
described shall not be subject to location,
entry, or appropriation, under the public
land laws or mining laws, or to disposi-
tion under the mineral leasing
laws*** * "

The Court held that the federal use of
the lands for -material site purposes ef-
fectively closed the lands from further
appropriation. - -

In Schaub the mineral claimant sought
to acquire mineral materials which were
then being mined by or for the United
States for federal use.

The Forest Service issues special
use permits for virtually every
kind of occupancy.'

Thus it appears that a special
land use permit is effective to bar

136 CFR 251.1 provides in part as follows:
"(a) Special uses. (1) All uses of national

forest lands, improvements, and resources, in-
eluding the uses authorized by the act of
March 4, 1915 (38 Stat. 1101), as amended:
July 28, 1956 (Pub. L. 829, 84th Cong.; 70
Stat. 708; 16 U.S.C. 497),- the act of March
30, 1948 (62 Stat. 100, 48 U.S.C. 841), and
section 7 of the act of April 24, 1950 (64 Stat.
84; 16 U.S.C. 580d), and excepting those pro-
vided for in the regulations governing the
disposal of timber and the grazing of livestock
or otherwise specifically authorized by acts of
Congress, shall be designated 'special uses,'
and shall be authorized by 'special use
permits.' 

* e * e *

"(c) Other authorizations. The Chief of the
Forest Service is also authorized to issue per-
mits, execute leases, and grant easements as
follows:

"(1) Permits under the act of June 8, 1906
(34 Stat. 225; 16 U.S.C. 431,432), for the
examination of ruins, the excavation of
archaeological sites, and the gathering of
objects of antiquity in conformity with the
uniform rules and regulations prescribed by

(Continued)

mining locations where the appli-
cable statute authorizing the issu-
ance of the permit constitutes the
issuance thereof as an appropria-
tion of the land. This is not to say
that other circumstances attending
the issuance of a special land use
permit may not bar mining locat-
ions. For example, if -the Forest
Service issued a special land use
permit for the construction of a
hotel, which was built, weprobably
would be hard put to deny that the
situs of the hotel was closed to min-
ing. See United States v. AHcClaccty,
17; IBLA 20, -50-53, 81 I.D. 472,
485-7 (1974); Joh W. Pope, 7
IBLA 73 (1974).-

FREDERICK FISHMAN,

- Administrative Judge. -

the Secretaries of the Interior, Agriculture,
and War, December 28, 1906(43 CFR .1 to
3.17). - - - . :

"(2) Leases of land under the act of
February 28, 1899 (30 Stat. 908; 16 U.S.C.
495), in such form and containing such terms,
stipulations, conditions, and agreements as
may be required In the public interest.

"(3) Easements for rights-of-way for poles
and lines, including telephone and telegraph
lines, for communication purposes, and for
radio, television, and other forms of communi-
cation transmitting relay, and receiving struc-
tures and facilities, under the provisions of the
act of March 4, 1911 (36 Stat. 1255, 16 U.S.C.
523), as amended by the -act of May 27, 1952,
(Pub. L. 367, 82d Cong., 2d Sess., 66 Stat 95),
subject to such payments as maybe equitable
and to such stipulations as maybe required
for the protection and administration of the
national forests.

" (4) Permits, leases, and easements as
authorized by the act of September 3, 1954
(Pub. L. 771, 83d Cong.), to States, counties,
cities, towns, townships, municipal corpora-
tions, or other public agencies for periods not
in excess of 30 years, at prices representing
the fair market value, fixed by the Chief,
Forest Service, through appraisal, for the pur-
pose of constructing and maintaining on such
lands public buildings or other public works."
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APPEAL OF THE HOLLOWAY
COMPANIES

IECA-1182-3-78
Decided February 11, 1980

Contract No. 6-07-DC-7150, Specifica-
tions No. DC-7175, Bureau of Reclamia-.
tion.

Denied.

Contracts: Construction and Operation:
Changed Conditions (Differing Site:
Conditions) -Contracts: Disputes and
Remedies: Equitable Adjustments

Where, under the standard Differing Site
Conditions Clause of the contract, a con-
struction contractor claims entitlement to
increased costs caused by heavy rains or
other adverse weather conditions, and
the undisputed facts indicate no fault
on the part of the Government, the con-
tractor has failed to state or prove a
claim upon which relief may be granted.

APPEARANCES:; Mr. Dan Holloway,
President, The Holloway Companies,
Wixom, Michigan, for appellant; Mr.
William A. Perry, Department Counsel,
Denver, Colorado, for the Government.

OPINION BY
ADMINISTRATIVE

JUDGE DOANE

INTERIOR BOARD OF
CONTRACT APPEALS

Background

This case concerns a claim by. a
construction contractor (Holloway
or appellant) for alleged extra
costs incurred primarily because of
2 days of excessive rainfall in June
1977 based upon Clause 4 of the

General Provisions of its standard
construction contract with the Bu-
reau of Reclamation (Bureau).

The contract was dated Jan. 16,
1976, and required; Holloway to
construct and complete Palmetto
Bend Dam, on the Navidad River
near Edna, Jackson County, Texas,
in accordance with the associated
specifications. The estimated con-
tract price was $24,911,492.

By letter of June 16, 1977, Hol-
loway furnished notice to the Bu-
reau of delay due to excessive rain-
fall on June 15, 1977, and requested
an extension of the contract com-
pletion time equivalent to the num-

-ber of days it*took to restore the
construction site to the condition of
the site prior to June 15, 1977. In
addition, the contractor requested
additional compensation for labor,
equipment, and materials used to
restore the construction site.

In his Finding of Fact and De-
cision, dated Jan. 10, 1978, the con-
tracting officer found from official
records of the Government weather
station, located at Victoria, Texas,
which is approximately 25 miles
from the construction site, that:

1. For the 30-year period from
1941 through 1970, the normal pre-
cipitation for the month of June is
3.31 inches; 

2. The total precipitation for
June 1977 was 12.21 inches, which
is a departure from the normal of
8.90 inches or 269 percent above
normal; and

3. On June 15, 1977, the rainfall
was 9.3 inches.

From the project records, the con-
tracting officer determined:
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1. That during an 18-hour time
period from 5 p.m. on June 14,1977,
to 11 a.m. on June 15, 1977, approx-
imately 9 inches of rain fell at the
construction site;

2. That flooding of the construc-
tion ensued;

3. That the contractor Tbegan
cleaning up and repairing the dam-
age resulting from the flood on
June 16, 1977;

4. That the contractor was able to
restore the construction'*site to its
condition prior to the excessive rain-
fall by June 29, 1977; and*

5. That. during the 14-'calendar
day time( period from June 15
through June 28, 1977,: the con-
tractor. was not able to pursue
normal construction activities.

' Based on the foregoing findings;
the contracting officer awarded the
contractor an extension of 14 calen-
dar days to the time for completion
of the contract world This award
was made on the ground of excus-
able cause for delay under the provi-
sions of Clause 5 of the General
Provisions of the contract.1 How-

' Clause 5 is entitled, "TERMINATION
FOR DEFAULT-DAMAGES FOR DELAY-
TIME EXTENSIONS." Paragraph (d) thereof
provides as follows:

"(d) The Contractor's right to proceed shall
not be so terminated nor the Contractor
charged with resulting damage if:

"(1) The delay in the completion of the
work arises from unforeseeable causes beyond
the control and without the fault or negligence
of the Contractor, including but not restricted
to, acts of God, acts of the public enemy, acts
of the Government in either its sovereign or
contractual capacity, acts of another contrac-
tor in the performance of a contract with the
Government, fires, floods, epidemics, quaran-
tine restrictions, strikes, freight embargos, un-
usually severe weather, or delays of subcon-
tractors or suppliers arising from unforesee-

(Continued)

ever, because there was no provision
therefor in the contract, thel con-
tracting officer denied the contrac-
tor's request for additional compen-
sation for costs associated with the
cleanup and repair of the flood
damage. The contractor appealed to
this Board from the contracting offi-
cer's: denial of payment for the.
claimed costs.

In a letter to the Bureau, dated
Feb. 21, 1978, treated as its notice
of appeal, Holloway stated:

We accept the fourteen (14) days
allowed for an extension of time as
stated in -your decision. However, we
feel that we are entitled to some mone-
tary~compensation. We feel that through
no fault of this contractor or failure of
facilities provided to protect the work,
we suffered damage, not only to the site,
but to the permanent work also. We be-
lieve that this occurrence was of such a
nature, that it exceeds the intent ex-
pressed in the contract documents.

Although Holloway failed to file
a complaint within the time re-
quired by the procedural regula-
tions, the Board, by its order of
May 3, 1978, extended the time 30
days for Holloway to file its com-
plaint. The complaint was filed on

able causes beyond the control and without
the fault or negligence of both the Contractor
and such subcontractors or suppliers; and

"(2) The Contractor, within 10 days from
the beginning of any such delay (unless the
Contracting Officer grants a further period of
time before the date of final payment under
the contract), notifies the Contracting Offlcer
in writing of the causes of delay.

"The Contracting Officer shall ascertain the
facts and the extent of the delay and extend
the time for completing the work when, In his
judgment, the findings of fact justify such an
extension, and his findings of fact shall be
final and conclusive on the parties, subject
only to appeal as provided in Clause 6 of
these General Provisions."
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May 24, 1978. It consisted of gen-
eral allegations of adverse weather
conditions encountered during the
construction project, confirmation
of the contracting officer's finding
that 14 calendar days were required
to restore the site to a workable con-
dition, and a general description of
work performed to accomplish
necessary dewatering, reexcavation
and cleanup. The crux of the com-
plaint was contained in.the follow-
ing paragraph:

We believe that the hardships created
by the period of weather from November
15, 1976 to March 12, 1977 and the un-
expected downpour of June 14 and 15,
1977 constitute a changed site condition.
Both of these happenings were unknown
physical changes at the site. Both of these
events vastly altered our approach to the
construction of this Project. Clause 4 of
the General Provisions provides for such
differing site conditions.

The final paragraph of the com-
plaint contained a request for the
'sum of $53,841.53 as monetary
compensation for the cleanup and
restoration of the site to a workable
condition after the downpour of
June 14 and 15, 1977."

By its answer, the Government
admitted the allegations of the com-
plaint, except it denied that the
weather events described in the
complaint constituted a differing
site condition and denied that such
events entitled the appellant to ad-
ditional compensation. The Gov-
ernment requested that the Board
deny the subject appeal for failure
to state a claim for which relief
may be granted.

The appeal was submitted for de-
cision on the record without.a hear-

ing pursuant to an order of the
Board settling the record.

* Discssion

No issue of fact is presented by
this appeal and the only issue of
law involved is whether a construc-
tion contractor is entitled to a
monetary payment for alleged ad-
ditional costs incurred as a result
of adverse weather conditions un-
der Clause 4, Differing Site Condi-
tions, of the General Provisions of:
the standard construction contract,
Form 23-A.2

As pointed out in* the Govern-
ment's brief, the law is well settled:
that a contractor may not recover
increased costs which result from
adverse weather conditions, absent
a contract provision which allows
it; and, that weather conditions,

Clause 4 provides:
"4. DIFFERING SITE CONDITIONS
"(a) The Contractor shall promptly, and

before such conditions are disturbed, notify
the Contracting Officer in writing of: (1)
Subsurface or latent physical conditions at
the site differing materially from those indi-
cated in this contract, or (2) unknown physi-
cal conditions at the site, of an unusual
nature, differing materially from those ordi-
narily encountered and generally recognized
as inhering In work of the character provided
for In this contract. The Contracting Officer
shall promptly investigate the conditions, and
if he finds that such conditions do materially
so differ and cause an increase or decrease in
the Contractor's cost of, or the time required
for, performance of any part of the work
under this contract, whether or not changed
as a result of such: conditions, an equitable
adjustment shall be made and the contract
modified in writing accordingly.

"(b) No claim of the Contractor under this
clause shall be allowed unless the 'Contractor
has given the notice required in (a) above;
provided, however, the time prescribed there-
for may be extended by the Government.

"(c) No claim by the Contractor for an
equitable adjustment hereunder shall be
allowed if asserted after final payment under
this contract,"
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whether normal or unusually se-
vere, do not constitute a differing
site condition under Clause 4 of the Based u
General Provisions of the standard in this ct
construction contract. authorities

For example, in Arundel Corp. has faile(
v. The United States, 103 Ct. Cl. 688 claim for
(May 7, 1945), cert. denied, Oct. 15, granted.
1945, and rehearing denied, Nov. 13, Accordii
1945, involving a dredging con- denied.
tract, the Court of Claims held that
the action of a hurricane was not a
changed condition under Article 4 I CONCUR:
of the contract which would entitle
plaintiff to an increase in the unit RussELL C
price because of the increased cost Adminitr
due to the decreased amount of
work. In Charles T. Parker Con- CONSO
struction Co., IBCA-335 (Jan. 29,
1964), 71 I.D. 6 at p. 10, 1964 BCA 2 IBSMA
par. 4017 at pages 19,792 and 19,793, r
this Board stated:

It is well settled by the courts and. by
opinions of this Board that where work
is damaged before completion and ac-
ceptance by an Act of God or by other
forces of nature, without the fault of
either party, and in the absence of a con-
tract provision shifting the risk of such
loss to the Government, the contractor
is obligated to repair the damage at its
own expense.

Other decisions by this Board to
the same effect include: Concrete
Construction Corp., IBCA-432
(Nov. 10, 1964), 71 I.D. 420, 65-1
BCA par. 4,520; Montgomery-
Macri Co. & Western Line Con-
struction Co., IBCA-59 and,
IBCA-72 (June 28, 1963), 70 I.D.
242, 1963 BCA par. 3,819; and Ap-
peal of & P Equipment Co.,
IBCA-1088-11-75 (Sept. 28,1979),
86 I.D. 527, 79-2 BCA par. 14,094.

Decision

pon the undisputed facts
ise and the above-cited
s, we hold that appellant
I to allege or prove a
I which relief may be

igly, the appeal is

DAv DOAxE
Administrative Judge

I. LYNCH

'ative Judge

iLIDATION COAL C0.

I
)ecided February 13, 1980

Appeal by Consolidation Coal Co. of
Administrative Law Judge William J.
Truswell's decision on remand of
IESKA 79-25 upholding entry by an
OSM inspector without prior presenta-
tion of credentials on the basis that
extraordinary circumstances existed
for doing so. (Docket No. IN 9-9-R;
IBSMA 79-25.)

Affirmed.
1. Surface Mining Control and Recla-
mation Act of 1977: Inspections

Where extraordinary circumstances ex-
ist an entry made by an inspector with-
out prior presentation of credentials
complies with the requirements of 30
CFR 721.12(a).

APPEARANCES: Daniel B. Rogers,
Esq., Senior Counsel, Pittsburgh, Penn-
sylvania, for Consolidation Coal Co.;
Shelley D. Hayes, Esq., and Marcus P.

315-706 0 - 80 - 3

59.591
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McGraw, Esq., Assistant Solicitor for ceased shortly before he arrived at that

Enforcement Office of the Solicitor, point (Tr. 16) ; that the ditches were ap-

Washington, D.C., for the Office of
Surface Mining Reclamation and
Enforcement.

OPINION BY THE INTERIOR
BOARD OFSURFACEMINING

AND RECLAMATION
APPEALS

Consolidation Coal Co. (Con-
solidation) has appealed Adminis-
trative Law Judge Truswell's Nov.
28, 1979, decision on remand of
IBSMA No. 79-25.' In that decision
we construed 30 CFR- 721.12(a) to
require an Office of Surface Mining
Reclamation and Enforcement
(OSM) inspector to present creden-
tials at the earliest practical oppor-
tunity except under extraordinary
circumstances. We remanded so that
a determination could be made
whether or not sufficient conditions
existed in this case to warrant entry
without a prior presentation of
credentials.2

The Administrative Law Judge
recounted the facts pertinent to this
question in his decision:

Inspector Marvin Utsinger testified:
that on his initial inspection of November
8, 1978 he noticed somewhat of an odd
occurrence in that while it had been dry
for several days he did not expect to see
water flowing in the ditches (Tr. 10);
that there was evidence that there had
been pumping in the ditch area just prior
to his observation (Tr. 15); that "it
looked like the pump had just been pulled
out of there" (Tr. 15) ; that "there was
still some sections of drain pump hose
in the ditch and the pump hose was wet"
(Tr. 15); that it appeared pumping had

'1 IBSMA 273, 6 l.D. 523 (1979).
- IBSMA 273 at 277-78, 86 I.D. 523 at

525-26 (1979).

proximately ten minutes travel time away
from the mine office (Tr. 10) ; and, that
while it is his normal procedure to check
in at the mine site office and identify
himself before making an inspection he
did not do that on November 20th because
he felt the pump would have been turned
off while he was at the mine site office
(Tr. 19).

Mine superintendant [sic] Charles
Richard Clinton testified that he has a
radio in his office, is in instant commu-
nication with the whole mine, and the
pump in question could be shut down in
5 minutes if somebody was on the south
side of the mine (Tr. 58-59).[3]

[1] As is indicated in the decision
on remand, Consolidation states
that these facts are sufficient to
bring the case within the scope of an
"extraordinary circumstances" ex-
ception.4 Counsel for Consolidation
adds that he "frankly [does] not see
any way that I could counter that
evidence since it all depends upon
Marvin Utsinger's state of mind."'
We stated in our original decision,
however, that whether or not extra-
ordinary circumstances exist does
not depend merely on the inspec-
tor's state of mind: "We assume
extraordinary circumstances will be
rare and that OSM will be able
adequately to demonstrate such
existed if there are challenges to
enforcement actions based on entry
without presentation of creden-

3Decision at 1-2.
4"[C]ounsel for applicant advised: 'If you

are to follow the Board's rationale to the
letter, I do not think that any further hear-
ings on the matter are necessary * *. Under
the Board's rationale I believe there is suffi-
cient evidence on the record to find that Mr.
titsinger's entry on November 20 was a lawful
entry."' Decision at 2.

Decision at 2. This statement was ap-
parently based on a misunderstanding of the
Board's original decision.
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tials." Right-of-entry without
prior presentation of credentials is
warranted in order to minimize in-
stances in which an operator's
violation ay escape detection.7
Each case where such an entry
occurs must be measured against its
own facts to determine whether,
objectively, entry without prior
presentation of credentials was
justified.

The Administrative Law Judge
concluded the facts in this case in-
dicate that there were extraordi-
nary circumstances which war-
ranted an entry without, prior
presentation of credentials. Our
review has revealed no reason to dis-
turb that conclusion. The decision
on remand is therefore affirmed.

WIL A. IRWIN

Chief Administrative Judge

by Administrative Law Judge William
J. Truswell, upholding the validity of
Violation No. 1 of Notice of Violation
79-II-29-13 (Docket No. NX 9-56-R)
issued by the Office of Surface Mining
Reclamation and Enforcement pur-
suant to the Surface Mining Control
and Reclamation Act of 1977.

Affirmed.

1. Surface Mining Control and Recla-
mation Act of 1977: Approximate
Original Contour-Surface Mining
Control and Reclamation Act of 1977:
Backfilling and Grading Require-
ments: Generally

Elimination of a highwall is a specific
requirement of 30 CFR 715.14 which
must be satisfied in order to achieve ap-
proximate original contour. If a highwall
has not been eliinated, it necessarily
follows that return to approximate origi-
nal contour has not been accomplished.

APPEARANCES: Edgar B. Everman,
MELiN J. MiEuN Grayson, Kentucky, for Little Sandy

Coal Sales; John P. Williams, Esq.,
Office of the Field Solicitor, Knoxville,

LITTLE SANDY COAL; SALES Tennessee, and Marcus P. McGraw,
2 IBSMA 25 Esq., Assistant Solicitor for Enforce-

ment, Office of the Solicitor, Washing-
Decided February 19,1980 ton, D.C., for the Office of Surface Min-

Appeal by Little Sandy Coal Sales from ing Reclamation and Enforcement.
that part of a Sept. 20, 1979, decision OPINION BY THE INTERIOR

'1 IBSMA 273 at 277; 86 I.D. 523 at 525 BOARD OF SURFACE
(1979). MININC AND

7As we noted in our original decision: RE L M TO AP A S
"[T]here is no question that the Department RECLAMATIONAPPEALS
contemplated legal entry in some circum-
stances where no prior presentation of creden- Little Sandy Coal Sales (Little
tials would be advisable or capable of being
performed. Comment 11 to Part 721 reads, in Sandy) has appealed part of a deci-
part, as fellows:

"It is not intended that inspections be re- detect illegal discharges or other night-time
stricted to 'normal business hours' if the activities which are prohibited by the Act or
exigencies or violations justify inspection at regulations. 42 PR 62664 (Dec. 13, 1977)."
other times. An example would be attempts to 1 IBSMA 273 at 276, n.2; 86 I.D. 523 at 525

(Continued) (1979), n.2.
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sion of Administrative Law Judge
William J. Truswell, dated Sept.
20, 1979, upholding the validity of
three violations in Notice of Viola-
tion No. 79-II-29-13 (Notice of
Violation No. 1) and one viola-
tion in Notice of Violation No. 79-
II-28-12 (Notice of Violation No.
2). Little Sandy indicated in its
brief to the Board that the only vio-
lation appealed was Violation No. 1
of Notice of Violation No. 1. The
violation was described in the no-
tice as a failure to eliminate a high-
wall and to restore a portion of the
disturbed area to its approximate
original contour (AOC) as re-
quired by the backfilling and grad-
ing requirements 30 CFR 715.14.

We have reviewed the record in
this case and agree with the conclu-
sion below concerning Violation
No. 1. We affirm.

Factual and Procedwral
Background

On Apr. 30, 1979, inspectors from
the Office of Surface Mining Rec-
lamation and Enforcement (OSM)
visited a surface mine in Carter
County, Kentucky, and issued No-
tice of Violation No. 1 to Little
Sandy pursuant to sec. 521 (a) (3)
of the Surface Mining Control and
Reclamation Act of 1977 (Tr. I 12-
13).' At that time there was no min-
ing activity, and no equipment was
on the site (Tr. I 10-11). The notice
listed three violations of the initial
Federal general performance
standards.2 Violation No. 1 was an

130 U.S.C. 1271(a)(3) (Supp. I 1977).
("Tr. I" refers to the transcript of the July 2,

1979, temporary relief hearing and "Tr. II"
to the transcript of the hearing held on August
20, 1979).

alleged backfilling and gradingvio-
lation which is the subject of this
appeal.

On May 14, 1979, Little Sandy
filed an application for review of
this notice. One week later Ford
Energy Corp., designated as the op-
erator on the notice of violation,
also filed an application for review
of the same notice. On June 11,
1979, an OSM inspector visited the
minesite again and terminated all
the violations in Notice of Viola-
tion No. 1. He indicated on the ter-
mination notice (Exh. R-3) that
Violation No. 1 was terminated be-
cause it had been abated.' This in-
spector and the OSM inspector who
originally issued Notice of Viola-
tion No. 1 returned to the site on
June 22, 1979, and issued Notice of
Violation No. 2 containing one vio-
lation for allegedly failing to elimi-
nate the highwall and failing to
return to AOC the same area en-
compassed by Violation No. 1 of
the previous notice.

On June 25, 1979, Little Sandy
applied for review of the second
notice and also sought temporary
relief from its requirements. A
hearing was held on July 2, 1979,
at the conclusion of which OSM
agreed to extend the abatement pe-
riod from July 16 to Sept. 20, 1979,
and not to assess a civil penalty or
history point for the second notice
of violation.

A hearing on the merits of the
violations contained in the two no-

2 30 CFR Part 715.
6He testified at the July 2, 1979, temporary

relief hearing that at that time he did not have
a copy of the notice with him and that he
understood that the remedial action required
was elimination of the highwall (r, I 51).

. 62 �
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tices of violation was held on Aug.
20, 1979, and on Sept. 20, 1979, a
decision was issued sustaining all
the violations in the two notices.
Little Sandy filed a timely appeal;
Ford Energy Corp. did not.

Disoussion

[1] Little Sandy was cited by
OSM for failing to eliminate the
highwall and failing to restore the
area to AOC. Elimination of a
highwall is a specific requirement
of 30 CFR 715.14 which must be
satisfied in order to achieve AOC.4

If a highwall has not been elimi-
nated, it necessarily follows that
return to AOC has not been accom-
plished. Therefore, the resolution
of this appeal turns on the question
whether the highwall had been
eliminated on Apr. 30, 1979.5

The OSM inspector who issued
Notice of Violation No. 1 on Apr.
30, 1979, testified that it "visually
was pretty obvious" that the area
had not been returned to AOC.
The inspector took slope readings

I The relevant part of 30 CFR 715.14 reads
as follows:

"In order to achieve the approximate
original contour, the permittee shall, except as
provided in this section, transport, backfill,
compact (where advisable to ensure stability
or to prevent leaching of toxic materials), and
grade all spoil material to eliminate all high-
wcalls, spoil piles, and depressions. * * * The
postroining graded slopes must approximate
the premining natural slopes in the area as
defined in paragraph (a)" (italics supplied).

6 The parties offered conflicting expert testi-
mony from registered professional engineers
concerning premining and postminng slope
readings (Tr. 78-84, 113-115 ; 1Exh. R-6; Tr.
II 119-120, 131-133; Exh. A-5). Much of the
disagreement resulted from differing methods
of on-ground measurement (Tr. II 156-158,
178-181; Exh. A-5). However,'because of the I
basis of this opinion, it is not necessary to
sort out these differences in this case.
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which confirmed that the observed
slope was steeper than the premin-
ing slope (Tr. I 17-18). OSM and
State officials were in agreement
that the highwall had not been
eliminated in April 1979 (Exh. R-
16; Tr. II 79-81). An OSM inspec-
tor reported that on June 22, 1979,
when Notice of Violation No. 2 was
issued, Little Sandy "had pretty
well gotten to eliminating the
highwall," but that it had not re-
stored the area to AOC (Tr. I 16;
Tr. II 21-23). A State inspector's
report for the same day indicated
that the highwall had not been
eliminated and the area had not re-
turned to AOC (Exh. R-1; Tr. II
82-88).:

The testimony of the OSM in-
spector who issued Notice of Viola-
tion No. 1 and the evidence that
OSM and the State were in agree-
ment concerning the existence of a
backfilling and grading violation
were adequate to establish that
Little Sandy had not eliminated
the highwall and returned the area
to AOC on Apr. 30, 1979. Little
Sandy failed to provide sufficient
evidence to the contrary.

Little Sandy also argues that
OSM should have recognized a 6-
month extension of a State notice
of noncompliance and order for

6 The State inspector began inspecting Little
Sandy's operation in July 1978 and had made
about 25 visits to the site at the time of the
hearing (Tr. II 69-70). During September
1978 the inspector filed two inspection reports
which informed Little Sandy of the necessity
of eliminating the highwall and returning the
area to AOC (Exh 1111 and R-12). The State
issued a notice of noncompliance and order for
remedial measures on Oct. 5, 1978, requiring
Little Sandy to eliminate the highwall and
achieve AOC (Tr. II 72; Exh. R-20).
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remedial measures which was
granted on Dec. 11, 1978, by the
Kentucky Department of Natural
Resources and Environmental Pro-
tection. The extension was to allow
Little Sandy to complete reclama-
tion of the site, including returning
the area in question to AOC. While
Little Sandy might view the en-
forcement action taken by OSM
during the period of the State ex-
tension to be unwarranted, there is
no doubt that OSM had the author-
ity to take such action. In Eavstover
Mining Co., 2 IBSMA 5, 87 I.D.
9 (1980), the Board held that OSM
is authorized to issue a notice of
violation even if the state has al-
ready initiated enforcement action
for the same violation.

Our review of the record reveals
no reason to overturn the Adminis-
trative Law Judge's conclusion con-
cerning the first backfilling and
grading violation. Therefore, that
part of the decision appealed from
is affirmed.

WILL A. IRWIN,

Chief Administrative Judge.

MELVIN J. MIRKIN,

Administrative Judge.

ESTATE OF LEONA HUNTS ALONG
HALE

8 IBIA 8
Decided February 20, 1980

Appeal from order by Administrative
Law Judge Daniel S. Boos approving
will and ordering distribution.

Affirmed.

1. Indian Probate: Wills: Testanifen-
tary Capacity: Witnesses' Testimony

Where the agency clerk to whom dece-
dent dictated her will had known the
decedent and her family since the clerk
was 10 years old, and the clerk's testi-
mony established that the testatrix knew
the nature and extent of her property, re-
membered and discussed the personal
situations of each of her children, and had
made a testamentary plan by which she
wished to distribute her property, the
fact that one of her children benefited
more than any of the others did not tend
to show the decedent lacked testamen-
tary capacity, nor was the testamentary
plan unreasonable.

2. Indian Probate: Wills: Testamen-
tary Capacity: Witnesses' Testimony

Where the witnesses to an Indian will
were nurses at the hospital where dece-
dent spent her last illness and testified
that they had observed her conduct as a
patient and her behavior with her family
and felt her to be competent and able to
understand what she was doing when she
made a will, the reluctance of decedent's
attending physician to commit himself to
an opinion concerning the ability of dece-
dent to understand "legal documents" did
not tend to contradict the nurses' testi-
mony that decedent was competent to
make a will, nor did it indicate that de-
cedent lacked testamentary capacity.

APPEARANCES: Robert W. Holte,
Esq., for appellants Edward 0. Hale
and Timothy Hale; James P. Fitzsim-
mons, Esq., for appellee Sherman Hale.

OPINION BY
ADMINISTRATIVE JUDG6E

ARNESS

INTERIOR BOARD OF
INDIAN APPEALS

On June 21, 1977, Leona Hunts
Along Hale, the beneficial owner of

[ 87 I.D.
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interests in trust real property, will held invalid for the same
died at Minot, North Dakota, at the reason.
age of 65. She was survived by 6 Although testamentary capacity
children, whose ages ranged from is the sole issue specified on appeal,
47 to 19 at the time of her death. appellants rely upon six circum-
Her will dated June 17, 1977, was stances to support their position.
approved by the Administrative Thus they contend that (1) the
Law Judge's order on Apr. 9, 1979. record does not affirmatively show
Appellant Edward Hale, her oldest decedent asked for help from the
son, is bequeathed $1 by the will, agency in drafting a will, and sug-
as is one of his sisters. Appellant gests the agency assistance was pro-
Timothy Hale, together with cured by others acting improperly;
another of appellants' sisters, is (2) the demonstrated reluctance of
named devisee of a questioned in- the subscribing witnesses to attend
terest in two lots and a house not the probate hearings indicates their
included in the trust property in testimony was not worthy of belief
probate by the Department. Appel- and the testimony of the attending
lee Sherman L. Hale, the youngest physician should be relied upon in-
son, is the principal beneficiary of stead to show decedent lacked testa-
the will and the named devisee of mentary capacity; (3) decedent
decedent's interest in 15 trust allot- failed to supply sufficient reasons to
ments, as well as any residual prop- explain her testamentary scheme, a
erty not specifically described. A circumstance that indicates she did
third daughter of decedent is named not know the extent of her prop-
devisee of decedent's interest in al- erty; (4) the testamentary plan is
lotment No. 668A which was subject irrational and inconsistent with
to sale at the time of the making decedent's demonstrated affection
of the will. A codicil to the will also for appellants; (5) the appearance
published on June 17, 1977, which of the signature made on the will
appears on the "Affidavit to Ac- indicates, when compared with
company Indian Will" form pro- signatures made by decedent 10
vided by the Department, provides years before, the decedent was no
for conditional bequests to five longer competent; and (6) the
named beneficiaries of income from testamentary scheme itself is so un-
the possible sale of decedent's in- natural as to shock the conscience
terest in allotment No. 668A. and require distribution according

At a series of probate hearings to the statutory provisions used in
on Apr. 18, Sept. 19, and Nov. 30, cases of intestate succession. Since
1978, appellants sought to show de- the first five points are primarily
cedent lacked testamentary capac- factual, the last contention is first
ity on the day she made her will. On addressed.
appeal they urge the order approv- [1] The limitations imposed
ing will should be. vacated and the upon an Indian testatrix to dispose
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of her trust property are defined
by the holding in Tooahnippa v.
Hickel,' which indicates that a will
executed in conformity to Depart-
mental regulation is valid, absent
proof of the successful imposition
of the will of another for that of the
testatrix.2 The Secretary is with-
out power to rewrite wills otherwise
in conformity to Departmental reg-
ulation, simply because the testa-
mentary scheme does not conform
to popular or personal notions of
fitness.3

Some of appellants' first five
points do touch upon whether there
was an attempt to influence dece-
dent improperly, as well as the
question of her capacity. Accord-
ingly, both issues are considered in
the following review of contentions
1 through 5.

(1) The agency clerk. Since she
was about 10 years of age, the clerk
assigned by the agency to prepare
the will had known decedent. The
clerk and decedent's daughters had
played together and gone to school

397 U.S. 598 (1970). Numerous Depart-
mental decisions have considered these same
issues since 1970; for a discussion of those
opinions see Estate of Joseph Caddo, 7 IBIA
286 (1979).

2 But see the concurring opinion in
7'ooahnippah v. Hickel, 397 U.S. 619, where
Mr. Justice Harlan opined that wills disin-
heriting certain persons should be carefully
considered "[i]f such a will was the result of
overreaching by a beneficiary, or fraud; if the
will is inconsistent with the decedent's exist-
ing legal obligation of support, or in some
other way clearly offends a similar public
policy; or if the disinheritance can be fairly
said to be the product of inadvertence * * ."
The testamentary circumstances in this case
are also examined against this stated standard.

3In Akers v. Morton, 499 F.2d 44 (9th Cir.
1974) cert. denied 423 U.S. 831 (1975), the
court, following Toohnippah, affirmed the
Secretary's approval of a will disinheriting a
wife even though the circumstances favoring
the wife's claims were most compelling.

together. At the hospital on June
17, 1977, decedent and the clerk
were alone together in decedent's
room while they discussed the con-
tents of decedent's will. Decedent
dictated the will terms while ex-
plaining parenthetically the rea-
sons for wanting to make the divi-
sion of her trust property which she
described. She declared that she felt
an obligation to help her youngest
child, and stated her belief that he
needed the largest part of her trust
estate. When the will was typed, it
was read to decedent and witnessed
by decedent's nurse and the head
nurse. After the will was drafted,
but before it was executed however,
decedent decided she also wished to
make a conditional disposition of
sale proceeds from one of the allot-
ments which was pending sale, and
at her direction a codicil providing
for the contingency was made and
executed at the same time the will
was signed. The clerk and both
nurses witnessing the will agree
that decedent was alert and knew
what she was doing when she signed
the will. Although decedent's hands
were badly swollen from the pro-
gression of her disease so that she
had difficulty holding the pen when
she signed, the head nurse noted
that June 17 was "one of Leona's
better days."

The circumstances described in-
dicate the decedent had asked for
someone to help her draw a will.
Whether she had personally con-
veyed the request to the agency is,
under the circumstances, extremely
unlikely, since she was confined to
her hospital bed. The record shows
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that she had her plan of disposition to function during her last illness.
ready, discussed her property and He testified in detail concerning the
her family situation in detail, dic- symptoms of diabetes and the effect
tated the terms of the will herself the disease had upon decedent's
and showed generally that she was body. He was unwilling to express
ready to make her will and wanted an opinion about the effect the sick-
to do so. Nothing in the circum- ness may have had upon her mind,
stances surrounding her contacts and he said so. His testimony tends
with the agency clerk suggests there Ito support the nurses' testimony
was any improper influence used to with details concerning decedent's
procure the preparation of dece- specific ailments. Nothing in the
dent's will, circumstances of the testimony of

[2] (2) The subseribing wit- the subscribing witnesses reflects
neeses. The record shows that the doubt upon the capacity of decedent
two nurses from Minot were re- as a testatrix.
luctant to come to New Town for 3. The reasoning of the testamen-
the probate hearings. They did, tary plan. Although the will does
however, attend the November not contain a written explanation
1978 session, which was concerned after each devise or bequest, the tes-
exclusively with their testimony. timony of the agency clerk supplied
Although the parties were repre- exactly that. There is much more ex-
sented by counsel, significantly planation given here than is usually
neither lawyer inquired about the the case. (Indeed, in the ordinary
reasons for the witnesses' reluctance case, no such explanation is neces-
to appear at the earlier hearing. The sary.) However, perhaps since dece-
consistent, uncontradicted, and un- dent and the clerk were acquainted,
impeached testimony of both nurses the drafting process included both
is in accord that decedent was com- discussion and explanation of the
petent when she signed the will. course of events in decedent's
Both witnesses give reasons for family (all of whom were known to
thinking that decedent knew what both women), and a reason for each
she did when she signed. They devise or bequest in relation to the
describe in detail her conduct as a personal- situation of each child was
patient and her behavior when her supplied. Were there some showing
family visited her. The testimony of in this case of an, attempt to influ-
the head nurse also shows she had ence decedent, her statement of rea-
known decedent previously and sons for the dispositions made by
based her opinion that decedent was her will would rebut it. Also, had
able to comprehend her acts not there been a deterioration in de-
only upon their most recent con- cedent's mental condition, the de-
tacts, but also upon prior acquaint- tailed discussion and analysis des-
ance. In contrast, the testimony of cribed by the clerk should have
the attending physician was vague revealed that as well. The complete
concerning the ability, of decedent openness of the testatrix with the



68 DEICISIONS OF THE DEPARTMENT OF THE INTERIOR [87 LD.

agency clerk throughout the entire
transaction dispels any dohbts that
might be raiseq by the wils plan of
distribution. Under he circum-
stances described, the plan appears
to be neither neglectful nor un-
natural.

(4) The logic of the testamentary
plan. Despite the fact one son re-
ceived more property from the will
than both appellants combined and
the record indicates all children
were well regarded by their mother,
it does not necessarily follow that
the unequal distribution can only be
explained by lack of testimentary
capacity. Such a conclusion, in the
absence of facts to support it, merely
indicates a tendency to equate af-
fection to a system of monetary re-
ward. Preference may be given by
a will for one child over another for
reasons other than the personal
preference of the testatrix. In this
case the decedent stated such rea-
sons when she dictated her will; she
stated that a sense of obligation to
her youngest child, together with a
sense the others did not need as-
sistance, dictated the disposition
chosen. It is conceivable, but imma-
terial, that her personal inclina-
tions had she followed them instead
of a sense of maternal duty, might
have dictated other choices. Indeed,
as the plan is explained by the testi-
mony of the agency clerk, when the
difference in the ages and situation
of decedent's children is considered,
the testamentary scheme is consis-
tent with natural family affections.
Since there is no showing anywhere
in the record that decedent ex-
perienced mental failure as a result

of her sickness, no such failure can
be presumed from the testamentary
plan on the basis that the plan was
inconsistent with decedent's desires.

(5) The signature. Comparison
of the two handwriting samples
offered does show a marked change.
The difference is entirely consistent
with the testimony of the attending
physician and the two subscribing
witnesses, and is fully explained by
the swollen condition of decedent's
hands. The condition of decedent's
hands is completely uninstructive
on the issue of testamentary capac-
ity sought to be raised on appeal,
since considering the record as a
whole, there is no showing of mental
deterioration corresponding to the
progression of the disease which
ended decedent's life.

The Administrative Law Judge
correctly found decedent to be com-
petent to make a will. The will was
properly admitted to probate pur-
suant to Departmental regulation.4

Pursuant to the authority dele-
gated to the Board of Indian Ap-
peals by the Secretary of the
Interior, 43 CFR 4.1, the order
determining heirs issued Apr. 9,
1979, is affirmed.

This decision is final for the
Department.

FRANKLIN AiTNESs
Administrative Judge

I CONCUR:

WM. PniLip HORTON
Chief Administratve Juge

443 CR 4.233, implementing the Act of
June 25, 1910, 36 Stat. 856, as amended (25
U.S.C. §373 (1976)).

U.S. GOVERNMENT PRINTING OFFICE: 1980 0 - 315-706
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REDUCTION OF PRODUCTION ROY-
ALTIES BELOW STATUTORY
MINIMUM RATES*

M-36920
December 11, 1979

Mineral Leasing Act: Royalties

Sec. 39 of the Mineral Leasing Act au-
thorizes the Secretary to reduce the roy-
alty on coal, oil and gas, oil shale,
phosphate, sodium, potassium, and sul-
phur leases in the interest of conserva-
tion whenever in his judgment it is
necessary to do so in order to promote
development, or whenever in his judg-
ment the leases cannot be successfully
operated under the terms provided
therein.

Mineral Leasing Act: Royalties

Sec. 39 of the Mineral Leasing Act
authorizes the Secretary to reduce pro-
duction royalties on coal, oil and gas,
phosphate, sodium, potassium, and sul-
phur leases below the statutory minimum
rates established for those minerals.

Mineral Leasing Act: Royalties-Coal
Leases and Permits: Royalties

The Federal Coal Leasing Amendments
Act of 1975 left in effect the Secretary's
authority under sec. 39 of the Mineral
Leasing Act to reduce production royal-
ties *on coal leases below the statutory
minimum rate.

Mineral Leasing Act: Generally-Min-
eral Leasing Act: Royalties

The initial terms of any new competitive
mineral lease must conform to the statu-
tory minimum production royalty rate
then applicable to that type of mineral
lease. Competitive and noncompetitive
mineral leases for coal, phosphate, po-
tassium, sodium, and oil shale are subject

*Not in chronological order.

to periodic readjustment of their terms
and conditions. Such readjustments must
conform to the statutory minimum pro-
duction royalty rates then applicable.

Mineral Leasing Act: Generally-Min-
eral Leasing Act: Royalties

The lease readjustment process and the
sec. 39 royalty reduction process may not
be merged into a single process where
this would result in a readjusted produc-
tion royalty rate below the applicable
statutory minimum. The sec. 39 determi-
nation must be made independently.

Mineral Leasing Act: Generally-Coal
Leases and Permits: Leases-Coal
Leases and Permits: Royalties-So-
dium Leases and Permits: Preference
Right Leases-Sodium Leases and Per-
mits: Royalties-Potassium Leases
and Permits: Leases-Potassium
Leases and Permits: Royalties-Phos-
phate Leases and Permits: Leases-
Phosphate Leases and Permits:
Royalties

In determining whether a permittee is
entitled to a preference right lease the
Secretary must consider all legal and ec-
onomic conditions affecting the proposed
operation of the lease as of the time of
the determination, including the appli-
cable statutory minimum production roy-
alty rate. A preference right lease must
provide for a production royalty rate in
conformity with the statutory minimum
rate applicable at the time of issuance.

To: SECRETARY.

FROM: SOLICITOR.

SUBJECT: REDUCTION OF PRODUC-

TION ROYALTIES BELOW STATU-

TORY MINIMUM RATES.

The minimum production roy-
alty provisions in sec. 6 of the Fed-

87 I.D. No. 3
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eral Coal Leasing Amendments
Act of 1975, 30 U.S.C. § 207(a)
(1976), as amended, have focused
attention on the Secretary's au-
thority to grant relief from royalty
rates in existing and future leases.
One of the issues raised is whether
or not royalties may be reduced be-
low the prescribed statutory mini-
mum rates. This issue is not limited
to coal leases, but arises also with
respect to oil and gas and other
mineral leases which have mini-
mum production royalty rates pre-
scribed by the Mineral Leasing Act
of 1920, as amended (the Act).'

I have concluded that sec. 39 of
the Act, as amended, 30 U.S.C. § 209
(1976), permits reduction of pro-

duction royalty rates below the stat-
utory minimums fixed in other sec-
tions of the Act. I have further con-
cluded that any such reduction
below the statutory minimum rate
may only occur subsequent to the
fixing of not less than the minimum
rate in the initial terms of the lease
itself. On those mineral leases sub-
ject to periodic "readjustment,"
royalties may not be reduced below
the prescribed minimums during

I The minerals subject to the Act are listed
in sec. 1 of the Act, as amended, 0 U.S.C.
§ 181 (1976). They are coal, phosphate, so-
dium, potassium, oil and gas, oil shale, native
asphalt, solid and semisolid bitumen, and
bituminous rock. Sulphur in Louisiana and
New Mexico is also subject to leasing although
it does not appear in sec. 1, but was added
by the Act of Apr. 17, 1926, 44 Stat. 301, 30
U.S.C. § 271-276 (1976). The royalty reduc-
tion provisions of sec. 39 of the Act, 30 U.S.C.
§ 209 (1976), cover only coal, phosphate, so-
dium, potassium, oil and gas, oil shale, and
sulphur. It is with this group of.minerals that
this opinion is concerned.

the readjustment process, but may
be reduced thereafter pursuant to
sec. 39.

I. Statutory Minimrun Production
Royalty Rates

A. Coal Leases

The current minimum production
royalty rate 2 for coal leases is set
out in section 7(a) of the Act, as
amended, 30 U.S.C. § 207(a)
(1976):

A coal lease * e * shall require pay-
ment of a royalty in such amount as the
Secretary shall determine of not less
than 121/2 per centum of the value of coal
as defined by regulation, except the Sec-
retary may determine a lesser amount in
the case of coal recovered by under-
ground mining operations. * * * Such
* * * royalties * * * will be subject to
readjustment at the end of * * twenty
years and at the end of each ten-year
period thereafter if the lease is extended.

This rate was established by
sec. 6 of the Federal Coal Leas-
ing Amendments Act of 1975
(FCLAA). The FCLAA amended
sec. 7 of the 1920 Act 3 which had
fixed the previous minimum pro-
duction royalty for coal leases at
$.05 per ton.

OThis opinion discusses minimum produc-
tion royalty rates under the Act. This term
should not be confused with so-called "mini-
mum royalties" which are a production incen-
tive assessed against certain nonproducing
leases under various sections of the Act, e.g.,
sec. 10, 30 U.S.C. § 212 (1976) (phosphate);
sec. 17, 30 U.S.c. § 226(d) (1976) (oil and
gas). The distinction is recognized in sec. 39
of the Act, 30 U.S.C. § 209 (1976), which
authorizes the Secretary to "waive, suspend
or reduce" the minimum royalty, but only to
"reduce" the production royalty, on a mineral
lease.

'Act of Feb. 25, 1920, c.85, 41 Stat. 439.
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B. Oil and Gas Leases Most of the minerals subject to
the Act are, however, subject to

The minimum production roy- statutory minimum rates. Phos-
alty rate for competitive oil and phates are subject to a minimum
gas lease s fixed by sec. 17(b) of production royalty rate of 5 percent
the Act, as amended, 30 U.s.c. of the gross value of the lease out-
§ 226(b) (1976), at not less than put.' Sodium leases are subject to a
121/2 percent of the amount or value 2 percent minimum rated as are po-
of production. This figure has not tassium leases. 7 Preference right
changed since 1920. (noncompetitive) leases of sulphur

The royalty rate for noncompeti- lands are subject to a 5 percent flat
tive oil and gas leases is fixed by rate on the gross value of the lease
sec. 17(c) of the Act, as amended, 30 Output.8

U.S.C. § 226(c) (1976), at a flat~ These rates, in the case of phos-
121/2 percent. This provision was phates and sodium, were established
first enacted as sec. 3 of the Act of in 1920 by the original Mineral
Aug. 8, 1946, 60 Stat. 951. This rate Leasing Act,9 and in the case of sul-
serves as both a maximum and a phur and potassium, by statutes
minimum for production royalties passed in 1926 and 1927 respec-
on oil and gas leases issued for lands tively.1o
not within the known geologic
structure of a producing oil or gas II. Royalty Reduction Provisions
field. A. Current Law

In both cases, the 121/2 percent I. , a. ~~~~In 1946 the previous royalty re-rate has produced little controversy lief and reduction provisions were
over the years. The typical royalty consolidated and supplemented by
rate included in competitive leases the revision of sec. 39 of the Act, as
has averaged well above that figure. amended, 30 U.S.C. 209 (1976).

C. Other Mineral Leases

Many of the leasable minerals
have no minimum production roy-
alty rate provided for by statute.
This is true of several of the min-
erals subject to the Act, including
oil shale, asphalt, 'and competitively
leased sulphur.4

'43 CR 3503.3-2(a) (1) (i) does, however,
set a minimum rate of 5 percent for com-
petitive sulphur leases by regulation. And 43
CFR 3562.3-6(a) sets a minimum rate of
$0.25/ton for certain Oklahoma asphalt leases.

This section lays out the circum-
stances and criteria under which
the Secretary may proceed to grant
relief to a mineral lessee. The sec-
tion reads in pertinent part:

The Secretary of the Interior, for the
purpose of encouraging the greatest ulti-

30 U.S.C. § 212 (i976).
030 U.S.C. § 262 (1976).
730 U.S.C. §§282, 283 (1976).
8 30 U.S.C. §272 (1976).
'Act of Feb. 25, 1920, c. 5, §§ 11, 24, 41

Stat. 440, 447.
10 Act of Apr. 17, 1926, c. 18, § 2, 44 Stat.

301; Act of Feb. 7, 127, c. 66, §§ 2, 3, 44
Stat. 1057.
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mate recovery of coal, oil, gas, oil shale,
phosphate, sodium, potassium and sulfur,
and in the interest of conservation of
natural resources, is authorized to waive,
suspend, or reduce the rental, or mini-
mum royalty, or reduce the royalty on an
entire leasehold, or on any tract or por-
tion thereof segregated for royalty pur-
poses, whenever in his judgment it is
necessary to do so in order to promote
development, or whenever in his judg-
ment the leases cannot be successfully
operated under the terms provided
therein.

Of particular interest is the
breadth of the Secretary's authority
upon his finding of necessity. The
provision for waiving, suspending
or reducing the rental or minimum
royalty 11 indicates that Congress
intended sec. 39 to override even ex-
plicit dollar figures in the Act. The
intended relief with respect to his
authority to reduce production roy-
alties can hardly be any less broad
in view of the explicit purpose of
this section to encourage produc-
tion.

B. Prior Law

(1) Former 30 U.S.C. § 226 (1940)

The first royalty relief provision
was enacted as part of sec. 17 of the
Mineral Leasing Act of 1920.12
That section, after providing for a
minimum production royalty rate
of 12% percent for competitive oil
and gas leases, went on to provide:

Whenever the average daily production of
any oil well shall not exceed ten barrels
per day, the Secretary of the Interior is
authorized to reduce the royalty on fu-

nl See note 2, spra.
'2 Act of Feb. 25, 1920, c. 85, § 17, 41 Stat.

443, codified at former 30 U.S.C. § 226 (1940).

ture production when in his judgment
the wells can not be successfully operated
upon the royalty fixed in the lease.

This provision marks the first ap-
pearance of the requirement that
in order to grant relief the Secre-
tary must find that the wells can-
not be otherwise successfully op-
erated. It was, however, a very
limited relief provision, applying
only to small operations on oil
leases. No such limitation appeared
in a 1935 amendment to sec. 17
which added the following relief
provision for gas leases:

[I]n the case of leases valuable only for
the production of gas the Secretary of
the Interior upon showing by the lessee
that the lease cannot be successfully op-
erated upon such rental or upon the roy-
alty provided in the lease, may waive,
suspend, or reduce such rental or re-
duce such royalty.[13]

The requirement that the lease be
a small production operation was
not extended to gas wells. The Sec-
retary was empowered to grant re-
lief to any gas lessee upon the les-
see's showing that he could not
otherwise operate successfully.
These two relief provisions of sec.
17 were replaced in 1946 with the
revision and consolidation of all re-
lief provisions in sec. 39, 30 U.S.C.
§ 209 (1976).

(2) Former 30 U.S.C. § 209

The first relief provision of gen-
eral applicability to appear was sec.
39 of the Mineral Leasing Act, en-
acted in 1933.1' As enacted, sec.

's Act of Aug. 21, 1935, c. 599, § 1, 49 Stat.
676-677.

14 Act of Feb. 9, 1933, c. 45, 47 Stat. 798.
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39 merely provided for the sus-
pension of acreage rental payments
when the Secretary, "in the interest
of conservation," directed or al-
lowed suspension of coal, oil, or gas
lease operations. This provision for
relief "in the interest of conserva-
tion" has remained as one of the
criteria for royalty reductions in all
subsequent revisions of sec. 39.

In 1946 Congress amended sec.
39 to essentially its present form,
combining and consolidating the re-
lief provisions from sec. 17 and
sec. 39, and expanding the Secre-
tary's authority.15 This revision
eliminated differing standards for
oil wells producing more or less
than ten barrels per day, and sepa-
rate criteria for reducing and sus-
pending rental payments royalties
on leases valuable only for the pro-
duction of gas. For the first time
there were also provisions for roy-
alty reductions on coal leases. Spe-
cific criteria were established for
the granting of all royalty reduc-
tion relief. The criteria of "in the
interest of conservation" and
"whenever * * * the leases cannot
be successfully operated" were
adopted from the earlier secs. 17 and
39 and made applicable to coal
leases, and to all oil and gas leases.
To these was added, as an alterna-
tive to finding that the lease "can-
not be successfully operated," a

's Although Congress initially approached
the revision of sec. 39 as a consolidation of
existing relief provisions, it actually went on
to ncrease the scope of the Secretary's relief
powers. See United Mfg. Co., 65 I.D. 106, 118
n.4 (1958).

criterion permitting the Secretary
to grant relief, "whenever * * * nec-
essary * * in order to promote
development" consistent with the
interests of conservation and en-
couraging the greatest ultimate re-
covery. This alternative gave the
Secretary greater discretion in
granting relief, although still re-
quiring him to find that such relief
would be "in the interest of conser-
vation."

A 1948 amendment added oil
shale, phosphate, sodium, potassium
and sulphur leases to the coal and
oil and gas leases covered in 1946.10
The only subsequent amendment to
this section simply stated that the
Secretary's authority to waive, sus-
pend or reduce royalties did not ex-
tend to advance royalties.1 7

Ill. Royalty Reduction Below Stat-
utory Minimlus's

A. Statutory Language

The issue with respect to these
statutes is whether Congress in-
tended the royalty reduction au-
thority in sec. 39 to be limited by the
provisions establishing minimum
production royalty rates. The lan-
guage of sec. 39 itself does not in-
dicate any such limitation. "The
Secretary * * * is authorized to
waive, suspend, or reduce the rental,
or minimum royalty, or reduce the
royalty on an entire leasehold, or on

1i Act of June 3, 1948, c. 379, § 7, 62 Stat.
291.

17 Act of Aug. 4, 1976, P.L. 94-377, § 14, 90
Stat. 1091.
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any tract or portion thereof segre-
gated for royalty purposes." This
language authorizes the reduc-
tion of rentals as well as royalties
on mineral leases. Since the rentals
for phosphate leases and sodium
leases were fixed at a flat rate by
statute "I before the enactment of
sec. 39, it is clear that sec. 39 must
authorize rental reductions on those
leases below the statutory rates.
This conclusion about rental reduc-
tions under sec. 39 strongly implies
that production royalties may simi-
larly be reduced below the pre-
scribed statutory minimum rates.

An examination of the history of
sec. 39 supports this view. For
example, the 1946 royalty reduction
provisions of sec. 39 made no dis-
tinction between competitive and
noncompetitive oil and gas leases.
In fact, the section stated: "The
provisions of this section shall ap-
ply to all oil and gas leases issued
under this chapter." (Sec. 10 of Act
of Aug. 8, 1946, 30 U.S.C. § 209
(1976); italics added.)

Yet the same 1946 amendments to
the Act which revised and estab-
lished sec. 39 also established the
fixed 121/2 percent royalty rate for
noncompetitive oil and gas leases.
This can only mean that Congress
specifically contemplated the re-
duction of royalties on noncompeti-
tive leases below the statutory 1/2
percent. That such relief was also

"I Act of Feb. 25, 1920, c. 5, § 24, 41 Stat.
447, 30 U.S.C. § 262 (1976); Act of Feb. 7,
1927, c. 66, § 3, 44 Stat. 1057, 30 U.S.C. § 283
(1976).

authorized with respect to competi-
tive leases can scarcely be doubted.

B. Recent Congressional Interpre-
tations

In enacting the Federal Coal
Leasing Amendments Act of 197a,
Congress echoed this view of sec. 39
with respect to coal royalties. Sena-
tor Lee Metcalf, floor manager of
S. 391, in discussing the proposed
121/2 percent minimum coal royalty
rate stated:

Furthermore, section 39 of the Mineral
Leasing Act, as amended, would con-
tinue to allow the Secretary to reduce
the minimum royalty below 12.5 percent
on a tract "for the purpose of encourag-
ing the greatest ultimate recovery of
coal." Thus an operator could pay a
lesser royalty on that portion of the coal
lease which might normally be uneco-
nomical to mine given a 12.5-percent
royalty, in the interests of conservation
of the resource.

so * * * 

In other words, the flexibility built
into the minimum royalty provisions in
S. 391 allow [ic] the Secretary to en-
courage maximum recovery of coal while
also generating a fair return to the
public. [9]

Similar language appeared in the
June 24, 1976, letter from Senator
Metcalf and Congresswoman Mink,
the floor manager of the bill in the
House, to President Ford urging
him to sign the bill into law.20 In
vetoing the bill President Ford,
who objected to the "high royalty
rate" established by the bill, did not
address the applicability of sec. 39
as a relief measure. In the debate

19 122 Cong. Rec. 19376 (June 21, 1976).
20 12,2 Cong. Rec. 21357 (June 29, 1976).

74 [87 I.D.
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over whether to override the veto
Congresswoman Mink pointed out:

The veto message * fails to men-
tion that under section 39 of the Mineral
Leasing Act, a section unchanged by
S. 391, the Secretary will be authorized
to "waive, suspend, or reduce" the mini-
mum royalty for production from both
surface and underground mines.[-l]

And Congressman Roncalio, a
member of the Committee that re-
ported the bill, took pains to empha-
size that:

If 12.5 percent is too high for mar-
ginal or deep coal * * * the Secretary
of the Interior can reduce that 12.5 per-
cent to 7 percent, 5 percent, or 3 per-
cent. He has always had the right to do
that. Nothing in this bill takes that
highly discretionary right away from the
Secretary. He can cut the royalty down
to whatever he wishes. [=]

Thus, it was the position of the
two floor managers of the FCLAA,
and of a committee member from a
leading federal coal state, that sec.
39 of the Mineral Leasing Act au-
thorized and would continue to au-
thorize royalty reductions below
statutory minimum rates at the dis-
cretion of the Secretary.23

C. Deparrnenta Interpretations

Since the enactment of the
amended sec. 39 in 1946, the Depart-

21122 Cong. Rec. 25456 (Aug. 4, 1976).
22122 Cong. Rec. 25459 (Aug. 4, 1976).
11 Congressman Ruppe, who took the oppos-

ing view, apparently based his opinion entirely
on an interpretation he had received infor-
mally from individuals at the Department of
the Interior. 122 Cong. Rec. 25461 (Aug. 4,
1976). This interpretation differed from the
Department's position on this Issue both
before and since that time. See Part II.C.,
infra.

nent has maintained that the Secre-
tary has the authority to reduce
royalties below the statutory mini-
mums. Applications for such reduc-
tions have been received and a num-
ber of them have been granted. A
comprehensive compilation 24 cover-
ing the period from July 1, 1957
through June 30, 1977, indicates
that during that period 21 applica-
tions for royalty reductions on oil
and gas leases were granted. Three
of these reductions were to a flat
rate below the 12/2 percent statu-
tory minimum. Two of these were
granted in 1957 and the third in
1976. One is still in effect. The other
18 oil and gas royalty reductions
were to a 1 percent per barrel per
day per well rate, generally result-
ing in an effective royalty rate well
under 121/2 percent. Most of these
were granted prior to 1965 and are
still in effect.

During that same twenty-year pe-
riod, royalty reductions were grant-
ed on other mineral leases as well.
Some of these provided for rates
below the minimums while others
did not. The one sodium lease and
41 potash lease royalty reductions
granted during that period did not
reduce production royalties below
the 2 percent statutory minimum
for those minerals. However, all
three phosphate lease royalty re-

24 Letter from Secretary Andrus to Con-
gressman Runnels, Subcommittee on Mines
and Mining (Feb. 27, 1975).
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ductions granted during that time,
two of which are still in effect, pro-
vided for an effective royalty rate
below the 5 percent statutory mini-
mum for phosphate leases.2 5 Such
reductions pursuant to sec. 39 were
known even before the period cov-
ered by the 1978 compilation. In a
May 31, 1974, memorandum to the
Director, Office of Mineral Policy
Development, the Assistant Solici-
tor for Minerals noted: "This is the
interpretation of section 39 which
has been followed by the Geological
Survey and the rest of the Depart-
ment through the years. This prac-
tice was known in 1953." 26

The only deviation from this view
appears to have occurred between
1976 27 and 1979 and seems to have
been proposed as a matter of policy.
After the enactment of the Federal
Coal Leasing Amendments Act of
1975, a revision of the coal leasing
regulations was undertaken. While
43 CFR 3503.3-2 (d) (1978), which
had applied to coal as well as to
other leasable minerals except oil
and gas, had tracked the language

2 The compilation did not cover applica-
tions for reductions in coal royalties under
see. 39 during this period. Very few applica-
tions for reductions in coal royalty rates have
been received in the past, owing to the low
minimum rates in effect prior to passage of
the FCLAA in 1976.

2 Memorandum from Assistant Solicitor-
Minerals to Director, Office of Mineral Policy
Development (OMPD). "Reduction of Royal-
ties on OCS Oil and Gas Leases" (May 31,
1974). This interpretation of sec. 89 was also
discussed in a memorandum from the Assist-
ant Solicitor-Minerals to OMPD dated
May 20, 1974, "Reduction of Royalties on ocs
Oil and Gas Leases and the Environmental
Impact of Profit Sharing Provisions."

27 See note 23, supra.

of 30 U.S.C. §209 (1976) by au-
thorizing the Secretary to "reluce
the royalty," the proposed coal reg-
ulation added the following reser-
vation: "except that in no case shall
a royalty be reduced below 121/2
percent for surface mined coal, or
5 percent for underground coal." 28

This language was drafted, in
part, through a misunderstanding
of the effect of the FCLAA increase
in minimum production royalty
rates on the Secretary's sec. 39 au-
thority. Although the Department
realized during the drafting process
that sec. 39 remained applicable and
would continue to support a discre-
tionary reduction below the new
minimum rates, the limiting lan-
guage was allowed to stand in the
proposed regulations as a policy de-
cision not to exercise the Secretary's
discretion to achieve reductions be-
low those minimum rates. The pre-
amble to the proposed regulations
made this clear.2 9 After receiving
comments on the proposed regula-
tions, the Department decided to
return to its former approach to sec.
39, permitting royalty reductions
below the statutory minimum rates.
The final regulations were revised
accordingly. The preamble to the fi-
nal regulations stated:

The final rulemaking reinstates the au-
thority of the Secretary to reduce the
royalty below the statutory minimum
that must be fixed in each lease, in the
exercise of his authority under section 39

2 8
Proposed 43 CFR '3473.3-2(d) (1), 44 FR

16844 (Mar. 19, 1979).
2944 FR 1.6808 (Mar. 19, 1979).
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The limiting language in the
proposed regulation was deleted
from 43 CFR 3473.3-2(d) (1) as it
was finally adopted. The Depart-
ment reaffirmed its longstanding in-
terpretation that sec. 39 authorized
reductions below the minimum coal
royalty rates when necessary. 43
CFR 3503.3-2(d) (1) continues to
provide for such royalty reductions
for the other leasing act minerals,
except oil and gas which are covered
by similar language in 43 'CFR
3103.3-7.

IV. Timing of Reduction of
Royalty Rate Below Statutory
Minim m

Having concluded that 30 U.S.C.
§209 (1976) permits the reduction
of production royalties below the
statutory minimum rates, we turn
to the question of when such a re-
duction may be granted. The ques-
tion arises in three different leasing
situations: new competitive leases;
the readjustment of existing leases;
and the issuance of preference right
leases.

A. New Leases

The terms of any new competitive
lease must recognize the statutory
minimum rates. The rate estab-
lished in the initial lease can be no
lower than the established mini-
mum. This follows from the

3044 FR 42606 (July 19, 1979).
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mandatory language used by Con-
gress in each of the royalty statutes:

A coal lease * * shall require pay-

ment of a royalty *:: of not less than

121/ per centum. [31]

- w~ a * 

[O]il or gas ' * shall be leased
* * [at] such royalty as may be fixed

in the lease, which shall be not less than
121/2 per centum. [2]

* *r * 

* '2 'All [phosphate] leases shall be

conditioned upon * ' * payment * *

of such royalties as may be specified in
the lease, * * at not less than 5 per
centum. []

Such initial adherence to the
statutory minimums is the only way
in which such minimums can be ef-
fectively applied. The reason the
initial lease must prescribe a
royalty rate at or above the statu-
tory minimum is in otder to make
that minimum an effective con-
straint on the leasing powers of the
Secretary as Congress intended.
The Secretary can alienate interests
in land belonging to the United
States only in conformity with the
conditions prescribed by Congress.
Union Oil Co of California v. Mor-
ton, 512 F.2d 743, 748 (9th Cir.
1975). Those conditions include the
statutory minimum production
royalty rates. The Congressional
purpose was twofold: first, to in-
sure that the public received a fair
return on any initial lease; and sec-

3130 U.S.C. § 207 (a) (1976).
30 U.S.C. §226 (b) (1976).

3330 U.S.C. § 212 (1976). Similar manda-
tory language is used with respect to the other
Leasing Act Minerals.
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ond, to insure that mineral leases
which could not be operated eco-
nomically from the outset under
minimum conditions would not be
issued. This point was made during
the debate in Congress at the time
the statutory minimum production
royalty rate was raised. 122 Cong.
Rec. H-158 (daily ed., January 21,
1976). The effect, then, is to encour-
age the leasing and development of
productive mineral lands, while dis-
couraging the uneconomic develop-
ment of more marginal lands. An
initial reduction as an incentive to
production is not authorized. Hon-
tana Power Co., 72 I.D. 518, 519
(1965).

In order to carry out these Con-
gressional policies reflected in the
minimum production royalty stat-
utes, each lease must conform to the
statutory requirements at the out-
set. Only when difficulties in the
conservation and recovery of the
leased mineral later occur may a re-
duction below the minimum rate be
justified. This procedure is required
by the relief provision itself, and is
made particularly clear in light of
the original relief provision in the
1920 Mineral Leasing Act. That
provision, then sec. 17, authorized
the Secretary, when necessary, to
"reduce * * the royalty fxed in
the lease." (Italic added). This ap-
proach, although not this language,
is continued under the current Act,
which provides for the reduction of
royalty "'on * * * [the] leasehold."
Sec. 39 relief is available only after
a lease has already been issued in
compliance with the statutory roy-
alty requirements.

The policy reason for insisting
upon this distinction between the
initial royalty terms of a lease
and their subsequent reduction was
discussed by the Interior Board of
Land Appeals in Kerr-McGee
Corp., 12 IBLA 348 (1973). In that
appeal, a coal mining company seek-
ing a preference right lease peti-
tioned the Department for a re-
duced royalty rate at issuance of the
lease based on difficult mining con-
ditions encountered during the de-
velopment stage. The Department
sought to impose its standard roy-
alty rate for the region, $.20/ton. In
rejecting the company's petition the
Board pointed out: "[A]ny royalty
rate now established commits the
Government resources for the next
20-year period." 34

The Board held that only after
issuance of the lease, commencement
of production, and a showing of ac-
tual necessity under sec. 39 criteria,
would a reduction be available. This
policy approach protects the in-
terests of the public in receiving a
fair return over the life of the lease.
In contrast, if a reduction were in-
corporated in the initial terms of
the lease, the Government would be
unable later to raise the royalty
rates if the circumstances on which
the reduction was based were to
cease. The holding in Kerr-McGee
recognized the role of sec. 39 as es-
sentially a relief provision, to be
applied to modify the fixed lease
terms when, and only so long, as

4 12 IBLA at 351 (1973).
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necessary.3 5 Consequently a reduced
royalty rate below the statutory
minimum will not be granted as an
incentive to operations on a new
lease but must be applied for after
the lease terms have been fixed.
Duncan il ller, A-30711 (Nov. 16,
1966). Based on the statutory lan-
guage and the purposes of the roy-
alty and relief provisions, I con-
clude that a reduction in production
royalty rates below the statutory
minimum may not occur at the
issuance of a lease.

B. Lease Readjustment

Most competitive and noncompet-
itive mineral leases, other than oil
and gas, are issued for a primary
term of years after which their pro-
visions may be readjusted periodi-
cally.Y6 The question of the timing
of royalty reductions here arises in
comlection with the Secretary's
power to "readjust" the provisions
of leases upon the expiration of each
lease readjustment period.

55 It should be noted that in Kerr-McGee,
the Department had proposed royalty rates
well above the statutory minimum of $05/
ton, and the company was seeking a reduction
not below the minimum rate. If a reduction
in the initial lease terms was not appropriate
under these circumstances, a fortiori it would
not be appropriate where the lessee sought an
initial royalty rate below the statutory mini-
mum rate.

at Coal leases issued under sec. 7 of the Act,
30 U.S.C. § 207 (1970), prior to the FCLAA
were not issued for a "primary period," but
for an indeterminate period subject to diligent
development and continued operation require-
ments. These leases were issued subject to
readjustment at 20-year intervals. The read-
justment of these leases is intended to be in-
cluded in this discussion even though there is
no actual renewal of the lease itself associated
with the readjustment.

With respect to coal leases, 30
U.S.C. § 207 (a) (19T6) read in per-
tinent part: " [R] oyalties and other
terms and conditions of the lease
will be subject to readjustment at
the end of its primary term of
twenty years and at the end of each
ten-year period thereafter if the
lease is extended."

A similar "readjustment" is au-
thorized for leases of phosphate,
sodium, potassium and oil shale.3 '
At the time of readjustment, the
Secretary may reduce or raise roy-
alty rates as he determines is appro-
priate. Reduction of royalty rates
at this time, however, cannot be to
a rate below the prescribed statu-
tory minimum. The reason for this
is that discussed in Kerr-McGee, the
protection of the Government's roy-
alty interest through the period of
the lease. Since the readjusted terms
of the lease govern for the length
of the ensuing extension period un-
til the next readjustment date, they
must be set in accordance with the
statute. Moreover, the Secretary
must apply the law that is currently
in effect in setting the readjusted
terms of any lease; he has no au-
thority to readjust a lease contrary
to Congress direction regarding
lease terms.

37 30 U.S.C. §§ 212, 262, 283 and 241 (1976),
respectively. While the word "readjustment"
is not specifically used in connection with so-
dium leases, it is clear that this is what is
meant by "renew for successive periods of ten
years upon such reasonable terms and condi-
tions as tray be prescribed by the Secretary,"
30 U.S.C. § 262 (italics added). See 43 CFR
§ 3522.1-1. No "readjustment" provision
exists for oil and gas leases.
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It was in part for this reason that
the Secretary promulgated 43 CFR
3451.1 (a) (2) to require, as they
came due, the readjustment of all
existing coal leases with royalty
rates below the new minimums to
conform to the new FCLAA 121/2
percent minimum rates. The Deputy
Solicitor concluded last year that
the minimum production royalty
provisions required the Secretary to
"place on readjusted leases a royalty
of not less than 121/2 per centum of
the value of [surface mined] coal,"
and that the sec. 39 relief provisions
could only be "subsequently" exer-
cised to grant a reduction below this
mininlim.3n The rationale support-
ing this approach to the readjust-
men of coal leases is equally valid
for the other leasable minerals sub-
ject to readjustment.

Thus, while the Secretary is given
some leeway in his readjustment of
lease terms under the extension pro-
visions, he must conform his read-
justment to the requirement of the
then current statutory minimum
production royalty rates.; Any re-
duction below such rates must take
place pursuant to sec. 39, and inde-
pendent of the establishment of the
readjusted lease terms. The read-
justment process and the sec. 39 re-
lief process may not be merged into
a single process where this would
result in a readjusted rate below the
relevant statutory minimum pro-
duction royalty rate.

55 Memorandum from Deputy Solicitor to
Deputy Under Secretary, "Royalty Terms
Upon Readjustment of Coal Leases" (May 2,
1978).

a. Preference Right Leases

Certain mineral leases are still
granted on a preference right basis.
Like new leases and readjusted
leases, preference right leases must
adhere to the statutory minimum
rates in their initial terms. Two rea-
sons exist for treating preference
right leases in this way. The first is
the Kerr-McGee rationale discussed
above, to protect the Government's
royalty interest over the course of
the ensuing lease period." The sec-
ond is the requirement for issuance
of a preference right lease, that the
lease applicant have discovered
"commercial quantities," 40 or "val-
uable deposits" '1 of the mineral. No
preference right lease may be issued
until the applicant has shown that
his discovery meets the applicable
legal standard. Upon the Secretary's
determination that such a showing
has been made, the applicant is en-
titled to the lease as a matter of
right. NRDC v. BerkZund, 458 F.
Supp. 925, 928 (D.D.C. 1978), <ff'd,

F.2d (No. 78-1757, D.C.
Cir., Nov. 9, 1979). In making this
determination, the Secretary must
consider all legal and economic con-
ditions affecting the proposed oper-
ation of the lease. The Secretary is
not limited to considering only those
conditions which, at the time of the
issuance of the prospecting permit,
had been considered in the deter-
mination of whether a permittee was

39 Few-HfcGee in fact Involved a preference
right lease.

40 30 .S.C. § 201 (b) (1970) (coal).
41 30 U.S.C. § 211 (b) (phosphate), 30

U.S.C. § 262 (sodium); 30 U.S.C. § 272 (sulk
phur); 30 U.S.C. § 282 (potassium).
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entitled to a noncompetitive lease.
Montana Eastern Pipe Line Q.o., 55
I.D. 189, 191 (1935). Neither is his
consideration limited to legal and
economic requirements as of the date
of the lease application. Rather, the
Secretary's determination is based
upon the law and economic situa-
tion as of the date of adjudication
of the application. NRDC v. Berk-
lund, supra; Utah International,
Inc. v. Andrus, C 77-0225 (D. Utah,
June 15, 1979). Thus, the Secretary
must apply the current minimum
production royalty statutes as part
of his evaluation of the applicant's
showing of "commercial quantities"
or "valuable deposits." A proposed
lease operation that is unable to
meet the minimum production roy-
alty rates from the outset would not
qualify for a preference right lease
under either of these standards. A
lease will not be granted where it
cannot be operated except with roy-
alty relief. The minimum royalty
rates must appear in the initial
terms of any properly granted pref-
erence right lease.

Thus, any royalty reduction un-
der sec. 39 of the Mineral Leasing
Act below the prescribed minimum
rates must occur at times other than
the setting of the initial or read-
justed terms of the mineral lease.
This is true whether the initial lease
is issued competitively or to a pref-
erence right applicant.

V. Conclusion

The royalty reduction provisions
of sec. 39 of the Mineral Leas-
ing Act, as amended (30 U.S.C. §

209 (1976)), authorize the Secre-
tary to reduce production royalties
on mineral leases below the statu-
tory minimum rates set out in other
sections of the Act. Thus, reductions
below the statutory minimums may
be made at the Secretary's discre-
tion in conformance with the re-
quirements of sec. 39. In no case,
however, may such reductions be
prescribed as a part of the initial
or readjusted terms of any lease.
The relief afforded by sec. 39 is
meant to occur apart from the es-
tablishinent of the basic lease terms
for any given lease period.

FREDERICK N. FERGuSON
DEPUTY SOLICITOR

APPEAL OF THEODORE J. ALMASY
ET AL.

4 ANCAB 151

Decided February 27, 1980

Appeal from the Decision of the Bureau
of Land Management AA-8103-2, 44
FR 25939 (May 3, 1979).

Affirmed in part.

1. Alaska Native Claims Settlement
Act: Conveyances: Valid Existing
Rights: Third-Party Interests

Valid existing rights which are protected
under § 14(g) of the Alaska Native
Claims Settlement Act (ANCSA), 85
Stat. 688, as amended, 43 U.S.C. §§ 1601-
1628 (1976 and Supp. I 1977) are in all
cases derived from and created by the
State or Federal Government.

*Not in chronological order.
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2. Alaska Native Claims Settlement
Act: Conveyances: Valid Existing
Rights: Third-Party Interests

Sec. 22(b) of ANCSA protects rights of
use and occupancy pending patent of
land upon which lawful entry was made
prior to Aug. 31, 1971, for the purpose of
gaining title to a homestead, headquar-
ters site, trade and manufacturing site,
or small tract site. Protection under
§ 22 (b) is contingent upon compliance
with the appropriate public land law.

3. Alaska Native Claims Settlement
Act: Conveyances: Valid Existing
Rights: Third-Party Interests

Sec. 22(c) of ANCSA provides limited
protection for unpatented mining claims,
contingent upon compliance with the
specified requirements.

4. Alaska Native Claims Settlement
Act: Conveyances: Reconveyances

Sec. 14(c) of ANCSA protects certain
land uses based on occupancy alone, by
requiring that village corporations re-
ceiving lands pursuant to ANCSA recon-
vey to the occupants those lands oc-
cupied for certain specified purposes.

5. Alaska Native Claims Settlement
Act: Conveyances: Valid Existing
Rights: Third-Party Interests

Where the appellants have not asserted
that they have a lease, contract, permit,
right-of-way, or easement issued by the
Federal Government or by the State of
Alaska, they fail to prove entitlement to
the protection provided by § 14(g) of
ANOSA.

6. Alaska Native Claims Settlement
Act: Conveyances: Valid Existing
Rights: Third-Party Interests

Where the appellants do not allege entry
under, or compliance with, any public
land laws, they cannot claim the protec-
tion of § 22 (b).

7. Alaska Native Claims Settlement
Act: Conveyances: Reconveyances

Where the appellants' claimed right to
use and occupancy of certain land is
based on past use and occupancy of the
land, such right might be protected by
the reconveyance provisions of §14(c) if
the proposed conveyance were to a village
corporation.

8. Alaska Native Claims Settlement
Act: Conveyances: Reconveyances

The Board lacks jurisdiction to decide an
appeal based on interests claimed pur-
suant to § 14(c) There is no administra-
tive appeal process available to claimants
under § 14(c), and the only recourse is
to a judicial forum.

9. Color or Claim of Title: Adverse
Possession

Prescriptive rights cannot be obtained
against the Federal Government. Except
as provided by the Color of Title Act, 45
Stat. 1069, as amended, 43 U.S.C. § 1068-
1068b (1976), no adverse possession of
Government property can affect the title
of the United States.

10. Color or Claim of Title: Adverse
Possession

The Color of Title Act requires that the
claimant have held the subject tract of
public land in good faith and in peace-
ful, adverse possession under claim or
color of title for more than 20 years.

11. Color or Claim of Title: Adverse
Possession

Under the Color of Title Act, color or
claim of title must be based upon a docu-
ment from a source other than the United
States which purports to convey to the
applicant the land for which applica-
tion is made. Possession and improve-
ment of public land by a color of title ap-
plicant in the mistaken belief that he
owns it is not sufficient basis for convey-
ing title under the Color of Title Act.
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12. Color or Claim of Title: Good Faith

Good faith under the Color of Title Act
requires that the claimant possess the
land without knowing or having reason
to know that title to the land was vested
in the United States.

13. Color or Claim of Title: Adverse
Possession

Where appellants have not alleged facts
bringing their claims within the Color of
Title Act, they are not entitled to land
under that statute.

14. Color or Claim of Title: Adverse
Possession

Exclusive possession is required for the
possession to be adverse.

15. Alaska Native Claims Settlement
Act: Alaska Native Claims Appeal
Board: Appeals: Jurisdiction

As an administrative adjudicative body
organized to decide appeals under
ANOSA, the Board finds all challenges to
the validity of ANCSA beyond its juris-
diction.

APPEARANCES: Theodore J. Almasy,
pro se on behalf of Margaret L. Mes-
pelt; Robert C. Babson, Esq., Office of
the Regional Solicitor, on behalf of the
Bureau of Land Management; Eliza-
beth S. Taylor, Esq., on behalf of
Boyon, Limited.

OPINION BY ALASKA
NATIVE CLAIMS APPEAL

BOARD

SUMMARY OF APPEAL

The Bureau of Land Manage-
ment (hereinafter BLM), on Apr.
30, 1979, issued the above-refer-
enced decision to issue conveyance

of lands to Doyon, Limited (herein-
after Doyon). Theodore J. Almasy,
on behalf of himself and Margaret
L. Mespelt, entered this appeal
claiming all the lands within T. 26
S., R. 22 E., Kateel River meridian,
Alaska (unsurveyed) on the basis
of use and occupancy (sole occu-
pancy since 1963) and certain un-
specified unpatented mining claims.
The first question is whether use and
occupancy prior to Dec. 18, 1971,
other than pursuant to specific sta-
tutory authorization, gives rise to
any valid existing right in the land
on the part of a third party as
against a grantee Native corpora-
tion. The Board holds that it does
not.

JURISDICTION

The Alaska Native Claims Ap-
peal Board, pursuant to delegation
of authority in the Alaska Native
Claims Settlement Act, 85 Stat.
688, as anended, 43 U.S.C. §§ 1601-
1628 (1976 and Supp. I 1977)
(hereinafter ANCSA), and the im-
plementing regulations in 43 CFR
Part 2650 and 43 CFR Part 4, Sub-
part J, hereby makes the following
findings, conclusions, and decision.

PROCEDURAL
BACKGROUND

On Apr. 30, 1979, the BLM is-
sued its above-referenced decision
to convey, inter aia, all of T. 26 S.,
R. 22 E., Kateel River meridian,
Alaska (unsurveyed) to Doyon,
Limited.

8381]
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On June 8, 1979, the appellants
filed with the Board a letter pro-
testing and appealing the decision
of the BLM insofar as it failed to
exclude T. 26 S., R. 22 E., Kateel
River meridan, from the proposed
conveyance. Appellants claimed
such township in its entirety under
"Aboriginal Title" and pursuant to
"Use and Occupancy." Moreover,
appellants alleged occupation of the
specified township for a period "far
in excess of the ten (10) year Stat-
ute of Limitations on Adverse
Claims against the United States
and the so-called State of Alaska,
and have been the sole occupants
since March 1963."

Appellants also asserted the il-
legality and unconstitutionality, on'
grounds, of ANCSA.

The Board, by Order dated June
22, 1979, stated it considered appel-
lants' letter to be a Notice of Appeal
and Statement of Reasons and In-
terest Affected, and ordered the fil-
ing of any answers within 30 days
of the date of the Order.

The BLM then filed its "Response
to Appellants' Statement of
Reasons and Motion to Dismiss."
The BLM interpreted appellants'
appeal only as an attack upon the
constitutionality of ANCSA rather
than as alleging violations by the
BLM of the substantive provisions
of ANCSA or of any other statute
of the United States. Accordingly,
the BLM argued the appeal to be
beyond the subject matter of the
Board, and moved for dismissal.

Doyon then filed its "Response to
Appellants' Statement of Reasons

and BLM's Motion to Dismiss."
Taking issue with BLM's interpre-
tation of the appeal, Doyon on page
3 declared "the basic thrust of
Appellants' appeal is that they
have acquired property rights in
the township in question which pre-
vents its conveyance to Doyon."
Continuing, Doyon stated:

Whether Appellants' claims are valid
existing rights, and whether the DIC's
in question adequately recognize these
rights or whether the DIC's attempt to
convey to Doyon lands or interests in
lands which are owned by Appellants
are questions which are certainly within
the Board's jurisdiction, and which must
be determined prior to interim convey-
ance to Doyon.

Response, page 3.
Insofar as appellants had as-

serted ownership of unpatented
mining claims, Doyon incorporated
by reference Section V of its Memo-
randum in Support of Statement of
Reasons filed in Appeal of Doyon,
Limited, ANCAB VLS 79-15. Said
section argued that BLM should
identify and adjudicate unpatented
mining claims on the subject
property.

Appellant, Theodore J. Almasy,
subsequently submitted a letter, the
express intent of which was to
amend, supplement, and/or clarify
information previously presented.
The letter reiterated appellants'
claim to the subject land on the
basis of "use and occupancy," and
further declared such to be the
"legal basis under which unpat-
ented mining claims are held and
maintained under the 'Rules' of the
U.S. Mining Law of 1872."
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DECISION

The issue central to this appeal
is whether the appellants have as-
serted any interest, in lands affected
by the decision appealed, which is
protected under ANCSA. The ques-
tion is whether use and occupancy
prior to Dec. 18, 1971, other than
pursuant to specific statutory au-
thorization, gives rise to any valid
existing right in the land on the
part of a third party as against a
grantee Native corporation.

Il] Sec. 14(g) of ANCSA ren-
ders all conveyances made pursuant
to ANCSA subject to valid existing
rights. Valid existing rights pro-
tected under § 14(g) are, in all
cases, derived from and created by
the State or Federal Government.
Appeals of State of Alaska and Sel-
dovia Native Association, Inc., 2
ANCAB 1, 84 I.D. 349, 369-370
(1977) [VLS 75-14/15]. Accord-
ingly, the illustrative list of valid
existing rights in §14(g) of
ANCSA is of rights "issued" by the
State of Alaska or the United
States.

[2] Sec. 22(b) protects rights of
use and occupancy pending patent
of land upon which lawful entry
was made prior to Aug. 31, 1971,
for the specified purposes of gain-
ing title to homesteads, headquar-
ters sites, trade and manufacturing
sites, or small tract sites. Protection
under § 22(b) is contingent upon
compliance with the appropriate
public land law.

[3] ANCSA also addresses the
rights of mining claimants. Sec. 22

(c), which provides limited protec-
tion for unpatented mining claims,
requires that any claim or location
for which protection is sought have
been initiated under the general
mining laws prior to Aug. 31, 1971,
that it be valid, and that notice of
the claim or location be recorded
with the appropriate State or local
office. Lack of compliance with the
foregoing requirements renders § 22
(c) inapplicable to the subj, ct claim
or location, and leaves the claimant
or locator without protec .ion under
ANCSA.

[4] Finally, § 14(c) of ANCSA
protects certain land uses based on
occupancy alone, without requiring
a claim of title or of a lesser interest
derived from contract entry under
the public land laws, or other au-
thorization. Sec. 14(e) requires that
village corporations receiving lands
pursuant to ANCSA reconvey to the
occupants those lands occupied as a
primary place of residence or busi-
ness, as a subsistence campsite, or as
headquarters for reindeer hus-
bandry. Village corporations are
also required to reconvey to the oc-
cupants lands occupied by nonprofit
corporations.

[5] The appellants have not as-
serted that they have a lease, con-
tract, permit, right-of-way, or ease-
ment issued by the Federal Govern-
ment or by the State of Alaska, and
thus have failed to prove entitle-
ment to the protection for such valid
existing rights provided by § 14(g).

[6] Similarly, the appellants do
not allege entry under, or compli-
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1, any public land laws. The [VLS 79-11]. Accordingly, this
Ithey claim are thus not Board does not rule on any rights
the protection offered by to reconveyance which the appel-

lants might have under § 14(c), and
ae appellants'claimed right this decision in no way prejudices
d occupancy of certain land such rights.
e protected, at least as to [9] Appellants claim rights in
a limited size, by the re- the subject lands pursuant to ex-

ice provisions of § 14(c) if clusive and adverse use and occu-
osed conveyance were to a pancy for a period "far in excess of
corporation. The decision the ten (10) year statute of limita-
)ealed, however, approves tions on adverse claims against the
Lce to a regional corpora- United States and the so-called
lands selected pursuant to State of Alaska * * * It is a well
of ANCSA. While the established doctrine that prescrip-
innot foresee any circum- tive rights cannot be obtained
i which claims based on against the Federal Government.
of ANCSA could be as- Appeal of Sam E. McDowell, et a.,
rainst a regional corpora- 2 ANCAB 350, 355 (1978) [VLS
Board does not rule on the 78-2]; Manley Rustin and Betty
his time. Rustin, 28 IBLA 205, 208 (1976).
any case, the Board lacks Generally, one may not acquire title
on to decide an appeal to Government land, or to any part
interests claimed pursuant of the public domain, by adverse
). Appeals involving § 14 possession. Except as provided by
-ests are premature when theColor of Title Act, 45 Stat. 1069,
)rior to conveyance of the as amended, 43 U.S.C. § 1068-1968b
he appropriate Native cor- (1970), no adverse possession of any
because until the corpora- governmental property can affect
received conveyance and the title of the United States. 2
ne manner refused recon- C.J.S. Adverse Possession §§ 10, 13,
to a claimant, no dispute
)e adjudicated. Following
ce to the Native corpora-
i such a dispute may arise,
axtment, including this
Ls no jurisdiction over is-
ving patented land. Thus,
ao administrative appeal
lailable to claimants under
ad the only recourse is to
forum. Appeal of James
ANCAB 334, 343 (1979)

14.
[10, 11, 12] The Color of Title

Act (hereinafter Act), at 43 U.S.C.
§ 1068, requires that the claimant
have held the subject tract of pub-
lic land in good faith and in peace-
ful, adverse possession under claim
or color of title for more than 20
years. Under the Act, color or claim
of title must be based upon a docu-
ment from a source other than the
United States, which document on
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its face purports to convey to the
applicant the land for which appli-
cation is made.. Marie Lomibardo, 37
IBLA 247, 248 (1978); Manley
Rustin and Betty Ruwtin, supra. The
possession and improvement of pub-
lic land by a color of title applicant
in the mistaken belief that he owns
it is not a sufficient basis for convey-
ing land under the Color of Title
Act. Frank W. Sharp, 35 IBLA
257, 260 (1978). Furthermore, good
faith under the Act requires that the
claimant possess the land without
knowing or having reason to know
that title to the land was vested in
theUnited States. Joe Stewart, 33
IBLA 225, 229 (1977). Good faith
requires an honest belief by claim-
ant that the land was owned by him,
and the Department may consider
whether such belief was unreason-
able in the light of the facts then
actually known to him. Lawrence
E. Villhmorth, 32 IBLA 378, 381
(1977).

[13, 14] The appellants have not
alleged facts bringing them and
their claims within the purview of
the Color of Title Act. Thus, they
are not entitled to receive title to
land under that statute. While they
deny United States ownership of
the land, appellants have been
aware from the time of their entry
of the government's claim of owner-
ship. Appellants' claim of owner-
ship is based on a mistake of law
rather than on a chain of title found
defective. Furthermore, claimants
claim exclusive possession for less
than 20 years. Exclusive possession
is required for the possession to be

adverse. Lawrence E. illmorth,
supra at 382. Thus, appellants have
not possessed the land adversely for
the requisite period. It might also
be noted that the Act authorizes is-
suance of patent to no more than
160 acres to each qualified claimant.
Such acreage is a minute fraction of
that claimed by the appellants here.

The appellants assert that
ANCSA is unconstitutional.

[15] As an administrative adju-
dicative body organized to decide
appeals under ANCSA, the Board
must rule that all challenges to the
validity of ANCSA are beyond its
jurisdiction. Appeal of Clifford C.
Burglin, 3 ANCAB 37, 46 (1978)
[OG 77-4].

In claiming rights pursuant to
"use and occupancy," appellants do
not allege compliance with the law
and regulations relating to un-
patented mining claims. Nonethe-
less, appellants do allege ownership
of numerous unpatented mining
claims within the subject township.
While rejecting appellants' argu-
ments regarding rights based on use
and occupancy, the Board recogn-
izes the possibility that appellants
possess valid unpatented mining
claims for which protection is
accorded by ANCSA.

ORDER

The Board hereby rejects appel-
lants' arguments regarding claims
based on mere use and occupancy of
the subject lands, on prescriptive
rights against the United States,
and on the alleged invalidity of
ANCSA.

811
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The Board reserves for future
consideration the issues raised by
the allegation of appellants' owner-
ship of unpatented mining claims.
Appellants are hereby Ordered to
file with the Board, and to serve
upon the other parties to this ap-
peal, within thirty (30) days of the
date of this Order, a listing of all
unpatented mining claims located
in T. 26 S., R. 22 E., Kateel River
meridian, Alaska, and claimed by
the appellants. Each claim is to be
identified by the reference number
under which it is filed pursuant to
the Federal Land Policy and Man-
agement Act of 1976.

This represents a unanimous de-
cision of the Board.

JUDITH M. BRADY

Administrative Judge

ABIGAIL F. DUNNING
Administrative Judge

JOSEPH A. BALDWIN
Administrative Judge

APPEAL OF WASHINGTON
UNIVERSITY

IBCA-1228-11-78

Decided March 4,1980

Contract No. 8-01-2471, Environ-
mental Protection Agency.

Denied.

Contracts: Construction and Opera-
tion: Allowable Costs-Contracts: Con-
struction and Operation: Contract
Clauses

Where a contractor is found to have
failed to maintain a system of cost rec-
ords as required in the cost reimburs-
able contract, an affidavit of the con-
tractor's project director prepared 5
years later is found to be insufficient evi-
dence that unsupported retroactive cost
transfers to the contract were costs ac-
tually incurred in performance of the
contract.

APPEARANCES: Mr. Peter H. Ruger,
General Counsel, Washington Univer-
sity, St. Louis, Missouri, for appellant;
Mr. Keith L. Baktr, Government Coun-
sel, Washington., D.C., for the Govern-
ment.

OPINION BY
ADMINISTRATIVE

JUDGE LYNCH

INTERIOR BOARD OF
CONTRACT APPEALS

This appeal is from the disallow-
ance of $8,247 in costs associated
with salary and wage transfers un-
der a cost reimbursement contract.
The appeal is submitted on the
record.

Background

Appellant is a private university
engaged in numerous research proj-
ects under its own sponsorship as
well as Federal grants and con-
tracts. The instant contract for
$124,930, awarded on June 20, 1974,
called for one year of effort to pro-
duce a research report on testing
the reliability with which the bac-
terial Mutagenic Technique can dis-
tinguish between carcinogenic and
noncarcinogenic synthetic organic
chemicals. The contract was per-
formed and the report delivered.
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The Contracting Officer disallowed
the amount in dispute because the
salary costs and associated burdens
and fringes were incurred in July
and August of 1974 and charged to
other contracts and a grant and
were transferred to the instant con-
tract in Dec. 1974 without sufficient
documentation. An audit report
dated Nov. 14, 1977 (AF-12),'
contained recommendations for ad-
justment, including the costs disal-
lowed. The report refers to a prior
audit for the 4-year period ending
June 30, 1975 (AF-13), which in-
cluded the period of performance of
the subject contract. The latter
audit report found certain defi-
ciencies in appellant's accounting
system including the charging of
salaries to projects on the basis of
budget estimates rather than on the
basis of the actual effort expended
and a common practice of payroll
transfers without sufficient review
and justification.

The 4-year audit report found
that during fiscal year 1975, when
the instant contract was performed,
there were 102 questionable trans-
fers totalling $358,611, with about
68 percent of the adjustments trans-
ferring costs out of departmental
accounts into Federal grants or
contracts. The audit stated an opin-
ion that a significant number of the
transfers were made for the con-
venience of the various depart-
ments. A basic criticism of appel-
lant's accounting system was the
failure to omply with Federal

I All references are to appeal file documents.

Management Circular (FMC) 73-
8.

Appellant argues that the costs
should be allowed because:

1. The contract contained no ex-
press provision concerning appli-
cable cost accounting standards for
educational institutions.

2. The contract was fully and sat-
isfactorily performed and the Gov-
ernment has not presented any
evidence to indicate that the per-
sons named in the salary transfers
did not actually perform work on
the contract.

3. The salary transfers were not
made near the end of the contract
performance period as had been
others transfers complained of by
the auditors.

4. There is ample after-the-fact
justification to show that the com-
pensation sought is reasonable and
necessary for performance of the
contract and the basic purpose of
audits to permit contractors to cor-
rect deficiencies in the future has
been ignored by the Government.

5. By affidavit dated May 1, 1979,
appellant's project director affirmed
that to the best of his recollection
he had, in conformance with the
then prevailing practice, verbally
requested office personnel in June
1974 to effect the salary transfers to
reflect actual changes in effort on
the contract, and then again re-
quested the transfer be made in
Dec. 1974 upon learning his verbal
instructions had not been carried
out.

The Government contends that
(1) the claimed costs are not allow-
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able pursuant to Clause 18 of the
contract which incorporates Sub-
part 1-15.3 of the Federal Procure-
ment Regulations as applicable cost
accounting standards which were
not met, (2) the contractor has not
presented evidence sufficient to sus-
tain the burden of proving the costs
were actually incurred in perform-

the Contractor must assign highly capa-
ble and qualified personnel. Therefore,
the Contractor agrees to notify the Con-
tracting Officer of changes in the Con-
tractor's assignments of key personnel
listed below. Such notification shall be
given within a reasonable time prior to
its implementation and shall require ap-
proval by the Contracting Officer.

Prof. Barry Commoner

ance of the contract, and (3) that Discussion and Findings
$802.75 of the claimed costs could
not be allowed because this amount First it is appropriate to address
is related to the salary of a key appellant's contention that the con-
person transferred without the re- tract contained no express provi-
quired prior approval of the Gov- sion concerning applicable cost ac-
ernment. counting standards. Appellant cor-

Clause 18, "Allowable Cost and rectly states that the notation, "Not
Payment" (AF-14), contains the applicable to educational institu-
following pertinent provisions: tions" is typed beside paragraph 15

(a) For the performance of this contract, of the Special Instruction to of er-
the Government shall pay to the Contrac- ors. This paragraph relates to cost
tor the cost thereof [hereinafter referred accounting practices under con-
to as "allowable cost"] determined by the tracts subject to the requirements of
Contracting Officer to be allowable in ac- the Cost Accounting Standards
cordance with: Bad nsbaarp ,cn

(1) Subpart 1-15.3 of the Federal Pro- Board. In subparagraph d, con-
curement Regulations as in effect on the tracts with educational institutions
date of this contract * * and subject to FPR 1-15.3 (41 CFR

(2) The terms of this contract. 1-15.3) are excepted from such re-
Clause 23, "Audit and Records" quirements. However, the above

provides: quoted portion of Clause 18 of the
contract clearly provides for allow-

(a) the Contractor shall maintain books, cots t e dried by the
records, documents, and other evidence able costs to be determined by the
and accounting procedures and practices, Contracting Officer in accordance
sufficient to reflect properly all direct and with FPR 1-15.3. Regarding pay-
indirect costs of whatever nature claimed roll systems of educational institu-
to have been incurred and anticipated to
be incurred for the performance of this tions, FPR 1-15.309-7(d) states
contract. The foregoing constitute "rec- that:
ords" for the purposes of this clause. [I]nsttutional payroll systems must be

Article XIII, "Identification of supported by either (1) an adequate

Key Personnel and Notification of appointment and workload distribution
(Change" provides: system accompanied by monthly reviews

performed by responsible officials and a
It is recognized by the parties that in reporting. of any significant changes in

order to maintain a successful program, workload distribution of each professor
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or professional staff member, or (2) a
monthly after-the-fact certification sys-
tem which will require the individual
investigators, deans, departmental chair-
men, or supervisors having firsthand
knowledge of the services performed on
each research agreement to report the
distribution of effort.

Therefore, we find that the contract
did contain express provisions con-
cerning applicable cost standards.

The second contention of appel-
lant is that the contract was fully
and satisfactorily completed and
the Government offered no evidence
that the persons involved in the sal-
ary transfers did not work on the
contract. The satisfactory comple-
tion of a cost reimbursable contract
is not a determining factor for al-
lowance of costs, unless it can be
shown that the costs were actually
incurred by the contractor and are
otherwise allowable. Had fortui-
tous circumstances permitted the
contract to be fully performed with
the expenditure of only 50 percent
of the estimated cost, the contractor
has no claim for any cost above
those actually incurred. Conversely,
a cost reimbursable contractor has
no obligation to complete the con-
tract work when the estimated costs
have been exceeded. Therefore, the
satisfactory completion of the con-
tract work is not relevant to the
issue of entitlement to the total esti-
mated costs. The second part of ap-
pellant's argument seeks a reversal
of roles between the contractor and
the Government. It is the contrac-
tor's responsibility to maintain rec-
ords in compliance with the contract
requirements which show that the

persons involved in the salary trans-
fers did actually work on the con-
tract. Except for the affidavit of Dr.
Commoner, which will be discussed
below, the Government's examina-
tion of appellant's records could
not verify whether the persons in-
volved worked on the contract. The
contract agreement is for the con-
tractor to keep adequate cost rec-
ords to show incurred costs. The
Government does not agree to keep
records of the contractor's expendi-
tures, so that proof that the persons
did not work on the contract would
not normally exist. What is impor-
tant is that the contractor's burden
of keeping the records of actual
costs incurred carries with it the
burden of proving by adequate rec-
ords that the involved persons' sal-
aries were a part of the actual cost.
Appellant's third contention is that
the salary transfers did not occur
near the end of the contract per-
formance period. Again, appellant
does not perceive its obligations cor-
rectly. The transfer of cost to a
contract close to the end of the con-
tract performance may cause con-
cern and closer scrutiny of the
transfer by the auditors. However,
the disallowance of salary transfers
is based on insufficient documenta-
tion, and not on the time the trans-
fers occurred. In this appeal, we are
concerned only with the question of
whether the contractor's records are
sufficient to show that the disputed
costs were incurred in performance
of the contract.

Appellant has not offered the evi-
dence necessary to support the

0s 91
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fourth argument respecting the
reasonableness and necessity of the
compensation sought in perform-
ances of the contract (the total esti-
mated cost) and the purpose of au-
dits. Regarding the amount of com-
pensation sought, our discussion
above should suffice to show that
reasonableness of the compensation
sought by appellant is not determin-
ative. The necessity of expenditures
must be measured against the ade-
quacy of appellant's records show-
ing the actual costs and the allowa-
bility of the costs under the contract
standards. Absent any proof offered
in support of the reasonableness and
allowability of the disallowed sal-
ary transfers, we must reject this ar-
gument. The argument that audits
have the basic purpose of permit-
ting future improvements to correct
present deficiencies must fail for
want of proof. We must and do take
notice of the many audits per-
formed for the express purpose of
determining the actual costs ex-
pended in performance of a con-
tract or the actual costs expended in
the performance of a change in the
contract work. Appellant's position
suggests that an audit of a cost re-
imbursable contractor will not be
used to penalize for failure to keep
adequate records. The fallacy of this
position is demonstrated in the myr-
iad of cases to the contrary.

The last argument of appellant
is that the salary transfers were not
timely accomplished because of a
breakdown in the then existing sys-
tem of verbal orders for the trans-
fers. The affidavit of Dr. Commoner
(Exh. A) dated May 1, 1979, is of-

fered to show that the error was
corrected upon discovery some 5 to
6 months later. There was consider-
able delay in settling the record in
this case while appellant's counsel
secured this affidavit from the very
busy and unavailable Dr. Common-
er. A dispute arose between the
parties over the weight to be given
the affidavit as compared with tes-
timony given on deposition. The
Board denied additional time for
appellant to secure the deposition of
Dr. Commoner, and in this instance,
accords the same weight to the affi-
davit.

According to his affidavit, Dr.
Commoner, director of the contract
effort, verbally ordered the transfer
of four persons to the contract work
in June of 1974. This action was
taken because one of the principal
investigators would be absent on
vacation. The order was not carried
out and upon a review of the con-
tract cost records in December, Dr.
Commoner again directed the trans-
fers be made. On this occasion,
the records were changed to show
the transfers. The affidavit is the
specific evidence relied on by appel-
lant in support of the claim for the
disallowed costs. Appellant has not
offered affidavits of any of the per-
sons involved in the salary trans-
fers attesting to their work on the
contract. Neither has appellant al-
leged that any or all of the persons
involved are no longer employed at
the university or are unavailable.
Such affidavits would be more cred-
ible than that of a busy director re-
calling individual transfers on a
single contract occurring 5 years
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earlier. The involved individuals
would be more likely to recall their
work experience or to have noted it
on their resumes of experience. Dr.
Commoner's affidavit is based en-
tirely on his recollection of events
5 years past and no reference is made
to any notes or memoranda in aid
of his memory.

The basic issue presented by the
Government's disallowance of the
salary transfers is whether there is
sufficient evidence that the costs
were incurred in performance of the
contract. Other than the disputed
costs, the auditors found that no
opinion could be expressed respect-
ing allowability of an additional
$76,346 in claimed costs because of
weaknesses in the appellant's pay-
roll certification system. The con-
tract required (FPR 1-15.309-7
(d) ) timely monthly reviews or cer-
tifications by responsible knowl-
edgeable officials of the- workload
distribution. The auditors inter-
viewed several of the responsible de-
partmental officials and found that
many were unaware of the signifi-
cance of the certification process.
The audit revealed many instances
of certifying the monthly reports of
workload distribution on the basis
of initial budgeted amounts. They
found the certifications were un-
timely made months after the re-
porting period and frequent after-
the-fact transfers of salary charges
without regard to the initial cer-
tifications. The transfers were freely
made by the accounting office upon
request by a department without
supporting justification.

Appellant's reply to the audit
does not contest the existence of the
practices found by the auditors. In-
stead, it attempts to justify the ac-
counting practices by reference to
the guidelines in the DHEW
Grants Administration Manual.
previous favorable audit reports by
other agencies, and the absence of
guidelines in any grants instruction
dealing with salary transfers.

Appellant mistakenly relies on
the less stringent accounting re-
quirements that may apply to
grants and was apparently unaware
that different requirements were
expressed in its contracts. It failed
to distinguish between contracts,
grants, and university sponsored
projects and freely permitted retro-
active unexplained adjustments of
charged salary costs between proj-
ects. As a result, appellant's prac-
tices denies knowledge of actual
costs of any project to itself as well
as the Government.

We find that appellant failed to
maintain the contract cost records
as required by the contract. The
cost records that were maintained
do not show that the disputed costs
were actually incurred in perform-
ance of the contract. The absence of
a contemporaneous justification of
the tardy salary transfers cannot be
overcome solely by an affidavit 5
years later by the project director
relying totally on his recollection.
There is no evidence in the record
other than the affidavit to show that
the transferred salary costs were in-
curred in performance of the con-
tract.
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We find that the appellant has
failed to prove his claim and the
appeal is denied.2

RUSSELL C. LYNCH
Administrative Judge

I CONCUR:

WILLIAM F. McGRAw
Chief Administrative Judge

APPEALS OF GREGORY LUMBER
CO.

IBCA-1237-12-78,

1238-12-78
1239-12-78
1240-12-78

Decided March 11, 1980

Contract Nos. OR090-TS7-8 (Poddle
Creek),
36090-TS5-49 (Fish
Creek),
OR090-TS6-18 (Sal-
mon Creek),
OR090-TS6-60 (Rat
Creek),

Bureau of Land Management.

Motion to dismiss granted.

1. Contracts: Construction and Opera-
tion: Intent of Parties-Contracts:
Contract Disputes Act of 1978: Juris-
diction

Where the contracting officer responds to
appellants general inquiry on a number

2 Cases cited in the briefs are not discussed
because the issue presented here of retroactive
unsupported transfers of costs was not an
issue in the referenced cases. Also, some of
the cases cited relate to other types of con-
tracts and to issues not present in this case.

of pending claims, the Board finds that
response is not a new appealable decision
occurring after the effective date of the
Contract Disputes Act of 1978 with re-
gard to four appeals previously dismissed
for lack of jurisdiction and then pending
before the Board on appellant's motion
for reconsideration.

APPEARANCES: Mr. Edward F. Can-
field, Attorney at Law, Casey, Scott &
Canfield, Washington, D.C., for appel-
lant; Messrs. Lawrence E. Cox and
Donald P. Lawton, Department Coun-
sel, Portland, Oregon, for the Govern-
ment.

OPINION BY
ADMINISTRATIVE

JUDGE LYNCH

INTERIOR BOARD OF
CONTRACT APPEALS

Motion to Dismiss

The Government has filed a mo-
tion to dismiss the above-captioned
appeals on the grounds that there is
no appealable contracting officer
decision within the jurisdiction of
this Board.

Background

The above-captioned appeals
were dismissed by the Board in an
opinion dated Sept. 28, 1979, be-
cause the Board lacked jurisdiction.
None of the four contracts involved
contained a disputes clause and the
final decisions of the contracting
officer were made prior to the effec-
tive date of the Contract Disputes
Act of 1978 (P.L. 95-563). The
principal decision of the Board
found that none of the claims had
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been pending before the contract- the Board prior to issuance of the
ing officer on Mar. 1, 1979, the effec- decision on reconsideration. By let-
tive date of the Act, and that the ter dated June 19, 1979, appellant
lack of pendancy gave the Board no forwarded to the contracting officer
jurisdiction over the appeals. a report dated Apr. 26, 1979, pre-

Appellant filed a motion for re- pared by Jackson & Prochnau,
consideration, and by decision dated Inc.. consulting forest engineers.
Nov. 23, 1979, the Board reaffirmed Appellant's transmittal letter char-
the principal decision. On Nov. 28, acterized the Prochnau report as
1979, appellant filed a new notice of relevant to the issue of claimed
appeal in these appeals on the shortages of timber available to ap-
grounds that the contracting officer pellant on 12 contracts (including
had reconsidered the claims during the four under which appeals had
the period from June 19 to Nov. 6, been dismissed) for the purchase of
1979, and that the appeals were timber on Government land. By let-
pending before the contracting of- ter dated Sept. 28, 1979 (referring
fier after the effective date of the only to one contract with a pending
Act to permit the Board to take claim), the District Manager of the
jurisdiction of the appeals. The Eugene, Oregon, office of the Bureau
Government filed a motion to dis- of Land Management responded
miss dated Feb. 1, 1980. By order giving the results of reviewing the
dated Feb. 12, 1980, the Board re- Prochnau report, and again denied
quired appellant to respond to the appellant's request for relief. Hie
motion to dismiss and to support its advised appellant of the reasons it
request for a hearing by Mar. 7, considered the Prochnan report to
1980. Appellant's memorandum in be in error in its conclusion that
support of its request for a hearing there should only be small differ-
was filed with the Board on Mar. 5, ences between timber recovery un-
1980, and its response to the motion der the Bureau scaling standards
to dismiss on Mar. 7, 1980. and those of the Columbia River

In the new notice of appeal dated Scaling Bureau.
Nov. 28, 1979, appellant urges that In a letter dated Oct. 9, 1979, ap-
an exchange of correspondence ini- pellant referenced only seven of its
tiated with the contracting officer by contracts (including the ones under
appellant on June 19, 1979, consti- which appeals had been dismissed).
tuted a reconsideration of the dis- The letter stated:
missed appeals and a new adverse We appreciate your letter of Septem-
decision by the contracting officer. ber 28, 1979, concerning the Simonsen
Appellant argues that this exchange Road tract.
of correspondence after the effective You asserted in that letter that the
date of the Act affords jurisdiction Prochnau Report erred in its conclusion

that substantial differences exist be-
to the Board. None of the docu- tween BLM's method of scaling and

ments relied on were furnished to other methods.
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You may note that the Prochnau re-
port was forwarded to you for your con-
sideration because of our belief that as
expert opinion it impacts on the other
Gregory timber sale contract claims. Are
we to infer that your comments about
the Prochnau Report apply also to the
other Gregory claims in the same man-
ner you applied it to Simonsen Road?

The District Manager responded
by letter dated Nov. 6, 1979, refer-
encing only the Simonsen Road con-
tract. He advised that the statement
attributed to him was incorrect and
that the Prochnau report claims
that substantial differences do not
exist between the two scaling meth-
ods (underscoring was used in the
letter). He concluded with the fol-
lowing: "Essentially our disagree-
ment with the Prochnau report in-
volves basic mensurational princi-
ples. Therefore, we must answer the
question raised in the last sentence
of your letter in the affirmative."

The above exchange of correspon-
dence is the basis for the claim that
the contracting officer rendered a
new adverse decision on the dis-
missed appeals.

Discussion and Findings

Appellant's memorandum in sup-
port of the hearing request recites a
number of differences or issues
raised by the Government's motion
to dismiss to indicate there exists
factual issues between the parties
that require testimony of witnesses
in a hearing to resolve. Admitting
at the outset that the documents are
determinative of appellant's right
to appeal, appellant treats the argu-
ments made by counsel for the
Government as adding facts requir-

ing resolution by testimony of
witnesses. The factual issues con-
fronting this Board are those that
are inherent in the actions of the
parties and, whether correctly per-
ceived by the parties themselves, the
factual differences cannot be en-
larged by the arguments of oppos-
ing counsel. Appellant proposes
witnesses to testify concerning the
reason, and motivation for the
actions forming the factual basis
for the appeals. Absent fraud,
which is not alleged, the actions of
the parties are represented in a few
documents or exchanges of cor-
respondence. Unless given good
cause to inquire into the motivation
of a participant to a dispute, the
undisputed, recorded actions of the
parties are evidentiary values for
the Board to consider. Whether
motivated by pressures from su-
periors, an excess of zeal or by other
factors, it is the recorded actions of
a responsible official or officials of
either party that determines
whether the contractual rights and
obligations of the parties have been
altered. The documents on which
these new appeals are based have
been provided by the parties. The
documents speak for themselves.

The Board finds that the docu-
mentary evidence submitted by the
parties to be sufficient to resolve the
issue of whether the appeals are
properly before this Board. The
documents themselves have not
been challenged so that the value of
a hearing would necessarily be
limited to testimony regarding the
correct interpretation of the docu-
ments. We consider the interpreta-
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tion of the documents to be a ques-
tion to be resolved by the Board,
aided by the arguments of both
counsel; but we find that the testi-
mony of witnesses concerning issues
of motivation that are not in issue
are not relevant to our deliberations.
Therefore, we deny appellant's re-
quest for a hearing.'

The central issue involved in
these appeals is whether the con-
tracting officer rendered a new de-
cision in the instant cases which is
appealable to this Board. Appel-
lant's letter of Sept. 28, 1979, does
ask that the position of the Bureau
concerning the referenced contracts
be considered in light of the Proch-
nau report. The District Manager's
response dealt only with the pend-
ing appeal on the Simonsen Road
contract claim in denying the relief
requested. The response went fur-
ther to point out the shortcomings
of the Prochnau report which was
said to have been carefully studied
before reaching a decision on the
claim involving the Simonsen Road
contract. The District Manager did
not refer to any other specific claim.
He referred to prior responses to
claims of appellant to reiterate the
position taken in denying the
claims, which was that the purchase
price is not contingent upon the
volume of timber recovered by the
purchaser. Clearly, he did not dis-
cuss appellant's request that the
Government position on all the
claims be reconsidered in the light

'The right to a hearing is not absolute. See
Bateson-Ch eves onstruction Co., ICA No.
670-9-67 (Oct. 8, 1968), 68-2-BCA 7289.

of the Prochnau report, but rather
reiterated the position consistently
taken by the Government. Appel-
lant recognized the District Man-
ager had limited his consideration
to the Simonsen Road contract in
the opening sentence of the Oct. 9,
1979, letter and asked whether his
comments on the Prochnan report
could be inferred to apply to the
other Gregory claims. The Govern-
ment response was that the Govern-
ment position respecting the Pro-
chnau report had been misstated
and that the question raised must be
answered in the affirmative.

It is significant that the Prochnau
report relates to the results of using
different scaling methods to deter-
mine the amount of recovered tim-
ber. The Government has consis-
tently taken the position on appel-
lant's claims that the amount of
timber recovered by them is not
relevant to the lump-sum purchase
price. Therefore, its review and re-
sponse pertaining to the Prochnau
report related to an issue that had
not been considered relevant and
continued to be considered to have
no relevance to the Government's
position.

Having recognized that the Gov-
ernment response to the Prochnau
report was limited to the Simonsen
Road contract, appellant's claim
that there was reconsideration and
a new decision by the contracting
officer must rest on the final para-
graph of the District Manager letter
of Nov. 6, 1979. The subject of that
letter is "Simonsen Road Timber
Sale Contract R090-TS60-81."
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The concluding paragraph states a
disagreement with the Prochnau re-
port involving basis mensurational
principles and affirms that such dis-
agreement would apply equally to
the other Gregory claims. It appears
that if the Government disagreed
with the conclusions of the Proch-
nau report as to the differences that
would result from applying differ-
ent standards of measurement, it
would be incongruous to expect that
the same reviewers would reverse
that opinion to consider the report's
conclusions to be valid on other
similar claims. Therefore, appellant
was asking a question that required
no answer beyond that already
given unless the question was asked
for another purpose, i.e., to attempt
to breathe life into the dismissed
appeals.

Assuming, arguendo, that the
District Manager's response in final
paragraph of the Nov. 6, 1979, let-
ter was a direct response to "the
other Gregory claims" referred to in
appellant's letter of Oct. 9, 1979,
the above-captioned appeals had
been dismissed by this Board on
Sept. 28, 1979. By letter dated Oct.
26, 1979, appellant requested recon-
sideration of the decision dismissing
the appeals. The instant appeals

C were therefore pending before the
Board on the date of the District
Manager's letter of Nov. 6,1979, and
were not claims pending before the
contracting officer (see principal de-
cision). Consequently, the contract-
ing officer's response could only re-
late to claims pending before him,
and not the instant appeals then
pending before the Board.

We find nothing in the corre-
spondence indicating any intent to
reconsider or actual reconsideration
of the instant appeals by the con-
tracting officer. At best, appellant's
claim of a new contracting officer's
decision rests on the fact that he
may have inadvertently rendered a
new decision by responding to a
question requiring no answer be-
yond that already given. We find
that the contracting officer did not
reconsider the claims involved in
the instant appeals and render a
new decision thereon. The Govern-
ment's motion to dismiss is granted.
The appeals are dismissed with
prejudice.2

RUSSELL C. LYNCH
Administrative Judge

I CONCUR:

WILLIAM F. MCGRAW
CAief Administrative Judge

ESTATE OF JOHN JOSEPH KIPP

8 IBIA 30

Decided March 14,1980

Appeal from order by Administrative
Law Judge David J. McKee denying
petition for rehearing.

Above order affirmed; order deter-
mining heirs reversed in part and
remanded.

2 we note that appellant's response to the
motion to dismiss incorrectly states that the
appeals, were previously dismissed without
prejudice.



ESTATE OF JOHN JOSEPH KIPP
March 14, 1980

1. Indian Probate: Claim Again
Estate: Generally

The Board is not limited in its scope
review of an Administrative Law Judge
disposition of claims and may exercis
the inherent authority of the Secretary t
correct a manifest injustice or clear err(
where appropriate.

2. Indian Probate: Claim Again,
Estate: Proof of Claim

It would defeat the intent of Congres;
which has formulated strict rules for th
Secretary to follow in the managemen
of trust property, for claims arising fror
alleged agreements affecting trust realt
to be allowed on the basis of mere parc
evidence. The potential for fraud woul'
otherwise be too great.

3. Indian Probate: Claim Agains
Estate: Generally

St 5. Indian Probate: Claim Against
Estate: Timely Piling: Generally

)f In accordance with 43 CFR 4.250, all
I's claims against the estate of a deceased
se Indian held by creditors chargeable with
to notice of the hearing under 43 CFR 4.211
or (c) shall be filed prior to the conclusion

of the first probate hearing and if they
are not so filed, they shall be forever
barred.

APPEARANCES: William B. Sherman,
e Esq., for appellants Aurice Kipp Show
t and Max Lee Kipp; lames C. Nelson,
a Esq., for creditor Glacier County Bank.
y

'l OPINION BY CHIEF ADMIN-
ISTRATIVE JUDGE

HORTON
it

INTERIOR BOARD OF
The amount of a claim which must be INDIAN APPEALS
paid from trust assets is as crucial a On Oct. 26, 1977 John Joseph
decision as whether such claim should be 7 p
paid at all. It would therefore be im- Kipp died intestate at the age of 52
proper for the Administrative Law Judge at Great Falls, Montana. He is sur-
to allow the agency superintendent to vived by his widow, Betty Joy
determine the amount of an approved Kipp, and an adopted son, Martin
claim which must be paid a general cred-
itor based on future documentation of James Kipp. Decedent was the
the creditor's exhaustion of an Indian beneficial owner of real property on
decedent's non-trust assets. the Blackfeet reservation in Mon-

4. Indian Probate: Claim Against tana held in trust by the United
Estate: Source of Funds for Payment States under the provisions of the

General Allotment Act of Feb. 8,
While the Department's regulations do 1887, 24 Stat. 388, 25 U.S.C. §§ 331-
not explicitly recite that trust assets may 358 (1976). The value of the trust
be utilized for the payment of general
creditors' claims only after all other real property for purposes of pro-
sources of compensation have been ex- bate was estimated at $80,451.12
hausted, this limitation is implicit in (including buildings on the land
both the Department's regulatory plan valued at $10,000). At the time of
for the nvment f 1nims nd in It n-
ture of the trust relationship between the
Secretary and Indian heirs of allotted
lands. Any trustee, let alone the Secre-
tary, would be derelict who generally
commits trust funds to pay debts legally
compensable from other sources.

decedent's death, there were appar-
ently no cash assets in his Individ-
ual Indian Money Account at the
Blackfeet Agency. However, in ad-
dition to his trust property, dece-

ZN'
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dent possessed extensive assets in
non-trust realty and personalty.
Seven claims totaling more than
$186,000 were presented against the
trust estate in the proceedings
below.

Two hearings were conducted in
this probate, the second of which
was a supplemental hearing on the
sole issue of the estate's liability for
claims of indebtedness previously
filed. On Mar. 30, 1979, Administra-
tive Law Judge David J. McKee
entered an order determining heirs.
Included in this order were separate
rulings allowing or disallowing the
various claims at issue.

Aurice Kipp Show, decedent's
surviving sister, and Max Lee Kipp,
a surviving brother, filed a petition
for rehearing from the above order
on May 4, 1979. The petitioners al-
leged that Judge McKee had erron-
eously denied their claims for un-
paid rental allegedly due them by
the deceased for the use of land.
This petition was denied by Judge
McKee by order dated June 6, 1979.

A notice of appeal from the order
denying petition for rehearing was
filed with the Board of Indian Ap-
peals on Aug. 6, 1979, by William
B. Sherman as counsel for Aurice
Kipp Show and Max Lee Kipp. Ap-
pellants' opening brief was filed in
this matter on Oct. 23, 1979. The
only other brief received by the
Board is a statement filed by James
C. Nelson, counsel for the Bank of
Glacier County, which received
conditional approval from Judge
McKee for its claim filed against

the estate in the amount of
$99,096.18.'

Scope of Review

[13 In the course of evaluating
the Administrative Law Judge's
disposition of appellants' claims,
the Board has examined the basis on
which other claims were either al-
lowed or disallowed in this ease. As
a result of this review, it is consid-
ered necessary in this decision to
reverse the Judge's allowance of one
of these claims and to qualify the
extent to which other claims ap-
proved by the Administrative Law
Judge and from which no appeal
was taken are, under law, actually
payable. This expanded considera-
tion of the decision appealed from
is authorized by 43 CFR 4.290
which states in part: "The Board
shall not be limited in its scope of
review any may exercise the inher-
ent authority of the Secretary to
correct a manifest injustice or error
where appropriate."

Discussion, Findings and
Conclusions

In his order determining heirs,
the Administrative Law Judge
ruled on seven separate claims
against decedent's estate as follows:

1 Decedent's widow, Betty oy Kipp, has
submitted several statements urging expedited
resolution of this appeal without addressing
the merits of appellants' claims. Counsel
James W. Zion, Helena, Montana, submitted
a certificate of representation to the Board on
behalf of the Mildred Kipp, descedent's former
spouse, but no brief or other statement was
subsequently filed.
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1. Denied claim of Aurice Kipp
Show (appellant herein) in the
amount of $14,953.50, allegedly due
on an oral promise to compensate
for use of trust land.

2. Denied claim of Max Lee Kipp
(appellant herein) in the amount of
$7,226.75, allegedly due on an oral
promise to compensate for use of
trust land.

3. Denied claim of Woodrow
Kipp, a brother of decedent, in the
amount of $2,500, allegedly due on
an oral promise to compensate for
trust land acquired by gift deed.

4. Approved claim of the Black-
feet Tribe in the amount of $4,517.30
for unpaid balance on a loan which
was secured by a Departmentally
approved Assignment of Trust
Property and Power to Lease dated
Oct. 26, 1959.

5. Approved claim of Bank of
Glacier County in the amount of
$99,096.18, secured in part by liens
on non-trust property and assets, to
the extent such unpaid indebtedness
is not satisfied by "the total liquida-
tion of all non-trust security held
by the Bank."

6. Approved claim of Good-Ta-
baracci, Inc., in the amount of
$1,875 (plus interest) for unpaid
balance on crop hail insurance.

7. Approved claim of Mildred
Kipp, former spouse of decedent, in
the amount of $55,000 based on
State court divorce decree and sub-
ject to limitation that deduction be
made for "amounts already paid
thereon from whatever source."

For the reasons set forth below,
the Board affirms the Administra-
tive Law Judge's disposition of
Claim Nos. 1 through 4 as enumer-
ated above; remands for further
proceedings the disposition of Claim
Nos. 5 and 6; and reverses the ruling
on Claim No. 7.

[2] The claims of Aurice Kipp
Show, Max Lee Kipp, and Wood-
row Kipp are not allowable for the
simple reason that insufficient proof
was offered by these claimants to
establish a legal indebtedness of the
decedent to them. By law, it was in-
cumbent on those either leasing or
deeding any interest in trust lands
to the decedent during his lifetime
to obtain Departmental approval.
See 25 FR 121.17-121.23 and 25
CFR Part 131.2 Yet, no records were
produced by these claimants in sup-
port of their claims that the dece-
dent either acquired trust land or
the use of trust land from them
through a compensation agreement.

In short, it would defeat the in-
tent of Congress, which has formu-
lated strict rules for the Secretary
to follow in the management of
trust property, for claims arising
from alleged agreements affecting
trust realty to be allowed on the
basis of mere parol evidence. The
potential for fraud would otherwise
be too great.

In contrast to Claim Nos. 1
through 3 above, the Blackfeet

2 The statutory authority for these regula-
tory requirements appears in scattered secs.
of volume 2 of the United States Code. For
complete listings, see "Authority" preface to
the rules cited.

317-795 0 - 0 - 3
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Tribe produced competent evidence
of a valid claim against decedent's
estate. The indebtedness was proven
by documentary evidence and, in ac-
cordance with statute, the encum-
brance on decedent's trust property
had received Departmental ap-
proval. See 25 U.S.C. § 483a
(1976).3

The claim by the Bank of Glacier
County was also supported by docu-
mentary evidence. Unlike the claim
of the Blackfeet Tribe, however, it
is not secured by any liens against
decedent's trust property. Under
the circumstances, it was correct
for the Administrative Law Judge
to allow this claim as one established
by any other general creditor, pur-
suant to the provisions of 43 CFR
4.2504.251.

[3] However, it appears from the
order approving the bank's claim
that the specific amount of compen-
sation to be given this creditor was
left to the agency superintendent to
decide, based on future documenta-
tion of the bank's exhaustion of de-
cedent's non-trust assets.4 Such a
procedure is improper.

The amount of a claim which must
be paid from trust assets is as cru-

3 The tribe's claims is allowable in this case
as a preferred claim notwithstanding the fact
it could obtain redress by means of foreclosure
or other methods prescribed in its lending
agreement with decedent. Since there was no
objection to the tribe's claim, it is presumed
the heirs at law preferred settlement of the
estate's indebtedness to the tribe through the
probate claims procedure rather than possibly
losing certain lands by foreclosure. See and
compare Estate of Lawrence Ecoffep, 5 IBIA
85 (1976); Acting Associate Solicitor's Memo-
reand (lian Affairs) to Exramisner Mont-
go7mery, A-58-1104.9A (Apr. 14, 1958).

I See Order Determining Heirs dated
Mar. 0, 1979, at pp. 5-7.

cial a decision as whether such
claim should be paid at all. This
fact is patently clear where, as here,
the amount claimed exceeds the
estimated value of the trust estate
as a whole. The Department's reg-
ulatory scheme for the payment of
claims, found in 43 CFR 4.250-
4.252, clearly envisions that the Ad-
ministrative Law Judge presented
a claim will decide the amount of
payment, if any, to which a claim-
ant is entitled. See aso 43 CFR
4.240 (a) (3). This decision often
bears on mixed questions of fact and
law, as cited in the foregoing regu-
lations, and, where even on fact
alone, it remains a matter which is
best decided in a quasi-judicial set-
ting. Simply stated, what the Su-
perintendent should hear from the
Administrative Law Judge is how
much to pay a creditor on a proven
claim.5

There is a similar problem with
respect to the claim of Good-Ta-
baracci, Inc. That is, the record is
devoid of any evidence that this
general creditor's claim cannot be
satisfied from non-trust assets of the
decedent.

[4] While the Department's reg-
ulations do not explicitly recite
that trust assets may be utilized for

a-In some cases, this will require retention
of jurisdiction over a case by the Administra-
tive Law Judge until a creditor can prove that
non-trust assets or other securities have been
exhausted and that a sum certain from the
trust estate is therefore owing.

By regulation, there is one exception to the
principle that only the Administrative Law
Judge may determine and award claims. At
43 CrR 4.271 it is provided that agency super-
intendents may determine and award credi-
tors' claims when the value of a deceased
Indian's trust personal property and cash is
less than $1,000.
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the payment of general creditors'
claims only after 'all other sources
of compensation have been ex-
hausted, this limitation is implicit
in both the Department's regula-
tory plan for the payment of
claims and in the nature of the
trust relationship between the Sec-
retary and Indian heirs of allotted
land. For that matter, any trustee,
let alone the Secretary, would be
derelict who generally commits
trust funds to pay debts legally
compensable from other sources.8

5
Note, for example, 43 CFR 4.2.50(b) which

states in part: "[Ojialms shall show the
names and addresses of all parties in addition
to the decedent from whom payment might be
sought."

7 Consistent with the Secretary's trust re-
sponsibility to Indian heirs of allotted land,
it has long been recognized by the Department
that claims against an estate may not be en-
forced through the sale of trust lands. Estate
of John J. Akers, 1 IBIA 246, 259 (1972).

8 In a dissenting opinion in this case, it Is
submitted that because allotted lands are not
subject to liens of indebtedness incurred while
title is held in trust (25 U.S.C. § 354 (1976) ),
the Secretary lacks authority to administra-
tively allow claims against trust estates.

During the 70 years in which the Depart-
ment has been allowing claims against trust
estates, only one Federal district court has
used the above argument to disallow a claim.
Running Horse v. Udall, 211 F. Supp. 586
(D.D.C. 1962). There, the court held that the
Secretary could not compensate a state for
old-age assistance payments rendered a de-
ceased Indian from trust assets of the de-
ceased. Departmental regulations were subse-
quently changed to accommodate the court's
holding. See 43 CR 4.250(g). Notwithstand-
ing the possible merits of the dissenting opin-
ion, it remains beyond the authority of this
Board to declare invalid the various regula-
tions of the Department allowing the payment
of claims.

For the proposition that the Secretary pos-
sesses implied legal authority to allow claims
in Indian probate proceedings held in accord-
ance with 25 U.S.C. § 372-373 (1976), see
Felix Cohen's Handbook of Federal Indian Law
at 231 (U.N.M. ed. 1971), Solicitor's Opin-
ion. 61 I.D. 37 (1952); 25 U.S.C. § 373a

The Board sees no recourse but
to remand this matter to the Ad-
ministrative Law Judge 9 for the re-
ceipt of evidence and entry of a
specific order allowing the claims of
the Bank of Glacier County and
Good-Tabaracci, Inc., in specific
amounts authorized by law and De-
partimental regulations.

[5] Finally, the claim of Mildred
Kipp should have been disallowed
by the Administrative Law Judge
as untimely filed. At 43 CFR 4.250
(a), it is provided:

(a) All claims against the estate of a
deceased Indian held by creditors charge-
able with notice of the hearing under
§ 4.211 (c) shall be filed with either the
Superintendent or the Administrative
Law Judge prior to the conclusion of the
first hearing, and if they are not so filed,
they shall be forever barred. [Italics sup-
plied. ]

Mildred Kipp filed her claim with
the Administrative Law Judge on
Aug. 28, 1978, one day before the
second hearing held in the probate
of decedent's estate. The first hear-
ing was held May 9, 1978, and it
was prior to the conclusion of such

(1976) (an Act adopted in 1942 relating to es-
cheat wherein Congress expressly authorizes
the Secretary to pay creditors' claims); and
Estate of Martin Spotted Horse, Sr., 2 IBIA
265, 81 I.D. 227 (1974). In addition to the
foregoing, we merely note the following: To
the extent that Indians exist daily on lines
of credit furnished them by grocers, doctors,
and other life-blood creditors, it is difficult to
perceive the good of a rule which would either
deny them this lifestyle or seriously impair
it through some form of "Departmental
approval" requirement.

oAdministrative Law Judge McKee has re-
tired. Remand will therefore be made to his
successor, Administrative Law Judge Alexan-
der H. Wilson.
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hearing when Mildred Kipp
quired to file her claim.lo

Therefore, by virtue of t
thority delegated the Board
dian Appeals by the Secret
the Interior, 43 CFR 4.L, th
sion of Administrative Law
David J. McKee, dated J
1979, denying appellants' p
for rehearing, is affirmed. Ho
the Order Determining Heirs
Mar. 30, 1979, is reversed as 
part of the decision allowii
claim of Mildred Kipp. Fi
this estate is remanded to tl
ministrative Law Judge with
diction over the matter to 
evidence and make specific fir
conclusions and orders as
amount of compensation, if a]
Bank of Glacier County and
Tabaracei, Inc., are entitled
ceive from the Department
tent with this opinion and the
latory requirements of 43
4.250-4.252.

WM. PHILIP HORTON
Chief Administrati;e Jt

I CONCUR:

MITCHELL J. SABAGH
Adm inistrative Judge

10 t is noted that Mildred Kipp ha
edy at law for satisfaction of her 
virtue of the decree of divorce entere(
bate No. 2972, District Court of ti
Judicial District, State of Montana,
of Glacier, on Jan. 2, 1975. The I
judgment does not purport to affect di
trust property. If it does, It is to sue
voidable. See Mflen v. Simmons, 2
192 (1914).

tvias re-

he fllu-

ADMINISTRATIVE JUDGE ARNESS
DISSENTING:

Presentation of creditors' claims
of In- to the Administrative Law Judge
ary of during probate against decedent's
e deci- interests in allotted trust lands
Judge raises issues in this probate which
une 6, require construction of provisions
etition of the General Allotment Act, the
wever, Act of Feb. 8, 1887, 24 Stat. 388, 390
dated (25 U.S.C. §§ 331, 349 (1976)). The

to that Allotment Act is characterized thus
rig the by the Court of Appeals for a cir-

irther, cuit where a large amount of al-
le Ad- lotted land is situated: "The pater-

. . nalism that characterizes the Allot-
Juris- ment Act undoubtedly now offends

receive many Indians and non-Indians, but

idings, we are free neither to rewrite his-
to the tory nor to redraft the Act to con-
ny, the form to our notions of contempo-
Good- rary social attitudes" (Akers v.
to re- Morton, 499 F.2d 44, 48, .3 (9th

consis- Cir. 1974), cert. denied, 423 U.S.
eregu- 831 (1975)).

CFR The main purpose of the General
Allotment Act is to end the tribal
and nomadic ways of life among
the Indians, to encourage family

idge farming among them, to protect the
allottees' interest in their trust lands
and provide their families with per-
manent homes (Hopkins v. United
States, 414 F.2d 464 (9th Cir.
1969)). Sec. 1 of the Act, 25 U.S.C.
§ 331 (1976), provides for allot-

s a rem- ments to individuals for agricul-
:laim by tural purposes. After 25 years the
I In Pro-
Le Ninth United States is to "convey * * * [a

County patent] to said Indian, or his heirs
'oregoing dshre
?cedent's * * * in fee, discharged of said trust
h extent and free of all charge or incum-

brance" (25 U.S.C. 348 (1976)).
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When the fee patent is given, the
lands shall then become subject to
state law, but until then, "[S]aid
land shall not be liable to the satis-
faction of any debt contracted prior
to the issuing of such patent" (25
U.S.C. § 349 (1976)). The Presi-
dent extended the trust period (to
the lands here in issue) until the pe-
riod of trust responsibility was ex-
tended indefinitely by the Indian
Reorganization Act of 1934 (Act of
June 18, 1934, 48 Stat. 984 (25
U.S.C. § 462 (1976)). The 1887 Act
contains no exception to the provi-
sion prohibiting encumbrance of
the land allotted prior to discharge
of the trust: If such exceptions ex-
ist, they must appear in later enact-
ments.

The development of an elaborate
scheme of probate administration
by the Secretary was probably not
in contemplation of Congress in
1887 when the General Allotment
Act became law. Pursuant to the
Act the Secretary divided the reser-
vations affected into allotments
which were distributed to individ-
ual Indians subject to restrictions
against alienation.' The continued
extension of the trust period, how-
ever, made some sort of probate
procedure appear necessary. The
current probate practices derive
from the Act of June 25, 1910,2

1 The Blackfeet reservation is one of the

reservations directly affected by the Act; it

was created by the Act of Apr. 15, 1874, 1S

Stat. 28.

2 36 Stat.: 856, 25 U.S.C. § 373 (1976), as

amended. The evolution of Departmental pro-

bate practice is traced in the Introduction to

Digest of Federal Indian Probate flew, Office

of Hearings and Appeals (1972). Currently,

which made the administration of
the estates of individual Indians the
exclusive province of the Secretary,
subject to infrequent judicial review
of decisions.3

The practice of allowing claims
began immediately following the
1910 statutory probate enactments
and was formalized in Depart-
mental regulations.4 The regula-
tions promulgated in 1935 reflect
the policies applied in earlier De-
partmental orders in probate cases
decided in the course of the Secre-
tary's administration of Indian
estates, and present the same gen-
eral scheme as regulations currently
in effect published at 43 CFR Part
4, Subpart D., The early creditors'

the probate of Indian trust estates is admin-
istered by Indian probate Administrative Law
Judges under the provisions of Departmental
regulation 43 CFR Part 4, Subpart D, whose
administration of probate matters is review-
able by this Board in, the Office of Hearings
and Appeals, Department of the Interior. 36
FR 7186 (Apr. 15, 1971); 36 PR 248i13
(Dec. 23, 1971).

a See Tooahnippah v. Hickel, 397 U.S. 598
(1970), for a discussion of judicial review of
Departmental probate proceedings. Early cases
established that the power of the Secretary
to handle these matters was virually exclu-
sive. McKay v. Kalyton, 2,04 U.S. 458 (1907);
Dv-vs-tse-snil-ki v. Smith, 194. U.S. 401
(1904); Bond v. United States, 181 F. 613
(C.C. Or, 1910).

4 Following the June 25, 1910, Act, regula-
tions were issued in 1910 by the Secretary;
regulations were again published in 1915, and
revised in 1923 and 1935. Determination of
Heirs and Approval of Wills of Indians Eacept
Members of the Five Civilized Tribes and the
Osages, Regulations. May 31, 1935, 55 I.D.
263.

r Specifically 43 CFR 4.250 through 4.252.
Previously appearing at 25 CPR Part 15, the
probate regulations were republished at 43
CFR Part 4 in 1971, concurrent with the
establishment of the Office of Hearings and
Appeals. 43 CFR 4.252, the section of the reg-
ulation construed by this opinion, appears for
the first time in that publication of the Rules.
36 FR 24813 (Dec. 23, 1971).
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claims appear to have been for
relatively insignificant amounts
which were small in relation to the
trust estate; the payment to the
creditors was often made in a re-
duced amount or denied altogether
if the estate was small or the condi-
tion of the heirs seemed to warrant
reduced payment or denial of
payment.6

However, except as provided by
Congress, the Secretary is not au-
thorized to allow debts incurred by
an Indian decedent to be a charge

, See, for example, Estate of Samuel John
Eagle Horse, Probate 165.1 (Sept. 6, 1911),
where claims totaling $392.30 were disallowed
against an estate composed of $30.80 in cash
and trust land valued at $665.81.

Most reported Instances Involving Depart-
mental approval of creditors' claims appear
after 1910. Representative claims, usually for
less than $100, include claims for groceries
and auto repairs (Estate of Phillip American
Bear, Probate 1818-33 (Dec. 2, 1933)); re-
payment of prior approved loans (Estate of
Noah Bad Wound, Probate 78151-38 (May 9,
1939')); support of decedent by maternal
grandmother (Estate of Mary Bear Looks Be-
hind, Probate 1022.79-21 (Dec. 20, 1921))
casket (Estate of Black Eagle, Probate 36381-
34 (Apr. 18, 1935)) ; nursing care (Estate
of Black Hawk, Probate 63211.30 (Jan. 28,
1935)) ; clothing (Estate of Blue Eyes, Pro-
bate 86659-26 (June 21, 1933)); abstractor's
fee (Estate of William Carpenter, Probate
55428-34 (Mar. 29, 1935)); alimony and
child support (E state of Eleanora Devine,
Probate 33411.29 (July 23, 1929)); State old
age assistance (Estate of Lucy Little Tail,
Probate 25973-38 (July 20, 1943) ); surgeons
fees and hospital bills (Estate of Fred
Loudnr&, Probate 14035 (Apr. 3, 1935));
"luxury items" (Estate of William Palmier,
Probate 17609-35 (June 21, 1935)); gasoline,
oil, tires, chains, car battery, and coal (Estate
of Charles Roabideauo', Sr., Probate! 86116
(May 24, 1937)); hauling wood and water
(Estate of Sharp Pointed, Probate 11948.36
(Sept. 30, 1936)); tribal court judgment
(Estate of Lucy Spotted Crow, Probate
20370-32 (Aug. 8, 1932)); car repair and
restaurant bill (Estate of Foster Thunder-
hawk, Probate 31837-26 (Feb. 27, 1940));
and a loan secured by a note (Estate of Ben-
jamin Quapaw, Probate 28998-20 (Mar. 14.
1927)).

or encumbrance against the de-
cedent's trust property in the hands
of his Indian heirs (25 U.S.C. § 349
(1976); Squire v. Capoeman, 351
U.S. 1 (1956); House v. United
States, 144 F.2d 555, ert. denied,
323 IT.S. 781 (1944); Running
Horse v. Ulall, 211 F. Supp. 586
(D.D.C. 1962); Estate of P7ti/lip
TooisgaA, 4 IBIA 541, 82 I.D. 541
(1975), aff'd Tooisgah v. Kleppe,

418 F. Supp. 913 (W.D. Okla.
1976); Solicitor's Opinion M-36066
(Feb. 3, 1959)). Not only does the
Act of June 25, 1910, not provide
for the allowance of creditors'
claims against such estates, the Act
of Feb. 8, 1887, specifically forbids
the practice.7 Congress has, how-
ever,- created several statutory ex-
ceptions to the general rule estab-
lished by the 1887 Act. Thus, pro-
vision is made for payment of
creditors' claims from estates which
escheat (Act of Nov. 24, 1942, 56
Stat. 1021, 25 U.S.C. § 373a and b
(1976) ). Encumbrance is permitted
also, where the Secretary previous-
ly has approved a mortgage of the
trust property during the decedent's
lifetime (25 U.S.C. § 483a (1976))

7 Questions concerning the availability of
assets to satisfy unpaid claims usually focus
on income derived from the land rather than
the land Itself, since the prime reason for
holding the land in trust is to keep it unencum-
bered. It now appears settled that income
derived directly from the land is also trust
property and cannot be encumbered. (This has
not always been clearly the rule, however. See
Jones v. Paunah, 186 F.2d 445 (10th Cir.
1951), rev'd, in Squire v. Capoeman, above.)
What constitutes Income derived directly from
the land may be difficult to ascertain in some
cases but farm land being farmed by the bene-
ficial owner produces income that retains the
trust character Critzer v. United States,-
Ct. Cl.-(Apr. 18, 1979), 47 U.S.I.W. 2684.
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or the creation of a security interest
in cash trust assets for purposes
consistent with the exercise of the
trust responsibility (25 U.S.C. § 410
(1976)). The Departmental credi-
tors claims regulation, 43 CFR
4.252, recognizes the limited scope
within which payment of claims
may be made, providing they may
be allowed only to the extent not
"prohibited by law." There appears
to be no reason why a procedure for
obtaining prior approval of com-
nercial claims could not be devised
within the statutory framnework.
(Mortgages under 25 U.S.C. § 483a
are currently administered pur-
suant to 25 CFR 121.34.)

A 1952 Solicitor's opinion takes
official notice that secs. 1 and 2 of
the Act of June 25, 1910, contain no
provision for the allowance of cred-
itors' claims (Solicitor's Opinion,
61 I.D. 37 (1952) ).8 Despite the ab-
sence of statutory authority for the
payment of such claims, however,
the opinion finds an implied author-
ity in the Secretary to approve
creditors' claims, based upon rea-
soning that accepts analogy to state
probate proceedings as a necessary
part of the distribution of Indian
estates. The position expressed by
the 1952 opinion apparently repre-

s The opinion indicates concern about the
continuing Departmental practice of allowing
claims against trust estates, in light of enact-
ment of an escheat statute expressly providing
for allowance of creditors' claims against
trust estates, apparently as an express excep-
tion to the general rule that claims against
such property are unenforceable. The opinion
concludes that the claims practice based upon
custom should continue, but that some regu-
latory reform Is required In order to provide
a basis for such payments.

sented the position of the Depart-
muent until 1962, when the opinion
in Running Horse v. Udall, above,
held the Departmental position as
stated by the Solicitor to be errone-
oUs while holding a creditor's claim
invalid based upon analysis of the
1887 Allotment Act and the Act of
June 25, 1910.

In Running Horse an order deter-
mining heirs had allowed payment
from trust assets to be made to the
creditor State of South Dakota, a
practice the court found to be be-
yond the authority of the Secretary
where there were living heirs who
were denied the benefit of the trust
property which was subject to the
Secretary's administration pursu-
ant to the General Allotment Act.9

The interaction of the 1887 Act and
the 1910 Act was considered by the

9 211 P. Supp. at 588. The court first found
at p. 587, in a fact situation nearly identical
to that in this probate, that:

"4. The land referred to above originally
was allotted by trust patent No. 276674 dated
June 18, 1912, from the United States to
Abraham Running Horse, Rosebud Sioux Al-
lottee No. 6095, and inherited by James Run-
ning Horse from the trust patentee. The trust
patent was issued under the Sioux Allotment
Act of March 2, 1889, 25 Stat. 888, which by
reference incorporates the provisions of Sec-
tion 6 of the General Allotment Act of Feb-
ruary 8, 1887, 24 Stat. 390, 25 U.S.C. § 349,
as amended. Under the terms of the Sioux Al-
lotment Act, the United States agreed to hold
the land, 'in trust for the sole use and bene-
fit' of Abraham Running Horse or, in the case
of his death, of his heirs; and further agreed,
upon the expiration of the trust period, to
convey the land to Abraham Running Horse or,
in case of his death, to his heirs, 'in fee, dis-
charged of said trust and free of all charge
or encumbrance whatsoever : * * *'; and fur-
ther agreed that such trust lands 'shall not
be liable to the satisfaction of any debt con-
tracted prior to the Issuing of such [feel
patent: * * *.' The trust period is now and
has been in effect at all times material to this
case."

98] 107
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opinion, which concluded that no
implied authority to allow credit-
ors' claims could be derived from a
statutory scheme which expressly
forbids any ecumbrance of the
land which is the subject of the
legislation. The reasoning of the
court in Running Horse thus disap-
proves the logic of the 1952 Solici-
tor's opinion. The rationale for
allowing creditors' claims stated in
the 952 opinion, however, later be-
came the basis for the opinion in the
Estate of Martin Spotted Horse, 2
IBIA 265, 81 I.D. 227 (1974), relied
upon by the majority opinion.

The opinion in Spotted Horse al-
lowed three creditors' claims, two
of which had not been given prior
Secretarial approval, and which,
therefore, lacked a specific statutory
basis. Spotted Horse repeats the
rationale of the 1952 Solicitor's
opinion struck down by the district
court. No attempt is made to dis-
tinguish the holding in the Running
Horse decision, although there is an
inference in Spotted Horse that
Running Horse is limited to its
facts. (The amendment of Depart-
mental regulations to provide that
state old age assistance claims are
not payable from trust assets seems
to confirm that this became the De-
partmental position.) Such an in-
terpretatioif recognizes a claims
practice that has been followed
since 1910, but ignores the Running
Horse holding that "[t]he Secre-
tary is not authorized by law to al-
low debts incurred by an Indian
decedent as a charge or encum-
brance against the decedent's trust

property in the hands of his Indian
heirs." 1 Running Horse and
Spotted Horse simply cannot be
reconciled.

It is a general rule of construc-
tion in statutes involving Indian
affairs that doubtful statutory lan-
guage must be interpreted in favor
of the Indians. Worchester v. Geor-
gia, 31- U.S. (6 Pet.) 214 (1832);
Bryan v. Itasca County, Minnesota,
426 U.S. 373 (1976). In the case
where creditors seek to encumber
trust property established by the
General Allotment Act, however,
there is no ambiguity. The 1887 Al-
lotment Act forbids allowance of
encumbrances prior to termination
of the trust status of allotted lands.
Restrictions on lands imposed by
the General Allotment Act run with
the land: not being personal to the
individual allottee, the restrictions
continue until the time set for their
expiration by Congress. Bowling v.
United States, 233 U.S. 528 (1914);
United States v. Noble, 237 U.S. 74
(1915); Coueh v. Udall, 404 F.2d 97
(1968). The restriction is not af-
fected by the death of the original
allottee, nor by changes in the per-
sonal status of the allotment holder.
Oklaloma Gas & Electric Co. v.
United States, 609 F.2d 1365 (10th
Cir. 1979). Whatever the situations
of the original allottees and their
families may have been in the first
half of the twentieth century, which
may perhaps have led the Depart-

10Id. at p. 588. More importantly, the post-
tion taken ignores the Runsng Horse reason-
ing and the legal basis for the holding, which
is unassailable.
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ment to pay creditors' claims from
trust assets, the conditions of the
second half of the century exempli-
fied by the estate here in probate in-
dicate that creditors' claims pre-
sented against the trust estate of a
small farmer are considerable, and
are capable of effectively eliminat-
ing existing allotments.

The trust estate here in probate
is only a part of the total estate of
the decedent: The record indicates
the greater part of his estate is in
probate in the state district court,
while certain personal effects are
subject to the jurisdiction of a
tribal court established pursuant to
25 CFR Subchapter B, Part 11.
Three different tribunals-State,
Departmental, and tribal are now
administering parts of decedent's
estate. This situation exposes the
fallacy in the thesis that the De-
partmental practice must afford to
commercial and other creditors the
same rights they would enjoy if the
trust estate were unrestricted: to
afford the benefits of the Allotment
Act to decedent's heirs does not
deprive his creditors of a forum for
presentation of their claims.

The majority opinion expresses
concern that a holding which ex-
empts trust property from all credi-
tors' claims will result in a denial
of credit to allottees and their heirs
by the general commercial commu-
nity. It overlooks the statutory
exceptions permitting certain mort-
gages and encumbrances of person-
alty. And it assumes that the allot-
tees have no other assets-an as-

sumption which is demonstrably
false in this instance. The majority
position shows a willingness to "re-
draft the act to conform to our no-
tions of contemporary social atti-
tudes." "l

Congress exercises plenary power
in the area of Indian affairs. United
States v. Kagama, 118 U.S. 375
(1886). In the case of the restric-
tion against encumbrance it imposed
upon trust lands with the passage
of the 1887 Allotment Act, it has
created several exceptions. Trust
lands can be encumbered by the
beneficial owner with the prior ap-
proval of the Secretary, for ap-
proved purposes, as was done in the
case of the mortgage given by de-
cedent to the Blackfeet Tribe (25
CFR 121.34, implementing 25
U.S.C. §§483a, 410 (1976)). The
very existence of the statutory ex-
ceptions indicates that, in the case
of the General Allotment Act, as
with Indian legislation in general,
it is not proper to graft interpreta-
tions unfavorable to Indians onto
the Act without express authority
for such la position. (Bryan v. Itasca
County, above.) If exceptions are
intended to the general rule that
there shall be no encumbrance of
trust lands in the hands of allottees
or their living heirs, Congress must

't Allowance of the exemption for this class
of property from the claims of creditors
merely recognizes a class of property to be
exempt from such claims in addition to the
exemptions permitted by State laws. The rec-
ord of this case indicates that, except for the
tribe, none of the creditors placed any reliance
upon the trust property when they extended
credit to decedent.

317-795 0 - 80 - 4
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enact those exceptions in specific
legislation12

Of the seven claims presented
against the estate, only one was pre-
sented for prior approval by the
Secretary during decedent's life-
time pursuant to provisions of 25
U.S.C. § 483a (1976). The claim of
the Blackfeet Tribe is entitled to
approval for payment subject to the
limitations stated at 43 CFR 4.251
(d). The remaining claims are bar-
red by the provisions of 25 U.S.C.
§ 349 (1976). The estate should
therefore be remanded to the Ad-
ministrative Law Judge with in-
structions to disapprove all cred-
itors' claims except the claim by the
Blackfeet Tribe.

FRANKIN ARNESS
Administrative Judge

CHEYENNE RESOURCES, INC.

46 IBLA 277
Decided larch 27, 1980

Appeal from decision of the Wyoming
State Office, Bureau of Land Manage-
ment, rejecting simultaneous oil and
gas lease offer W 68690.

Affirmed.

12While the rule urged by this opinion
would change Departmental practices, the
continued adherence to an erroneous practice
cannot be justified merely to avoid disruption
of customary usage. This Board has the au-
thority to announce such a change in Depart-
mental practice. United States v. Winegar,
18 IBLA 112, 81 D. 70 (1974), rev'd on
other grounds sab nose. Shell Oil o. v.
Kleppe, 426 F. Supp. 894 (D. Colo. 1977). See
Solicitor's Opinion, 84 I.D. 54, 62 (1976)
Solicitor's Opinion, 84 I.D. 443, 453 (1977)
Solicitor's Opinion, 86 I.D. 307, 318 (1979).

1. Oil and Gas Leases: Applications:
Generally-Oil and Gas Leases: First-
Qualified Applicant

An oil and gas lease offer filed in the
name of a corporation i a simultaneous
filing is properly rejected where it is not
accompanied either by corporate quali-
fication papers or by any reference to a
serial number where such information
might be found, as required by 43 CFR
3102.4-1. Such omissions cannot be
cured after the drawing.

2. Administrative Procedure: Hear-
ings-Hearings-Oil and Gas Leases:
Applications: Generally-Rules of
Practice: Hearings

Where a corporate simultaneous oil and
gas lease offeror alleges no facts which
could disprove its failure to comply with
43 CFR 3102.4-1, no hearing will be
granted as requested.

3. Administrative Procedure: Deci-
sions-Board of Land Appeals

As precedents, decisions of the Board of
Land Appeals should be cited by the vol-
ume and page number given on the bot-
tom of the page of the decision and not
to the IBLA docket number shown on the

top of the decision.

4. Administrative Practice-Adminis-

trative Procedure: Decisions-Board of

Land Appeals-Bureau of Land Man-

agement

Decisions of the Interior Board of Land
Appeals are indexed, digested, and avail-
able for public inspection pursuant to
published Departmental regulations.
They meet the requirements of the Ad-
ministrative Procedure Act and serve as
binding Departmental precedents. How-
ever, adjudicative decisions by local Bu-
reau of Land Management offices do not
meet requirements of the Administrative
Procedure Act and are not binding prece-

dents.
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APPEARANCES: Robert R. Spatz,
President, Cheyenne Resources, Inc.

OPINION BY
ADMINISTRATIVE
JUDGE THOMPSON

INTERIOR BOARD OF
LAND APPEALS

Cheyenne Resources, Inc., ap-
pealed from the July 27, 1979, deci-
sion of the Wyoming State Office,
Bureau of Land Management
(BLM), which rejected its simul-
taneous oil and -gas lease offer
W 68690 for Parcel No. 1696 of the
June 1979 list. The offer was filed in
a simultaneous drawing procedure
held pursuant to 43 CFR Subpart
3112. BLM rejected this drawing
entry card offer, executed on behalf
of Cheyenne Resources, Inc., be-
cause it was accompanied neither by
evidence of corporate qualifications
nor by any reference to a previously
filed statement of corporate qualifi-
cations.

Appellant argues primarily that
shortly after the drawing it re-
ferred BLM to its corporate quali-
fications on file; that rejection con-
tradicts 43 OFR 3112.5; that
BLM's cited authority, a Board de-
cision, is "unpublished, unindexed
and unpromulgated"; and that the
rejection is arbitrary and capri-
cious. Appellant also requests a
hearing on various matters, includ-
ing BLM guidelines, procedures,
and regulations relating both to
simultaneous and competitive oil
and gas lease offers.

The determinative question in
this case is whether appellant's offer
complied with regulation 43 CFR
3102.4-1 which specifies in perti-
nent part:

If the offeror is a corporation, the of-
fer mst be accompanied by a state-
ment showing * * (b) that it is au-
thorized to hold oil and gas leases and
that the officer executing the lease is au-
thorized to act on behalf of the corpo-
ration in such matters, * * *. Where such
material has previously been filed a ref-
erence bV serial number to the record in
which it has been filed, together with a
statement as to any amendments will be
accepted. [Italics supplied.]

[1] The Board has held repeat-
edly that this regulation is manda-
tory. Corporate offers which lack
corporate qualification papers or
the reference to previous filings
must be rejected, Anchors & Holes,
Inc., 33 IBLA 339 (1978); Dam
Metro Investment 'Co., 29 IBLA 198
(1977), and cases cited. Appellant
left blank that space on its drawing
entry card which called for the ser-
ial number of the record of any pre-
viously filed corporate qualifica-
tions. Under the simultaneous draw-
ing procedures, an oil and gas lease
must be issued to the first-qualified
applicant. 43 CFR 3112.4-1 and
.5-1. "The Secretary is bound by his
own regulation so long as it remains
in effect. He is also bound * e * to
treat alike all violators of his regu-
lation." McKay v. Wahleninaier, 226
F.2d 35, 43 (D.C. Cir. 1955). Be-
cause of its omission, appellant was
not the first-qualified offeror.

A first-drawn simultaneous draw-
ing entry card, defective for non-

110]
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compliance with 43 CFR 3102.4-1,
cannot be cured by submission of
additional information after the
drawing. Don . Bell II, Trustee,
42 IBLA 21 (1979). Giving an un-
qualified first-drawn entrant addi-
tional time to file infringes on the
rights of the second-drawn offeror.
Ballard E. Spencer Trust, Inc. v.
Morton, 554 F.2d 1067 (10th Cir.
1976), aff'g, Ballard E. Spencer
Tryst, Inc., 18 BLA 25 (1974).
Thus, appellant's attempts to rem-
edy the omission after the drawing
could not cure the defect which re-
quired rejection.

Competitive leasing differs from
simultaneous oil and gas leasing in
that certain minor defects can be
cured after the high bidder is
chosen. The essential element of a
simultaneous, noncompetitive lease
offer is determination of the first-
qualified offeror, whereas the
amount bid is the determinative fac-'
tor in the competitive leasing
scheme. Alaska Oil and Minerals
Corp., 29 IBLA 224, 231, 84 I.D.
114, 118, n.1 (1977); Ballard E.
Spencer Trust, Inc., supra. In com-
petitive leasing, there is no second
drawee whose rights would be in-
fringed by cure of minor defects.

[23 Appellant requests a hear-
ing. For the Board of Land Appeals
to grant a hearing, in exercise of its
discretion under 43 CFR 4.415, the
appellant must allege facts which, if
proved, would entitle it to the relief
sought. Foote Mineral Co., 34 IBLA
285, 85 I.D. 171 (1978); Rodney
Rol7fe, 25 IBLA 331, 83 I.D. 269
(1976). Here, the appellant has

alleged no fact which, if proved,
would compel a different legal con-
clusion. As we noted before, appel-
lant's drawing card refers to the
requirement in the regulations and
also has a space for referencing
the serial number where corporate
qualifications have previously been
filed. Nothing in appellant's lengthy
appeal can excuse its failure to coi-
ply with the clear regulatory re-
quirement.

[31 Most of appellant's argu-
ments and all the matters upon
which it requests a hearing are com-
pletely irrelevant to the crucial is-
sue here of noncompliance with the
regulation. Appellant has used a
shotgun approach of attacking
BLM and requesting a hearing on
various types of administrative and
policy functions. The only matter
of any relevance here which has
been raised by appellant is a cita-
tion error in the BLM decision. Al-
though the decision correctly re-
ferred to the pertinent regulation,
43 CFR 3102.4-1, it added as a cita-
tion, "See Pan Ocean Oil Corpora-
tion, IBLA 71-112, April 12, 1971."
This citation form is not correct.
The number given is on the decision,
but it is the number under which
the appeal was docketed with this
Board. This number is given at the
top of the decision, but should not
be used when citing a decision as
precedent. The appropriate form
for citing a decision of the Board
of Land Appeals is by giving the
name of the case, volume number of
the decision, page number, and then
the year of the decision. The vol-
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unle and page numbers are given
at the bottom of each page of the
decisions. The first page of the de-
cision is used for citation purposes.
Thus, the appropriate citation
should have been Pan Ocean Oil
Corporation 2 IBLA 156 (1971),
and the decision could readily have
been found at page 156 of Volume 2
of the Board's decisions in its loose-
leaf service., This citation error is
harmless because the consequences
of the regulation are clear.

[4] In order to apprise appellant
and others concerning Board deci-
sions used as precedents in deci-
sions, we point out the following.
The availability of decisions by this
Board is governed by Departmental
regulations set forth at 43 CFR 2.2.
Paragraph (a) (1) and subpara-
graph (ii) provide that such deci-
sions are available for inspection
and copying in the Office of Hear-
ilgs and Appeals, allston Bldg.
No. 3, 4015 Wilson Blvd., Arling-
ton, Virginia 22203. Paragraph (3)
of the regulation refers to the
Index-Digest issued by this Depart-
ment wherein certain opinions, in-
cluding those by the Board of Land
Appeals, are covered in the Index-
Digest. Pursuant to the regulation,
the Index-Digest is available for
use by the public at the above ad-
dress and also in the Docket and
Records Section, Office of the So-
licitor, Interior Bldg., Washington,

Certain Board decisions are also published
in the bound volumes, Decisions of the Depart-
mnent of the Intcrior (cited as I.D.). An addi-
tional citation to the volume nd page
numbers of the decision in the I.D.'s would
also be given.

113SOURCES, INC.
!7, 1980

D.C. 20240, and in the offices of the
Regional Solicitors and Field So-
licitors. While the regulations do
not so require it, the Index-Digest
and Board decisions should also be
available at most BLM offices, at
least, the State Offices. They may
also be found in many good law
libraries. We note that the Pan
Ocean Oil decision could have been
readily identified from either the
name of the case list or through
perusal of subject headings in the
Index-Digest where the correct ci-
tation is given. It also could have
been identified by this Board if in-
quiry had been made.

Because the Board of Land Ap-
peals decisions are indexed and
made available to the public in ac-
cordance with published rules, as
described above, they may be "re-
lied on, used, or cited as precedent"
by Departmental officials, including
those in BLM, in accordance with
the Administrative Procedure Act,
5 U.S.C. § 552(a) (2) (1976).2
Therefore, while Board of Land
Appeals decisions serve as binding
precedents for BLM, decisions of
local BLM offices are not in the same
category, not being final if an ap-
peal is taken, not being indexed and

I An opinion by the Assistant Solicitor,
Branch of Land Appeals, prior to the creation
of the Board of Land Appeals in July 1, 1970,
United States v. Johnson, A-30191 (Apr. 2,
1965), held that Departmental decisions which
are available for public inspection pursuant
to published regulations were in accord with
the provisions of the Administrative Proce-
dure Act effective at that time even though
they are not included in the volumes published
as Decisions of the Department of the Inte-
rior. This Is true today for decisions of the
Board of Land Appeals.
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otherwise not meeting the require-
ments of the Administrative Pro-
cedure Act for precedential
opinions.

Therefore, pursuant to the au-
thority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the deci-
sion of the Wyoming State Office is
affirmed.

JOAN B. TOmPSON
Adninistrative Judge

WE CONCUR:

EDWARD AWT. STUEBING

Administrative Judge

JAMES L. BUTRSKI

Ad *nistrative Judge

FELL ENERGY C0AL CORP.

2 ISMA 34

Decided March 28, 1980

Appeal by the Office of Surface Mining
Reclamation and Enforcement from a
Nov. 7, 1979, decision of Administra-
tive Law Judge David Torbett in
Docket No. NX 9-99-R vacating Vio-
lation No. 1 of Notice of Violation No.
79-II-57-12, issued for failure to erect
and maintain mine identification signs
at all points of public access to the
mine.

Reversed.

1. Surface Mining Control and Recla-
mation Act of 1977: Signs and Markers

The requirement of 30 CFR 715.12(b)
that mine and permit identification signs

be maintained until the release of all
bonds is violated if such signs are not
present during an inspection and the
permittee has not exercised reasonable
diligence to maintain them.

APPEARANCES: Marcus P. McGraw,
Esq., Assistant Solicitor for Enforce-
ment, Office of the Solicitor, Washing-
ton, D.C., and John P. Williams, Esq.,
Office of the Field Solicitor, Knoxville,
Tennessee, for the Office of Surface
Mining Reclamation and Enforcement.

OPINION BY INTERIOR
BOARD OF SURFACE

MINING AND RECLAMATION
APPEALS

On May 22, 1979, the Office of
Surface Mining Reclamation and
Enforcement (OSM), pursuant to
the Surface Mining 'Control and
Reclamation Act of 1977,1 inspected
an area in De Kalb County, Ala-
bama, permitted by the State under
permit number P-54 to Fell Energy
Coal iCorp. (the company). Mining
had been completed at the site, but
full revegetation was not yet
achieved and the reclamation bond
had not been released. OSM In-
spector Dennis Winterringer issued
Notice of Violation No. 79-11-57-
12, containing two violations, to the
company. Violation No. 2 was later
vacated by OSM. Only Violation
No. 1, failure to erect a mine and
permit identification sign on an
access road in violation of 30 CFR.
715.12(b), is at issue.2

130 U.S.C. §§ 1201-132 (upp. 1977).
* As part of Violation No. 1 the notice also

stated that "the sign should not be removed
until after release of all bonds."
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H. R. Fell, president of the com-
pany, requested review of this
violation on Aug. 2, 1979. A hearing
was held on Oct. 19, 1979, before
Administrative Law Judge David
Torbett, who ruled that Fell had
erected a sign as required, had not
removed the sign, and had visited
the site with reasonable regularity.
The decision concluded that the
company should not be held respon-
sible for the fact that the sign was
not present at the time of the
inspection.

Discussion and Concu7Sions

The evidence supports the find-
ings that Mr. Fell had erected a sign
on the mine's access road and that
he had not removed it. However, the
evidence does not support the find-
ing that he or others in the company
visited the site with reasonable
regularity. Fell knew the sign was
being removed (Tr. 9A, 10, 12, 14).3
The sign was replaced twice, once
by Mr. Fell in October or November
1978, and a second time by his
superintendent before February
1979, when Fell last visited the
property (Tr. 14, 15, 22).4 The Fed-

eral inspection was held on May 22,
1979, some 3 months later. On that

Mr. Fell wrote to OSM, complaining that
the land owner had removed the signs (Tr.
9A). After the OSM Inspector testified that
the owner denied this, Mr. Fell stated that
his allegation was based on -conjecture and
that he did not know who removed the signs
(Tr. 10, 12).

'On Mar. 7, 1970, an Alabama State inspec-
tor saw the sign (Tr. 22, 23). Although Fell
saw the State inspector's report, there Is no
evidence as to when he saw It.

date no sign was in evidence. More-
over, Mr. Fell testified that he did
not know whether a sign was up on
Oct. 19, 1979, the date of the hearing
(Tr. 18). Since he testified he last
visited the site in February 1979
and that the last sign was erected
before February 1979, the con-
clusion is inescapable that he either
did not visit the site between Febru-
ary and October 19, a period of
about 8 months, or, if he visited it
after May 22, he did not replace the
sign. This is neither reasonable
regularity nor reasonable diligence.

[1] Mine and permit identifica-
tion signs are required to be erected
at all points of pubilic access to the
mine by 30 CFR 715.12(b).5 These
signs are not to be removed until
the release of all bonds. Because the
required sign was not present at the
time of the inspection and the bonds
had not been released, Violation No.
1 of the Notice of Violation was
properly issued. Since the company
did not exercise reasonable dili-
gence in maintaining a sign, it can-
not be excused from compliance
with the statute and regulations.6

Sec. 715.12(b) reads: "Mine and permit
identification signs. Signs Identifying the mine
area shall be displayed at all points of access
to the permit area from public roads and high-
ways. * * Such signs shall not be removed
until after release of all bonds."

6Judge Torbett concluded that the mine
operator Is not an insurer and thus not re-
sponsible for absence of the sign due to acts
of God or vandalism. Because of our holding
herein, we need not and do not decide whether
the permittee's responsibility is absolute, or If
under different circumstances the violation
might properly be vacated. Circumstances
such as those suggested during the hearing
might be considered in determining the
amount of any civil penalty, If one is imposed.
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Therefore, because the evidence
indicates that there was a violation
of 30 CFR '715.12(b), Violation No.
1 of Notice of Violation No. 79-II-
57-12 should not have been vacated.
That violation was properly issued
and the decision of Nov. 7, 1979, is
reversed.

NEWTON FRISHBERG
Administrative Judge

WILL A. IRWIN
Chief Administrative Judge

MELVIN J. MIRIN
Administrative Judge

APPEAL OF NATIONAL INSTITUTE
FOR COMMUNITY DEVELOP-
MENT, INC.

IBCA-1185-3-78

Decided Ml1arch 28,1980

Contract No. 68-01-0422, Environ-
mental Protection Agency.

Denied.

1. Contracts: Construction and Opera-
tion: Generally-Contracts: Construe-
tion and Operation: Allowable Costs-
Contracts: Disputes and Remedies:
Burden of Proof

Where a cost-plus-fixed-fee contractor

has signed a contract amendment accept-
ing the auditor's recommended overhead
rates and no proof is offered to support
claims for other disallowed costs, the
Board finds there was a binding agree-
ment on overhead rates and a failure to
prove appellant's claims for other costs.

APPEARANCES: Mr. Lawrence J.
Brailsford, President, National Insti-
tute for Community Development, Inc.,
Arlington, VA., for Appellant; Mr.
Donnell L. Nantkes, Government
Counsel, Washington, D.C., for the
Government.

OPINION BY
ADMINISTRA TIJE

JUDGE DOANE

INTERIOR BOARD OF
CONTRACT APPEALS

This is an appeal from the con-
tracting officer's decision to disallow
$46,764 of costs under a cost-plus-
fixed-fee contract. The appeal is
submitted on the record. The appel-
lant having vouchered for and been
paid the disallowed costs, the Gov-
ernment is asking for repayment
of them.

Background

Appellant was awarded a cost-
plus-fixed-fee contract (AF-B)' on
June 26, 1972, for the design, devel-
opment, and implementation of an
automated data storage and retrival
system. The contract contained ceil-
ing overhead rates. The contract
was awarded by the Small Business
Administration under authority of
sec. 8 (a) of the Small Business Act
(15 U.S.C. § 637(a) (1976) ). Ap-
pellant apparently is a minority

1 All references are to the appeal file.

[ 87 I.D.
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controlled firm. Modifications to the
contract resulted in a final estimated
cost of $1,241,275 and fixed fee of
$101,572 for a total of $1,342,847.
Performance was due to be com-
pleted in June 1974, but was ac-
tually completed in December 1974
(AF-G). After completion of the
contract, the audit report (AF-G)
questioned costs of $46,764. Of the
total, $38,776 were questioned over-
head costs which were applicable to
disallowed direct costs or exceeded
the contract ceiling overhead rates.
Modification 10 to the contract in-
corporated the auditors recom-
mended overhead rates for periods
in which the actual rates were less
than the ceiling rate and the ceiling
rate for periods in which actual
rates exceeded the ceiling. Modifica-
tion 10 was executed by the Govern-
ment on Mar. 31, 1977, and by ap-
pellant on Mar. 29,1977.

Appellant filed a notice of appeal
of the contracting officer's decision
on Feb. 17, 1978. By letter of Apr.
28, 1978, appellant informed the
Board of several allegations of
Government duress in the award of
the contract and of interference and
direct negotiations and directives
by Government personnel with one
of its subcontractors. These two

documents constitute the only docu-
mentation provided by appellant in
support of the appeal.

Discussion and Findings

With regard to the disallowed
overhead costs of $38,776, the appel-
lant has not presented any evidence
to challenge its acceptance of the
final overhead rates established in
Modification 10 to the contract.
Therefore, we find that Modifica-
tion 10 was a binding agreement
between the parties, whereby the
appellant agreed to accept the over-
head amounts resulting from appli-
cation of the agreed upon rates.

Regarding the remainder of the
disallowed costs amounting to
$7,988, the evidence before the
Board is overwhelmingly against
appellant. The audit report detailed
each questioned cost and the con-
tracting officer found the questioned
costs to be unallowable. Appellant
offers only two brief letters alleging
improprieties in the award and ad-
ministration of the contract, and
protests that the refund of the dis-
allowed costs would put appellant
out of business and be inconsistent
with the purposes of Federal en-
couragement of minority contract-
ing programs.

Mere allegations are not proof.2

Appellant has failed to provide any
evidence to support its claim that
the costs were improperly disal-
lowed.

2 OWland Construction Co., Inc.. IBCA No.
871-9-70 (Mar. 2, 1971), 71-1 BCA par.
8766, and cases cited therein under n.14.
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Therefore, we find that appel-
lant's claim must fail for want of
proof.

C(onclusion

[1] Having found a binding
agreement between the parties on
disputed overhead costs and appel-
lant's failure to prove its claim to

other disallowed costs, the appeal
is hereby denied.

RUSSELL C. LYNCH
Adinistrative Judge

I CONCU-R

WILLIA,& F. MGRAW
Chief Adninistrative Judge

U. S. GOVERNMENT PRINTING OFFICE 1980 0 - 317-795
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OLD BEN COAL CO.

2 IBSMA 38 
Decided April 3,1980

Petition for discretionary review by
Old Ben Coal Co. from a Nov. 5, 1979,
decision by Administrative Law Judge
William J. Truswell sustaining a
notice of violation and resulting civil
penalty assessment issued for violation
of the effluent limitations for suspended
solids in 30 CFR 715.17(a) (Docket
No. IN 9-15-P).

Reversed.

1. Surface Mining Control and Recla-
mation Act of 1977: Notices of Viola-
tion: Specificity

The failure of an OSM inspector to set
forth with reasonable specificity in a
notice of violation the nature of the
alleged .violation and the required re-
medial action will result in a vacation
of the notice.

APPEARANCES: Robert J. Araujo,
Esq., Chicago, Illinois, for Old Ben
Coal Co.; Frank J. Ruswick, Jr., Esq.,
Mark Squillace, Esq., and Marcus P.
McGraw, Esq., Assistant Solicitor for
Enforcement, Office of the Solicitor,
Washington, D.C., for the Office of Sur-
face Mining Reclamation and Enforce-
ment.

OPINION BY THE INTERIOR
BOARD OF SURFACE

MINING AND RECLAMATION
APPEALS

On Feb. 21, 1979, pursuant to the
Surface Mining Control and Recla-
nlation Act of 1977 (Act),' inspec-

t 30 U.S.C. §§ 1201-1328 (Supp. I 1977).

tors from the Office of Surface
Mining Reclamation and Enforce-
ment (OSM) inspected a surface
mine in Pike County, Indiana, oper-
ated by Old Ben Coal Co. (Old
Ben). During that inspection 2 a
sample was taken of water flowing
from a sedimentation pond, located
several hundred feet off the permit
area (Tr. 81), into a stream 180 feet
below the pond (Tr. 15). The sam-
ple was taken at the point the dis-
charge entered the stream (Tr. 13).
Laboratory analysis of the sample
showed 900 milligrams per liter of
suspended solids (Tr. 13), an
amount in excess of the limitations
imposed by 30 CFR 715.17(a). On
Feb. 26, 1979, OSM issued to Old
Ben Notice of Violation No. 79-
1II-12-2 for violation of 30 CFR

715.17(a).3 On Mar. 21, 1979, OSM
issued a proposed civil penalty as-
sessment of $2,500 based on that
notice.

Old Ben requested air assessment
conference on the proposed civil
penalty which was held on May 20,
1979. As a result of that conference,
OSM lowered the proposed penalty
to $1,000. On June 11, 1979, Old Ben
filed a petition for review of the

2 As a result of the inspection, OSM also
issued to Old Ben Notice of Violation No.
79-III-12-1 for an alleged violation of 30
COFR 715.16(a) and assessed a civil penalty
for that violation. This violation was resolved
by stipulation between the parties and is not
before the Board.

3OSM did not cite Old Ben for mining off
the permit area in violation of 30 CFR 70.11
(a) (2) and sec. 502(a) of the Act (30 U. S.C.
§ 1252(a) (upp. I 1977)) or for failure to
pass all surface drainage from the disturbed
area through a sedimentation pond or series
of sedimentation ponds before leaving the per-
mit area in violation of 30 CFR 715.17(a).

87 I.D. No. 4
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assessment. A hearing was held be-
fore Administrative Law Judge
William J. Truswell on Aug. 10,
1979. His Nov. 5, 1979, decision sus-
tained both the violation and the
penalty assessment.

Old Ben petitioned the Board for
discretionary review of this decision
on Nov. 19,1979. The Board granted
the petition on Nov. 29, 1979, and
timely briefs were filed by both
parties.

Discuasion and Concluions

OSM charged Old Ben with a
violation of 30 CFR 715.17 (a). That
regulation reads in pertinent part:

All surface drainage from the disturbed
area, * * * shall be passed through a
sedimentation pond or a series of sedi-
mentation ponds before leaving the per-
mit area. * * Discharges from areas
disturbed y surface coal mining and
reclamation operations must meet all ap-
plicable Federal and State laws and
regulations and, at a minimum, the fol-
lowing numerical effluent limita-
tion: * * [total suspended solids-
70.0 milligrams per liter].

From the record it appears that
OSM was concerned only about the
high levels of suspended solids
picked up by the discharge after it
left the sedimentation pond. As
noted by both Old Ben 4 and OSM,5

this concern appears to be ad-
dressed by 30 FR 715.17(f),
which states: "Discharges from
sedimentation ponds and diversions
shall be controlled, where neces-
sary. using energy dissipators,
surge ponds, and other devices to

Petitioner's Br. 10-11.
Respondent's Br. 5-6.

reduce erosion and prevent deepen-
ing or enlargement of stream chan-
nels and to minimize disturbances
to the hydrologic balance." As Old
Ben indicated at the hearing and
to the Board, the notice of viola-
tion it received did not refer to 30
GFR 715.1T(f) either by explicit
reference or by description of the
alleged violation. 6

[1] OSM urges the Board to
hold that 30 CFR 715.17(a) incor-
porates 30 GFR 715.17(f) by ref-
erence and that, through this in-
corporation, discharges are subject
to the specific effluent limitations
of sec. 715.17(a) until they reach
a point of ultimate dispersion into
the natural environment. We can-
not agree. The language upon
which OSM bases its incorpora-
tion-by-reference argument7 refers
to disturbed areas, and the parties
have stipulated that the effluent
limitations of sec. 715.17 (a) were
met by the water flowing from the
sedimentation pond.8 The notice of
violation, however, only alleges a
violation of 30 GFR 715.17(a) and
explains that violation as: "Dis-
charge from affected area fals to

The notice stated:
"Nature of Violation (s) : Discharge from

affected area fails to meet effluent limitations.
"Provision * * V Violated: 30 CFR 715.17

(a) -
"Portion e * * to which Notice Applies:

All discharge thrn sed. pond next to erection
site hill.

"Remedial Action Required: Take appro-
priate action to limit the discharge of sus-
pended soils [sicl and iron so that the effluent
limitations are met."

7 OSM relies on the language of 30 CFR
715.17 (a) that says: "Discharges from areas
disturbed by surface coal mining and reclama-
tion operations must meet all applicable Fed-
eral and state laws and regulations * *

8 Tr. at 74.
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meet effluent limitations." There is
no clear indication in the notice
that OSM was concerned about the
effects of the discharge after it left
the sedimentation pond; yet that is
the nature of the violation sought
to be shown at the hearing. We are
unable to hold that this notice
"set[s] forth with reasonable speci-
ficity the nature of the -violation
and the remedial action required"
as mandated by sec. 521 (a) () of
the Act.9

The Nov. 5, 1979, decision of the
Administrative Law Judge is there-
fore reversed and Notice of Viola-
tion No. 79-III-12-2 and the
resulting civil penalty assessment
are vacated.

WILL A. IRWIN
Chief Administrative Judge

MELVIN J. MIRKIN

Administrative Judge

APPEAL OF SLATER ELECTRIC CO.
OF CALIFORNIA

IBCA-1283-7-79
Decided Ap'ril 7, 1980

Contract No. 6/07/DC/72080, Central
Arizona Project.

Sustained.

1. Contracts: Construction and Opera-
tion: Changes and Extras-Contracts:
Construction and Operation: Conflict-
ing Clauses-Contracts: Construction
and Operation: Construction Against
Drafter

930 U.s.C. 1271(a)(5) (SuPP. I 1977).

Where the Government modified an invi-
tation for bids by adding a note regard-
ing grouting of equipment to two draw-
ings but failed to change the drawings
of circuit breakers to show placement of
the grout and failed to change the speci-
fications to require grouting of the circuit
breakers, the Board held, under the rule
of contra proferentem that the con-
tractor's interpretation that the contract
did not require grouting of the circuit
breakers was reasonable and should pre-
vail. The Government's direction to grout
17 of 21 Government-furnished circuit
breakers was a change which entitled
the contractor to an equitable adjust-
ment.

APPEARANCES: Thomas W. Eres,
Attorney at Law, Kronick, Moskovitz,
Tiedman & Girard, Sacramento, Cali-
fornia, for Appellant; William A.
Perry, Department Counsel, Denver,
Colorado, for the Government.

OPINION BY ADMINISTRA-
TIVE JUDGE PACKWOOD

INTERIOR BOARD OF CON-
TRACT APPEALS

This is a timely appeal from the
contracting officer's denial of a
claim for additional compensation
for costs incurred in grouting 17
circuit breakers at the Davis and
Parker Switchyards, Central Ari-
zona Project. Neither party elected
a hearing and the appeal is submit-
ted on the record.

Findings of Fact

Contract No. 6/07/DC/72080
was awarded to the Slater Electric
Co. of California on Aug. 18, 1976,
for construction and completion of
the Davis Parker Switchyards for

121
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the Central Arizona Project, under time on revised versions of the
Specification No. DC-7208 (Ap- drawings furnished with supple-
peal File Exh. 1). ment No. 2 to the invitation for

The contract called for Slater to bids. Previous versions of the draw-
install 21 Government-furnished ings furnished with supplement No.
circuit breakers. Four circuit break- 1 and with the original invitation
ers were installed on concrete foun- did not contain such notes. The con-
dations without grouting. Slater tracting officer: conceded that
notified the Government that both nothing else in the drawings or spec-
of the supporting I-beams on a fifth ifications referred to grouting the
circuit breaker were not fabricated circuit breakers. He relied on clause
properly and that severe tilting of No. 2 of the General Provisions,
the. I-beams affected the full and Specifications and Drawings, which
even bearing on the concrete foun- provides: "Anything mentioned in
dation (Appeal File Exh. 4). 0 Ithe specifications and not shown on

The Government directed Slater the drawings, or shown on the draw-
to grout the defective support beams ings and not mentioned in the spec-
in order to achieve full and even ifications, shall be of like effect as if
bearing. Further, the Government shown or mentioned in both."
required grouting of the remaining Pursuant to the above clause, the
16 circuit breakers (Appeal File contracting officer determined that
Exh. 5). There is no evidence of it was not necessary for the grout-
record to show whether there were ing requirement to be in both the
any defects in the supporting beams specifications and the drawings in
of these 16 circuit breakers or order to be a contract requirement.
whether full and even bearing on Slater, on the other hand, inter-
the foundations could have been preted the notes as applying only to
achieved without grouting. those installations of equipment

Slater timely notified the Govern- where a layer of grout was shown
ment that its cost for grouting each on the drawings or set forth in the
of the circuit breakers was $531.50. text of the specifications.
The contracting officer denied Sla-
ter's claim for additional compensa-
tion for grouting. In denying the [1] When the notes regarding
claim, the contracting officer relied grouting were added to the two
on Drawing Nos. 391-D-1332 and drawings, there was no accompany-
231-D-2780A, each of which ing change in the drawings of the
contained the following note: circuit breakers to show the addi-
"Equipment installed on concrete tion of a layer of grout between the
foundations shall be given full and supporting beams and the concrete
even bearing by being grouted in foundations and no change in the
place as directed." specifications. If the Government

The note appeared for the first had truly intended to impose a new
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requirement for grouting circuit APPEAL OF TANACROSS, INC.
breakers at a potential additional
cost of more than $11,000, it does 4 ANOAB 173
not appear reasonable that it would Decided April C, 198
have done so in such a casual Appeal from decision of Bureau of
manner. Land Management (BLM.) F-14943-B.

The Government's reliance on
clause No. 2 of the General Provi- Affirmed.
sions rests on its belief that the re- 1. Alaska Native Claims Settlement
quirement was shown on the Act: Definitions: Withdrawal for Na-
drawings. Slater regarded the notes tional Defense Purposes
as "boilerplate" and, in the absence
ony ote meto in th .peii The phrase "national defense purposes"Of any ther mention in the specifi- is not a term of art and does not have

cations or showing in the drawings, a precise legal meaning, but is a broadly
concluded that the notes applied ifnclusive descriptive term.
only to equipment which had a
grouting requirement spelled out or 2 Alaska Native Claims Settlement
shown somewhere else in the con- Act: Definitions: Withdrawal for Na-
tract. Under the rule of contra pro- tional Defense Purposes
ferentem,' we find that Slater's in- 'Where neither the express language, nor
terpretation is reasonable and is the legislative history of ANCSA draws
entitled to prevail. any distinction between withdrawals

"for national defense purposes" and
Consequently, the Government's withdrawals for military reservations or

direction to grout 17 circuit break- other military uses, a withdrawal for
ers was a change for which Slater use of the Department of the Army for
is entitled to an equitable adjust- terminal facilities in connection with a

petroleum products pipeline system is
ment. The Government has offered considered to be a withdrawal "for na-
no evidence to show that Slater's tional defense purposes" within the
costs of $531.50 per circuit breaker meaning of § 11 (a) (1) of ANCSA.

for grouting are unreasonable. The 3. Alaska Native Claims Settlement
Board finds that Slater is entitled Act: Definitions: Withdrawal for Na-
to an equitable adjustment of tional Defense Purposes-Withdrawals

$9,035.5 (17 X$and Reservations: Revocation and

G. HERBERT PACKWOOD Restoration
Administrative Judge In determining whether a national de-

I CONCUxR:

WILLIAM F. MCGRAW

Chief Administrative Judge.
1 Commonwealth Blectric Co., IBCA-1048-

11-74 (Sept 0, 1977). 4 I.D. 867, 77-2
BCA par. 12,781.

tense wvitncrawal, wthin toe meaning 01

§ 11(a) (1) of ANCSA, existed on Dec. 18,
1971, only the formal legal status of the
withdrawal may be considered, and it is
immaterial whether the purpose of the
withdrawal has been fulfilled or whether
the actual use to which the land is put
has changed.
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4. Alaska Native Claims Settlement
Act: Definitions: Withdrawal for Na-
tional Defense Purposes 

ANCSA does not give the Secretary of
the Interior the authority to make fac-
tual determinations as to the actual use
of land which is withdrawn for national
defense purposes, resulting in removal of
such land from the protection of the ex-
ception for national defense purpose
withdrawals in § 11(a) (1) of ANCSA.

5. Withdrawals and Reservations: Rev-
ocation and Restoration

The Army's filing of a notice of intent to
relinquish certain property cannot re-
voke a national defense withdrawal be-
cause the Army lacks the authority to
revoke such withdrawals.

6. Withdrawals and Reservations: Rev-
ocation and Restoration

A notice of intent to relinquish property
is not a relinquishment but a method by
which an agency of the Federal Govern-
nent expresses the intention to re-

linquish the property at a future time,
upon completion of required statutory
and regulatory procedures.

7. Withdrawals and Reservations: Rev-
ocation and Restoration

The issue of whether ANCSA supersedes
certain provisions of the Federal Property
and Administrative Services Act, as re-
gards administrative actions taken con-
cerning a specific withdrawal, is rendered
moot by a finding that the withdrawn
lands were never available for selection
under ANCSA. When a notice of intention
to relinquish affects lands not withdrawn
pursuant to ANOSA, BLM is required to
follow the provisions of the Federal
Property and Administrative Services
Act, and the regulations promulgated
under that Act.

8. Applications and Entries: Generally

Having determined that the lands in
question were withdrawn for national de-

fense purposes during the selection
period, BLM was required to reject ap-
pellant's selection application for such
lands pursuant to regulations in 43 CFR
2091.1.

APPEARANCES: Douglas Paul Elliott,
Esq., Goldberg & Elliott, and James B.
Gottstein, Esq., Goldberg, Breckberg &
Gottstein, for appellant; Bruce E.
Schultheis; Esq., and M. Francis
Neville, Esq., Office of the Regional
Solicitor, Alaska, U.S. Department of
the Interior, for the Bureau of Land
Management.

OPINION BY ALASKA
NATIVE CLAIMS APPEAL

BOARD

SUMMARY OF APPEAL

Tanacross, Inc. appeals BLM's
rejection of their selection of lands
w"ithin a withdrawal, for the De-
partment of the Army, for terminal
facilities hich are part of the
Haines-Fairbanks petroleum pipe-
line system. BLM's grounds for re-
jection were that the lands were
withdrawn for national defense
purposes and, under § 11 (a) (1) of
ANCSA, were therefore not with-
drawn for Native selection and
could not be selected by Tanacross.

Tanacross contends that the
lands, although withdrawn for a
military use, were not withdrawn
"for national defense purposes"
within the meaning of the exception
in § 11(a) (1) ; furthermore, even if
the withdrawal was originally for
national defense purposes, it had
been changed in character before
the end of the selection period by
acts of relinquishment on the part
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of the Army and the withdrawn
lands should, therefore, have been
made available for selection by
Tanacross.

The Board finds that (1) the
lands in question were withdrawn
for national defense purposes with-
in the meaning of the exception in
§ 11 (a) (1); (2) the lands remained
withdrawn for national defense
purposes at all relevant times
through the end of the selection
period and therefore were not with-
drawn for Native selection; and (3)
BLM did not violate applicable
statutes and regulations in its hand-
ling and rejection of this portion of
the Tanacross selection.

JURISDICTION

The Alaska Native Claims Ap-
peal Board, pursuant to delegation
of authority to administer the
Alaska Native Claims Settlement
Act, 85 Stat. 688, as amended, 43
U.S.C. §§ 1601-1628 (1976 and
Supp. I 1977), and the implement-
ing regulations in 43 CFR Part 2650
and 43 CFR Part 4, Subpart J,
hereby makes the following find-
ings, conclusions and decision.

PROCEDURAL
BACKGROUND

On Dec. 9, 1974, Tanacross, Inc.
(Tanacross) filed selection applica-
tion F-14943-B pursuant to § 12 (a)
of the Alaska Native Claims Settle-
ment Act (ANCSA) (85 Stat. 688,
701; 43 U.S.C. §§1601-1627
(1976)). On Dec. 18, 1974, the ap-
plication was amended to include
"all lands within PLO 1887," in T.

18 N., Rs. 11 and 12 E., Copper
River meridian.
. On June 13, 1978, BLM rejected
Tanacross selection application
with respect to Tok Pumping Sta-
tion No. 3 (also referred to as Tok
terminal facilities) on the basis that
those lands were withdrawn for na-
tional defense purposes and as such
could not be selected under
ANCSA.

On July 17, 1978, Tanacross filed
its Notice of Appeal with the
Alaska Native Claims Appeal
Board (Board) in accordance with
the regulations found in 43 CFR
4.9004.913 (1979). This notice was
followe& on Nov. 13, 1978, by a
Statement of Reasons and a Memo-
randum in Support of its State-
ment of Reasons.

On Dec. 20, 1978, the Board is-
sued an order naming the General
Services Administration (GSA)
as a necessary party to this appeal
and giving that agency 30 days
within which to respond to brief-
ings filed by the parties. The GSA
has never responded to the Board's
order.

The Board, on June 15, 1979, is-
sued an order directing oral argu-
ment and simultaneous briefing of
the issues. BLM filed its brief in
response to this order on July 18,
1979, Tanacross filed its response
on July 20, 1979. The Board heard
oral argument on July 24,1979.

Briefing was concluded and the
record was closed when BLM filed
its Supplemental Brief on Sept. 11,
1979, and Tanacross submitted its
Reply Brief on Sept. 21, 1979.
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FACTUAL BACKGROUND

The record indicates that the fol-
lowing events have taken place:

The United States and Canada
entered into an agreement on June
30, 1953 (4 U.S.T. 2223 (1953);
T.I.A.S. No. 2875), (U.S.-Canada
Agreement), which authorized the
construction of an oil pipeline sys-
tem from Haines to Fairbanks,
Alaska, passing through north-
western British Columbia and Yu-
kon Territory. The purpose of the
agreement was to maintain the
pipeline system until such time as
the permanent Joint Board on De-
fense decided that there was no
further need for the system. (This
decision was finally made by the
Joint Board on Defense in October
of 1978.)

On June 26, 1959, Public Land
Order (PLO) 1887 (Fairbanks
014031) withdrew 202.35 acres of
land in the Tanacross area for use
by the Department of the Army
for the Tok terminal facilities used
in connection with the Haines-
Fairbanks Products Pipeline Sys-
tem, as authorized by the Act of
Sept. 28. 1951 (65 Stat. 336). The
Tok terminal facilities consist of 20
buildings, water and fuel storage
tanks, utility systems. truck loading
facilities, roads, fences, dykes and
dams, and vehicle parking areas.

PTith the enactment of ANCSA
on Dec. 18, 1971, certain public
lands were withdrawn in Alaska
for selection by Native village cor-
porations established under the
Act. Sec. 11(a) (1) provides:

The following ublic lands are with-
drawn, subject to valid existing rights,
from all forms of appropriation under the
public land laws, including the mining
and mineral leasing laws, and from selec-
tion under the Alaska Statehood Act, as
amended:

(A) The lands in each township that
encloses all or part of any Native village
identified pursuant to subsection (b);

(B) The lands in each township that is
contiguous to or corners on the township
that encloses all or part of such Native
village; and

(C) The lands in each township that is
contiguous to or corners on a township
containing lands withdrawn by paragraph
(B) of this subsection.
The following lands are excepted from
such withdrawal: lands in the National
Park System and lands withdrawn or
reserved for national defense purposes
other than Naval Petroleum Reserve
Numbered 4. [Italics added.l]

The relevant definition of "public
lands" is contained in § 3 (e):

"Public lands" means all Federal lands
and interests therein located in Alaska
except: (1) the smallest practicable
tract, as determined by the Secretary,
enclosing land actually used in connec-
tion with the administration of any Fed-
eral installations.

Sec. 12(a) (1) places a limit on
the time within which the village
corporations could make their selec-

tion applications and designates the

lands from which selections could be
made.

During a period of three years from the
date of enactment of this Act, the Village
Corporation for each Native village iden-
tified pursuant to section 11 shall select,
in accordance with rules established by
the Secretary, all of the township or
townships in which any part of the village
is located, plus an area that will make
the total selection equal to the acreage to
which the village is entitled under section
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14. The selection shall be made from
lands withdrawn by subsection 11(a).
[Italics added.]

In May of 1970, the Department
of the Army determined that the
pipeline system was no longer
needed.

On June 17, 1971, the Assistant
Secretary for the Department of
Defense made the decision to declare
the pipeline system excess.

The House Armed Services Com-
mittee approved this decision on
Mar. 13, 1973.

On June 7, 1973, the Army
through the Real Estate Division of
the Alaska District, Corps of Engi-
neers, filed a Preliminary Report of
Excess concerning disposal of the
system.

In August of 1973, the Army filed
with BLM a notice of intention to
relinquish the military withdrawal
here in question.

On Feb. 14, 1974, the Department
of the Interior and the General
Services Administration entered
into an agreement (hereinafter
DOI/GSA Agreement). This agree-
ment established procedures for
processing certain categories of
property in Alaska for possible
selection under ANCSA, including
real property determined surplus to
all Federal agency needs, with-
drawn public domain lands for
which the holding agency has filed
a notice of intention to relinquish,
and real property reported to GSA
as excess by the holding agency.

On Sept. 24, 1974, a Restoration
and Revocation report was issued
by BLM which concluded that be-

cause of the improvements on the
property it was unsuitable for re-
turn to the public domain. On the
basis of this Restoration and Revo-
cation report, BLM authorized the
Army to report the property to
GSA as excess on Nov. 12, 1974,
and on Nov. 21, 1974, the Army sent
GSA its final report of excess.

On Dec. 18, 1974, the deadline
under ANOSA § 12(a) (1) for fil-
ing of village selections, Tanacross
amended its selection application to
include the lands withdrawn by
PLO 1887.

On Mar. 23, 1976, BLM wrote to
GSA informing GSA that because
of the selection by Tanacross, the
property should be transferred to
BLM for conveyance to the village
corporation. An Apr. 15, 1976,
GSA responded that the Tok termi-
nal was not available for Native
selection because the property was
to remain in Federal ownership.

On June: 13, 1978, the BLM is-
sued its decision rejecting the selec-
tion of the lands in question stating
that "as of December 18, 1974, * * *
the lands at Tok Pumping Station
No. 3 remained withdrawn for the
military and were therefore un-
available for selection."

DECISION

This appeal raises three ques-
tions of law: First, were the lands
in question "public lands"? with-
drawn for village selection pursu-
ant to § 11(a) (1) on Dec. 18, 1971,
or were they "lands withdrawn or
reserved for national defense pur-
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poses" and thus excluded from such
withdrawal? Second, if the lands
were not withdrawn for village se-
lection on Dec. 18, 1971, did any-
thing legally transpire in the sub-
sequent three years to make the
land available for village selec-
tion? Third, did BLM follow the
appropriate statutes, rules and reg-
ulations and other procedures in
administering the lands with-
drawn by PLO 1887?

The Board has reviewed and con-
sidered the facts and legal conten-
tions of the parties which comprise
the record in this appeal, and finds
that: (1) the lands withdrawn by
PLO 1887 on June 26, 1959, were
withdrawn for national defense
purposes within the meaning of
f 1(a) (1) of ANCSA; and (2)
the lands in question were still
withdrawn for national defense
purposes on Dec. 18, 1971, and
therefore they were not withdrawn
for Native village selection under

1(a) (1) of ANCSA; further,
nothing occurred between Dec. 18,
1971, and the deadline for the filing
of village selection applications
(Dec. 18, 1974) which legally or
factually altered the national de-
fense status of the lands withdrawn
by PLO 1887, and as a result those
lands were not subject to village
selection. As to the third issue,
BLM did not violate applicable
statutes, regulations and agree-
ments, thereby unlawfully denying
appellant its selection rights under

11(a) (1) of ANCSA, and there-
fore, because the lands withdrawn
by PLO 1887 were not available

for village selection on the dead-
line for filing an application for
such selections, BLM could have
taken no course of action but to re-
ject the application. On the basis
of these findings, the Board hereby
affirms BLM's decision of June 13,
1978.

WithdrctawaZ for National Defense
Purposes

Sec. 11 (a) (1) of ANCSA with-
drew certain public lands surround-
ing a Native village for selection
and eventual ownership by the vil-
lage. Excepted from such with-
drawal are "lands withdrawn or re-
served for national defense pur-
poses." Within the area to have
been selected by appellant under
§ 11(a) (1) were 202.35 acres of
land which had been reserved by
PLO 1887 on June 26, 1959, "for
use of the Department of the Army
for terminal facilities used in con-
nection with the Haines-Fairbanks
Products Pipeline System, as au-
thorized by the act of September 28,
1951 (65 Stat. 336)."

Tt must first be determined
whether PLO 1887, in 1959, created
a withdrawal or reservation for na-
tional defense purposes within the
meaning of the exception above. A
finding that no such withdrawal
was in fact created would be dis-
positive of this appeal.

Referring to the express lan-
guage of PLO 1887, appellant as-
serts that nowhere does such lan-
guage indicate that the land was
"withdrawn or reserved for na-
tional defense purposes." PLO 1887
reads, in pertinent part:
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1. Subject to valid existing rights,
the following described public lands in
Alaska are hereby withdrawn from all
forms of appropriation under the public
land laws, including the mining and min-

eral leasing laws, but not disposals of
materials under the Act of July 31, 1947

(61 Stat. 681; 30 U.S:C. 601-604), as
amended, and reserved for Use of the
Department of the Army for terminal
facilities in connection with the Haines-
Fairbanks Products Pipeline System, as
authorized by the act of September 28,
1951 (65 Stat. 336). [Italics added.]

Taking the contrary position,
BLM asserts that a reservation "for
use of the Department of the Army"
is a military withdrawal and
Congress in ANCSA did not dis-
tinguish between "military" and
"4national defense" withdrawals. As
additional support for its conten-
tion that PLO 1887 was a with-
drawal for national defense pur-
poses, BLM poilnts out that this
withdrawal was made pursuant to
an agreement between the United
States and Canada which was en-
tered into for the mutual defense
interests of both countries.

The Board concludes that PLO
1887 established a withdrawal for
national defense purposes within
the exception in 11(a) (1) of
ANCSA.

[1] The phrase "national defense
purposes" is not a term of art, and
does not have a precise legal mean-
ing. It is a broadly inclusive de-
scriptive term. Neither the express
language of ANCSA, nor the legis-
lative history of the Act, draws-any
distinctions between withdrawals
for "national defense purposes" and

withdrawals used to create military
reservations, in the sense of Air
Force bases or Army posts, or to
reserve lands for other military
uses.

PLO 1887, typically, was with-
drawn under the statutory author-
ity of the General Withdrawal Act
of June 25, 1910 (the Pickett Act),
which authorized the President to
"temporarily withdraw from settle-
ment, location, sale, or entry any of
the public lands ' * * and reserve
the same for water-power sites, ir-
rigation, classification of lands, or
other public purposes." (36 Stat.
847, 43 U.S.C. § 141 (1970) (re-
pealed by P.L. 94-579, title VII,
§ 704(a) Oct. 21,1976, 90 Stat. 2744,
2792).) While this listing of public
purposes for withdrawals does not
expressly include military uses,
Pickett Act withdrawals have fre-
quently been used to create military
reservations. In determining
whether the Army had authority to
grant an easement over lands with-
drawn for the military, the Interior
Board of Land Appeals dealt with
a withdrawal made under both the
Pickett Act, and the inherent Pres-
idential authority to create perma-
nent withdrawals. Pointing out
that the executive order authorizing
the withdrawal in question referred
to both the President's inherent and
his statutory Pickett Act authority,
IBLA commented, "The Pickett
Act, supra, also granted authority
to the President to withdraw land
for military purposes." (Alaska
Pipeline (Jo., 38 IBLA 1, 12
(1978).)
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Before the enactment of ANCSA,
Congress was well aware of the ex-
istence of military withdrawals in
Alaska. However, discussion of the
term "national defense purposes,"
as used in various bills preceding
ANCSA, never distinguished this
term from other military uses. Con-
cern focused, instead, on whether
lands used by the military without
benefit of formal withdrawal
would be protected from Native
selection. To this end, it was sug-
gested that the exception protect-
ing "lands withdrawn for national
defense purposes" be changed to
read "lands withdrawn or other-
wise reserved for national defense."

Thus, commenting on the excep-
tion in a letter dated Aug. 2, 1969,
to the Chairman of the Senate
Committee on Interior and Insular
Affairs, Phillip N. Whittaker, As-
sistant Secretary for the Air Force,
Installations and Logistics, stated:

The Department of Defense has nu-
merous military installations through-
out Alaska, located on public lands that
have been withdrawn, reserved, or other-
wise restricted from further appropria-
tion under the public land laws. t is
necessary that the integrity of these
lands be preserved in the interest of na-
tional defense. The exception in section
8(a) () with respect to lands with-
drawn for national defense purposes
other than petroleum reserve numbered
4 would appear to recognize this inter-
est. However, in order to assure that
public lands used for defense purposes
by means other than withdrawal, such
as by special use permit or notation on
the public land records, are also ex-
cepted, it is suggested that line 11, page
1.6, be revised to read, "State of Alaska,
except lands withdrawn or otherwise re-

served for national defense." Paragraph
(2) of section 8(a) should also be re-
vised by the insertion of "withdrawn or
otherwise reserved for national defense"
as between "lands" and "described in
line 8 of page 25 of the bill. (Hearings
on H.R. 13142 and H.R. 10193 before the
Subcomm. on Indian Affairs, House
Comm. on Interior and Insular Affairs,
91st Cong., st Sess., Part 1, 47, 48
(1969).) [Italics added.]

Thus, referring to "numerous
military installations throughout
Alaska located on public lands that
have been withdrawn," Mr. Whit-
taker cited a need to preserve the
integrity of these lands, "in the
interest of national defense," and
believed that an exception with
respect to lands withdrawn "for
national defense purposes" recog-
nized this interest. There is no in-
dication that Congress thought
otherwise. Certainly nothing in the
legislative history or the language
of ANCSA indicates any effort or
intention to create a class of lands
withdrawn "for national defense
purposes," as separate and distinct
from other lands withdrawn for
use by the military services. Since
the purpose of the military forces,
by definition, is national defense,
such distinctions would be difficult
to make. In the total- absence of
statutory or regulatory guidelines,
the Board believes it unreasonable
to try to make them.

[21 Where neither the express
language, nor the legislative his-
tory of ANCSA draws any distinc-
tion' between withdrawals "for na-
tional defense purposes" and with-
dlrawals for military reservations
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or other military uses, a with-
drawal for use of the Department
of the Army for terminal facilities
in connection with a petroleum
products pipeline system is consid-
ered to be a withdrawal "for na-
tional defense purposes" within the
meaning of 11 (a) (1) of ANCSA.

The Board also considered the
relationship of the joint defense
agreement between the United
States and Canada with PLO 1887.

Paragraph I of the United
States note proposing the agree-
ment states:

I have the honor to refer to discus-
sions which have taken place in the
Permanent Joint Board on Defense, and
subsequently etween representatives of
our Governments concerning a proposal
for an oil pipeline installation from
Haines to Fairbanks, Alaska, passing
through northwestern British Columbia
and Yukon Territory, to be constructed,
owned and operated by the Government
of the United States of America in te
mutual. defense interest of oth coan-
tries. [Italics added.1

In paragraph s of the Annex to
the above-quoted note, the United
States agreed "to give assurance of
equal consideration to Canadian de-
fense requirements with those of
the United States." Paragraph 3 of
the Annex reads, in part, as fol-
lows: "It is mutually agreed that
the common defense interests of the
two countries will require continu-
ance of the pipeline for a minimum
period of twenty years." [Italics
added.]

PLO 1887 was issued as a result
of this agreement.

The Board concludes that the ex-
istence of the 1953 joint defense
agreement between the United
States and Canada lends additional
support to the characterization of
PLO 1887 as a withdrawal "for na-
tional defense purposes" within the
meaning of the exception in § 11
(a) (1) of ANCSA.

Withdratwal Status During Selec-
tion Period

The second issue is whether the
lands in question remained with-
drawn for national defense purposes
on Dec. 18, 1971, and at all times
during the selection period provided
by ANCSA, or whether events oc-
curred which changed the status of
the land withdrawal and made the
lands available for selection before
the expiration of the selection
period.

First, the Board considers events
prior to the passage of ANOSA, and
finds that the lands in question re-
mained withdrawn for national de-
fense purposes on the date of
enactment of the Act, Dec. 18, 1971.

The appellant asserts that the Sec-
retary of the Interior had authority
under the Pickett Act, supra,
through delegations in Executive
Order No. 103,55,17 FR 4831 (1952)
to revoke PLO 1887. The appellant
asserts that the Secretary should
have done so, because a series of
events changed the character of the
land withdrawal and made it appro-
priate to classify the lands as avail-
able for Native, selection under
A&NCSA.

1231 131
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Events on which the appellant re-
lies for this contention are: the
determination by the Army in May
of 1970, that the pipeline was no
longer required for its needs; the
decision by the Assistant Secretary
of Defense, in June of 1971, to de-
clare the entire system excess; the
preliminary report of excess in June
of 1973; and the transfer of juris-
diction over the land to GSA in
November of 1974. Of these events
two-the Army's 1970 determina-
tion and the Defense Department's
1971 decision to excess-occurred
before the enactment of ANCSA on
Dec. 18, 1971, upon which date the
statutory withdrawals of land for
Native selection, mandated by
§ I 1 (a) (1) , took place.

The Board disagrees with the
appellant's contentions because they
run contrary to the essential nature
of national defense withdrawals and
the intent of ANCSA.

As has been discussed, the author-
ity for withdrawals for national de-
fense and other public purposes is
the Pickett Act, sUpra. The Presi-
dent's authority under this Act was
delegated to the Secretary by Exec-
utive Order No. 10355, 17 FR 4831
(1952). Sec. 141 of 43 U.S.C. (1970)
(Pickett Act) not only sets out the
procedure for establishing with-
drawals but also specifically and
uinambiguously provides ioW such
withdrawals are to be terminated.

The President may, at any time in his
discretion, temporarily withdraw from
settlement, location, sale, or entry any of
the public lands of the United States,
including Alaska, and reserve the same
for water-power sites, irrigation, classi-

fication of lands, or other public purposes
to be specified in the orders of withdraw-
als, and such withdrawals or reserva-
tions shall renzain in force Until revoked
by him or by an Act of Congress. [Italics
added.]

It appears clear from a reading of
this statutory provision that a with-
drawal can only be revoked by the
Secretary or by Congress and not
by a change in the actual use or even
nonuse of the withdrawal. In sup-
port of this position, the Board
looks to Alaska Pipeline Co., 38
IBLA 1 (1978) in which BLM un-
successfully argued nter alia that
the relinquishment of jurisdiction
by the Army and acceptance of ju-
risdiction by BLM of lands with-
drawn pursuant to Executive Order
No. 10355 constituted a revocation
of that withdrawal. The Interior
Board of Land Appeals stated:

We note initially that E.O. 10355,
which was effectively revoked by section
704(a) of FLPMA, 90 Stat. 2792, pro-
vides, in relevant part, that the Secre-
tary of the Interior is delegated the full
withdrawal authority of the President
emanating from both the Pickett Act and
the President's inherent authority: "in-
cluding the authority to modify or re-
voke withdrawals and reservations of
such lands heretofore or hereafter made."
It further provides that: "All orders is-
sued by the Secretary of the Interior
under the authority of this order shall
be designated as public land orders and
shall be submitted * * * for publica-
tion in the Federal Register." Nothing
in this Executive Order, however, impels
the conclusion that the relinquishvment of
jurisdiction over lnd withdrawn consti-
tetcd a revocation of the withdrawal. In,
point of fact, it did not. The withdrawal,
itself, remained i effect unless it was
evoked i accordance with the pro-
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cedures outlined in E.O. 10355. [Italics
added.]

38 IBLA at 17.

The Department of the Interior
has consistently affirined the posi-
tion that a withdrawal remains in
effect until revoked, even though the
purpose of the withdrawal has been
fulfilled. (See, e.g., Oliver and
Robert A. Reese, Silver Associates,
Inc.. 4 IBLA 261 ,265 (1972); Grace
Jinsela, 74 I.D. 386 (1967).) Fur-
ther, it has been established that
actual use of withdrawn lands is
immaterial to the legal status of the
lands under the withdrawal. As
sated in; David W. Harper, et al.,
74 I.D. 141, at 142, 149 (1967)

Lands which have been withdrawn
from entry under some or all of the pub-
lic land laws remain so wvithdrawn until
the revocation or modification of the
order of withdrawal, and it is itmaterial
whether the lands are presently being, or
have ever been, Used for the prpose for
which the were withdruwn. [Italics
added.]

See, e.g., United States v. Milton
Wichner, 35 IBLA 240 (1978);
John C. Aonson, 8 IBLA 346
(1972). Eveji in cases where a with-
drawal should have been revoked
but was not because of an adminis-
trative oversight, the legal status of
the withdrawal is not altered. In
Tenneco Oil Co., 8 IBLA 282, 283-
284 (1972), the Board stated:

Be that as it may, the consistent position
of this Department has been that lands.>
which are withdrawn from entry under
some or all of the public land laws re-
main so withdrawn until there is a
formal revocation or modification of the
order of withdrawal. The mere passage

of time or the accomplishment of an
avowed purpose cannot serve as a sub-
stitute for the formal restoration.

[3] From this analysis of the
Pickett Act and related Depart-
mental decisions, the Board finds
that in determining whether a na-
tional defense withdrawal exists as

of Dec. 18, 1971, within the meaning
of § 11 (a) () of ANCSA, BLM
must consider only the formal legal
status of the withdrawal and it is
immaterial whether the purpose of
the withdrawal has been fulfilled or
the actual use to which the land has
been put has changed.

ANCSA, in § 3(e), gives the
Secretary broad authority to deter-
mine what lands, other than na-
tional defense purpose withdraw-
als, were excluded from the with-
drawal for Native selection made
by § 11(a) (1) on the grounds that
they were "actually used in connec-
tion with the administration of any
Federal installation" and, there-
fore, were not "public lands" as de-
fined by 3(e). In contrast, §11
(a) (1) simply states that with-
drawals "for national defense pur-
poses" are excluded from the gen-
eral withdrawal for village selec-
tions. No standards or procedures
are established for the Secretary of
the Interior-or any other official-
to determine whether all lands
within withdrawals for national de-
fense purposes are "actually used"
for such purposes.

[41 By virtue of this distinction,
the Board finds that ANCSA does
not give the Secretary of the In-
terior authority to make factual de-
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terminations as to the actual use of [6] A notice of intention to re-
land which is withdrawn for na- linquish does not automatically
tional defense purposes, resulting revoke a withdrawal. The regula-
in removal of such land from the tions set forth in 43 CFR Part 2370
protection of the exception in make it clear that the notice is
§11(a) (1)- merely the first step of a process

It has been argued that even if whereby a Federal agency can re-
the lands in question were not with- linquish lands withdrawn or re-
drawn on Dec. 18, 1971, for village served for its use. (See 43 CFR
selection, events occurred prior to 2372.1, 2372.2, and 2374.2.) A notice
Dec. 18, 1974, which changed the of intention to relinquish property
legal status of the withdrawal is not a final action but-a method by
thereby making the lands available which an intention is expressed by
for selection. The appellant here re- one agency of the Federal Govern-
lies on the preliminary report of ex- ment to relinquish at a future time
cess, issued in June of 1973, the upon the completion of certain stat-
Notice of Intent to Relinquish utory and regulatory procedures.
issued in August of 1973, and the It has beeii argued that even if the
transfer of jurisdiction over the lands in question were excluded
lands to GSA in November of 1974. from the general 11 (a) (1) with-
Based on its review of the process drawal on Dec. 18, 1971, because
by which withdrawals are revoked they were withdrawn for national
and the process, further, by which defense purposes on that date,
the Federal Government can sur- nevertheless, the Secretary had au-
plus or relinquish ownership of thority to withdraw the lands for
property, the Board concludes that Native selection at a later date if the
nothing occurred which altered the withdrawal for national defense
legal status of the lands withdrawn purposes were revoked.
by PLO 1887 as a reservation or However, the Board does not rule
withdrawal for national defense on this issue because the lands in
purposes between Dec. 18, 1971, and question remained withdrawn for
Dec. 18, 1974. national defense purposes through

[5] The Army's initiation of the the close of the selection period.
relinquishment process by filing a BLMP Procedure
notice of intention to relinquish cer- The third principal issue to he
tain property cannot revoke a na- addressed is whether BLM erred by
tional defense withdrawal because failing to follow the applicable
the Army lacks the authority to re- statutes, regulations, and an agree-
voke such withdrawals. The Pickett ment with another Federal entity,
Act provides that withdrawals and thereby unlawfully denied the
"shall remain in force until revoked appellant its selection rights.
by him [Secretary of the Interior] Appellant argues that BLM
or by an Act of Congress." erred in administering these lands
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pursuant, to the Federal Property
and Administrative Services Act,
as amended (63 Stat. 378; 40 U.S.C.
§ 471 et seq. (1976)), because it
was superseded by the general in-
tent of ANCSA. ANCSA, it is as-
serted, gives village applications
priority over any appropriation of
Federal land and so when the notice
of intent to relinquish was filed by
the Army, BLM should have de-
clared the lands available for selec-
tion by appellant.

It is argued that BLM was re-
quired by its own regulations (43
CFR 2372.3 and 2374.1) to make a
determination as to whether or not
the lands in question were suitable
for return to the public domain and
BLM failed to make such a deter-
mination.

Further, the appellant contends
that BLM unlawfully denied its
selection rights by failing to follow
the DOI/GSA Agreement. Appel-
lant refers to part of Sec. II.c.(1)
of this agreement which reads:

c. As soon as practicable after receipt
of notification of the availability of sur-
plus acquired land, the Department of
the Interior will make a determination
as to whether or not the land may be
subject to selection under the Settlement
Act.

(1) Where it is determined that the
land may be subject to selection, the De-
partment will file a request for transfer
of the property with the appropriate
GSA Office in the following circum-
stances:

(a) Where the land is within a Sec-
tion 11 (a) (1) withdrawal.

Appellant argues that because
the notice of intent to relinquish

had been filed, the lands in question
became surplus and the provisions
of the DOI/GSA Agreement ap-
plied. Further, appellant takes the
position that this DOI/GSA
Agreement established and im-
proper preference in Federal agen-

cies to take excess property before
it was offered to Native corpora-
tions for selection. Appellant cites
the report by the Comptroller Gen-
eral of the United States issued
June 21, 1978, wherein the Comp-
troller addressed the issue of re-
ported excess lands:

REPORTED EXCESS LAND NOT OF-
FERED TO NATIVES

The General Services Administration
(GSA) and the Bureau are responsible
for disposing of unused property volun-
tarily declared excess by Federal agen-
cies. When such excess is not suitable
for return to public domain, it is offered
to other Federal agencies, and if there
is no further Federal need, it is offered
to a variety of non-Federal groups in
accordance with existing laws and regu-
lations. After the act was passed, the
Secretary did not arrange to modify this

.process to include the Native corpora-
tions' rights, to such unused lands under
the act ...

We told Interior officials that .the
agreement giving Federal agencies pri-
ority over Native Corporations was not
proper, and we suggested that Native
corporations be provided first priority
to excess Federal lands within their
selection, area. Department ocials
agreed with our view, but as of March
1978 no action had been taken to (1)
define Native corporation rights to un-
used agency land and include these
rights in the Federal property disposal
procedures or (2) identify and reinstate
as public land all property disposals that

319-957 0 - 80 - 2
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were made in violation of the Native
corporation rights as so defined.

Appellant's Memorandum in Sup-
port of its Statement of Reasons,
p. 13.

11ith respect to these three argu-
ments raised by appellant, BLM
counters that it did, in fact, follow
all steps required under applicable
law, rules and regulations and
other procedures in administering
the lands here in controversy. The
Board agrees.

[71 The issue of whether ANCSA
supersedes certain provisions of the
Federal Property and Administra-
tive Services Act, 811pra, as regards
administrative actions taken con-
cerning a specific withdrawal is
rendered moot by a finding that the
withdrawn lands 'were never avail-
able for selection. under ANCSA.
When a notice of intention-to relin-
quish affects lands not withdrawn
pursuant to ANCSA, BLM is re-
quired to follow the provisions of
the Federal Property and Admin-
istrative Services Act, supra, and
the regulations promulgated under
Miat Act.

These statutory and regulatory
provisions require that a number
of steps be taken by the Federal
Government before its property
can be transferred to outside inter-
ests. Basically, BLM was required
to first make a field examination of
the lands to ascertain whether the
lands were suitable for return to
the public domain (43 CFR 2372.3
and 2374.1). Because BLM found
the lands were unsuitable for re-
turn to the public domain because

of the improvements made on the
lands, BLM was required to notify
the Army to report the lands and
improvements to GSA as excess
property (43 CFR 2374.1(c)). The
record reveals that these steps were
appropriately taken.

Appellant strongly argues that
the Secretary of the Interior has,
in numerous instances, been able to
revoke national defense withdraw-
als and thereafter has withdrawn
those same lands for Native selec-
tion. BLM contends, and again the
Board concurs, that there is a sig-
nificant distinction between those
instances and the case here on ap-
peal. The distinction rests in the
fact that before the Secretary can
revoke such a withdrawal, one of
two events must occur and, under
the facts of this case, neither of the
necessary events transpired. Basi-
cally, before the Secretary can take
withdrawal action, BLM must
either determine that the lands are
suitable for return to the public
domain or, if the BLM finds them
to be unsuitable, then GSA must
determine that the lands are "sur-
plus" property and transfer them
to BLM. In either of these situa-
tions a Federal withdrawal could
be revoked by the Secretary andhe
could simultaneously withdraw the
lands for Native selection. How-
ever, in this case, the record reveals
that BLAM found the lands to be
unsuitable for return to the public
domain, GSA did not determine
they were surplus within the selec-
tion period, and therefore, BLM
could not revoke the withdrawal.
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When a notice of intention to re-
linquish a national defense with-
drawal has been filed, BLM
subsequently determines that the
lands are not suitable for return to
the public domain and GSA does
not determine the lands to be "sur-

plus property," the Secretary of the
Interior lacks authority to revoke
the national defense withdrawal.
Any questions involving the Secre-
tary's authority to simultaneously
withdraw those lands for Native
selection pursuant to ANCSA are
therefore moot and the Board does
not rule on such issues.

Appellant strenuously argues
that because the lands withdrawn
by PLO 1887 were determined to be
excess they became available under
the terms of the. DOI/GSA Agree-
mnent for village selection. The lan-

guage here relied on is found in Sec.
IT.c. (1) and provides, in pertinent
part:

c. As soon as practicable after receipt
of notification of the availability of sur-
plus acquired land, the Department of the
Interior will make a determination as to
whether or not the land may be subject
to selection under the Settlement Act.

(1) Where it is determined that the
land may be subject to selection, the De-
partment will file a request for transfer
of the propertylwith the appropriate GSA
Office in the following circumstances:

(a) Where the land is within a Section
11(a) (1) withdrawal. [Italics added.]

The Board finds first that the prop-

erty withdrawn by PLO 1887 was

not surplus property under the

terms of the DOI/GSA Agreement

at any time duriig the selection

period and therefore BLM did not
act in such a way as to violate that
agreement. Before the above-quoted
provision would become applicable,
GSA first had to make the deter-
mination that the lands were "sur-
plus" and not required for any Fed-
eral Government needs. In this
particular case GSA never made
the necessary surplus determination
during the selection period and,
therefore. the lands never became
subject to Sec. II.c. (1) of the DOT/
GSA Agreement.

[8] Having determined that the
lands in question were withdrawn
for national defense purposes dur-
ing the selection period, BLM was
required to reject appellant's selec-
tion applications for such lands pur-
suant to regulations in 43 CFR
2091.1, which provide in pertinent
part:

Rejection of applications.
Except where regulations provide

otherwise, all applications must be ac-
cepted for filing. However, applications
which are accepted for filing must be re-
jected and cannot be held pending possi-
ble utiure availability of the land or
interests in land, when approval of tho
application is prevented by:

(a) Withdrawal or reservation of
lands; ecept that this does not prevent
the filing-of applications by village and
regional corporations under 43 CFR Parts
2561 and 2652 for public lands withdrawn
under section 11(a) (1) of the Alaska
Native Claims Settlement Act (43 U.S.C.
1601), inless the lands are withdrawn for
the national park systemn or are with-
drawn or reserved for national defense
purposes. [Italics added.]

Since the lands in question were not
withdrawn for selection by %11(a)
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(1) of ANCSA and were not other-
wise made available prior to Dec.
18,1974, through a public land order
revoking PLO 1887 and withdraw-
ing the lands for selection by ap-
pellant, 43 CFR 2091.1 required
BLM to reject the selection applica-
tion.

Finally, the Board has consid-
ered appellant's argument that be-
cause BLM had full authority to
make the lands in question avail-
able for selection but failed to do so,
there rests an equitable claim in the
appellant for these lands. The
Board disagrees. Such a claim can
be recognized only if the govern-
mental conduct complained of
amounts to "affirmative miscon-
duct." United States v. Ruby Co.,
588 F.2d 697, 703-4 (9th Cir. 1978).
The Board does not find the Gov-
ernment's conduct in this case
amounting to affirmative miscon-
duct. Cf. United States Immigra-
tion & Naturadization Service v.
Hibi, 414 U.S. 5 (1973); See also
Simon v. Calif ano, 593 F.2d 121
(9th Cir. 1979).

Therefore, BLM's Decision F-
14943-B rejecting selection by
Tanacross, Inc. of lands within
PLO 1887 is hereby affirmed.

This represents a unanimous de-
cision of the Board.

JUDITH M. BRADY
Administrative Judge

ABIGAIL F. DNNING
Administrative Judge

JOsEPH A. BALDWIN

Admninistrati've Judge

DANIEL BROTHERS COAL CO.

2 IBSMA 45

Decided April 10,1980

Appeal by Daniel Brothers Coal Co.
from a Mar. 18, 1980, decision of Ad-
ministrative Law Judge David Torbett
sustaining Notice of Violation 79-II-
92-5 and denying Daniel Brothers'
application for temporary relief
(Docket No. NX 0-102-R).

Affirmed.

1. Statutes-Surface Mining Control
and Reclamation Act of 1977: Vari-
ances and Exemptions: Generally

One seeking an exemption from the
coverage of a statute, especially a statute
whose purpose is corrective, must affir-
matively demonstrate entitlement to that
treatment.

2. Estoppel-Surface Mining Control
and Reclamation Act of 1977: Small
Operators

A party seeking to estop the Office of
Surface Mining Reclamation and En-
forcement from asserting that the party
did not have a small operator exemption
for a particular permit must clearly dem-
onstrate its entitlement to the estoppel.

3. Surface Mining Control and Recla-
mation Act of 1977: Administrative
Procedure: Generally

Affidavits to support allegations of fact
in a motion for summary decision filed
pursuant to 43 CFR 4;1125 are not neces-
sary when there is no disputed issue as
to any material fact.

APPEARANCES: David 0. Smith,
Esq., and Marcia A. Smith, Esq., Cor-
bin, Kentucky, for Daniel Brothers
Coal Company; John Phillip Williams,
Esq., Office of the Field Solicitor, Knox-
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ville, Tennessee, and Marcus P. Mc-
Graw, Esq., Assistant Solicitor for
Enforcement, Office of the Solicitor,
Washington, D.C., for the Office of Sur-
face Mining Reclamation and Enforce-
ment.

OPINION BY INTERIOR
BOARD OF SURFACE
MINING AND
RECLAMATION APPEALS

Daniel Brothers Coal Co. (Dan-
iel Brothers) has appealed from a
Mar. 18, 1980, summary decision
by Administrative Law Judge
David Torbett sustaining Notice of
Violation 79-II-92-5 containing
one violation for allegedly failing
to eliminate a highwall and restore
the disturbed area to approximate
original contour in violation of 30
CFR 715.14. The notice was issued
pursuant to sec. 521 (a) (3) of the
Surface Mining Control and Rec-
lamation Act of 1977 (Act).' Also
Daniel Brothers' application for
temporary relief was denied.

For the reasons stated below, the
Administrative Law Judge's deci-
sion is affirmed.

Factua7 and Procedural

Background

On Dec. 20, 1979, an OSI in-
spector visited Daniel Brothers'
Deep Creek mine in Whitley, Ken-
tucky, and the next day issued
Notice of Violation 79-11-92-5.
Daniel Brothers filed an applica-
tion for review on Jan. 21, 1980,
seeking vacation of the notice and

'30 U.S.C. §1271(a) (3) (Supp. I 1977).

arguing that OSM should be
estopped from asserting that Dan-
iel Brothers did not have a small
operator exemption for Kentucky
State permit No. 118-0001, issued
on Aug. 21, 1978, pursuant to which
mining had been undertaken at the
Deep Creek mine.2 Daniel Brothers
received permit No. 118-0001 on
Aug. 21, 1978.

On Feb. 11, 1980, OSM filed an
answer to the application for re-
view stating that Daniel Brothers
never received a small operator's
exemption for permit No. 118-
0001; that OSM had granted an
exemption for another Daniel
Brothers' mine, permit No. 5779-
76; and that even if Daniel Broth-
ers had applied for an exemption
for permit No. 118-0001, it could
not have received an exemption be-
cause that permit was not issued
until Aug. 21, 1978, and according
to 30 CFR 710.12(b) (2), the ex-
emption was not available for a
permit or renewed permit issued on
or after Aug. 3. 1977.

On Mar. 14, 1980, OSM filed a
motion for summary decision pur-
suant to 43 CFR 4.1125, stating that
the pleadings failed to demonstrate
a dispute as to any material fact.
Daniel Brothers filed an application
for temporary relief on Mar. 17,
1980. The following day the Ad-
ininistrative Law Judge granted

2 The small operator exemption provision of
the Act, 30 U.S.C. § 1252(c) (Supp. I 1977),
allowed operators who filed applications pur-
suant to 30 CER 710.12, and who met certain
qualifications, to be exempt from complying
with various sections of the Act and regula-
tions, including the elimination of ighwalis
and return to approximate original contour
provisions, until Jan. 1, 1979.



140 DECISIONS OF TE DEPARTMENT OF THE INTERIOR [87 I.D.

OSM's notion and issued his sum-
mary decision.

Daniel Brothers fifed an appeal
with the Board on Mar. 25, 1980. It
does not deny the existence of a
highwall at its Deep Creek mine.
However, it seeks to avoid the re-
quirement that the area be returned
to approximate original contour by
asserting that OSM should be
estopped from enforcing that re-
quirement because appellant be-
lieved it had a small operator ex-
emption for permit No. 118-0001.3

Appellant bases its estoppel
theory on the argument that it re-
lied on representations and actions
by State officials that its operations
pursuant to permit No. 118-0001
were covered by the small operator
exemption, and that it also relied on
an Oct. 6,' 1978, form letter 'from
OSM which indicated to appellant
that it had the exemption for per-
mit No. 118-0001. Appellant con-
tends that because of such represen-
tations it did not return the area
mined prior to Jan. 1, 1979, to ap-
proximate original contour and that
requiring appellant to do so at this
time ould cause great financial
hardship.

Discu.sion

The Congress did not enact the
Surface Mining Control and Recla-
mation Act of 1977 for the purpose
of exempting persons from its stric-
tures. It was enacted, among other
reasons., to protect the environment

There is no question that appellant neither
applied for nor ever actually received a small
operator exemption for permit No. 118-0001.

and to insure the reclamation of
mined reas.4 The proviso that cer-
tain small operators are exempted
from some of the performance
standards is an exception to the
general requirement of the Act.'
The Secretary enacted regulations
which provided how the exemption
could be obtained 6 Among the re-
quirements was that of making

'30 U.S.C. § 1201 Supp. I 1977) states:
"The Congress finds and declares that-

* * * * * * *

"(c) many surface mining operations result
in disturbances of surface areas that burden
and adversely affect commerce and the public
welfare by destroying or diminishing the util-
ity of land for commercial, industrial, resi-
dential, recreational, agricultural, and forestry
purposes, by causing erosion and landslides, by
contributing to floods, by polluting the water,
by destroying fish and wildlife habitats, by im-
pairing natural beauty, by damaging the prop-
erty of citizens, by creating hazards dangerous
to life and property by degrading the quality
of life in local communities, and by counter-
acting governmental programs and efforts to
conserve soil, water, and other natural
resources."

30 U.S.C. § 1202 (Supp. I 1977) reads In
pertinent part:

"It is the purpose of this chapter to-
* * * * * * *

"(d) assure that surface coal mining opera-
tions are so conducted as to protect the
environment;

" (e) assure that adequate procedures are
undertaken to reclaim surface areas as con-
temporaneously as possible with, the surface
coal mining operations."

30 U.S.C. § 1252(c) (Supp. I 1977) estab-
lished that a small operator exemption was
available to a surface coal mining operation
that:

1. Was In operation pursuant to a state
permit issued before August 3, 1977;

2. Held a permit issued to a "person" in
existence before May 2, 1977; and

3. Had total annual production of coal
which did not eceed 100,000 tons.

6 30 CFR 710.12; see also comment 9, Part
710-Initial Regulatory Program, 42 FR
62642 (Dec. 13, 1977). 30 CPR 710.12(e) re-
quired that the "request for exemption shall
be in the form of an affidavit under oath." 30
CFR 710.12(g) (1) states that the exemption
shall be granted if "[tibe permittee has satis-
fied his burden of proof by demonstrating
eligibility for the exemption."
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written application to OSM in a
specified manner by May 3, 1978.7

The permit in question was is-
sued on Aug. 21, 1978, and no re-
quest in any form was ever made to.
OSM for an exemption for that per-
mit. Consequently, the record shows
that the statutory requirement that
the permit to be exempted be in
existence before Aug. 3, 1977, was
not met. Nor were the regulatory
requirements satisfied that an ex-
emption request be made before
May 4, 1978, and that it be made in
a certain affidavit form.8

[1] The authorities are in agree-
ment that one seeking an exception
from the coverage of a statute must
affirmatively demonstrate entitle-
ment to that treatment. Piedmont &
Northern Ry. Co. v. Interstate Com-
inerce Comm'n, 286 U.S. 299
(1932); United States v. H/cE vain,
272 U.S. 633 (1926); Ryan v.
Carter, 93 U.S. (3 Otto) 78 (1876);
United States v. Diecson, 40 U.S.
(15 Pet.) 141 (1841). This is espe-
cially so for statutes whose purpose
is corrective. Piednont& INorthern
Ry. Co. v. Interstate Commerce
Comm'n, upra. Daniel Brothers
would have the Board recognize its
entitlement to a small operator ex-
emption on the basis of-- equitable

7While 30 CR 710.12(d) indicates the
date to be March 1, 1978, it was extended to
May 3. 1978. See Wilkinson's, Inc., 1 IBSMA
1 (1978).

s Apparently Daniel Brothers is a partner-
ship (Exh. 7 to appellant's brief on appeal.
No showing as been made in this case as to
when that partnership ws established,
thereby opening to question whether it was a
person in existence before May 2, 1977, as
required by 30 U.&.C. 1232(c) (Sispp I
1977).

considerations, rather than on the
basis of entitlement under the terms
of the Act and implementing regu-
lations. As is discussed below, how-
ever, Daniel Brothers has not estab-
lished entitlement to relief on equi-
table grounds.

Daniel Brothers proposes to carve
a small operator exemption out of
the law by invoking the doctrine of
equitable estoppel.9 Even if that
doctrine might ever be applicable to
the activities of OSM, it is not in
these circumstances. Without re-
tracing the tortuous path of those
who have sought equitable estoppel
against the Federal Government, it
will suffice to say that the prevailing
standard is that each of the follow-
ing four elements must be present:

(1) The party to be estopped must know
the facts; (2) he must intend that his
conduct shall be acted on or must so act
that the party asserting the estoppel has a
right to believe it is so intended; (3) the
latter must be ignorant of the true facts;
and (4) he must rely on the former's con-
duct to his injury. [United States v.
Gcortgia-Pacifi Co.. 421 F.2d 92, 96 (9th
Cir. 1970) .]

After eorgia-Pacific, supra, was
decided, the same circuit held that
a letter from a Government official
containing a circular and a sum-
mary of existing law could not estop

Even though the Board does not accept the
applicability of estoppel to this situation, we
do wish to acknowledge the authoritative brief
on the topic submitted by Daniel Brothers. All
too often the authorities to which we are
referred are the ubiquitous "It is clear
and "As is well known . . ." Occasionally.
we are favored with a reference to a horn-
book; sometimes even the specific section of
the text is cited. Counsel for Daniel Brothers
has not followed this customary practice and
we appreciate It.

141
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the Government. Although there OSM in light of a permittee who
might have been a misunderstand- failed to make a timely request in
ing of the contents by the citizen, an approved form, and who, if a
there was no active misrepresenta- timely request had been made
tion by the Government agent. would not have been entitled to the
United States v. Consolidated M3ines exemption anyway.
d' Smelting Co., Ltd., 455 F.2d 432 The remaining question is whether
(9th Cir. 1971); see also United this matter was in a proper state
States v. Ruby Co., 588 F.2d 697 for disposal by summary decision.
(9th Cir. 1978). 43 CFR 4.1125 provides for sum-

[2] Daniel Brothers claims to mary decisions upon the record.
have relied to its potential detri- Subsection (b) states that the mov-
ment on advice received from a ant "shall verify any allegations of
third party who in turn relied on fact with supporting affidavits."
telephone counsel received from an OSM furnished no affidavits to the
unknown OSM employee at an un- Administrative Law Judge.' 2 Sub-
determined time.'0 Daniel Brothers' section (c) authorizes the granting
reliance is purportedly buttressed of a motion for summary decision
by an Oct. 6, 1978, letter received when the record shows that there
from an OSM official referring to "is no disputed issue as to any ma-
an exemption "received" by Daniel terial fact" and summary decision
Brothers. While appellant applied is proper as a matter of law. Al-
for an exemption for three of its though 43 CFR 4.1125 is not an
permits, OSM only granted an ex- exact counterpart of Rule 56 of the
emption for permit No. 5779-76, Federal Rules of Civil Procedure
not the one at issue here. None of providing for summary judgments,
this is sufficient, separately or to- there is sufficient correspondence in
gether, to establish an equity that the manner relevant here to avail
would justify an estoppel of OSM ourselves of some of the construc-
to enforce the provision of the tions made of Rule 56.
Act."- Indeed, the equities are with [3] Reason requires, and courts

15 Daniel Brothers asserts that it relied upon have held, that only when a mate-
the advice of representatives of the Common- rial fact remains in issue is sum-
wealth of Kentucky that it had an exemption
for all of its operations, not merely the one mary disposition absolutely inap-
specified in the granting of the exemption to
permit No. 5779-76 (Exh. 8 to appellant's " Not until the matter arrived here on ap-
brief on appeal). peal did OSM submit an affidavit concerning:

11 Without going any further into why it (1) that there were three requests for exemp-
cannot be concluded that the OSM official who tion made by Daniel Brothers (two denied and
sent the Oct. 6 letter Intended to convey im- one granted); (2) that no request was made
proper information for Daniel Brothers to act and no exemption was Issued for permit No;
upon, nothing in the record supports the prop- 118-0001; and (3) that the OSM letter of
osition that Daniel Brothers was ignorant of Oct. 6, 1978, concerning small operator exemp-
the facts-an indispensable element of the tions, was a form letter sent to every person
Georgia-Pacific rule. Daniel Brothers' expetI- in the United States who had received an
ence with OSM's small operator exemption exemption. Exhibit A to appellee's brief. In Its
procedures-three requests, two denials, one brief, appellant concedes the accuracy of all of
granted-leads to no reasonable conclusion these assertions except that of the existence
other than that there was no excusable igno- of a form letter and that of its universal
rance of the true facts. distribution.
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propriate. E. P. Hinlkel & Co., Inc.
v. Manhattan Co., 506 F.2d 201
(D.C. Cir. 1974); Dewey v. Clark.
180 F.2d 766 (D.C. Cir. 1950).
Affidavits to support allegations of
fact in a motion for summary deci-
sion pursuant to 43 CFR 4.1125 are
not necessary when there is no dis-
puted issue as to any material fact.
Moreover, the material facts are all
contained in records of the Depart-
]nent; therefore, the Administra-
tive Law Judge could have taken
official notice of every material fact
that Daniel Brothers asserts was
not put forth in affidavit form. 43
CFRT 4.24(b). OSM did not ask
him to do so nor did he in terms
do it. Nevertheless, upon the aug-
mented record before us now, sum-
mary decision for OSM is certainly
jflstified and no purpose would be
served, in view of our decision con-
cerning estoppel, by remanding
solely for the purpose of making
the hearing record a bit more tidy.

The decision of the Administra-
tive Law Judge is affirmed.

MELVIN J. MIRKIN
Administrative Judge

WILL A. IRWIN
Chief Administrative Judge

MANTLE RANCH CORP.

47 ILA 17
Decided April 11, 1980

Appeal from denial of an application
to reform and amend homestead patent
number 1052943 (D-041587).

Reversed.

1. Conveyances: Generally -Federal

Land Policy and Management Act of
1976: Conveyances

Where evidence is persuasive that certain
land was included in a homestead patent
as the consequence of an error in descrip-
tion, and other land was settled, improved
and occupied for several decades there-
after., an application to reform the patent
will be allowed where the concerned ad-
ministrative agencies do not object, the
Government's interests are not unduly
prejudiced, no third party's rights are
affected, and substantial equities of the
applicant will thereby be preserved..

APPEARANCES: James D. Robinson,
Esq., Meeker, Colorado, for appellant.

OPINION BY
ADMINISTRATIVE JUDGE

STUEBING

INTERIOR BOARD
OF LAND APPEALS

An historical narrative of the
background events leading to this
appeal is necessary to a proper per-
spective of the case.

The record indicates that Charles
T. Mantle, born in 1898, was reared
in the vicinity of the subject land.
Upon being discharged from the
army following World War I,
Mantle settled on remote, isolated.
and rugged public land in the
canyon along the Yampa (or
"Bear") River in the spring of 1919.
He made extensive improvements,
including a house, barn, corrals,
fences, a 1,200-foot irrigation ditch,
sheds, a storage cellar, and planted
a field with sweet clover and alfalfa,

143]



144 DECISIONS OF THE DEPARTMENT OF THE INTERIOR. [87 I.D.

plus a truck garden and an orchard Doyle, Examiner, General Land

of 48 fruit trees. His principal op- Office. Reference will be made later

eration apparently was cattle, as he to certain details of Doyle's report.
was then running between 200 and However, the tenor of the report was

300 head. He married in 1926 and most favorable to the applicant, and

several children were born of the concluded with Doyle's recommen-
marriage. The family resided on the dation that the application be

land to the exclusion of a home allowed. Mantle filed his final proof

elsewhere. on Aug. 31, 1931, and on Jan. 26,
It was not until April 1929, 10 1932, a patent was issued to Mantle

years after he settled the land, that for the lands described in his home-

Charles Mantle made application stead application, supra.
for a homestead entry pursuant to In 1937 Mantle began construc-
the Act of Sept. 5, 1914.1 His appli- tion of a new home in the SWI/4

cation described the land as follows: NW1/ 4 of sec. 17. The house was

"S1/2 NE1/4, El/2 NWI/4 , Sec. 18, T. completed about 2 years later. It
6 N., R. 102 WAT., 6th Principal remains in good condition today

Meridian." and is still used by his son's family.

This land, as well as other adjoin- Lands adjoining the house on three
ing lands, had been included within sides are under cultivation, and

a powersite withdrawal dated have been since the 1930's. Other
Aug. 2, 1919. However, upon improvements in this subdivision

Mantle's submission of proof that include an irrigation ditch, a fenced
his settlement and occupancy pre- vegetable garden, a road to the

dated the withdrawal, the Assistant house, also fenced, and a 4-strand

Commissioner, General Land Office, barbed wire fence parallel to the

ruled that his entry would be river and extending into the SW'/4

allowed without reservation under NWI/, of sec. 17. (The irriga-

sec. 24 of the Federal Water Power tion ditch and the river fence both

Act, 41 Stat. 1063,1075. originate on patented land in the

Inasmuch as Mantle had made S/2NE1/ 4 of sec. 18 and extend into

compliance vith the requirements of the SWl/4 NVWl/4 of sec. 17.)
the lfomestead Act and was an Another 40-acre subdivision not
honorably discharged veteran of 'described in the patent is the NWI/4

orbl Warslied wasente o SEI/, of sec. 18. This land is
World War I, he wvas entitled to moderately sloping to extremely
make a commutated (early) final steep and inaccessible. At least 30

proof of performance. Accordingly, acres are suitable for grazing, and

in September 1930, an inspection of have been used for this purpose for

the entry was conducted by Edward many years past. The only improve-
ment on this subdivision is a jeep;

1 This was the statute providing for allow- .o

ance of second homestead entries (88 Stat. road of sufficient prominence to be
712). Mantle had originally made application depicted on a modern topographic
for other land which he never improved or
resided upon. map of the area.



MANTLE RANCH CORP.
April 11, 1980

On Aug. 5, 1938, all of the un-
patented land in the vicinity was
included within the expanded area
of the Dinosaur National Monu-
ment, under the administration of
the National Park Service. The
earlier powersite withdrawal was
revoked.

On May 28, 1965, almost exactly
46 years after his original settle-
ment of the land, and some 33 years
after issuance of the patent, Charles
Mantle filed application with the
Colorado State Office of the Bureau
of Land Management to amend his
patent. He asserted that he had only
recently discovered that his patent
did not include the SW1/4NW/4
of sec. 17, where his home and much
of his cultivation and other im-
provements are situated, nor the
NW1/4ASE/4 of sec. 18, which he
has used for grazing and where the
jeep road is. Instead, he discovered
that the patent described 80 acres
in the El/2NW/4 of sec. 18, the
greater portions of which is sheer
or steep sandstone cliffs on the oppo-
site side of the river from the im-
proved portion of the ranch, and
which is virtually 'inaccessible and
unusable for any purpose associated
with the ranch. In his application
Mantle stated that at the time he
filed his homestead application in
1929, he had a surveyor complete
the papers for him, and he surmised
that the surveyor used an old map
Which did not have the Yampa
River properly located. Therefore,
he proposed to relinquish the 80
acres of cliffs north of the river and
asked that his patent be amended

to include the two 40-acre tracts
which are contiguous to the 80 acres
correctly described in the patent.

In 1968 Charles T. Mantle con-
veyed the ranch to his children. In
1969, while camped out in the
mountains of Mexico, he was re-
portedly murdered by bandits at his
campsite. The application to re-
form the patent was refiled by Pat-
rick Mantle, administrator of his
father's estate. The ranch was in-
corporated as a family corporation.

In September 1972, BLM Realty
Specialist Lyle T. Fox made a field
examination of both the patented
and unpatented lands involved in
the Mantle application. His report,
together with the photographs at-
tached as exhibits provide a most
graphic description of his findings
and conclusions. Some excerpts
from his report follow:

The E/2NV1/ 4 of Section 18, which
was also patented to Mantle, contains
no improvements nor does it show evi-
dence of clearing or cultivation. Be-
cause of steep, rugged topography, ac-
cess from below is impossible and it is
doubtful that livestock could have
grazed the portion next to the river.
Exhibit "B" shows the tract and the
black line represents the southern
boundaries.

The two 40 acre tracts that Mantle
claimed he intended to include in his
homestead are both more physically
suited for homesteading than the El/½

NW¼4 (Exhibit "B") that he included
supposedly by mistake. The NW 1/4 SE'/4
of Section IS is moderately sloping,
to extremely steep and inaccessible from
the canyon below. At least 30 acres of
the tract are suitable for grazing and
have been used for this in the past; how-
ever, they have not been cultivated and
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whether they could be is questionable.
Since there were no fences found on the
tract, nor evidence of fences, it appears
that livestock have grazed these slopes
and others further downstream in past
years. Besides a jeep trail, no other
improvements were found on the tract.
From the standpoint of utility, this tract
fits the topography better than any por-
tion of the ENW1/4 to form a better
ranch operation with the S2NEl/_. Refer
to Exhibit "C' for a photo of that por-
tion of the NWl/4SE1/4 of Section 18 that
is accessible from below.

The SV4NWS/4 of Section 17 is
the tract containing the most valuable
improvements. Although the house is
not the original that was built by
Mantle and identified in Doyle's report,
it has been there for approximately 36
years. According to Evelyn Mantle, who
is the wife of the deceased applicant
Charles Mantle, construction of the
house began in 1937 and it was com-
pleted about 2 years later. It remains in
good shape and is lived in during the
spring, summer. and fall months. There
is also an old log shed behind the house
that appears to be older, but its exact
age is unknown.

In conclusion, it appears quite obvi-
ous from the field examination that Mr.
Mantle partially received patent to lands
that were not physically suitable for
homesteading. It also seems obvious that
his original intentions were to include
those lands along the river in the SW',4
NWA of section 17. His intentions
concerning the NW14SE1,4 of Section 18
are not quite so clear. However, as men-
tioned earlier, it definitely has more
utility than any portion of the E1/2NW4.

It should be further noted that after
examining the area, it is easy to under-
stand how a person could confuse the
"lay of the land", especially if he was
relying on the survey plat dated Febru-
ary 28, 1882, or the plat dated March
30, 1928. Both of these lack the neces-
sary topographic features to show the
true land picture. Even knowing the
location of the 1/4 corner between See-

tions 17 and 18, a person would be some-
what at the mercy of a land surveyor if
he told you where your roperty line
was. Because of the extremely rugged
terrain along this section line, for a lay-
man it would be a pure guess to identify
its true location. Admittedly, it is
rather difficult to understand how ne
could be off an eighth mile east of the
line in a north-south distance of 1/4

mile; however, it is not impossible.

Exhibit "B," referred to in the
report,'is a color photograph of the
E1/2NW/ 4 see. 18, and it depicts
a huge, monolithic, sandstone block
which rises vertically from the val-
ley floor on the opposite side of the
river from the improved land. It

is virtually devoid of vegetation
and appears to be so steep across its
front elevation as to be insurmount-
able even by a mountain goat. It oc-
cupies the entire subdivision except
for a small "apron" of relatively
flat land lying between the outward-
curving river bank and the base of
the cliff.

Because the unpatented land sur-
rounding the ranch had been in-
cluded in the Dinosaur National
Monument, BLM next made in-
quiry of the superintendent of the
monument, which is under the Na-
tional Park Service (NPS), also an
agency of this Department. The su-
perintendent responded in part:

M3y problem was not being familiar with
either the land situation or authority to
amend the patent. Now that these are
clear, we can see no reason for our dis-
approving the request of Mr. Mantle for
the amendment.

I can truthfully say that the Service is
not happy with the amendment, but in all
honesty, we are quite certain that the
original claim by Charles Mantle was in
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error, and we must honor the action by
your office and Mr. Mantle.

The Rocky Mountain Regional
Director, NPS, deferred comment
until he could be provided with an
opinion by the Office of the Re-
gional Solicitor. Such an opinion
was provided, and although it is not
in the record before us now, it was
obviously supportive of the appli-
cation. An excerpt from a letter
dated Dec. 12, 1974, from the Dep-
uty Regional Director, NPS, to
Tim Mantle follows:

Our Regional Office recently received
word of a pending application to amend
the patent granted on your property at
Dinosaur National Monument in 1932.
Our land acquisition personnel have ex-
amined the records in the matter and
discussed the application with the Bu-
reau of Land Management and with the
Regional Solicitor's office.

Based on the facts of record, xve believe
the evidence indicates that an error was
made at the time the original legal de-
scription was written. With this letter
we would like to advise you that we have
no objections to the request for amend-
lment being approved as submitted, and
in fact we are willing to do whatever
we can to actually get the amendment
approved. Our Division of Land Acquisi-
tion will continue to work with the tech-
nical experts in the Bureau of Land Man-
agement handling the application in the
hope that the correction can be quickly
entered, and the Superintendent and his
staff will be available as needed.

At the same time, the Acting Re-
gional Director, NPS, wrote the
State Director, BLM, the follow-
ing: "We recently received the
opinion of the Regional Solicitor in
Denver referred to in our Oct. 24,
1974 memorandum. Based on this

opinion and our examination of the
facts of the case, we have no ob-
jection to your proceeding to
process the claim and approve it as
submitted."
* As, at this point, BLM, NPS, and
the Regional Solicitor's office had
all expressed approval of the
amendment, BLM's next step was
to call upon the applicant to exe-
cute and deliver an unrecorded war-
ranty deed conveying title to the
United States to the E/2NW/ 4
of sec. 18. The deed was submitted
to BLM, accepted, and returned to
the applicant's attorney for re-
cordation, together with a request
that BLM be provided with (1) an
abstract of title or a title insurance
policy; (2) receipts evincing pay-
ment of all taxes for the subject
lands; (3) a certified copy of
Charles Mantle's death certificate
and a release of the inheritance tax
lien on his estate; and (4) a copy of
a corporate resolution of the Mantle
Ranch Corporation, authorizing the
transaction.

The deed was recorded and the
foregoing supporting documents
were furnished BLM. They were
then transmitted to the Regional
Solicitor's office, together with the
case file, for "review by your of-
fice of the conveyance and title
documents submitted to us by the
applicant." Although the Regional
Solicitor was not asked to advise
on the legal viability of the appli-
cation, having already approved it,
nevertheless that office responded
with the following memorandum
opinion to BLM's State Director:
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While it appears that Charles Mantle
may have misdescribed, in his Applica-
tion, the land he intended to enter and
that the present amendment may properly
describe his intention, the amendment
cannot be approved. The land covered by
the present application was withdrawn
from entry by Power Site Reserve No. 721
as of June 27, 1919. This withdrawal was
construed by Power Site Interpretation
No. 120 on June 29, 1928. While the with-
drawal was revoked on July 8. 1974, all
the land in Sections 17 and 18 were with-
drawn for Dinosaur National Monument
by the Act of September 8, 1960. There-
fore, the land applied for in the subject
application cannot be patented to the ap-
plicant, because it is neither presently
available for entry nor was it available
for entry in 1932 when the original patent
was issued. Frank H. ad Claire E. Stef-
flre, 3 IBLA 255 (1971).

Although this opinion was in
error, as we shall show, infra, its
effect was to preclude the BLM
State Office from finally approving
the amendment application, as both
the State Director, BLM, and the
Regional Director, NPS, still
wished to do.

On Apr. 28, 1977, the State Di-
rector forwarded the case record to
the BLM Director with a memo
stating:

In accordance with Organic Act Direc-
tive No. 77-24 we are forwarding to you
the subject case file for review and anal-
ysis. This is a case in which the Regional
Solicitor's Office refuses, because of a
legal technicality, to approve amendment
of the patent despite the presence of a
good faith error.

It is clear from the facts in this case
that the patent issued to Charles T.
Mantle does not describe the land he in-
tended to enter, actually did enter, occu-
pied, and placed valuable improvements
upon. The Solicitor, however, takes the
position that because the lands entered
and the lands described in the patent

were withdrawn at the time of entry (and
patent), the amendment cannot be ap-
proved, even though the withdrawal has
since been revoked.

The Solicitor goes on to note that the
lands are currently unavailable because
of the withdrawal for the Dinosaur Na-
tional Monument, even though the with-
drawing agency (the National Park
Service) has advised us by memorandum
dated December 12, 1974 (see case file)
that they have no objection to our proc-
essing the application.

We do not believe that after more than
40 years of paying taxes on the land, oc-
cupying it in good faith, and placing im-
provements thereon, a man should be
deprived legal title because of this kind
of technicality. This appears to us to be
a case involving the kind of good faith
error which Section 316 of the Federal
Land Policy and Management Act of 1976
was designed and to deal with and which
falls within the purview of the afore-
mentioned Directive.

After reviewing the case, the Di-
rector found himself in agreement,
and referred the matter to the As-
sistant Solicitor, Lands, with a
memo, the final paragraph of which
reads:

In this amendment of patent applica-
tion, the equities and the approval of the
National Park Service are all for the ap-
plicant. We have a proper case for
amendment, and we have the statutory
authority to proceed. We ask that you re-
verse the decision of the Regional Solici-
tor, Denver, and allow us to proceed to
issue a new and correct patent.

In the meanwhile, NPS was be-
coming increasingly concerned.
Since the deed conveying the E/ 2
NW'/ 4 of sec. 18 to the United
States had been accepted by BLM
and recorded, the county had lost 80
acres from its tax rolls, the Mantles
continued their unauthorized occu-
pancy of the lands applied for,
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although they were apparently told
they could no longer farm the land.
Their holdings were reduced to 80
acres, and their income affected.
NPS was in the position of having
to defer enforcement of its own
regulations regarding trespass,
grazing, and "inholding" regula-
tions and procedures. Therefore, the
Regional Director, NPS, wrote to
BLM's State Director on Feb. ,
1979, as follows, in part:

We realize your State office has done
everything within its authority to bring
the subject application to a point of deci-
sion. Nevertheless, the case is still pend-
ing. We recommend that you forward
this memorandum, along with comments
of your own, to your Washington office
in an effort to expedite a decision on this
issue. The National Park Service is in
favor of allowing this patent amendment
and believe the equities are in favor of
the Mahtles in this case.

* e * 8 *

We urge your support in obtaining a
final decision from the Washington So-
licitor's office acknowledging that the ap-
plication is proper and that corrected
patent should issue.

The case had become to the per-
sonal attention of the Secretary,
and he requested the advice of the
Solicitor. This was forthcoming in
a memo from the Solicitor to Sec-
retary dated Jan. 29, 1979. In it the
Solicitor undertook to review the
case record, evaluate the evidence,
and form an opinion of the case on
its merits. He concluded:

[E]xcept for Charles Mantle's statement
in his application, there is nothing in the
record to indicate that a mistake has
been made.

1 * C *

* * * Mantle is simply now asking for
new lands without real justification.
From this perspective, Mantle simply
trespassed when he moved a quarter of a
mile off the eastern boundary of his pat-
ented lands in 1937, built a new dwelling,
and began to improve these lands.

The Solicitor's memo also states:
"It is also clear to me that the Re-
gional Solicitor is correct. Even as-
suming Mantle made an honest mis-
take because Dinosaur National
Monument closed the lands Mantle
now wants we cannot without legis-
lation, correct that mistake by with-
drawing lands from the Monument
and making them available to
Mantle."

The case file, together with a copy
of the memo, was then transmitted
back to the Director, BLM, under
cover of a transmittal memo by an
attorney in the Solicitor's office.
There is nothing in the record to
show that Secretary Andrus ever
made a decision on the case or issued
any instructions concerning it. The
case was in turn transferred to the
State Director, Colorado, by memo
from the Acting Associate Direc-
tor,2 instructing the State Director
to prepare a decision denying the
application to amend the patent.

2 This memo erroneously states, -"Since there
has been no acceptance of the conveyance of
E'/2 NW'4, see. 18, T. 6 N., R. 102 W., 6th
principal meridian, no reconveyance is re-
quired so long as the deed is returned." A
handwritten note in the file states, "Warranty
Deed returned to Mr. Tim Mantle with deci-
sion of April 11, 1979, rejecting application
to amend patent. JRB-4/11/79." This was
incorrect. The record shows that BLM for-
mally accepted the deed by its letter dated
July 20, 1976, and returned it to appellant's
lawyer with instructions that it be recorded.
It was subsequently recorded on Oct. 15, 1976,
in Book 417, pare 548, presumably in the Deed
Records of Moffat County, Colorado.
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The Colorado State Office issued of whom have opined in writing
its decision rejecting the applica- that there was an error, and that
tion on Apr. 11, 1979. The reason Charles Mantle occupied the lands
given for rejection was as follows: applied for in good faith. The find-

While it appears that Charles Mantle ing of the Soliditor is based on two
may have misdescribed, in his Applica- facts which are recited in Doyle's
tion, the land he intended to enter and report of his 1930 examination of
that the present amendment may properly the entry and the accompanying
describe his intention, the amendment affidavit by Charles Mantle. Doyle's
cannot be approved. The land covered by report noted that on the east and
the present application was withdrawn
from entry by Power Site Reserve No. south sides of the SE1/4NE1/4 se
721 as of June 27, 1919. This withdrawal 18 (where most of Mantle's im-
was construed by Power Site Interpreta- provements were then sited) there
tion No. 120 on June 29, 1928. While the was a half-mile of three wire fence
withdrawal was revoked on July 8, 1974, "across the canyons and between the
all the land in Sections 17 and 18 were bluffs." In Mantle's affidavit, dated
withdrawn for Dinosaur National Monu-
ment by the Act of September 8, 1960. Sept. 18, 1930, he stated, "That I
Therefore, the land applied for in the sub- this day pointed out the /4 corner,
ject application cannot be patented to the between Sections 17 and 18 in this
applicant, because it is neither presently township and range and the im-
available for entry nor was it available
for entry in 1932 when the original patent provements of every kind that I
was issued. Frank H. and Caire . have placed on the lands embraced
Ste fire, 3 IBLA 255 (1971). in this application." Concededly,

This appeal followed. these two statements, taken togetherThis appeal followed.
[11 We cannot agree with the might lead one to conclude, as the

finding in the Solicitor's memo that Solicitor did, that Charles Mantle
there was no error in the description knew where the section line was and
of the land entered by Charles had fenced it as his boundary. ow-
Mantle, and that he was simply ever, other evidence persuades us to
trespassing when he built his new the contrary.
home and made other extensive im- The ranch was (and remains) iso-
provements in the subdivision ad- lated in extremely rugged terrain.
joining that of his previous home There was no road for 12 miles, and
place. Such a finding is directly access was by foot or horseback. The
contrary to that made by everyone land was impassible to a wagon. The
else who has been concerned with nearest neighbor was many miles
the case, including the BLM realty away. Why, then, would Charles
specialist who examined the land, Mantle expend the money and ex-
the Superintendent of the Dinosaur traordinary labor to bring in miles
National Monument, the Rocky of fence wire on pack horses, cut
Mountain Regional Director, NPS, and set posts- in rocky ground, and
BLM's Colorado State Director, string fence on two sides of the sub-
and BLM's Associate Director, all division where his home, outbuild-
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ings, garden, orchard, and much of
his cultivation was? (The Doyle re-
port notes that the garden, sweet
clover cultivation and alfalfa were
also enclosed in three-wire fence.)
It surely was not done to keep
people out or to delineate his bound-
aries, as there were no people to be
excluded or to take notice of his
property lines. Besides, he made no
effort to fence any of his other
boundaries. His affidavit states he
was running 200 to 300 head of
cattle then, and the Doyle report
states, "The locality in which this
homestead is located is ideal for
wintering stock, owing to the shelter
found on the side hills which slope
to the river." It seems apparent that
Charles Mantle's motive in fencing
the south and east sides of the SE1/4
NE1/4 was to keep cattle away from
his home and other improvements.

The fact that he knew where the
section line between secs. 17 and 18
was does not compel the conclusion
that he did not intend to include
any sec. 17 land in his homestead.
He had paid a surveyor to describe
his land and to "make out the papers
for the originaZ homestead." Hav-
ing entrusted this task to someone
he believed to be a professional, it
is easy to believe that Mantle
blithely assumed that it had been
correctly done and never undertook
to analyze it himself. Perhaps there
was some failure of communication
between Mantle and his surveyor as
to the land to be included in the
description, or perhaps the surveyor
was simply incompetent.

Regardless of how the error was
made, however, the most compelling
reason for believing that it actually
occurred is the land itself. One look
at Fox's photograph "B" 3 ought to
be sufficient to convince anyone that
Charles Mantle could have had no
reason to want, or any conceivable
use for, the barren, inaccessible, in-
surmountable sandstone cliffs on the
opposite side of the river. The top-
ographic map shows the 5,800-foot
contour line near the center of the
Ey2 NWI/4, and the benchmark
across the river in the patented
S1/2NE1/4 shows an elevation of
5,154 feet-a difference of 646
feet-which the photograph shows
is achieved in a succession of ver-
tical or near-vertical rises. Also, it
will be recalled that Charles Mantle
had been farming, ranching, and
making his home on these lands for
10 years before filing his homestead
application, and he had to be in-
timately familiar with the terrain
and its uses. In May 1919, when he
first settled there, all the land had
the same status, and it was all
equally available to him. To believe
that he would deliberately have
chosen 80 acres of barren, precip-
itous cliffs across the river in pref-
erence to the two 40-acre subdi-
visions of usef ul, relatively flat land
immediately adjacent to his home
place is to impugn his sanity. Mantle
devoted most of his life and near-
Herculean effort to the successful
establishment of this wilderness

3 The caption on Exhibit B is mislabelled
"WV2 NW'/A, Section 18," rather than "1E2
NW'/ 4," which reference to the topographic
map and the text of the report show It to be.
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homestead. He spent 2 years in
building his "new" house on the
land in sec. 17, which was his resi-
dence for the next 30 years and re-
mains today the residence of his
son's family. In his application for
amendment of the patent, Charles
Mantle simply stated, "The land I
thought I was locating, I have cul-
tivated and built my home upon, is
in the valley along the river side.
Of course I would not have made
the expenditures I have unless I
thought I owned the land." We re-
gard this statement as entirely
worthy of belief. His sincere, ear-
nest determination in the founding
and maintenance of this homestead
belies any suggestion that he would
have jeopardized the entire project
by investing all this time, money,
and labor on land which he knew he
did not own, when he could just as
easily have built his home on the ad-
jacent patented 80 acres where the
original improvements were sited.

We conclude that there was in
fact an error made in the descrip-
tion of the land which Charles
Mantle occupied and settled on May
1, 1919.

Having established the fact that
an error did occur, we turn now to
the question of whether this De-
partment is possessed of the author-
ity to afford the relief applied for.

The land was included in a pow-
ersite withdrawal on Aug. 2, 1919,
subject to valid existing rights. Had
Mantle's settlement postdated this
withdrawal, it would not have pre-
cluded allowance of his homestead
entry. When he made is homestead

application in 1929, the Commis-
sioner of the General Land Office,
on Aug. 2, 1929, wrote to the Chief
of the Field Division, noting that
the application "appears to be al-
lowable" and directing:

You will cause investigation to be made
and ascertain whether or not the appli-
cant's alleged settlement was made prior
to August 2, 1919, the date of the power
site withdrawal withdrawing the lands
in question and whether or not said set-
tlement claim has been maintained un-
til the present time, and make appropri-
ate report.

The purpose of this directive was
not to establish whether or not the
homestead would be allowed but,
rather, whether it would be allowed
subject to sec. 24 of the Act of Tune
10, 1920. Doyle's report of his in-
vestigation confirmed that Mantle
had indeed settled the land in May
1919 and subsequently maintained
his settlement. On this basis the As-
sistant Commissioner wrote to the
Register of the Denver Land Office
on Apr. 29,1931, saying:

The applicant's settlement on and im-
provement of the land is shown by the
record to have commenced in May 1919,
prior to the Power Site Withdrawal and
the entry will, therefore, be allowed
without reservation under section 24 of
the Federal Water Power Act.

The reason for fixing Mantle's
rights as of the date of his actual
settlement of the land rather than
as of the date of the allowance of
the entry (as the more modern rule
provides) is expressed at 48 L.D.
389, 397 (1922), where the Depart-
ment notes, an entryman "may have
credit for residence as well as cul-
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tivation before the date of entry if
the land was, during the period in
question, subject to appropriation
by him."

Therefore, if the land with which
we are here concerned was actually
settled and claimed by Mantle from
May 1, 1919, forward, and was
merely misdescribed in his subse-
quent homestead application, nei-
ther the powersite withdrawal nor
the later withdrawal for the expan-
sion of Dinosaur National Monu-
ment would have interdicted his
right to the land.

Moreover, even assuming that the
successive withdrawals did attach
to these lands, we cannot agree that
the Secretary is barred from con-
veying them to appellant.

Charles Mantle originally filed
his application for the amendment
of his patent pursuant to 43 U.S.C.
§ 697 (1970). However, that Act
was repealed in 1976 and sup-
planted by legislation which in-
vested the Secretary with broader
authority. Sec. 316 of Federal Land
Policy and Management Act of
1976, 43 U.S.C. § 1746 (1976). The
present application by Mantle
Ranch Corp. is being considered
pursuant to the 1976 statute. The
distinction between the two statutes
was analyzed in Roland Oswald, 35
IBLA 79, 86 (1978), where we held:

Section 316 of the Federal Land Pol-
icy and Management Act of 1976, 43
U.S.C. § 1701 et seq. * permits the
Secretary to correct errors in any docu-
ments of conveyance which have been
issued by the Federal Government to
dispose of public lands. The provision
replaces several repealed acts dealing

with mistakes. In particular, former 43
U.S.C. § 697 (1964) allowed the Secre-
tary to amend a patent where entry had
erroneously been filed for a tract of
land not intended to be entered. The re-
pealed section expressly limited its op-
eration to lands pon which entry could
have been made. Thus, under the old
law, no amendment would be possible in
*the present case because the lands in-
tended to be entered had been with-
drawn for a Forest Reserve. H. L. Big-
ler, 11 IBLA 297 (1973) ; Frank H. Stef-
flre, 3 IBLA 255, 257 (1971) ; Henry C.
Oleek, A-29257 (March 12, 1963).

No such limitation appears in the pres-
ent section.,which reads:

"Sec. 316. The Secretary may correct
patents or documents of conveyance is-
sued pursuant to section 208 of this Act
or to other Acts relating to the disposal
of public lands where necessary in order
to eliminate errors. In addition, the Sec-
retary may make corrections of errors
in any documents of conveyance which
have heretofore been issued by the Fed-
eral Government to dispose of public
lands."

[Italics added.]

Thus, even if Mantle's rights
were subject to the effect of the
withdrawals, the Secretary could
grant relief at his discretion.4 Of
course, this would properly take
into account the desires of the
agency administering the with-
drawn land. However, in this in-
stance, the National Park Service
wholeheartedly supports the con-
veyance.

4 The case of Frank H. Stefflre, 3 IBLA 255
(1971), cited by the Regional Solicitor in sup-
port of his opinion that withdrawn land can-
not be conveyed to an applicant for patent
reform, is inapposit. That case construed the
effect of 43 U.S.C. § 697 (1970), since re-
pealed. The case has nothing whatever to do
with the power of the Secretary under sec.
316 of FLPMA.

143] 153



154 DECISIONS OF THE DEPARTMENT OF THE INTERIOR

Recently, in George Val Snow, 46 the Interior, 43 CFR 4.1,
IBLA 101, 104 (1980), we observed: sion of the Colorado Stf

The statute, spra, provides that the Bureau of Land Managem
Secretary may correct patents, thereby versed and the case is 
investing him (and those who are dele- with instructions to ameni
gated to act for him) with discretion in ent in accordance with th
the matter. Before such discretion can
be exercised it must clearly appear that tion.
an error was, in fact, made. Otherwise,
an application to amend would be barred EDWARD W. STUEBI
as a matter of law. Once the fact of Adntinistrativ(
error in the patent is established, the
other circumstances of the case must be WE CONCUR:
examined to determine whether consid-
erations of equity and justice warrant DOUGLAS E. HENRIQUES
amendment of the patent. Administrative Judge

Clearly, in this case considera- JoSEPH W. Goss
tions of equity and justice require Administrative Judge
that relief be afforded by granting
the application. Not only has the
land been occupied and claimed APPEAL OF J. T. GREG
since 1919, the tract in sec. 17 has SON, INC.
actually been the site of the family
home for more than 40 years and is IBCA-1260-4-79
the place where Tim Mantle, the Decided Apri
present occupant, was born. The
heirs of Charles Mantle are entitled Contract No. l.16-OO4-9
to what their father and husband and Widlife Service.
actually earned by his compliance Sustained in Part.
with the homestead law. Cf. George
Vat Snow, spra. No undue preju- 1. Contracts: Construction a:
dice to the public interest will re- tion: Subcontractors and Su
sult. Moreover, the written accept- Contracts: Disputes and I
ance by BLM of the deed of the E'/2 Damages: Liquidated Damag
NW/4 of sec. 18 from appellant Where a contractor claims exc

to the United States, and the sub- lays by reason of the failure o

sequent recordation of that deed at to timely supply material or

BLM's direction, in contemplation damaged or nonspecification ma
failure to show that the suppli(

that the patent would be amended, were without the fault or neg
have significant implications in both the contractor and the sup:

equity. cludes a finding that the de

Therefore, pursuant to the au- excusable under the contract.

thority delegated to the Board of 2. Contracts: Disputes and 
Land Appeals by the Secretary of Burden of Proof-Contracts:

[87 LD.

the deci-
Lte Office,
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and Remedies: Damages: tiquidated without significant, agreement on
Damages-Contracts: Performance or the 222 days of liquidated damages
Default: Excusable Delays assessed against the contractor at

$75 per day. The contracting ofi-
Where a contractor seeks relief from the cer's final decision dated Nov. 28,
assessment of liquidated damages for
delayed completion of the contract work 1978, included detailed findings on
due to alleged excessive rain, the claim is the contractor's claim for relief
denied for want of proof for failure to from liquidated damages and in-
show that the amount of rain constituted cluded a remittance for 9 days of
unusually severe weather, liquidated damages in the amount

APPEARAIWCES: Mr. . T. Gregory, of $675.
Sr., President, J. T. Gregory & Son, The contracting officer may re-
Inc., Jackson, Georgia, for Appellant; consider his decision at any time be-
Mr. Donald M. Spillman, Department fore a final decision by the Board
Counsel, Atlanta, Georgia, for the (or prior to a decision on a motion
Government. for reconsideration, if timely filed).

The record shows that the parties
OPINION BY have continued to correspond and

ADMINISTRATIVE to discuss the question of excusabil-
JUDGE LYNCH ity of all or a portion of the delin-

quent performance time after the
INTERIOR BOARD OF contract completion date, without
CONTRACT APPEALS modification of the contracting of-

ficer's decision. Therefore, we see no
In this appeal, the contractor basis for remanding the appeal for

seeks relief from the assessment of reconsideration by the contracting
liquidated damages in the amount officer where his final decision in-
of $16,650, and requests payment of eluded the claim before us. We treat
three claims for extra work alleged the statement in the Government
to have been required by the re- answer as a concession of liability,
gional engineer. The appeal is sub- however, and allow the three extra
mitted on the record. The Govern- work claim items in the amount of
ment's answer dated June 4, 1979, $808.09.
concedes that the three extra work Apart from the contractor's claim
claims totaling $808.09 were inad- that the delinquent performance
vertently denied by the contracting time was excusable by reason of ad-
officer in his findings of fact, and verse weather conditions and the in-
advises that these claims would be ability to timely secure material
allowed upon remand by the Board. from his suppliers, the record dis-
This dispute has been the subject of closes no disagreement on the basic
discussion between the parties since facts in the case. Consequently,
the work was accepted as being sub- much of the pertinent information
stantially complete on Jan. 26, 1976, concerning the background of this
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dispute is taken from the contract- as provided in Clause 6 of these General
ing officer's findings of fact. Provisions.

Background

Contract No. 14-16-000--457 was
awarded to J. T. Gregory & Son,
Inc., on July 22, 1974. The contract
was prepared on Standard Form
23-A (October 1969 edition) and
contained the usual Clause 5, "Ter-
mination for Default-Damages for
Delay-Time Extensions" with the
relevant paragraph (d) as follows:

(d) The Contractor's right to proceed
shall not be so terminated nor the Con-
tractor charged with resulting damage if:

(1) The delay in the completion of the
work arises from unforeseeable causes
beyond the control and without the fault
or negligence of the Contractor, includ-
ing but not restricted to, acts of God,
acts of the public enemy, acts of the Gov-
ernment in either its sovereign or con-
tractual capacity, acts of another con-
tractor in the performance of a contract
with the Government, fires, foods, epi-
demics, quarantine restrictions, strikes,
freight embargoes, unusually severe
weather, or delays of subcontractors or
suppliers arising from unforeseeable
causes beyond the control and without
the fault or negligence of both the Con-
tractor and such subcontractors or sum
pliers; and

(2) The Contractor, within 10 days
from the beginning of any such delay
(unless the Contracting Officer grants a
further period of time before the date of
final payment under the contract), noti-
fies the Contracting Officer in writing of
the causes of delay.
The Contracting Officer shall ascertain
the facts and the extent of the delay and
extend the time for completing the work
when, in his judgment, the findings of
fact justify such an extension and his
findings of fact shall be final and conclu-
sive on the parties. subject only to appeal

The work consisted of clearing,
grubbing, stripping, grading, fill-
ing, and shaping of construction
areas; removal and disposal of in-
place items; construction of a com-
fort station, sewage. collection,
treatment, and disposal system, in-
cluding sewage collection lines,
sewer manholes, sewage treatment-
filtration-chlorination system, ef-
fluent outfall line, reinforced
concrete headwall, and various
allied items of work at the Pied-
mont National Wildlife Refuge,
Round Oak, Georgia. One change
order was issued on June 17, 1975,
which changed the wood siding ma-
terial on the comfort station build-
ing from southern pine to cedar.
This change order increased the
amount of the contract by $1,141
and added 10 calendar days in per-
formance time. One extra work
order was issued on Sept. 4, 1975,
for the furnishing and installing of
an electric water heater in the utility
room of the comfort station for an
amount of $750 and an increase of
20 calendar days in performance
time. The contract allowed for a
total of 270 calendar days for com-
pletion of the work, including the
additional time provided for by the
contract modifications. The contract
provided for a rate of liquidated
damages for failure to complete the
work within the time specified in
the amount of $75 per day for each
calendar day of delay.

The contract stipulated that the
notice to proceed with the work
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would not be issued until 60 calen-
dar days after award of the con-
tract. Accordingly, the notice to
proceed was issued Sept. 20, 1974,
and was acknowledged as received
by the contractor on Sept. 21, 1974.
The completion date for the con-
tract was June 18, 1975. However,
the work under the contract was not
accepted by the Government as
being substantially complete until
Jan. 26, 1976, resulting in 222 days
of liquidated damages levied against
the contractor.

In his letter of June 7, 1975, the
contractor requested a time exten-
sion of 151 days, of which he
claimed 109 days of adverse weather
conditions which either prevented
work at the job site or affected per-
formance to such an extent that
very little was accomplished and 42
Saturdays, Sundays, and holidays
which were not affected by adverse
weather.

In his letter of July 3, 1975, con-
tractor stated that electrical equip-
ment specified was ordered in
October 1974 and had not yet been
delivered as well as numerous items
contained in sec. 16 of the specifica-
tions. Contractor further stated that
completion of the project was con-
tingent upon receipt of those
materials.

By letter dated Nov. 3, 1975, con-
tractor advised once again of deliv-
ery problems with the electrical
equipment and cited same difficulty
in acquiring partitions and acces-
sories for the comfort rooms and
shower rooms at the comfort
station.

The contractor, in his letter of
Feb. 28, 1976, stated that:

There have been many delays encoun-
tered during the construction of the proj-
ect which we feel warrants an extension
of time in accordance with the provisions
of the contract (Information to substan-
tiate our claim for time extension is being
collected and assembled and will be pre-
sented as quickly as possible).

The contractor has asked to be
relieved of all liquidated damages.
It would appear that relief is
sought for adverse weather condi-
tions experienced during the execu-
tion of the project and for days
other than what is considered the
normal "work week," as expressed
in contractor's letter of June 7, 1975,
and late material delivery problems
expressed in letters dated July 3
and Nov. 3, 1975.

By contracting officer's letter of
June 17, 1975, contractor was ad-
vised that the performance time as
established in the contract was caZ-
endar days and that Saturdays,
Sundays, and holidays must be in-
cluded in the calculation of per-
formance time. Further, he was
advised that a findings of fact and
decision of the contracting officer
would be written when time per-
mitted as to the adverse weather
conditions affecting the work.

In that same letter, the contractor
was also told that the Government
was not satisfied with the progress
of the work at the site. Very little
work had been done since the prog-
ress report made following the pe-
riod, ending Feb. 15, 1975; and
although the weather may have af-
fected ground conditions on a num-
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her of days, more than $4,000 worth 42 Saturdays, Sundays, and holi-
of work should have been completed days which were not affected), the
since February 15. Contractor was contracting officer finds:
requested to furnish an estimate as (a) From information obtained
to when all work required under the from the climatological data pub-
contract would be completed. lished by the Department of Com-

The contractor advised in his let- merce and from the Government
ter of July 3, 1975, that he expected Inspector's daily logs, the follow-
to complete all work on or about ing facts were established:
Aug. , 1975 contingent upon re- (i) During the months of Sep-
ceipt of required materials within a tember (day 22 thru day 30),
few days. October, and November 1974 only

As to material supplier delivery a few days of work performance
delays expressed in contractor's were affected by adverse weather
letters of July 3 and Nov. 3, 1975, conditions.
the contractor was advised by the (ii) During the month' of De-
contracting officer's letter of Oct. 23, cember 1974 a total of 7.26 inches
1975, and again by letter dated Nov. of precipitation was indicated for
11, 1975, that documentation would the area of the project, a departure
have to be furnished establishing of 1.53 inches from the normal. Rain
the existence of such delays. was scattered during the month

In a letter dated Feb. 11, 1976, and there was no unusual concen-
contractor was notified that the tration that would have affected
Government was accepting the con- work performance. Contractor
tract as substantially complete as of worked 8 days out of the 31 days in
Jan. 26, 1976. A list of eight items the month.
remained unfinished. The contrac- (iii) During the month of Jan-
tor, however, was permitted to com- uary 1975 a total of 6.96 inches of
plete these items under the 1-year precipitation was indicated, a de-
warranty period since certain items parture of 1.14 inches from the nor-
had to come from various manu- mal. Rain was scattered during the
facturers. manl.h an +bas rs durnng the

The Contracting Offceer's Findings

(1) Contractor's Request for
Relief from Liquidated Damages
Based on Adverse Weather Delays.

Based on information provided
with his letter of June 7, 1975, in
which -the contractor requested
time extension of 151 days (109 of
which he claimed adverse weather
conditions prevented or affected
work performance at the site and

concentration that would have af-
fected work performance.. Contrac-
tor worked 3 days out of 31 in the
month.

(iv) During the month of Feb-
ruary 1975 a total of 9.95 inches of
precipitation was indicated, a de-
parture of 3.77 inches from the nor-
mal. There was a period between
February 16 and 24 in which the
contractor did not work and rain
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was concentrated so as to probably fined in Clause 5(d) of Standard
affect work performance. The con- Form 23-A, General Provisions
tractor worked 11 days out of 28 (Construction Contract), which
days in the month. was made a part of subject contract.

(v) During the month of March Such weather conditions which ex-
1975 a total of 10.47 inches of pre- isted during those months are con-
cipitation was indicated, a depar- sidered a part of the general hazard
ture of 3.27 inches from the normal. assumed by the contractor in con-
Rain was scattered during the nection with performance of the
month and there was no unusual contract. During the month of Feb-
concentration that would have af- ruary 1975 the period of 9 days
fected work performance. Contrac- (February 16 through February
tor worked 19 days out of the 31 24) where no work was performed
days in the month. by the contractor and where there

(vi) During the month of April existed concentrated rain is consid-
1975 a total of 1.92 inches of precip- ered to be "unusual." Contractor
itation was indicated, a departure will be permitted a 9-day remit-
of minus (-) 3.49 inches from the tance of liquidated damages in the
normal. Rain was scattered during amount of $675.
the month and there was no unusual (b) Contractor is not entitled to
concentration that would have af- 42 Saturdays, Sundays, and holi-
fected work performance. Contrac- days on which there was no rain.
tor worked 15 days out of 30 in the These days must be included in the
month. calculation of performance time

(vii) During the month of May since time completion in the con-
1975 a total of 6.91 inches of precip- tract was expressed in calendar
itation was indicated, a departure days.
of 2.70 inches from the normal. (2) Contractor's Request for Re-
Rain was scattered during the lease from Liquidated Damages
month and there was no unusual Based on Material Supply Delays.
concentration that would have af- Contractor's request is denied
fected work performance. Contrac- since the contractor has failed to
tor worked 17 days out of the 31 present evidence establishing exist-
days in the month. ence of excusable delays as defined
Based on information given in sub- in Clause 5(d) of Standard Form
paragraphs (i) through (vii), the 23-A, General Provisions (Con-
days of adverse weather that the struction Contract), which was
contractor claims in the months of made a part of subject contract.
September, October, November, De-
cember, January, March, April, and Discussion and Fndngs
May are not considered as "unusu- The above findings of the con-
ally severe weather" needed to es- tracting officer resulted in the fol-
tablish an excusable delay as de- lowing allowances:



160 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [87 I.D.

Payment of amount withheld by
the Government_______-____ $800

Payment for one extra work
item -----------------------…60

Remission of 9 days of liqui-
dated damages -- _____-__ 675

1, 535

In support of his claim for excus-
able delays due to the failure of
material suppliers to make timely
deliveries, appellant offers many
letters from suppliers reciting the
difficulties encountered in making
shipments on time or relating to the
replacement of materials damaged
during the initial shipment or of
items shipped which did not comply
with specifications. The reasons
given were:

1. One supplier advised of a heart
attack and hospitalization of one of
its personnel and later fabrication
problems with one of its suppliers.

2. Repeated promises of scheduled
deliveries by one supplier were not
met with the result that material
promised in December 1974 was not
received until July 1975.

3. A drinking fountain delivered
late initially was found to be
cracked and was not replaced until
4 months later.

4. Specified decorative roof grills
could not be obtained and after a
specification deviation was granted,
substitute grills were obtained.

5. Excessive breakage of block
during shipment was not determin-
able until time for use so that re-
placement orders were delayed.

6. The installation of nonspecifi-

cation roof rafters were required to
be replaced by the Government in-
spectors, resulting in delay in secur-
ing replacement rafters of the
correct size.

7. A filter unit was found to mal-
function after installation and test-
ing and delay was encountered in
securing a replacement unit.

8. Materials stored on the site
were found to have missing items
and required added time to secure
replacements.

Appellant has the responsibility
for managing his subcontractors
and suppliers to assure that they
perform in accordance with the con-
tract agreements with appellant.
The excusable delays for which ap-
pellant may not be held responsible
respecting his suppliers are "delays
of subcontractors or suppliers aris-
ing from unforeseeable causes be-
yond the control and without the
fault or negligence of both the Con-
tractor and such sub contractors or
suppliers." (Italics added.) The un-
foreseeable causes that would excuse
appellant for delays in performance
are such acts as are listed in Clause
5, e.g., acts of God, acts of the public
enemy, fires, floods, epidemics,
strikes, etc. None of the reasons
given by appellant for delays in per-
formance by his suppliers can be
seen to be caused by such causes that
would be without the fault or negli-
gence of either. Failures of sup-
pliers to ship materials when
promised, or the shipment of dam-
aged or nonspecification material
are within the control of the sup-



154] J. T. GREGORY & SON, INC. 161
Aprl 80, 1980

plier to avoid, and therefore, are not tract, the contractor is not assured
without the fault of the suppliers. that all the workdays will be fair

[1] Appellant has not provided and ideal for the orderly progres-
evidence that any of the suppliers sion of the work. Of 270 calendar
failed to timely deliver materials days allotted for contract perform-
due to a cause beyond the supplier's ance, the contractor had to expect a
control. Therefore, we find that the reasonable number of inclement
delays alleged to be caused by fail- days and plan for them in agreeing
ures of suppliers to timely deliver to the contract schedule.
are not excusable delays within the A review of the project inspec-
meaning of Clause 5 of the contract. tor's tabulation prepared and Tfur-

In regard to delays alleged to be nished by appellant shows 1 rain
due to unusually severe weather, workday in September 1974; 1 day
appellant relies on the U.S. De- in October; 4 rain and 1 wet day in
partment of Commerce climatologi- November; 14 days of rain, wet,
cal data for June, July, and August muddy or damp in December; 11
1975, and the rainfall data com- similar days in January 1975; 18
puted from the same source and in- days in February; 11 in March; 13
eluded in the contracting officer's in April; and 7 in May. Absent a
findings of fact. In addition, appel- more detailed analysis than exists
lant's letter dated June 7, 1975, con- in the record, this pattern of days
tains a tabulation of weather con- of rain or the aftereffects of rain
ditions as reflected on daily reports appears to be similar to tha't exist-
of the project inspector, and pur- ing in many parts of the eastern
ports to show 109 workdays and 30 United States. Even should it, ap-
weekend days or holidays affected pear that the amount of rain during
by adverse weather conditions. Es- the contract performance period
sentially, appellant claims that any exceeded the normal rainfall in the
day listed with an entry of "rain," area of the work, appellant has not
"wet," "muddy," "damp," or shown that rain actually interfered
"damp, soft ground"\should be con- with the work under the contract.
sidered as a day of excusable delay The record does not show that an
because of unusually severe weather excessive amount of rain occurred
within the meaning of Clause 5. during the course of outside co--
The fact that there were days dur- struction, or when the comfort sta-
ing the contract performance pe- tion was under roof so that the
riod on which it rained, and subse- effects of rain may have had less im-
quent days when the ground was pact on the progress of the work, or
wet or muddy cannot be considered any specific evidence that the al-
an unusual phenomena, but rather a leged rain adversely affected the
normal pattern of weather condi- work. (See McB ride and Wach-
tions. Under a construction con- tell, par. 39.90.)
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[2] Appellant's failure to show
that the amount of rain was suffi-
cient to constitute unusually severe
weather compels our finding that
the claim for relief from assessment
of liquidated damages must fail for
want of proof.

Conclusion

The amounts previously deter-
mined to be allowable shall be paid
to the appellant, if not previously
paid, as follows:

Three extra work claims in
complaint dated Feb. 7,
1979, conceded by Govern-
ment in Answer _____

Amount withheld by Govern-
ment until correction of
all items____________---

Nine (9) days of remitted
liquidated damages al-
lowed in contracting of-
ficer's letter of Nov. 28,
1978 _--_________ --__

Extra work claim for water
closet wall bearing plates
allowed in contracting of-
ficer's final decision -_

675. 00

60. 00

Total allowed_-------- 2,343.09

The appeal for relief from liqui-
dated damages due to material
supplier difficulties and adverse
weather conditions is denied.

RUSSFLL C. LYNCH
Administrative Judge

$808. 09 I CoNcUR:

WILLIAM F. McGRAW
800.00 Chief Administrative Judge

U.S. GOVERNMENT PRINTING OFFICE: 1980 0 - 319-957
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APPEAL OF ELLEN DEMIT

4 ANCAB 217
Decided May 6, 1980

Appeal of Ellen Demit from the BLM
Decision F-14852-A and F-14852-B.

Dismissed.

1. Alaska Native Claims Settlement
Act: Alaska Native Claims Appeal
Board: Appeals: Dismissal

Absent reasons justifying continuance of
the appeal, an appeal will be dismissed
when there remain therein no issues to be
resolved by the Board.

2. Alaska Native Claims Settlement
Act: Administrative Procedure: Deci-
sion to Issue Conveyance X

When an entry is being excluded from a
Decision to Issue Conveyance for the spe-
cific purpose of further adjudication,'
rather than as recognition of such entry
pursuant to 43 OFR 2650.3-1 (a), the deci-
sion must so state.

APPEARANCES: Daniel Callahan,
Esq., Alaska Legal Services Corp., on
behalf of appellant; Robert H. Hume,
Jr., Esq., Keane, Harper, Pearlman &
Copeland, on behalf of Dot Lake Native
Corp.; M. Francis Neville, Esq., Office
of the Regional Solicitor, on behalf of
the Bureau of Land Management.

OPTION BY ALASKA
NATIVE CLAIMS APPEAL

BOARD

The Alaska Native Claims Ap-
peal Board, pursuant to delegation
of authority to administer the
Alaska Native Claims Settlement
Act, 85 Stat. 688, as amended, 43

U.S.C. §§ 1601-1628 (1976 and
Supp. I 1977), and the implement-
ing regulations in 43 CFR Part 2650
and 43 CFR Part 4, Subpart J,
hereby makes the following find-
ings, conclusions and Final Order
dismissing the appeal of Ellen
Demit, from the above-designated
decision of the State Director, Bu-
reau of Land Management.

Appellant, Ellen Demit, ap-
pealed the above-captioned decision
.on the grounds that the Bureau of
Land Management (BLM) pro-
posed to convey to Dot Lake Vil-
lage Corp. (Dot Lake) certain lands
including lands which are the sub-
ject of the appellant's allotment ap-
plication, F-031446, located in
sees. 34 and 35, T. 22 N., R. 7 E.,
Copper River meridian.

BLM, in a motion filed Apr. 9,
1980, states that they have de-
termined that the appellant's allot-
ment application should: be rein-
stated as a pending application, and
that the disputed lands in sees. 34
and 35, T. 22 N., R. 7 E., Copper
River meridian, should not be con-
veyed pending adjudication of the
reinstated application. Therefore,
BLM moves the Board to issue an
order to amend the Decision to Is-
sue Conveyance (DIC) to exclude
the pending allotment application
and to dismiss this appeal.

Dot Lake continues to assert its
opposition to validity of appellant's
claim' for Native allotment, but does
not oppose remanding the matter to
BLM for further adjudication.
(Reply to Statement of Jurisdic-
tion, Interest Aff ected and Reasons,
Apr. 18, 1980.)

87 I.D. No. 5
323-08i 0 - 80
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By Stipulation filed with the
Board Apr. 25, 1980, appellant con-
curs in the motion of BLM.

[1] Absent reasons justifying
continuance of the appeal, an ap-
peal will be dismissed when there
remain therein no issues to be re-
solved by the Board.

Therefore, based upon motion of
BLM and the file record of this ap-,
peal, the Board hereby Orders BLM
to amend the DIG to exclude Native
allotment application (F-031446)
of appellant, Ellen Demit, from
secs.. 34 and 35, T. 22 N., R. 7 E.,
Copper River meridian, and to pro-
ceed with adjudication of said
allotment.

The Board further Orders that
the amendment to the DIC clearly
states that the appellant's allot-
ment applications is being excluded
for purposes of further adjudica-
tion.

[2] Regulations in 43 CFR
2650.3-1(a) require BLM to "ex-
clude any lawful entries or entries
which have been perfected under,
or are being maintained in compli-
ance with, laws leading to the ac-
quisition of title." The. Board
finds that when an entry is being
excluded from a DIC for the spe-
cific purpose of further adjudica-
tion rather than as recognition of
such entry pursuant to 43 CFR
2650.3-1(a), the decision must so
state.

This decision of the Board to dis-
miss this appeal on motion of BLM
is for the sole purpose of enabling
BLM to proceed with adjudication
of appellant's application for Na-

tive allotment. Therefore, the Board
Orders that any decision resulting
from BLM's adjudication shall be
served on all parties to this appeal.

Based upon the above findings
and conclusions, the Board hereby.
dismisses the above-designated ap-
peal.

JuDITH M. BRADY,
Chief Administrative Judge.

APPEAL OF BRISTOL BAY
NATIVE CORP.

4 ANCAB 222

Decided: May 6,1980

Appeal of the Bristol Bay Native Corp.
from a Bureau of Land Management
decision.

Dismissed.

1. Alaska Native Claims Settlement
Act: Alaska Native Claims Appeal
Board: Appeals: Dismissal
Absent reasons justifying continuance of
the appeal, an appeal will be dismissed
when no issues remain to be resolved by
the Board.

2. Intervention
Intervention in proceedings before the
Alaska Native Claims Appeal Board is in
the discretion of the Board. 43 CFR
4.909 (b).

3. Intervention
The Board will not allow intervention
following resolution of the issues on
appeal.

4. Alaska Native Claims Settlement
Act: Administrative Procedure: De-
cision to Issue Conveyance-Alaska
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Native Claims Settlement Act: Ad-
ministrative Procedure: Publication
A redetermination of navigability by the
Bureau of Land Management which
modifies a published decision is itself a
decision requiring publication in accord-
ance with 43 CPR 2650.7.

APPEARANCES: Thomas S. Gingras,
Esq., on behalf of Bristol Bay Native
Corp.; Robert C. Babson, Esq., Office
of the Regional Solicitor, on behalf of
the Bureau of Land Management;
James T. Brennan, Esq., edland,
Fleischer and Friedman, on behalf of
Alaska Peninsula Corp.

OPINION BY ALASKA
NATIVE CLAIMS APPEAL

BOARD

JURISDICTION

The Alaska Native Claims Ap-
peal Board, pursuant to delegation
of authority in the Alaska Native
Claims Settlement Act, 85 Stat. 688,
as amended, 43 U.S.C. §§ 1601-1628
(1976 and Supp. I 1977), and the
implementing regulations in 43
CFR Part 2650 and 43 CFR Part 4,
Subpart J hereby makes the fol-
lowing findings, conclusions and
Final Order dismissing the appeal
of Bristol Bay Native Corp. from
the above-designated decision of
the Bureau of Land Management.

Pursuant to regulations in 43
CFR Part 2650, as amended, and 43
CFR Part 4, Subpart J the State
Director or his delegate is the officer
of the Bureau of Land Manage-
ment, United States Department of
the Interior, who is authorized to
make decisions on land selection ap-
plications involving Native corpo-

rations under the Alaska Native
Claims Settlement Act, subject to
appeal to this Board.

PROCEDURAL BACKGROUND

The above-referenced decision of
the Bureau of Land Management
(BLM) approved the conveyance to
Kokhanok Native Corp. (Kok-
hanok) of the surface estate of cer-
tain specified lands and conveyance
of the subsurface estate of the same
land to Bristol Bay Native Corp.
(BBNC).

On Jan. 11, 1980, BBNC appealed
said decision "insofar as it (1) con-
stitutes a determination that Gibral-
tar Lake and Kokhanok Lake are
non-navigable and (2) purports to
charge the land submerged beneath
those lakes against BBNC's acreage
entitlement under Sections 12(a)
and 14(f) of the Alaska Native
Claims Settlement Act."

On Mar. 10, 1980, the Alaska
State Director, BLM, concurred in
a BLM redetermination that Kok-
hanok Lake, Gibraltar Lake, and
Gibraltar Creek are navigable. Ac-
cordingly, the BLM on Mar. 11,
1980, filed with the Board a request
for final order, which request stated
that no dispute remains among the
parties to this appeal and that the
Board's issuance of a final order di-
recting interim conveyance (IC)
would now be appropriate. The re-
quest suggested the exclusion from
the IC of the submerged lands un-
derlying Kokhanok Lake, Gibraltar
Lake, and Gibraltar Creek on the
grounds that such submerged lands
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are not considered "public lands."
The request also stated that, follow-
ing such exclusion, the acreage of
the submerged lands underlying the
named water bodies would not be
charged against the acreage entitle-
ment under ANCSA of either
BBNC or Igiugig Native Corp.

BBNC thereafter concurred in
the BLM's motion except insofar as
reference should have been made to
Kokhanok Native Corp. or Alaska
Peninsula Corp. (APC), with
which Kokhanok has merged,
rather than in Igiugig Native Corp.
BBNC also suggested that APC,
not represented by counsel at that
time, be given at least an additional
14 days in which to respond to
BLM's motion insofar as it pertains
to Gibraltar Creek.

APC subsequently appeared and
stated that it did not oppose the
redetermination of Gibraltar
Creek, nor its inclusion in the final
order, if such had no effect on the
reservation of easements contained
in the Decision to Issue Convey-
ance (DIC). BLM responded that
it does not, as a result of any of the
navigability redeterminations filed
with the Board as of Apr. 1, 1980,
propose to seek any easements not
already proposed in the DIC.
BLM's response referred to Lower
(or Little) Pike Lake, a portion of
the Copper River, and an unnamed
interconnecting slough, in addition
to Kokhanok Lake, Gibraltar Lake,
and Gibraltar Creek. The former
waters were held to be navigable in
a BLM redetermination dated
Apr. 1, 1980. BLM, also on Apr. 1,

1980, modified its former request
for final order so as to propose the
exclusion from conveyance of the
lands underlying the water bodies
newly determined to be navigable.

On Mar. 21, 1980, the State of
Alaska filed a motion:

(1) to intervene in this appeal as a neces-
sary party for the purpose of determin-
ing those issues which relate to the navi-
gability of the water bodies within the
conveyance area, and (2) to amend the
order segregating submerged lands to
specify segregation of the lands under-
lying the.Kokhanok and Copper rivers.

BBNC, APC, and BLM all op-
posed the State's motion to inter-
vene on the basis that the motion
was substantively an untimely
notice of appeal and improperly
sought to enlarge the scope of the
appeal.

DECISION

In this appeal, BBNC appealed
BLM's navigability determinations
only with regard to Kokhanok
Lake and Gibraltar Lake. BLM
then made a redetermination that
Kokhanok Lake and Gibraltar
Lake are navigable, and declared
that the acreage of the submerged
lands underlying. Kokhanok Lake
and Gibraltar Lake will not be
charged against the acreage entitle-
ment of either BBNC or Igiugig
Native Corp. (the Board construes
BLM's statement as intending to
refer to Kokhanok Native Corp.
rather than Igiugig). These actions
by BLM, when put into effect, will
obviate the basis of this appeal and
eliminate all the issues therein.
There are, accordingly, no issues
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yet to be resolved in this appeal,
and no reasons justifying the con-
tinuance of this appeal are appar-
ent from the record.

[1] Absent reasons justifying
continuance of the appeal, an ap-
peal will be dismissed when no is-
sues remain to be resolved by the
Board.

The State of Alaska .on Mar. 21.
1980, moved to intervene in this
appeal to contest the BLM deter-
mination that the Copper River and
Kokhanok River are nonnavigable.
Such motion was filed after the
BLM filed notice of its redetermi-
nation of the navigability of Kok-
hanok Lake and Gibraltar Lake.

Intervention in proceedings be-
fore the Board is provided for by 43
CFR 4.909(b), which states, "Any
person may petition the Board to
intervene in an appeal. Upon a
proper showing of interest under
§ 4.902, such person may be recog-
nized as an intervenor in the, ap-
peal." Other than requiring service
upon all parties of any motion to
intervene and the filing with the
Board of a certificate of service, 43
CFR 4.909(d), the regulations are
void of any further requirements or
guidelines regarding intervention.

[2] The provision of 43 CFR
4.909(b) stating that a petitioner
"may be recognized as an inter-
venor" bestows on the Board discre-
tion as to whether to allow
intervention.

[3] In the discretion vested in the
Board with regard to intervention,
and in the absence of regulations

regarding timeliness, the Board
hereby rules that it will not allow
intervention following resolution of
the issues on appeal.

Accordingly, the motion of the
State of Alaska to intervene is here-
by denied.

Arguments have been made as to
the permissible scope of interven-
tion. Although the preceding ruling
makes it unnecessary to answer
these arguments, the Board declares
that it would be inclined to rule that
it will not allow the use of interven-
tion to inject new and independent
issues into an appeal. See, Bruoe v.
McDonald, 75 P.2d 10, 13 (Or.
1938).

The BLM has filed with the
Board notice of its redetermination
that several water bodies unaffected
by this appeal are navigable, and
has requested the Board to order
these water bodies excluded from
the IC.

[4] The Board on Jan. 23, 1980,
segregated the lands affected by this
appeal from all other lands covered
by the DIC appealed. The lands
segregated were the submerged
lands underlying Kokhanok Lake
and Gibraltar Lake. The remainder
of the lands covered by the DIC
were therefore returned to the juris-
diction of the BLM. If these lands
have not been conveyed, the BLM
may proceed on its own with exclu-
sion and redetermination. However,
any redetermination of navigability
which modifies a published decision
is in itself a decision requiring pub-
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lication in accordance with the pro-
visions of 43 CFR 2650.7.

As to Kokhanok Lake and Gi-
braltar Lake, the subjects of this
appeal, the BLM is hereby Ordered
to publish an amendment to the
DIC reflecting BLM's redetermina-
tion of the water bodies as navi-
gable. Said amendment shall
include notice that an appeal may
be taken therefrom.

Publication need not delay con-
veyance of the lands unaffected by
redetermination. Water bodies sub-
ject to redetermination and publica-
tion shall be excluded from convey-
ance, and the- remaining lands
conveyed immediately. Exclusion
shall be by named water body rather
than by sections. The acreage of
the excluded submerged lands
found to be navigable shall not be
charged against the acreage entitle-
ment under ANCSA of BBNC,
Kokhanok, or APC.

As to Kokhanok's request that a
redetermination of Gibraltar Creek
as navigable not result in new
easements, it should be noted that
public easements are established
pursuant to statutory and regula-
tory requirements, and are not a
matter which can be disposed of
through stipulation by parties to an
appeal. The BLM is authorized and
obligated, upon redetermination, to
establish any additional easements
required by law.

Further, the Board hereby dis-
misses the above-designated appeal.

JUDITH M. BRADY
Chief Administrative Judge

CLAYPOOL CONSTRUCTION CO.,
INC.

2 IBSMA 81
Decided May 16, 1980

Appeal by the Office of Surface Min-
ing Reclamation and Enforcement
from the amended decision of Admin-
istrative Law Judge Tom M. Allen
(Docket Nos. CH 9-9-R and CH 9-
22-R), issued on Oct. 30, 1979, which
upheld Notices of Violation Nos. 78-
I-3-15, 78-I-3-18, and 78-I-3-19;
and vacated Cessation Orders Nos. 78-
I-3-1 and 78-I-3-3.

Affirmed.

1. Surface Mining Control and Recla-
mation Act of 1977: Cessation Orders:
Generally-Surface Mining Control
and Reclamation Act of 1977: Environ-
mental Harm: Significance

A cessation order is not properly issued
under sec. 521(a) (2) of the Act unless
the environmental harm alleged to be
significant may be described objectively
on the basis of observations or measure-
ments.

2. Surface Mining Control and Recla-
mation Act of 1977: Cessation Orders:
Generally-Surface Mining Control
and Reclamation Act of 1977: Environ-
mental Harm: Imminence

A cessation order is not properly issued
under sec. 521 (a) (2) of the Act when the
evidence does not support a finding that
significant environmental harm may
reasonably be expected to occur before
the expiration of an abatement period
that would be set pursuant to sec. 521
(a) (3) of the Act.

APPEARANCES: Billy Jack Gregg,
Esq., Office of the Field Solicitor,
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Charleston, West Virginia, Mark Squil-
lace, Esq., and James B. Weber, Esq.,
Office of the Solicitor, Washington,
D.C., and Marcus P. McGraw, Esq.,
Assistant Solicitor for Enforcement,
Office of the Solicitor, Washington,
D.C., all for the Office of Surface Min-
ing Reclamation and Enforcement.

OPINION BY THE INTERIOR
BOARD OF SURFACE

MINING AND RECLAMATION
APPEALS

The Office of Surface Mining
Reclamation and Enforcement
(OSM) appealed from the amended
decision of Administrative Law
Judge Tom M. Allen, issued on Oct.
30, 1979, which upheld Notices of
Violation Nos. 78-I-3-15, 78-I-3-
18, and 78-1-3-19, and vacated Ces-
sation Orders Nos. 78-I-3-1 and 78-
I-3-3. Only the validity of the ces-
sation orders was placed in issue in
this appeal. We agree with the re-
sult reached by the Administrative
Law Judge and affirm his decision.

Factual and Procedural
Background

The cessation orders which are
the subject to this appeal were is-
sued by OSM to Claypool Construc-
tion Co., Inc. (Claypool), pursuant
to sec. 521 (a) (2) of the Surface
Mining Control and Reclamation
Act of 1977 (Act), 30 U.S.C. § 1271
(a) (2) (Supp. I 1977), on the basis
of OSM's finding that Claypool had
failed to secure from the State of
West Virginia a permit required for
surface coal mining operations con-

ducted by the company. In his ini-
tial review of these enforcement
actions, the Administrative Law
Judge upheld the cessation orders.'
This ruling was appealed by Clay-
pool.

2

On Sept. 26, 1979, the Board re-
manded the case to the Administra-
tive Law Judge for a determination
whether Claypool's failure to secure
a State permit for its activities
caused or could be reasonably ex-
pected to cause significant, immi-
nent environmental harm to land,
air, or water resources.3 In response
to this remanded order, the Admin-
istrative Law Judge held that there
was insufficient evidence of actual or
impending environmental harm to
warrant OSM's issuance of cessa-
tion orders to Claypool and, there-
fore, he vacated the orders.4

' Decision of Apr. 18, 1979, Docket Nos. 'CH
9-9-R and C 9-22-R, at 2-5.

2 OSM also filed an appeal with the Board,
concerning the ruling of the Administrative
Law Judge that he did not have jurisdiction
to review the three notices of violation issued
to Claypool. In response to this appeal the
Board held that the Administrative Law Judge
did have such jurisdiction. Cleypool Construe-
tion Co., Inc., 1 IBSMA 259, 270-271, 86 LD.
486-492 (1979).

3 Claypool Construction Co., Inc., 1 IBSMA
259, 272, 86 I.D. 486, 492 (1979). The Ad-
ministrative Law Judge also was instructed
to rule on the validity of Notices of Violation
Nos. 7I-3-15, 78-1-3-18, and 78-I-3-19.
These the Administrative Law Judge upheld,
except for Violations No. 3 (failure to main-
tain a copy of the mine permit at or near the
minesite) and No. 4 (failure to post a mine
identification sign at the entrance to the
minesite) of Notice of Violation No. 78-I-
3-15. Amended Decision of Oct. 30, 1979,
Docket Nos. C 9-9-R and CH 9-22-R, at 3.
The Administrative Law Judge vacated these
charges in the notice on the grounds that they
were included in the cessation orders. Id.
Neither party appealed this ruling.

4Amended Decision of Oct. 0, 1979, supra
at 2, n. 3.
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OSM filed a notice of appeal from
the Administrative Law Judge's
amended decision on Nov. 30, 1979.
OSM filed a brief; Claypool did not
respond.

Issue

The issue in this appeal is
whether Claypool's failure to have
a State permit in and of itself con-
stituted a condition, practice, or
violation which caused or could rea-
sonably be expected to cause signifi-
cant, imminent environmental harm
to land, air, or water resources.

Discussion

A cessation order is properly is-
sued when an OSM inspector ob-
serves a condition, practice, or vio-
lation of the Act or regulations
which is determined to be causing
or can reasonably be expected to
cause significant, imminent environ-
mental harm.' When review is
sought of a cessation order issued
under such circumstances, OSM
must be prepared to supply prima
facie proof: (1) of the violation,
practice, or condition identified in
the order; (2) of significant, immi-
nent environmental harm or a rea-
sonable expectation thereof; and
(3) of a casual link between such
reasonably expected or existing

530 U.S.C. § 1271(a)(2) (Supp. I 1977);
30 CFR 722.11(b). Other bases for OSM's
issuance of a cessation order are: (1) a find-
ing by an OSM inspector of a condition, prac-
tice, or violation of an applicable performance
standard which creates "an imminent danger
to the health or safety of the public" (30
CR 722.11 (a)) ; and (2) the failure of a per-
son to abate a violation in accordance with
the terms of a notice of violation (30 C01R
722.13).

harm and the proven violation,
practice, or conditions

By its evidence in the case OSM
established that Claypool conducted
surface coal mining operations
without a requisite State, permit, in
violation sec. 502(a) of the Act, 30
U.S.C. § 1252(a) (Supp. I 1977),
and 30 CFR 710.11(a) (2) (i).7

Thus, the first requirement of proof,
identified above, was met by OSM.
Lacking, however, is proof of the
existence or reasonable expectation
of significant, imminent environ-
mental harm, related;: to this
violation.8

[1] Significant, imminent en-
vironmental harm to land, air, or
water resources is described in 30
CFR 700.5 (1978) :9

(i) An environmental harm is any ad-
verse impact on land, air, or water re-
sources, including but not limited to plant
and animal life.

6 See 43 CFR 4.1171(a); White Winter
Goals, Ina., 1 ISMA 305, 311-312, 86 LD.
675, 678 (1979).

7 See Tr. 8 (stipulation by counsel for Clay-
pool that the company did not have a State
mining permit for its operations) ; W. Va.
Code §§ 20-6-8 and 20-6-18(a).

8Because the Board was not presented with
sufficient evidence of reasonably expected or
existing harm to uphold the cessation orders to
Claypool, we need not and do not in this de-
cision address OSM's arguments concerning a
causal relationship between the failure to
secure a mine permit and environmental harm.

I No description of the phrase "significant,
imminent harm to land, air, or water re-
sources" appears in the 1979 publication of 30
CFR 700.5. The phrase is described, however,
in essentially the same language quoted in this
decision in 30 CFR 701.5 (1979) (Permanent
Regulatory Program: Definitions), and the
Board perceives no reason at this time to
assign a meaning to the phrase different from
that described originally in the initial regula-
tory provisions and that now appearing in the
permanent regulatory provisions. The Board
reaches this- conclusion without regard to
whether the lack of a description of the phrase
in 30 CR 700.5 is the result of editorial over-
sight or intentional deletion.
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(ii) An environmental harm is immi-
nent if a condition, practice or violation
exists which (a) is causing such harm
or (b) may reasonably be expected to
cause such harm at any time before the
end of the reasonable abatement time
that would be set under section 521(a)
(3) of the Act.

(iii) An environmental harm is sig-
nificant if that harm is appreciable and
not immediately reparable.

In this description, "significant"
harm is indicated to mean "appreci-
able" harm, which leads the Board
to conclude that "significant" harm
is that which at least may be ob-
served and/or measured.1 0 The only
record evidence of observed or
measured harm is that concerning
the quality of water discharged
from the area of Claypool's mining
activity and the condition of spoil
piles found there. In response to
these circumstances OSM issued no-
tices of violation to Claypooll thus
indicating OSM's judgment that
this existing environmental harm
did not warrant the issuance of ces-
sation orders. The Board perceives
no reason to reject this judgment.

[2] The remaining relevant evi-
dence concerns environmental con-
ditions attributable to mining activ-
ity preceding that of Claypool. 1 2

10 This is in accord with the range of mean-
ing assigned to "appreciable" by lexico-
graphers (see, e.g., Webster's Third New Inter-
netionel Dictionary (G. & C. Merriam Co.
1971) at 105), and adopted by many courts.
See, e.g., Nolend v. Wootan, 102 Ariz. 192, 427
P.2d 143 (1967).

n See leypool Construction Co., Inc., 1
IBSMA 29, 263-264, 86 I.D. 486, 488-489
(1979) (description of the notices of viola-
tion issued to Claypool).

12 See id. at 262, 86 I.D. at 487-488 (1979)
(summary of evidence concerning conditions
preexisting Claypool's mining activity).

The Board acknowledges that the
environmental harm resulting from
this earlier activity could be com-
pounded by Claypool's mining oper-
ations and thus become significant.
However, even assuming that sig-
nificant environmental harm could
be expected in the future under
these circumstances, such harm was
not shown by OSM to be imminent.
In 30 CFR 700.5, quoted above, "im-
minent" harm is described as that
which may reasonably be expected
to occur before the end of a reason-
able abatement time that would be
set under sec. 521 (a) (3) of the Act,
30 U.S.C. §1271(a) (3) (Supp. I
1977). This period may not exceed
90 days. The record indicates that
Claypool had conducted mining
operations in the area under con-
sideration for a period of approxi-
mately 8 months previous to OSM's
issuance of orders to cease these
operations13 Yet, as was indicated
above, OSM's inspectors did not find
significant environmental harm at
the times of their inspections of
Claypool's operations. Indeed, it ap-
pears from the evidence that the en-
vironmental conditions existing
prior to Claypool's operations were
improved in some respects by the
company's partial reclamation of
areas of preexisting mine work-
ings.14 Under these circumstances
the Board does not hold any antic-

13 Tr. 180, 229.
'

4
See, e.g., Tr. 256-269. This is not to sug-

gest that Claypool's activities were in com-
pliance with applicable performance stand-
ards; rather, this observation relates merely
to the reasonableness of OSM's expectation of
imminent harm from Claypool's activities.
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ipated significant environmental
harm to have been proven imminent.

Because we have not been pre-
sented with evidence of the exist-
ence or reasonable expectation of en-
vironmental harm adequate to sup-
port the cessation orders, the deci-
sion of the Administrative Law
Judge is affirmed.

MELVIN J. MIRwIN
Administrative Judge

NEWTON FSHBERG
Administrative Judge

WILL A. IRWIN .
Chief Administrative Judge

EASTOVER MINING CO.

2 IBSMA 70

Decided May 16,1980

Appeal by Eastover Mining Co., from
an Oct. 5, 1979, decision by Adminis-
trative Law Judge David Torbett in
Docket No. NX 9-78-R sustaining
Notice of Violation No. 79-II-53-2
and Cessation Order No. 79-II-53-3
issued to Eastover for failure to permit
an inspector from the Office of Surface
Mining Reclamation and Enforcement
to take photographs during an inspec-
tion.

Reversed.

1. Surface Mining Control and Recla-
mation Act of 1977: Inspections:
Generally

An inspector may document conditions
or practices discovered during an inspec-

tion that are believed to violate the Act
or regulations by taking photographs.

2. Surface Mining Control and Recla-
mation Act of 1977: Inspections:
Interference

A permittee's refusal to allow OSM to
take photographs is an interference with
the inspection that is sanctionable under
the Act.

3. Surface Mining Control and Recla-
mation Act of 1977: Inspections:
Interference-Surface Mining Cbntrol
and Reclamation Act of 1977: Notices
of Violation: Generally

Since no provision in the regulations
makes interference with an inspection
administratively sanctionable, a notice
of violation is not proper.

4. Surface Mining Control and Recla-
mation Act of 1977: Evidence: Gen-
erally-Surface Mining Control and
Reclamation Act of 1977: Hearings:
Generally-Surface Mining Control
and Reclamation Act of 1977: Inspec-
tions: Interference

Since the reviewing authority may use
interference with an inspection against
the permittee in any way deemed ap-
propriate, a permittee who interferes
with an inspection does so at the risk of
severely prejudicing its own case.

APPEARANCES: Karl S. Forester,
Esq., Forester & Forester, Harlan,
Kentucky, for Eastover Mining Co.;
Charles P. Gault, Esq., Office of the
Field Solicitor, Knoxville, Tennessee,
Marcus P. McGraw, Esq., Assistant
Solicitor for Enforcement, Frank J.
Ruswick, Jr., Esq., Walton D. Morris,
Esq., Office of the Solicitor, Washing-
ton, D.C., all for the Office of Surface
Mining Reclamation and Enforcement.
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OPINION BY THE INTERIOR
BOARD OFSURFACEMINING

AND RECLAMATION
APPEALS

On June 20, 1979, inspectors
from the Office of Surface Mining
Reclamation and Enforcement
(OSM), were conducting a follow-
up inspection at Eastover Mining
Co.'s (Eastover's) mine in Arjay,
Kentucky,' pursuant to the Surface
Mining Control and Reclamation
Act of 1977 (Act).2 When an in-
spector attempted to take photo-
graphs at the site of an alleged vio-
lation, she was informed that com-
pany policy prohibited the taking
of photographs on company prop-
erty by anyone except company em-
ployees. She was further informed
that Eastover would take any photo-
graphs she requested and make
copies available to her at no charge.
She issued Notice of Violation No.
79-II-53-2 to Eastover, alleging a
violation of see. 502(e). of the Act,
30 U.S.C. § 1252 (e) (Supp. I 1977),
by "refusal to allow federal inspec-
tion by refusing to allow inspector
to take photographs." 3 Twenty-
four hours were given as an abate-
ment period.

On her return the next day, the
inspector was again prohibited
from taking photographs. Conse-
quently she issued Cessation Order
No. 79-11-53-3 to Eastover for

1On Mar. 29 and June 15, 1979, OSM had
issued a notice of violation and a cessation
order to lastover. These citations are not at
issue in this appeal.

230 U.S.C. §§ 1201-1328 (Supp. I 1977).
3 Notice of Violation No. 79-II-53-2.

failure to abate the violation. On
June 25, 1979, the inspector re-
turned to the mine and was per-
mitted to take the photographs. She
terminated the cessation order at
that time.

On Sept. 15, 1979,. a hearing was
held before Administrative Law
Judge David Torbett on Eastover's
application for review of the notice
and the order. The opinion from the
bench, which was confirmed in writ-
ing on Oct. 5, 1979, held that the no-
tice and order were properly issued.
Eastover appealed this decision on
Oct. 12, 1979. Following the submis-
sion of initial briefs by both parties,
on Mar. 11, 1980, the Board request-
ed further briefing. All briefs have
now been received.

Diswssiorns and Conausions

Sec. 502(e) of the Act requires
the Secretary to establish a Federal
enforcement program, including the
regular inspection of surface& coal
minesites. Pursuant to that Con-
gressional directive, 30 CFR Part
721 was promulgated providing for
authorized representatives of the
Secretary to have a right of entry,
without advance notice, to, upon or
through any surface coal mining op-
eration to conduct inspections to
ascertain compliance with sec. 502
(b) and () of the Act, 30 U.S.C.
§ 1252 (b) and (c) (Supp. I 1977).

[1] Neither the Act nor the regu-
lations specifically state that OSM,
without restraint by the permittee,
can take photographs during an in-
spection. However, just as an inspec-
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tor may use paper and pencil to
record observations made during the
course of an inspection, an inspector
may document conditions or prac-
tices that are believed to violate the
Act or regulations by taking photo-
graphs. The camera is merely a tool
used by the inspector to document
visual observations. It is possible
that pictures taken by an inspector
might be used by that inspector in
describing to superiors the condi-
tions observed at a particular mine-
site. This consultation, aided by the
photographs, might lead a super-
visor to conclude that enforcement
action should be taken, or even that
enforcement action should not have
been taken. Therefore, photographs
could' be used to allow supervisory
inspectors to share in inspection
decisions.

Photographs taken by mine op-
erators or their employees are not
adequate substitutes for those taken
by OSM inspectors during a mine
inspection. This conclusion must fol-
low from the possible uses which
may be made of photographs by
OSM, including their introduction
into proceedings to review enforce-
ment actions. Photographs so used
must be authenticated, and it is in-
compatible with the adversarial na-
ture of a review proceeding to
require OSM to rely upon an op-
posing partf to authenticate its
evidence. The company may, of
course, take its own photographs to
counter those taken by an inspector;
however, the ultimate use in any
enforcement proceeding of any pho-
tographs taken at a minesite will be

determined by their admissibility at
a hearing.

[2] Furthermore, a permittee's re-
fusal to allow OSM to take photo-
graphs is an interference with the
inspection that is sanctionable un-
der the Act. Sec. 521(c), 30 U.S.c.
§ 1221(c) (Supp. I 1977), allows
OSM to seek injunctive relief
against a permittee who interferes
with a Federal inspection. Sec. 704,
30 U.S.C. § 1294 (Supp. I 1977),
provides criminal penalties for will-
ful interference with an inspector.

[3] The question before the
Board, however, is whether such in-
terference with an inspection may
be reached through the issuance of
a 30 CFR 722 notice of violation. 30
CFR '722 implements sec. 521(a) of
the Act, 30 U.S.C. § 1271 (a) (Supp.
I 1977). Sec. 521(a) (3) provides
that a notice of violation shall be
issued when an inspector finds that
ai permittee is violating "any re-
quirement of this Act." OSM argues
that since a permittee may not inter-
fere with the inspections mandated
by sec. 502(e), such interference is
a violation of a "requirement of this
Act" and subject to a notice of vio-
lation. We cannot agree.

Sec. 521 (a) (3) certainly does au-
thorize the Secretary to issue notices
of violation when it is determined
"that any permittee is in violation
of any requirement of [the Act]."
But it is not only the Act that we are
construing here. The enforcement
being attempted by OSM is pursu-
ant to sec. 501 (30 U.S.C. § 1251
(Supp. I 1977)) which mandates
the enactment of regulations to im-
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plement the Act. 30 CFR 722.11,
which is concerned with imminent
dangers, refers to "conditions or
practices, or violations of applicable
performance standards." 30 CFR
722.12, which deals with nonimmi-
nent dangers, pursuant to which the
notice of violation in question would
have to have been issued, provides
that a notice of violation shall issue
when OSM "finds a violation which
is not covered by § 722.11." Secs.
7 22.11 and 722.12, thus, must be read

together. In so doing the only kind
of violations that are mentioned are
"violations of applicable perform-
ance standards." We fail to find that
interference with an inspector, il-
legal though it may be, is a violation
of a performance standard. This
conclusion is buttressed by secs.
521 (c) and 704 of the Act, which
expressly address and provide judi-
cial sanctions for negative behavior,
i.e., interference with inspections.
Since we do not find any provision
in the regulations making interfer-
ence with an inspection administra-
tively sanctionable, we hold that the
notice of violation and resulting
cessation order in this case were im-
properly issued.

[4] However, even though inter-
ference with the inspector is not
presently an action for which a
notice of violation or cessation
order may be issued, this fact in no
way precludes OSM from present-
ing testimony on what a photo-
graph would have shown or on other.
forms of interference at a hearing
on any other notice or order result-

ing from violations discovered dur-
ing the inspection. The reviewing
authority may use the fact of inter-
ference against the permittee in any
way deemed appropriate, including
but not limited to determining the
fact of violation and the amount of
a civil penalty. The permittee who
interferes in any way with an OSM
inspector does so at the risk of
severely prejudicing its own case.

For the foregoing reasons, the
Hearings Division decision of Oct.
5, 1979, is reversed and Notice of
Violation No. 79-II-53-2 and Ces-
sation Order No. 79-II-53-3 are
vacated.

MELVIN J. MMIRKIN

Administrative Judge

NEWTON FRISmBERG
Admuinistrative Judge

CHIEF ADMINISTRATIVE JUDGE
IRWIN DISSENTING:

I believe my colleagues' decision
in this case is both unwarranted
legally and unfortunate practically.
In effect they hold that interference
with inspections may only be
remedied by recourse to Federal
court under sec. 521 (c) or 704 until
the Secretary promulgates a regula-
tion that specifically provides an
administrative sanction for such
conduct. I believe existing regula-
tions authorize the issuance of a
notice of violation for interference
with inspections. 30 CFR 722.12(a)
requires an inspector to issue a
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notice of violation fixing a reason-
able time for abatement if he finds
a violation which is not covered by
30 CFR 722.11. Sec. 722.11 applies
to conditions, practices, or viola-
tions of applicable performance
standards, which create an immi-
nent danger to the health or safety
of the public or which are causing
or can reasonably be expected to
cause significant, imminent environ-
mental harm. Although regular,
thorough inspections are crucial to
achieving compliance with the Act,
the practice of interfering with an
inspection would not necessarily
create an imminent danger to
public health or safety or cause sig-
nificant, imminent environmental
harm-although it might in some
circumstances. Sees. 521 (c) and 704,
however, provide equitable relief
and criminal sanctions for such in-
terference, thus making plain that
Congress considered such behavior
a serious violation of the Act.
Therefore, interference with in-
spections is a violation which is
not covered by § 722.11" for which
"an authorized representative of
the Secretary * * * shall issue a
notice of violation.' 30 FR
722.12 (a).

This interpretation of 30 CFR
722.12 is based on and parallels the
enforcement provisions of the Act
itself. See. 502 (e) (1) requires the
Secretary to implement an enforce-
ient program for the purpose of
ascertaining compliance with the
standards of sees. 502(b) and (c).
Compliance cannot be ascertained
without regular, complete inspec-

tions. Allowing complete inspec-
tions, including the taking of
photographs, is therefore a "require-
ment" of the Act, violation of which
requires the issuance of a notice of
violation under sec. 521 (a) (3). 30
CFR 722.12(a) is thus the analogue
to sec. 521 (a) (3), just as 30 CFR
722.11 is to the sec. 521(a) (2) re-
quirement for the issuance of a
cessation order for conditions, prac-
tices, or violations that create
imminent danger to the health or
safety of the public or cause or may
cause significant, imminent environ-
mental harm.

By declining to interpret 30 CFR
722.12(a) as providing authority
for the imposition of sanctions by
the executive branch, my colleagues
impose unwelcome burdens on Fed-
eral prosecutors and Federal courts
and potentially encourage subver-
sion of inspections-the essential
activity for ensuring effective en-
forcement of the Act. At the least
they impose an unnecessary rule-
making proceeding on the Secre-
tary.

I dissent.

WILL A. IRwIN
Chief Administratiove Judge

MAUERSBERG COAL CO.

2 IBSMA 63
Decided May 16,1980

Appeal by the Office of Surface Mining
Reclamation and Enforcement from a
Nov. 30, 1979, decision of Administra-
tive Law Judge Sheldon L. Shepherd
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in Docket No. CH 0-51-R denying ap-
pellant's motion to dismiss an applica-
tion for temporary relief and vacating
Cessation Order No. 79-I-68-2, issued
for failure to abate Notice of Violation
No. 79-I-68-3.

Reversed.

1. Surface Mining Control and Recla-
mation Act of 1977: Temporary Relief:
Applications

Where an application for temporary re-
lief includes none of the elements re-
quired by 43 CPR 4.1263, a motion to
dismiss the application should be granted.

2. Surface Mining Control and Recla-
mation Act of 1977: Temporary Relief:
Evidence

Where an applicant for temporary. relief
fails to provide sufficient evidence to sup-
port the showings required by sec. 525(c)
of the Act, it is error to grant such relief.

APPEARANCES: William F. Larkin,
Esq., Office of the Field Solicitor,
Charleston, West Virginia, Walton D.
Morris, Esq., and Marcus P. McGraw,
Esq., Assistant Solicitor for Enforce-
ment, Office of the Solicitor, Washing-
ton, D.C., for the Office of Surface Min-
ing Reclamation and Enforcement;
John L. Wagner, Esq., Clarion, Penn-
sylvania, for Mauersberg Coal Co.

OPINION BY THlE INTERIOR
BOARD OF SURFACE MINING

AND RECLAMATION
APPEALS

This appeal was filed by the
Office of Surface Mining Reclama-
tion and Enforcement (OSM)
from an Administrative Law

Judge's decision denying OSM's
motion to dismiss Mauersberg Coal
Company's (Mauersberg) applica-
tion for temporary relief and vacat-
ing Cessation Order No. 79-I-68-2,
issued to Mauersberg for failure to
complete the required remedial
action set forth in interim step No.
I of Notice of Violation No. 79-I-
68-3. The Administrative Law
Judge found that the modified
abatement period contained in the
notice was not reasonable and ex-
tended the abatement period for the
purpose of providing time in which
to establish a proper period for
abatement. Subsequently, on Dec.
19, 1979, in response to OSM's mo-
tion for clarification, he indicated
that the effect of his original de-
cision was to vacate Cessation
Order No. 79-I-68-2. We disagree
with the Judge's conclusions and
reverse for the reasons set forth
below..

Factual and Procedural
Background

On Oct. 25, 1979, OSM inspec-
tors, pursuant to the Surface Min-
ing Control and Reclamation Act
of 1977 (Act),' inspected Mauers-
berg's Minich mine, located in
Clarion County, Pennsylvania, and
permitted by the State under per-
mit Nos. 344-39 and 39.(A). As a
result of this inspection Notice of
Violation No. 79-1-68-3 was issued
to Mauersberg for conducting sur-
face coal mining operations outside

s30 U.S.C. §§ 1201-1328 (upp. 1 1977).
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the permit area without approval
from the State, as required; by 30
OFR 710.11 (a) (2).2

On Nov. 15,1979, OSM conducted
a followup inspection which re-
sulted in the issuance of Cessation
Order No. 79-I-68-2 for failure to
abate the violation as required by
interim step No. 1 of the notice. On
Nov. 23, 1979, Mauersberg filed an
application for temporary relief
with the Hearings Division, pursu-
ant to 43 CFR 4.1262.3 A hearing
was held on Nov. 29, 1979, at which
time OSM filed a motion to dismiss
the application for temporary re-
lief. In his Nov. 30, 1979, decision
the Administrative Law Judge de-
nied OSM's motion to dismiss,
found the abatement period granted
by OSM to be unreasonable, and ex-
tended the abatement period until
Dec. 7, 1979, for the purpose of pro-
viding time in which the parties

2 The remedial action contained in the NOV
required that the affected area off the bonded
permit area be regraded to approximate orig-
inal contour, and that: (1) topsoil be re-
distributed; (2) drainage controls be pro-
vided; and (3) these areas be seeded or
planted during the first period favorable for
vegetation. The time for abatement was set
for Feb. 14, 1980. The notice was modified
the same day to establish two interim steps
for the required remedial action. Interim step
No. 1 encompassed the backfilling, regrading,
and drainage control work, while interim step
No. 2 encompassed the seeding and vegetative
cover requirements. The notice was further
modified on Oct. 26, 1979, to establish abate-
ment periods for the interim steps: 10 a.m.
on Nov. 15, 1979, for interim step No. 1; and
10 a.m on Feb. 14, 1980, for interim step
No. 2.

The application failed to state the specific
relief requested; however, the Administra-
tive Law Judge, in his decision, indicated that
statements by counsel for the applicant re-
vealed that the relief requested was from im-
position of an automatic fine for failure to
abate a violation within the time set in the
notice; as provided in 30 CFIt 723.14.

could agree on a reasonable period
of abatement. After the Judge's
clarification order stating that the
effect of his original decision was to
vacate Cessation Order No. 79-I-
68-2, OSM brought this appeal.

Discussion and Conclusios

In its appeal from the Adminis-
trative Law Judge's decision, OSM
contends that he erred (1) in failing
to dismiss the application for tem-
porary relief because it failed to
provide the specific information re-
quired by 43 CFR 4.1263, and (2)
in granting temporary relief where
the elements. of sec. 525(c), 30
U.S.C. § 1275(c) (Supp. I 1977), of
the Act and 43 CFR 4.1263 were not
proved by the applicant. We agree.

[1] An application for temporary
relief must show on its face that the
applicant is entitled to that relief.
43 CFR 4.1263, which implements
sec. 525(c) of the Act, requires that
the contents of an application for
temporary relief include:

(a) A detailed written statement set-
ting forth the reasons why relief should
be granted;

(b) A showing that there is a substan-
tial likelihood that the findings and deci-
sion of the administrative law judge in
the matters to which the application re-
lates will be favorable to the applicant;

(c) A statement that the relief sought
will not adversely affect the health or
safety of the public or cause significant,
imminent environmental harm to land.
air, or water resources;

(d) If the application relates to an
order of cessation issued pursuant to sec-
tion 521(a) (2) or section 521 (a) (3) of
the Act, a statement of whether the re-
quirement of section 525(c) of the Act
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for decision on the application within 5
days is waived; and

(e) A statement of the specific relief
requested.

In the instant proceeding,
Mauersberg's application contained
none of the elements required by the
regulation. Instead, the application
stated in its entirety: "Mauersberg
Coal Company respectfully re-
quests a public hearing and tem-
porary relief of Cessation Order
No. 79-I-68-2." The inadequacy of
the application was addressed in
OSM's motion to dismiss, and the
Judge should have granted the
motion and dismissed the applica-
tion.

[2] Assuming, arguendo, that the
Administrative Law Judge need
not have dismissed the application,
it was nevertheless error to grant
temporary relief after the hearing,
because the applicant failed to
prove the elements of sec. 525 (c) of
the Act.4

- In the instant case Mauersberg
failed to show that there was a sub-
stantial likelihood that the findings
of the Secretary would be favorable
to it. Rather, the evidence indicates
that it had little or no likelihood of

4 Sec. 525(c) provides that in order for
temporary relief to be granted there must be
a finding that:

"(1) a hearing has been held in the locality
of the permit area on the request for tem-
porary relief in which all parties were given an
opportunity to be heard;

"(2) the applicant shows that there is sub-
stantial likelihood that the findings of the
Secretary will be favorable to him; and

"(3) such relief will not adversely affect the
health or safety of the public or cause signifi-
cant, imminent environmental harm to land,
air, or water resources."

success on the merits. In fact, the
Administrative Law Judge stated:
"There can be little doubt from the
evidence adduced at hearing that
coal mining operations were being
conducted off the permit area"
(Decision, p. 3). He added: "Be-
cause it is quite clear that some min-
ing was being done off the permit
area, there is little likelihood that
the applicant will prevail on the
issue of the alleged violation"
(Decision, p. 4). In addition, there
was no showing or finding that the
granting of temporary relief would
have no adverse effect upon public
health or safety or would cause no
significant environmental harm.
Thus, since Mauersberg failed to
present any evidence to support the
necessary findings, the decision of
the Administrative Law Judge is
unsupported by the evidence.

Therefore, it was error for the
Administrative Law Judge to deny
OSM's motion to dismiss and to va-
cate Cessation Order No. 79-I-68-2,
and his decision of Nov. 30, 1979, is
hereby reversed.5

NEWTON FRSHBERG
Administrative Judge

MELVIN J. MIRKIN
Administrative Judge

WiLL A. IRWIN

Chief Administrative Judge

In reversing the decision the Board denies
Mauersberg's request for joinder of parties
involved in an alleged bankruptcy proceeding.
The Board further declines to stay the com-
mencement or continuation of the present
action because of that alleged bankruptcy. See
11 U.S.C.A. §62(b)(4) (West Supp. 1979).
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APPEAL OF LAMAR D.
CONSTRUCTION CO.

IBCA-1224-11-78

Decided May 20,1980

Contract No. H50C14200288, Bureau of
Indian Affairs.

Sustained in Part.

1. Contracts: Construction and Opera-
tion: Allowable Costs

Where performance by a construction con-
tractor was timely completed and no issue
of liquidated damages is presented, an un-
forseeable, area-wide cement shortage
causing increased cost to the contractor
will not entitle the contractor to a com-
pensatory adjustment.

2. Contracts: Disputes and Remedies:
Jurisdiction

The Board has no jurisdiction to reform a
contract which is not governed by the pro-
visions of the Contract Disputes Act of
1978. Therefore, where the contract is not
under that Act, and a construction con-
tractor presents some evidence in support
of a claim that the method of testing, em-
ployed by the Government to determine
the compressive strength of structural
concrete, is unfair, resulting in wrongful
monetary penalties, but fails to allege or
prove that the Government did not com-
ply with the contract specifications in per-
forming such testing, the Board will find
such claim to be a request for reformation
of the contract and will dismiss the claim
for lack of jurisdiction.

3. Contracts: Construction and Opera-
tion: Changes and Extras

The Board finds that constructive
changes occurred: (1) when the Con-
tracting Officer's Representative directed
the contractor to pour concrete into
forms, slightly out of compliance, but ap-
proved by him with knowledge that some

overruns might result; and (2) when the
contract documents did not specify the
requirement for construction of diversion
works at certain sites, neither of the con-
tracting parties being aware of the need
for such construction until flooding by
upstream activities of third parties, and
the Contracting Officer's Representative
ordered the diversion works constructed
which was necessary to complete the
project, advised the contractor that it
would be paid for the extra costs in-
curred, and notified the Contracting Of-
ficer by letter which enclosed a copy of
the project plans with the diversion
channels for the extra construction
drawn in.

APPEARANCES: Hugh C. Garner and
Roger P. Christensen, Esqs., on behalf

of LaMar D. Construction Co.; Fritz
Goreham, Esq., Department Counsel,
Phoenix, Arizona, on behalf of the
Government.

OPINION BY
ADMINISTRATIVE

JUDGE DOANE

INTERIOR BOARD OF
CONTRACT APPEALS

Background

This appeal stems from a con-
tract, dated June 20, 1977, between
the United States Department of
the Interior, Bureau of Indian Af-
fairs (BIA), and LaMar D. Con-
struction Co., of Altamont, Utah
(appellant) for the construction of
six box culverts and the installation
of three arch plate pipe culverts
on the Uintah and Ouray Indian
reservation, Duchesne and Uintah
Counties, Utah. The contract price
was for $202,810.21. The construc-
tion performance was considered

- --.- +_ ___1_+� +,h.
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timely and substantially complete
on Oct. 27, 1977. It was accepted as
final on Nov. 12, 1977, without the
incurrence of liquidated damages.

However, certain disputes de-
veloped between the parties involv-
ing claims by appellant of changed
conditions, overruns of concrete, un-
forseeable cement shortages, and er-
roneous testing of concrete compres-
sive strength. All of such claims
were denied by the Contracting Of-
ficer (CO) in his findings of fact
and decision dated Sept. 27, 1978.
The appellant appealed from that
decision by filing a timely notice of
appeal on Oct. 27, 1978, with the
Contracting Officer who transmitted
the same to this Board on Nov. 16,
1978.

The appellant, by its complaint
set forth four claims for relief to-
talling $25,070.25, and a fifth claim
requesting interest on the total
amount found due as provided by
law. The four specific claims may be
summarized as follows: (1) That
between the times of its initial bid
and when ready to make the first
concrete pour-May and Aug. of
1977-an unforeseeable statewide
and regional shortage of cement
products was encountered; that as a
result, appellant was required to lo-
cate and purchase "bag cement" in
piecemeal fashion instead of by bulk
quantities as planned; that the re-
sult was an increased cost of $13
per cubic yard for 445 cubic yards
of concrete specified in the project
plans, totalling $5,785. (2) That ap-
pellant established a quality control
plan to assure that the structural

concrete required by the specifica-
tions would meet the specified mini-
mum compressive strength of the
concrete at 3,000 lbs. per square inch
in 28 days; that the mix formula
was approved by the Contracting
Officer's Representative (COR),
and calculated to meet the required
compressive strength; that the for-
mula used by BIA as set forth in
sec. 558-1 (FP-74) at page 205, is
unfair in that it permits the BIA
to arbitrarily pick the lowest test
results in arriving at the average
compression strength of a given lot;
that at sites 2, 5 and 9, BIA er-
roneously discounted the pay fac-
tors resulting in a loss to appellant
of $4,325.95, based upon the ac-
cepted quantity of 102.57 cubic
yards of concrete poured at those
sites. (3) That there was an overrun
of item 558 (2), structural concrete,
of 55 cubic yards because of reliance
upon directions of the COR and
project inspector to make the con-
crete pours regardless of overruns
and that overruns amounting to less
than 25 percent would be compen-
sable. However, in this claim, ap-
pellant refers to Exhibit I, attached
to the complaint and concedes that
that exhibit, a memo dated Dec. 27,
1977, written by the COR, shows
that 14.5 cubic yards were wasted,
but alleges that the COR ordered
an additional 2 cubic yards at site
No. 9 to assure sufficient quantity
but that these 2 cubic yards were
never used and eventually dumped
at a loss to the appellant. Neverthe-
less, appellant claims a total of 55
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cubic years at $179.26 per cubic yard
for a total of $9,859.30. (4) That
extra work was required to be per-
formed by appellant for the con-
struction of diversion works during
the course of construction but which
was not shown on the working
plans. Appellant alleges that an ir-
rigation company, not having been
informed by the Government of the
construction project opened its
gates upstream and, inundated the
construction sites, and that site 8,
previously dry for more than 13
years, was flooded by a new mining
works upstream from the site. Ap-
pellant further alleges that it was
directed by the COR to construct all
diversion works necessary to protect
the sites and was told by him that
BIA would pay for the work as an
apparent "differing site condition."
Appellant claims $5,100 for these
additional costs.

By way of answer to appellant's
complaint, the Government entered
a general denial and incorporated
therein by reference the decision of
the CO as stating the Government's
position on each point raised by ap-
pellant in its complaint.

Neither party requested a hear-
ing in this matter and neither party
submitted supplements to the rec-
ord nor briefs pursuant to the order
settling the record issued by the
Board. Appellant did, however, at-
tach to its complaint Exhibits A-R
and did submit a supplemental brief
along with its complaint. This ap-
peal, therefore, was submitted to the
Board on the record which consists
of the appeal file and the aforesaid

exhibits attached to appellant's
complaint.

Discussion of the Evidence
One of the principal items of evi-

denrce relied upon by appellant is
the unrefuted affidavit of Mr. Bert
D. Ames, dated Jan. 20, 1979 (Ap-
pellant's Exh. E). He stated there-
in that he is a licensed general con-
tractor in the State of Utah, but
for the 4-year period prior to the
subject project had worked for ap-
pellant in various capacities. For
this project, he served as superin-
tendent. He stated, with respect to
claim No. , that he personally
supervised the construction work at

-all of the nine project sites and
"worked on a near-daily basis
with Tony Zufelt, Project COR,
and Vernon Russell, Project In-
spector"; that because of the short-
age of ready mix cement products
in the State of Utah, he was re-
quired to purchase "bagged ce-
ment," haul it to the work sites and
manually mix it with the sand,
gravel, and water mixture delivered
in ready mix trucks; that, with re-
spect to claim No. 2, appellant had
worked in the field of highway and
bridge construction for approxi-
mately 12 years and has had con-
siderable experience in cement mix-
ing and structural concrete; that
from this experience and by per-
sonal supervision of the mixing and
pouring of the struetural concrete,
he had no doubt that a minimum
test strength of 3,500 to 5,000 lbs.
per square inch resulted by virtue
of the concrete mix formula used
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by appellant at the nine project
site; that, with respect to claim No.
3, the concrete forms were approved
by either the Project COR or the
Inspector; that during or around
the time of the second concrete pour
it becomes evident that greater
amounts of structural concrete
would be required than estimated
in the invitation for bids or by the
project specifications and calcu-
lated an overrun of about 61 cubic
yards; that the COR was advised
of the expected overruns, and after
apparently contacting the CO the
COR assured afflant that overruns
were expected in projects of this
kind and that overruns amounting
to less than 25 percent were reim-
bursable by the BIA; that in re-
liance upon those representations,
affiant continued to make concrete
pours in conformance with the
forms as approved by the project
COR and/or the Inspector; that
while some concrete was lost by
nonuse, 2 cubic yards were lost-be-
cause of instructions from the COR
to make available 2 additional cubic
yards to assure a complete pour at
the remote site No. 9 prior to the
weather turning colder, but the 2
cubic yards were not needed and
eventually dumped; that, with re-
spect to claim No. 4, after review of
the project plans he concurred with
Mr. Stevenson (LaMar D. Steven-
son, owner of the appellant com-
pany), prior to construction, that
diversion channels were not re-
quired by the plans at site Nos. 4, 5,

6, 7, and 8 and that the canals and
washes at those sites would not con-
tain water during the construction
period; that those sites were flooded
out during the course of construc-
tion because of the diversion of large
amounts of water into the canal by
Dry Gulch Irrigation Co. and at
site No. 8 by water from a newly
started mining operation upstream;
that it was later learned that these
parties had not been informed by
BIA of the construction being per-
formed by appellant; that the COR
was surprised at the water in the
canal so late in the season, was un-
aware of the mining operation, and
wrote a letter to the CO expressing
a need for extra diversion works
and recommended that appellant be
paid for the additional work; that
attached to that letter was a copy of
the project plans with "drawn in"
diversion channels.

The remaining exhibits attached
to appellant's complaint generally
support the allegations of the ce-
ment shortages, that extra work was
required for diversion works; that
overruns occurted with regard to
quantities of concrete poured, and
that independent engineers agree
with appellant that BIA's method
of computing compressive strength
of poured concrete was unfair (Ap-
pellant's Exhs. A-D and F-R).

The Government offered no evi-
dence to support the record by way
of documentary exhibits or testi-
mony by affidavit. It relied solely
on the appeal file and the position
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stated by the Contracting Officer in
his findings of fact and decision.

Findings of Fact and Conclusions

Based upon the evidence discussed
above and the entire record pre-.
sented, the Board finds, concludes,
and decides with respect to each of
the claims presented as follows:

Claim No. I-Extra Costs Incurred
as a Result of Unforeseen Short-
ages of Cement

[1] We find that there was indeed
an unforeseeable cement shortage
which may have resulted in extra
costs to appellant. We conclude,
however, that, as a matter of law,
no compensatory allowance for this
claim is available to appellant. We
believe that appellant has clearly
proved excusable cause for delay,
had there been a delay in the per-
formance of the contract because of
the unforeseen cement shortages,
but performance was timely com-
pleted and no issue of liquidated
damages presented. No legal author-
itv was cited by appellant showing
entitlement to a compensatory ad-
justment in this circumstance and
we know of none. Therefore, claim
No. 1 is denied.'

Claim No. 2-Unfair Testing Meth-
od Used by BIA to Determine
Compression Strength of Con-
crete

[2] The contracting officer ex-

1See Irwin & Leighton v. U.S., 101 Ct. 0C.
455 (1944); Appeal of Harden Corp., ASBCA
8934 (1963), 1963 BCA par. 3938.

pressed in his decision the view that
appellant did not understand the
quality control specifications per-
taining to the testing of concrete
for compressive strength and mis-
applied the formula to questioned
samples. Nevertheless, the only evi-
dence offered by appellant for this
claim was the opinion of Mr. Ames
in his affidavit (Appellant's Exh.
E) that he was especially careful to
mix the concrete to assure that the
pounds per square inch of compres-
sion would meet specified require-
ments and the hearsay views of inde-
pendent engineers as stated in a
letter from appellant to the (CO)
(Appellant's Exh. N) that there is
one common method of obtaining
the average test break: "Disregard
any outstanding low cyl breaks and
average the rest." Appellant neither
alleged nor proved that BIA did
not follow the specifications in mak-
ing the pay factor calculations re-
sulting in penalties assessed against
four different concrete pours. Like-
wise appellant neither alleged nor
proved that it was singled out from
other contractors and treated any
differently by BIA in calculating
pay factors for the concrete pours.
In fact, the crux of this claim is
simply that the method employed
by BIA was unfair. The Board
views this claim as a request to re-
form the contract. Since this con-
tract does not come within the
provisions of the Contract Disputes
Act of 1978, our jurisdiction does
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not include reformation authority.2

Therefore, claim No. 2 is dismissed.

Claim No. 3-Overrn of Structural
Coneerete

[33 We find from the evidence
that, because the COR directed the
appellant to make the concrete
pours into forms previously ap-
proved by him, an overrun of 55
cubic yards resulted. This consti-
tuted a constructive change enti-
tling appellant to an equitable
adjustments However, by its com-
plaint appellant admits that Ex-
hibit I shows that 141/2½ cubic yards
were wasted and has proved to our
satisfaction that 2 cubic yards were
wasted as a direct result of an order
by the COR. Therefore we find that
the equitable adjustment should be
based upon the 55 cubic yards of
overrun minus the net 121/2 cubic
yards wasted or a total of 42/2 cubic
yards of overrun. We further find
that because of the constructive
change, appellant is entitled to be
paid its actual cost of the overrun,
which, because of the cement short-
age, was not the unit bid price of
$179.26 per cubic. yard, but rather
$192.26. This allows for the $13 per
cubic yard of increased price for the

2P.L. 95-563, 92 Stat. 2383, 41 U.S.C. A.
§§ 601-613 (West Supp. 1980). Although
-sec. 8(d) of that Act authorizes agency boards
of contract appeals "to grant any relief that
would be available to a litigant asserting a
contract claim in the Court of Claims" the
Act does not apply to claims upon which the
final decision of the (CO) was issued prior to
Mar. 1, 1979. See Appeal of L. M. ohnson,
Inc., IBCA-126S-5-79 (Sept. 28, 1979), 86
I.D. 508, 79-2 BOCA par. 14,070.

3See Appeal of Environmental Consultants,
Inc., IBCA-1192-5-78 (June 29, 1979), 86
I.D. 349, 79-2 BCA par. 13,937.

bagged cement. Therefore, we hold
that appellant is entitled to an equi-
table adjustment for 421%2 cubic
yards of overrun at $192.26 per
cubic yard or a total of $8,341.05 for
claim No. 3.

Claim No. 4-Cost of Construction
of Ewtra Diversion Works

We find, based upon the unre-
futed affidavit of Mr. Ames (Ap-
pellant's Exh. N), the (CO) find-
ings of fact and decision, and
appellant's Exhs. M, N, P, and R as
follows: (1) that the contract plans
did not specify construction of di-
version works at sites 4, 5, 6, 7, and
8; (2) that such construction was
obviously necessary to complete the
project and was directed to be done
by the 'COR after the flooding ac-
tivities of the irrigation company
and mining operation upstream
were discovered; (3) that notice to
the contracting officer of the claim
for this additional work was duly
given and that such claim was
denied by him.

The CO relied upon the appli-
cation of the technical, general pro-
visions of the specifications for his
denial of this claim; asserting that
the claim was for work included in
the contract plans. The specific
language, which he quoted in his
denial (Appellant's Exh. R) is
taken from FP-74 section 206.01
and the special provisions of the
technical specifications, and reads
as follows:

This work shall include necessary

bailing, pumping, draining, sheeting,
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bra
of c
lece

cing, and the necessary construction
ribs and coffer dams and placing of all
assary backfill.

.: * * ,

This work also includes the construc-
tion, maintenance, and removal of canal
and stream diversions and road detours
as stated in subsection 104.04, mainten-
ance for traffic at the site shown on the
plans.

We are not convinced that the
CO was justified in relying upon
the aforequoted language to hold
the contractor responsible for the
construction of the diversion works
as being included in the original
project. The record here indicates,
and we find, that neither of the con-
tracting parties was aware of any
need for construction of the subject
diversion works until the flooding
by the upstream activities actually
occurred, which was after the con-
tract had been awarded and the
project work partially performed.
We further find that the diversion
works construction at the subject
sites was, in fact, extra work be-
yond the scope of the contract plans
and specifications as contemplated
by the parties.

We conclude that a constructive
change occurred when the COR
ordered that the work be done,
advised the appellant that it would
by paid for the cost thereof, and
notified the CO by sending him
a letter enclosing a copy of the
project plans with the diversion
channels for the extra construction
"drawn in." 4

The proof of quantum, presented
by appellant, itemized the costs for
this claim in the total amount of
$5,100 and was not challenged by
the Government. Therefore, we
hold that appellant has made out
an unrebutted prima facie case for
entitlement to an equitable adjust-
ment, on the ground of constructive
change, for the full amount of
claim No. 4.

Decision

Accordingly, it is the decision of
this Board: That appellant's claim
No. is denied; that claim No. 2 is
dismissed; that claim No. 3 is sus-
tained in part, in the amount of
$8,341.05; that claim No. 4 is sus-
tained in the full amount of $5,100;
and that appellant, in addition, is
entitled to interest on $13,441.05
pursuant to the interest clause of
the contract and as provided by
law.

DAVID DOANE

Administrative Judge

We concur:

WILLIAM F. MCGRAw
Chief Administrative Judge

G. HERBERT PACKWOOD

Administrative Judge

ADDINGTON BROTHERS MINING,
INC.

2 IBSMA 90
Decided May 22, 1980

Petition for discretionary review by
Addington Brothers Mining, Inc., of a
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Dec. 14, 1979, decision by Administra-
tive Law Judge Joseph E. McGuire in
Docket No. NX 9-29-P, holding that
Notice of Violation No. 79-II-15-2
was properly issued, but reducing the
resulting civil penalty.

Affirmed.

1. Surface Mining Control and Recla-
mation Act of 1977: Administrative
Procedure: Generally-Surface Mining
Control and Reclamation Act of 1977:
Civil Penalties: Hearings Procedure

Under 43 CFR 4.1153 OSM has an abso-
lute right to submit an answer to a peti-
tion within 30 days from receipt of a
copy of the petition. After that time, the
Administrative Law Judge has discretion
to regulate the scope of the answer in any
reasonable manner.

APPEARANCES: Roy F. Layman,
Esq., Ashland, Kentucky, for Adding-
ton Brothers Mining, Inc.; John P.
Williams, Esq., Office of the Field
Solicitor, Knoxville, Tennessee, Marcus
P. McGraw, Esq., Assistant Solicitor
for Enforcement, Mark Squillace, Esq.,
and Donald C. Baur, Esq., Office of the
Solicitor, Washington, D.C., all for the
Office of Surface Mining Reclamation
and Enforcement.

OPINION BY THE INTERIOR
BOARD OF SURFACE

MINING, AND
RECLAMATION APPEALS

Pursuant to the Surface Mining
Control and Reclamation Act of
1977 (Act), 1 on Feb. 13, 1979, in-

I30 U.S.C. §§ 1201-1328 (Supp. I 1977).

spectors from the Office of Surface
Mining Reclamation and Enforce-
ment (OSM) inspected Addington
Brothers Mining, Inc.'s (Adding-
ton's), Paint Creek No. 4 surface
mine in Morgan County, Kentucky.
OSM issued Notice of Violation No.
79-II-15-2 to Addington for al-
legedly allowing spoil and debris
to remain on the downslope in vio-
lation of 30 CFR 716.2.2

OSM notified Addington that it
was proposing a civil penalty of
$1,700 for the violation. Addington
requested an assessment conference
with OSM which was held on May
21, 1979. As a result of that confer-
ence, the proposed assessment was
raised to $2,400.

Addington filed a timely petition
for review of the proposed assess-
ment with the Hearings Division.
OSM's answer was filed on the 35th
day after it received the petition. At
the, hearing, held on July 27, 1979,
Addington moved to strike OSM's
answer and to be granted a default
judgment. Addington based its mo-
tion on the argument that 43 CFR
4.1153 required OSM to file its an-
swer within 30 days of the filing of
the petition. The Administrative
Law Judge denied the motion but
accepted the suggestion of OSM's
counsel that the issue be discussed

2 This is the special initial performance
standard applicable to surface coal mining
operations on steep slopes. Addington did not
appeal the Administrative Law Judge's deter-
mination that sustained the violation of this
regulation.
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in posthearing briefs. In a com-
mendably thorough opinion issued
on Dec. 14,1979, the Administrative
Law Judge held that 43 CFR 4.1153
was a procedural directive over
-ihich he had discretion 4 and up-
held the issuance of the notice of
violation, but reduced the civil pen-
alty to $2,100.

Addington timely appealed this
decision and briefs from both
parties have been received.

Discussion and
Conclusion

Addington bases its appeal on
OSM's late filing of its answer.
There is no dispute that the filing
was late under 43 CFR 4.1153. The
issue concerns the consequences of
such a late filing. Addington con-
tends that the answer should be
stricken and a default judgment
granted against OSM. OSM argues
that Addington was not prejudiced

s Tr. at 5-6, 64-65.
' Decision of Dec. 14, 1979, in Docket No.

NX 9-29-P, at p. 11:
"The rule at issue, 43 CR 4.1153, is un-

questionably one of a procedural nature and
thus the general rule to the [sic] applied is
that of finding that it is always within the
discretion of a court of [sic] an administra-
tive agency to relax or modify its procedural
rules adopted for the orderly transaction of
business before it when in a given case the
ends of justice require it. The action of either
in such a case is not reviewable except upon
a showing of substantial prejudice to the com-
plaining party, Health Systes Agency of
Oklahoma, Inc. v. Norman, 589 F. 2d 486 (10th
Cir. 1978); American Farm Lines v. Black Ball
Freight Service, 397 U.S. 532, 25 L. Ed. 2d
547 (90 . Ct. 1288) N.L.R.B. v. Monsanto
Chemical Company, * * [205 P. 2d 763 (8th
Cir. 1953)]."

by the late filing and that a default
judgment is inappropriate.

[1] 43 OFR 4.1153 provides that
"OSM shall have 30 days from re-
ceipt of a copy of the petition with-
in which to file an answer to the
petition with the Hearings Divi-
sion, OHA." (Italics added.) With-
in that time OSM is entitled to file
a brief. After that time has run.
OSM no longer possesses such an
absolute right. The Administrative
Law Judge then has discretion to
regulate the scope of the answer in
any reasonable manner.5 In the
event the Administrative Law
Judge finds that the petitioner has
been disadvantaged, he may issue
whatever order is required to cor-
rect the situation. Certainly he may
receive an answer, without sanc-
tions, at any time prior to a suitable
motion by the petitioner. This is
what the Administrative Law Judge
did in this case, and we see no rea-
son to fault him.

The Dec. 14, 1979, decision on the
Administrative Law Judge is af-
firmed.

WILL A. IRWIN

Chief Adm'ninistrative Judge

MELVIN J. MIRKIN

Administrative Judge

NEWTON FISHBERCG
Administrative Judge

See, e.g., Warr v. Norton, 190 Okla. 114,
121 P. 2 583, 584 (1942).

U.S. GOVERN1 PRINTING OFFICE: 1980 0 - 323-081



1891 MARLIN D. KUYXENDALL V. PHOENIX AREA DIRECTOR,

BUREAU OF INDIAN AFFAIRS, & YAVAPAI-PRESCOTT TRIBE

June 2, 1980

ADMINISTRATIVE APPEAL OF
MARLIN D. KUYKENDALL

PHOENIX AREA DIRECTOR,
BUREAU OF INDIAN AFFAIRS,

AND YAVAPAI-PRESCOTT TRIBE

8 IBIA 76

Decided June 2, 1980

Appeal from decision by Area Direc-
tor permitting lease of Indian trust
lands to be cancelled by tribe without
approval of the Secretary.

Reversed.

1. Indian Lands: Leases and: Per-
mits: Long-term Business/Agricul-
ture: Cancellation

Where a business lease between tribe and
automobile dealer contains a cancellation
clause providing for alternative remedies
in case of breach, of the agreement by
lessee, use of the- phrase "and/or" in
reference to the various alternatives
cannot reasonably be construed to be a
delegation to the tribe of Secretarial au-
thority to cancel the lease in the event of
breach of the lease by the lessee. Nor
does the existence of alternative remedies
in the lease constitute Secretarial con-
sent that the tribe undertake to adminis-
ter the lease without agency participation
contrary to Departmental regulations.

2. Indian Lands: Leases and Per-
mits: Long-term Business/Agricul-
ture: Cancellation

Where Departmental regulations at 25
CFR Part 131 are incorporated by refer-
ence as part of the lease, those regula-
tions are to be applied in the administra-
tion of the lease as though fully set out

in the written lease agreement. The regu-
lations incorporated into the lease be-
come binding upon the parties. The
agency may not ignore nor act contrary
to the provisions of the incorporated
regulations: which require Secretarial
consent to cancellation of the lease, sub-
ject to certain specified due process re-
quirements set out in the regulations.

3i. Indian Lands: Leases and Per-
mits: Long-termX Business/Agricul-
ture: Cancellation

A collateral attempt by a tribal court to
cancel appellant's lease by entry of a
declaratory judgment that appellant
"materially breached the lease" is inef-
fective to result in cancellation since the
judgment goes .beyond the subject matter
jurisdiction of the court to enforce.

APPEARANCES: Thomas J. Reilly,
Esq., for appellant; Robert Moeller,
Esq., for appellee, Commissioner of
Indian Affairs; Philip E. Toci, Esq., for
appellee, Yavapai-Prescott Tribe.

OPINION BY
ADMINISTRA TIVE JUDGE

ARNESS

INTERIOR BOARD OF
INDIAN APPEALS

Factual and Procedural
Background

On Sept. 11, 1969, the Superin-
tendent of the Truxton Canyon
Agency executed a lease. on behalf
of the Yavapai-Prescott Commu-
nity Association with Appellant
Kuykendall for a tract of land in
Prescott, Arizona, to be used for an
automobile agency. The lease incor-
porates 25 CFR Part 131 by refer-

87 I.D. No. 6
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190 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [87 I.D.

ence, and provides, in the default
provisions of the lease, for 30- and
60-day grace periods, following no-
tice of default, during which time
appellant shall be permitted to cure
any claimed breach of the lease be-
fore termination may be sought.1

Appellant's initial performance
under the lease became the cause for
several notices in 1970 and 1971
from the Agency Superintendent
that there was failure to make time-
ly survey, failure to provide a plat
on time, failure to pay rent on time,
failure to show proof of insurance,
and failure to begin construction as
scheduled. By late 1971, however, it
,appears the initial problems had
been overcome; appellant had built
a $200,000 garage building on the
leased land; the land had been sur-
veyed and found to contain 4 in-
stead of 2 acres. 2 A plat had been
furnished, and insurance premiums
and rents were being paid.:

In 1975 appellant subleased the
auto business to Jay Piccinati, with-
out, apparently, any prior consulta-
tion with the tribe3

In October 1975, the Agency Su-
perintendent gave appellant notice
his sublease to Piccinati was con-
sidered to be a breach of his lease
with the tribe. The matter was ne-
gotiated and finally settled. Also in
1975 the tribe enacted a sales tax
ordinance which taxed retail sales
on the reservation. In 1977 Piccinati
returned the auto business on the

125 CFR 131.14 provides the lessee shall
have a "reasonable" cure time.

2 Resulting in a doubling of the lease pay-
ments to $1,600 from $800.

3The former association is now a tribe. 45
FR 27828 (Apr. 24, 1980).

leased land to appellant, who dur-
ing the time of the Piccinati opera-
tion had failed to make the agreed
lease payments for September 1976,
and had failed to make an interest
payment claimed to be due on late
rents. Appellant had charged Pic-
cinati $2,400 monthly rent, during
part of the sublease, although he in-
formed the tribe the rent was to be
$1,400.4

In March 1979 the partnership of
Smith and Henkel subleased the
auto business from appellant. Pre-
liminary negotiations involved ob-
taining the approval of the new op-
erators by the auto manufacturers
concerned. While this transaction
was going on, appellant claims to
have notified the tribal business
manager of the proposed sublease
and the negotiations for the sale of
the business. The manager, however,
denies that he was told about the
sale and new sublease. Smith and
Henkel agreed to pay Appellant
Kuykendall $200,000 for the busi-
ness, subject to tribal approval of
the sublease, with the understand-
ing appellant would remain pri-
marily liable for the lease payments
and would continue to deal with the
tribe concerning the lease.

On Mar. 9, 1979, a form of sub-
lease was presented by appellant to
the tribe for approval. The tribe
refused to approve the sublease,
and demanded more information
about the partners, which was sup-
plied. When the. tribe discovered
that Smith and Henkel had formed

4 The tribe takes the position it is entitled
to charge sales tax on the rental. It claims
$8.000 due on this account.
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a corporation (primarily for tax
purposes), it refused to approve the
sublease for that stated reason.

On Apr. 6, 1979, the tribe in-
formed appellant the sublease, was
disapproved, and notified him the
sublease was a breach of the lease
with the tribe. He was notified that,
to cure the breach, he must remove
Smith and Henkel and retake the
dealership himself. Also on April 6
the tribe notified Smith and Hen-
kel .they were in wrongful posses-
sion of tribal land. .They were giv-
en 15 days to obtain an approved
sublease or be removed from the
land.

On May 16, 1979, the tribe agreed
that Smith and Henkel should re-
main in possession of the leased
land; on June 6, 1979, however,
they werei again notified to quit the
property.

On June 27, 1979, appellant was
notified by the tribal attorney that
his lease with the tribe was termin-
ated. On Sept. 11, 1979, appellant
made his annual lease payment to
the Truxton Canyon Agency; it
was accepted, but later returned. 5

Prior to this transaction, on Aug.
30, 1979, the Area Director had
opined in writing that the lease
cancellation by the tribe'was valid-
ly done and was "not subject to our
intervention or to our administra-
tive determination." 6

:-A memo in the file indicates that this was
not a lapse on the part of the agency. The
matter was apparently decided only after
consultation with Area Director's office.

5 The appeal Is taken from that determina-
tion.

On Sept. 20, 1979, the tribe ap-
proved a law and order code creat-
ing a tribal court, which the Trux-
ton Canyon Agency Superintend-
ent approved the same day. An
undated form of small claim sum-
mons and complaint was served on
appellant on Oct. 24, 1979, sum-
moning him to a. trial in the newly
constituted tribal court on Nov. 26,
1979, in an action brought against
him by his sublessees Smith and
Henkel for declaratory judgement.
Appellant refused to appear, but
instead chose to challenge the juris-
diction of the court, questioning
that it was properly constituted by
appealing from the Superintend-
ent's order of September 20, which
approved the code and established
the court. Finding Kuykendall in
default, the tribal court on Feb. 1,
1980, ordered the improvements on
the leased land (the $200,000 auto
agency) "forfeited." The Smith-
Henkel sublease with Kuykendall
was declared "a nullity," and any
possessory right of Smith and Hen-
kel was found to depend upon the
will of the Yavapai-Prescott
Tribe.7

7 Earlier, the U.S. District Court for Arizona,
in Kuykendall v. McGee, Civ. No. 79-834 (D.
Ariz. Jan. 28, 1980), found that appellant had
failed to exhaust his administrative remedies
with the Department concerning the lease ter-
mination, and dismissed his action for de-
claratory judgment and injunction against the
tribe. In dicta in his order, the Judge assumes
the lease provides a clause permitting termi-
nations by the tribe. Since he directly finds,
however, in support of his judgment, that
appellant failed to exhaust his administrative
remedy and that the lease properly incorpo-
rates the- termination provisions of 25 CFR

(Continued)
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Issue on Appeal

On May 8, 1980, this Board de-
termined the interest of adminis-
trative economy would be best
served by resolution of the appar-
ent threshold issue: Whether a busi-
ness lease granted by an Indian
tribe with approval of the Secre-
tary pursuant to the provisions of
25 U.S.C. § 415 (1976) , may be
terminated by the tribe without
Secretarial approval or action.
The Board finds that the lease may
not be cancelled without Secretar-
ial approval.

Discussion and Conclusions

[1] The first paragraph of the
Sept. 11, 1969, lease provides:

THIS CONTRACT is made and en-
tered into this 11th day of September,
1969, by and between The Yavapai-Pres-
cott Community Association hereinafter
called the Lessor, whose address is P.O.
Bo 190, Prescott, Arizona, and Marlin
D. Kuykendall, hereinafter called the
Lessee, whose address is P.O. Box 911,
Prescott, Arizona, under the provisions
of the Act of August 9, 1955 (69 Stat.
539) as implemented by Part 131, Leas--
ing and Permitting, of the Code of Fed-
eral Regulations, Title 25-Indians, and
any amendments thereto which by refer-
ence are made in part hereof. [Italics, in
original.]

The incorporation by reference of
regulations into Federal contracts
is an established procedure in Gov-

(Continued)
Part 181, this apparent inconsistency properly
refers only to the issues respecting tribal sov-
ereignty raised, in the Federal case. To find
otherwise would make the court's holding
meaningless,- since the issue referred to this
agency (whether this lease was terminated)
would otherwise have been decided by the Dis-
trict Court.

ernment contracting. Such provi-
sions in Government contracts are
upheld by the courts, which recog-
nize the practice to be binding upon
the contracting parties.8 One of
the incorporated regulations, 25
CFR 13i.14, requires that termina-
tion for breach of a lease entered
into under authority of the regula-
tions appearing at Part 131 is sub-
ject to Secretarial ap roval9

Despite the requirements of 25
CFIR 131.14, the Yavapai-Prescott
Tribe, relying upon numbered
Clause 30, DEFAULT, of the Sep-
tember lease, argues that the Secre-'
tary delegated to the tribe the power
to cancel the lease when language
was inserted into the lease in Clause
30 that "then Lessor and/or the Sec-
retary may -either * ** * [elect to

Cafeteria and Restaurant Workers Union,
Local 47, .AFL-CO v fcElroy, 367 U.S. 886
(1961); Rehart v. Clark, 448 F.2d 170 (1971)
(for a decision holding applicable regulations
to apply to a Government contract, even
though not actually incorporated by specific
reference, see O. L. Christian and Assoc. v.
United Stdtes, 312 F.2d 418, 427, rehearing
denied, 160 t. C. 58, (1963), cert. denied,
375 U.S. 954 (1963), rehearing denied, 876
U.s. 929 (1964)).

9See also 25 CR 131.5 and 131.12 for fur-
ther limitations concerning leasing and the
power of the Secretary, generally. The statute
implemented by these regulations, the Act -of
Aug. 9, 1955, 69 Stat. 539, 25 U.S.C.A. § 415
(West Supp. 1980), provides in-pertinent part:

"(a) Any restricted Indian lands, * * *

tribally * * * owned, may be leased by the
Indian owners, with the approval of the Secre-
tary of the Interior, for * * business pur-
poses, * * * as determined by said Secretary.
All leases so granted shall be for a terma of
not to exceed twenty-five years, except: leases

of land * * * on the * * * Yavapai-Prescott
Community Reservation * * which may be
for a term of not to exceed ninety-nine years,
* * . Leases for * * " business purposes

* * may include provisions authorizing their
renewal for one additional term of not to
exceed twenty-five years, and all leases and
renewals shall be made under such terms and
regulations as may be prescribed by the Sec-
retary of the Interior."



189] MARLIN D. KTYXENDALL V. PHOENIX AREA DIRECTOR,

BUREAU OF INDIAN AFFAIRS, & YAVAPAI-PRESCOTT TRIBE

Julie 2, 1980 . I

pursue a. number of alternative
remedies]." 10

1 Numbered Clause 30 provides:
"30. DEFAULT
"Time is declared to be- of the essence

of this lease. Should Lessee default in any
payment of monies or fail to post bond, as
-required by the terms of this lease, and if
such default shall continue uncured for the
period of thirty (30) days after written notice
thereof by the Lessor or the Secretary to
Lessee, during which 30-day period Lessee
shall have the privilege of curing such default,
or should Lessee breach any other covenant of
this lease, and if such breach shall continue
uncured for a period of sixty (60) days after
written notice thereof by the Lessor or the
Secretary to Lessee, during which 60-day pe-
riod Lessee shall have the privilege of curing
such breach, then Lessor and/or the Secretary
may either

"A. Collect by suit or otherwise, all monies
as they become due hereunder, or enforce, by
suit or otherwise, Lessee's compliance with
any other provisions of this lease, or

"B. Re-enter the premises and remove all
persons and property therefrom excluding the
personal property belonging to authorized sub-
lessees, and either

"(1) Re-let the premises without terminat-
ing this lease, as the agent and for the account
of Lessee, but without prejudice to the right
to terminate the lease thereafter, and without
invalidating any right of Lessor and the Sec-
retary or any obligation of Lessee hereunder.
-Terms and conditions of such re-letting shall
be at the discretion of Lessor and the Secre-
tary, who shall have the right to alter and
repair the premises as they deem advisable,
and to re-let with or without any equipment
or fixtures situated thereon. Rents from any
such re-letting shall be applied first to the ex-
pense of re-letting, collecting, altering, and
repairing, including attorney's fees and any
real estate commission actually paid, insur-
ance, taxes and assessments and thereafter
toward the payment to liquidate the total due,
Lessee shall pay to Lessor monthly, when due
any deficiency, and Lessor and the Secretary
may sue thereafter as each monthly deficiency
shall arise.

"(2) Terminate this lease at any time and
even though Lessor and the Secretary have
exercised rights as outlined in (1) above. Ex-
ercise of this remedy shall exclude recourse
to any other remedy, but shall not 'preclude
recovery of amounts due to Lessor for the
period prior to termination.

"C. Take any other action, deemed necessary
to protect any interest of Lessor. No waiver
of a breach of any of the covenants of this

(Continued)

Both the Yavapai-Prescott Tribe
and the Phoenix Area Director ar-
gue that the language in Clause 30
.constitutes a delegation of Secre-
tarial authority to the tribe to can-
cel the lease for default in the per-
formance of the lessee." It is dif-
ficult, in view of the general tenor
of the lease document,' 2 to accept

(Continued)
lease shall be construed to be a waiver of any
succeeding breach of the same or any other
convenant.

"Any action taken or suffered by Lessee as
a debtor under any insolvency or bankruptcy
act shall constitute a breach of this lease. In
such event, the Lessor and the Secretary shall
have the options set forth in sub-articles (1)
and (2) herein, and furthermore, the Lessor is
hereby declared to be a first preferred creditor,
except as provided in Article 22."

11 The Area Director argues at page 5 of
his answer dated Nov. 9, 1979, that the use
of the words "and/or the Secretary" are a
delegation to the tribe of the power to cancel
the lease, and, at page 6, observes that, "Noth-
ing in 25 USC 415 prohibits the Secretary,
through lease terms which he approves and has
approved in the subject lease, from authorizing
the tribe to terminate the lease-for cause." The
position taken by the tribe is more complex.
The tribe assumes a delegation of Secretarial
power and seeks to make the theory of tribal
sovereignty dispositive of the issue here by
stating the issue in the case to be:

"May an organized Indian tribe recognized
by both Congress and the Secretary of the
Interior, acting under a lease of tribal property
which has been negotiated and approved by the
Secretary of the Interior, exercise its sover-
eignty and right of self determination by ter-
minating such lease for a material and sub-
stantial breach thereof by the lessor, in ac-
cordance with the terms of the lease, or is the
sovereignty and self determination ofthe Tribe
limited to the exclusive remedy of requesting
the Secretary of the Interior to act in behalf
of the Tribe by proceeding under the provisions
of 25 CPR 181.14?" (Answer of the tribe
dated Nov. 9, 1979, at page 4.)

12 Clause 7 recites that the Secretary is
the agent of the tribe for purposes of the
lease; payments are to be made to the Sec-
retary. Clause 8 provides accounting under the
lease shall be made to the Secretary and tribe,
jointly. Clause 10 provides that plans shall
be jointly approved by the tribe and the Sec-

(Continued)
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their assumption that the use of the
words "and/or" in Clause 30 con-
stituted a delegation of Secretarial
authority to administer leased trust
property contrary to Departmental
regulations. The fiduciary relation-
ship of the Secretary to the tribe in
such matters is fixed by the regula-
tions required by statute 13 and de-
fined by case law.' 4 The phrasing
of the second sentence of Clause 30,
upon which the tribe relies for its
stated position, while awkward,
merely refers to the alternative ac-
tions to be taken to pursue the var-
ious remedies described in Clause
30 which are jointly available to the
Secretary and the tribe. Nothing in
the language used suggests the Sec-
retary planned to terminate the
trust relationship or relinquish the
administration of the trust property

(Continued)
retary. Clause 12 provides that major con-
struction shall be jointly approved. Clause 16
provides that required bonds shall be deposited
with the Secretary. Clause 17 provides that a
construction bond, in a form suitable to the
Secretary. may be required and that joint
approval by. the tribe and Secretary will be
required prior to obligation of building loan
agreements. Clause -19 requires joint approval
of subleases. Clause 22 requires joint approval
prior to encumbrancing. Clause 24 requires
proof of payment to lenors to be furnished
jointly to the tribe and Secretary. Clause 26
agrees to hold the tribe and the United States
harmless from casualty claims. Clause 29 de-
scribes the effect arbitration under the lease
may have upon actions by the Secretary.
Clause 35 provides that all lessees' obligations
under the lease are jointly owed to the tribe
and the United States, so long as the land
continues in trust status. Clause 41 provides
for joint inspection of the leased premises by
the tribe and the Secretary.

' 25 U.S.C. § 145 (1976).
IS ee United States v. Jim, 409 U.S. 80

(1972) ; United States v. Shoshone Tribe of
Indians, 304 U.S. 111 (1938) ; Worcester v.
Georgia, 31 U.S. (6 Pet.) 515 (1832) ; Chero-
kee Nation v. Georgi, 30 U.S. (5 Pet.). 1
(1831).

to the tribe in the event appellant
should default. Moreover, the con-
duct of the parties during the early
administration of the lease confirms
that the Secretary was not excused
from his trust duties by defaults in
the lease, but rather he was then re-
quired to administer the contract
according to the terms respecting
default 5

[2] Even had the Secretary
wished to pursue such a course, he
would have been prevented from
doing so by the Departmental regu-
lations appearing at 25 CFR Part
131. The agency is bound by its own
regulations: Especially where these
:regulations insure that private cit-
izens directly affected by Govern-
ment action shall not be deprived of
their interests without the due proc-
ess protections furnished by the
agency regulations. 6 In this situa-
tion appellant lessee of Indian land
claims, correctly, that his lease can-
not be cancelled except in conform-
ity to the provisions of 25 CFR
131.14, which, in addition to due
process safeguards concerning no-
tice, includes a right of appeal to
the Commissioner of Indian Af-

' From 1969 until 1978, notices to cure were
given by the Superintendent. Thus, deficiency
notices were sent by the Bureau of Indian Af-
fairs (BrA) to appellant Apr. 20, 1970; Jan.
14, 1971; Jan. 22, 1971; Sept. 25, 1975; Dec.
7, 1976; and Dec. 30, 1976. The tribe's reaction
to the sublease to Smith-Henkel in 1978 pro-
vided the first indication that the Sept. 11,
1969, lease was not regarded by the tribe as
subject to BIA administration. For 9 years of
the lease, however, the agency administered
the lease for the tribe, and the tribe acquiesced
in that arrangement.

16 United States e rel. Acceardi v. Shaugh-
nessy, 347 U.S. 260 (1954); United States v.
tie ffner, 420 F.2d 809 (4th Cir. 1969).
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fairs and to this Board." (Sugges-
tion is made in the record before the
Board that the regulations could
and should be amended by the BIA
to provide for administration of
business leases by the tribe. See
Transcript of Tribal Court Pro-
ceedings in Smith and Henkel v.
Yavapai-Presoott Community at
87-91. Notwithstanding the possible
merits of this suggestion, the Board
is bound by the regulations now in
force.)

[3] This matter must necessarily
be returned to the Phoenix Area
Director for regular administration
of the lease between the parties. The
collateral attempt by- the tribal
court to cancel appellant's lease by
entry of a declaratory judgment
that appellant "materially breached
the lease" 18 was ineffective in and of
itself to result in cancellation since
the judgment went beyond the sub-
ject matter jurisdiction of that court
to enforce. Pursuant to 25 IFR
131.14, promulgated by the Secre-
tary in response to 25 U.S.C. § 415
(1976), the Department is vested
with final cancellation authority
over business leases of trust land.19

1125 CR 2.18, 2.19.
's Although there is much in the record

concerning the handling of the subleases of
the auto dealership (including the transcript
of the tribal court proceedings), there is no
description of any damage to the tribe caused
by the two subleases made by appellant since
1969. The Area Director will need to con-
sider whether there was in fact any breach
in this case where it affirmatively appears the
sublessees were acceptable to the tribe. He will
also need to consider whether the subleases
were commercially reasonable and in the best
interest of the tribe.

'5 See Bledsoe v. United States, 349 F. 2d
605, 607 (10th Cir. '1965).

This holding is not a novel position
for the Department, but rather fol-
lows past decisions of the Secretary
concerning lease cancellations.20

Decision

The Aug. 30, 1979, determination
by the Phoenix Area Director that
the Yavapai-Prescott Tribe was au-
thorized to cancel appellant's lease
with the Yavapai-Prescott Tribe
without the approval of the Secre-
tary is set aside. This matter is re-
manded to the Area Director with
instructions to administer the lease
pursuant to the provisions of 25
CFR Part 131 and the lease agree-
ment of Sept. 11, 1969.21

20 Prior decisions of this Board, which are
final for the Department, have recognized that
leases of tribally owned trust land effectuated
under provisions of 25 CFE Part 131 may not
be cancelled without Departmental approval.
See Merrill Karlen v. Commissioner, 6 IBIA
181 (1977) ; Benjamin D. Vieau v. Commis-
sioner, 6 IBIA 150 (1977); Alton K. Brown
v. Abuquerque Area Director, IBIA 155
(1976). In a related subject area, it is recog-
nized that cancellation of rights-of-way
over tribally owned trust land requires De-
partmental action. See 25 CFR Part 161. This
requirement is provided by regulation even
though the governing statutes, 25 U.S.C.
§§ 323-324 (1976), expressly address only the
authority of the Secretary to grant such
rights-of-way. See Whatcom County Park
Board v. Portland Area Director, 6 IBIA 196,
84 I.D. 938 (1977) ; Brown County, Wisconsin,
2 IBIA 320 (1974).

2"Although this entire matter appears to
have been fully presented for decision, final
acton by the Board is not possible since there
has been no agency decision on the merits.
While the decision reviewed (that the Area
Director was without authority to act) is set
aside, the question concerning the propriety
of the lease cancellation remains yet to be
decided. This is a matter for the agency to
decide, subject to a further right of appeal to
the Commissioner and the Board.
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This decision is final for the
Department.

FRA NxKIN ARNESS
Administrative Judge

WE CONCUR:

WM. PHILIP HORTON
Chief Administrative Judge

MITCH11ELL J. SABAGH

Admi'istrative Judge

DRUMMOND COAL CO.

2 IBSMA 96
Decided June 3,1980

Petition for discretionary review by
the Office of Surface Mining Reclama-
tion and Enforcement from a Nevem-
ber 7, 1979, decision by Administra-
tive Law Judge David Torbett vacat-
ing Notice of Violation No. 78-II-
17-15 (Docket No. NX 9-83-R).

Reversed.

1. Surface Mining Control and Recla-
mation Act of 1977: Tipples and
Processing Plants: In Connection
With-Surface Mining Control and
Reclamation Act of 1977: Words and
Phrases

"Surface coal mining operations." Where
a coal processing facility is ownd by the
same company that owns all the mines
that supply coal to it, that facility may
conduct activities "in connection with" a
surface coal mine within the meaning of
"surface coal mining operations" in 30
CPR 700.5.

2. Surface Mining Control and Recla-
mation Act of 1977: Tipples and
Processing Plants: At or Near a Mine-

site-Surface Mining Control and
Reclamation Act of 1977: Words and
Phrases

"Surface coal mining operations." Where
a coal processing facility is functionally
and economically integrated with several
neighboring surface coal mines but is 9
miles distant from the closest of those
mines, that facility may be "near" a
minesite within the meaning of "sur-
face coal mining operations" in 30 CFR
700.5.
APPEARANCES: William B. Long,
Esq., and Richard E. Dick, Esq., for
Drummond Coal Company, Jasper,
Tennessee; John P. Williams, Esq.,
Office of the Field Solicitor, nox-
ville, Tennessee, and Marcus P. Mc-
Graw, Esq., Assistant Solicitor for
Enforcement, Washington, D.C., for
the Office of Surface Mining Reclama-
tion and Enforcement.

OPINION BY TIE INTERIOR
BOARD OF SURFACE MINING

AND RECLAMATION
APPEALS

Factual and Procedural
Background

On Dec. 8, 1978, the Office of Sur-
face Mining Reclamation and
Enforcement (OSM) inspected
Drummond Coal Company's
(Drummond) coal processing facil-
ity, known as the Sayre Processing
Plant, in Jefferson County, Ala-
bama, and issued Notice of Viola-
tion No. 78-II-17-15 pursuant to
sec. 521 (a) (3) of the Surface Min-
ing Control and Reclamation Act of
1977.1 The notice contained two vio-

X Act of Aug. 3, 1977, 91 Stat. 445, 505, 30
U.S.C. § 1271 (a) (3) (Supp..I 1977).
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lations, allegedly failing to pass all
surface drainage from the process-
ing plant through a sedimentation
pond and allegedly discharging
surface and ground water into
underground mine workings, both
in violation of 30 CFR 715.17.

On Dec. 27, 1978, Violation No. 2
was vacated by OSM. The next day
Violation No. 1 was terminated.
Subsequently, OSM issued a pro-
posed assessment of a civil penalty.
Pursuant to 30 CFR 723.17 Drum-
mond requested a conference with
OSM to review the assessment. On
July 3, 1979, OSM notified Drum-
mond that it was eliminating the
civil penalty. The following week
Drummond filed a "Petition or Ap-
plication for Review." On July 31,
1979, OSM filed an answer and a
motion to dismiss the "Petition or
Application." As grounds for the
motion, OSM stated that if the
document filed by Drummond were
considered an application for re-
view it should be dismissed as not
having been filed within 30 days of
receipt of the notice, as required by
43 CFR 4.1162. OSM argued in the
alternative that if the filing were
considered to be a petition for re-
view of a proposed assessment of a
civil penalty, the petition should be
dismissed because Drummond was
not a "person charged with a civil
penalty" pursuant to 43 CFR
4.1150.

At the hearing on Sept. 26, 1979,
the Administrative Law Judge
denied the motion to dismiss. He
considered the document filed by
Drummond to be a petition for re-

.view, that it was timely filed, and
that Drummond had a right to file
it, despite the fact that no penalty
was assessed (Tr. 8). The hearing
continued and at the conclusion of
OSM's presentation of its case,
Drummond moved to vacate the
notice of violation because OSM
had failed to show that Drum-
mond's coal processing plant was
subject to the Act and, therefore,
OSM lacked jurisdiction over
Drummond's facility. The Admin-
strative Law Judge granted the
motion and vacated the notice of
violation. On Nov. 7, 1979, he is-
sued a written confirmation .of his
oral decision.

OSM filed a document captioned
"Notice of Appeal" with the Board
on Dec. 7, 1979. OSM requested that
if the Board determined that no
right of appeal was available pur-
suant to 43 CFR 4.1271, the Board
consider the filing to be a petition
for discretionary review pursuant
to 43 CFR 4.1270. The Board
granted the petition on Dec. 28,
1979.

The following facts are undis-
puted. by the parties. Drummond
Coal Company owns and operates
a coal processing facility known as
the Sayre Processing Plant in. Jeff-
erson County, Alabama (Tr. 16;
Exh. R-4). The activities con-
ducted at the plant included the
crushing, cleaning, loading, and
processing of coal (Tr. 17-21; Exh.
R-4).

All the coal processed at the plant
is delivered to it from seven Drum-
mond surface coal mines located 9

196]
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to 30 miles from the facility (Exh.
R-4). Forty-five percent of the coal
processed comes from two mines
that are each 9 miles away. The
plant is in the northwestern part of
Jefferson County near the Jeffer-
son-Walker County line (Tr. 36,
41), and the mines are in the three
contiguous Alabama counties of
Jefferson, Walker, and Cull-man
(Tr. 40-41). The trucks which
deliver coal from the mines to the
processing plants travel over public
roads (Tr. 17-18, 39).

The parties agreed that in con-
sidering the appeal the Board could
draw the following conclusions
stated on page 2 of OSM's brief:

(1) If Drummond's processing plant is
found to fall under the definition of
"surface coal mining operations" in 30
C.F.R. § 700.5, the violation [Violation
No. 1] cited by OSM in Notice of Viola-
tion No. 78-II-1T-15 did in fact exist on
December 8, 1978.

(2) Drummond's processing plant was
subject to state regulation within the
scope of the interim federal performance
standards on December 8, 1978 (Es. R-
5-R-8). [Footnote omitted.]

Issue

Is Drummond's Sayre Processing
Plant included under the definition
of "surface coal mining operations"
in 30 CFR 700.5?

Discussion

Activities encompassed by the
definition of surface coal mining
operations in 30 CFR 700.5 2 are

30 CFR 700.5 reads in pertinent part:
"Surface coal mining operations means-

"(a) Activities conducted on the surface of
- ; (Continued)

those "conducted on the surface of
lands in connection with a surf ace
coal> mine." (Italics added.) The
definition also states that such ac-
tivities include "the cleaning, con-
centrating, or other processing or
preparation, loading of coal for in-
terstate commerce at or near the
mine-site: * t" *.1 (Italics added.)
Therefore, for Drummond's coal
processing plant to be considered a
surface coal mining operation and
subject to OSM's jurisdiction it
must pass two tests. Its activities
must be conducted in connection
with a surface coal mine, and the
plant must be located at or near the
minesite.
- [1] The facts in this case are dif-

ferent from those in Western Engi-
neering, Inc., 1 IBSMA 202, 204-
205, 86 I.D. 336 (1979). Here the
coal processing facility is owned by
a company that supplies that facil-
ity from several mines owned by the
same company. There may be other
relationships that would suffice to
establish a "connection" between an
activity and a surface coal mine, but
common ownership and use are an

(Continued)
lands in connection with a surface coal mine
or, subject to the requirements of Section 516
of the Act, surface operations and surface im-
pacts incident to an underground coal mine,
the products of which enter commerce or the
operations of which directly or indirectly
affect interstate commerce. Such activities in-
clude excavation for the purpose of obtaining
coal, including such common methods as con-
tour, strip, auger, mountaintop removal, box
cut, open pit, and area mining, the uses of
explosives and blasting, and In situ distilla-
tion or retorting, leaching or other chemical
or physical processing, and the cleaning, con-
centrating, or other procession or preparation,
loading of coal for interstate commerce at or
near the mine-site." (Italics added.)

[87 ID.
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adequate basis for finding that an
"[a]ctivit[y is] conducted * * * in
connection with a surface coal
mine."

[2] The next question is whether
Drummond's crushint, cleaning,
processing and loading activities
occur "at or near" a minesite. Since
they are not conducted "at" one of
Drummond's mines, are they "near"
one or more of them? As Black says,
"The word ['near'] as applied to
space is a relative term without pos-
itive or precise meaning, depending
for its signification on the subject-
matter in relation to which it is used
and the circumstances under which
it becomes necessary to apply it to
surrounding objects." 3 In this case,
Drummond's coal processing activi-
ties are functionally and economi-
cally integrated with the operation
of several neighboring mines. It is
true that distances of 9 to 30 miles
separate the coal processing facility
from these mines, but that circum-
stance alone should not be decisive
in light of the context in which the
activities at. the facility are con-
ducted. The fact of the facility's lo-
cation in relation to Drummond's
mines and the fact that these mines
all use that facility outweigh the
almost coincidental fact that the
closest mine is 9 miles away. Under
these circumstances Drummond's
coal processing activities are con-
ducted "near" its mines.

WILL A. IRWIN
Chief Administrative Judge

3BLACK'S LAW DICTIONARY, at 927 5th
ed. 1979).

ADMINISTRATIVE JUDGE MIRKIN
CONCURRING:

In view of the present de part-
mental posture in regard to coal
processing facilities, I question se-
riously whether any good purpose
is now served by making the fine
distinctions we declared we would
make in our remand in Ross Tipple
Co., 1 IBSMA 303 (1979).' Never-
theless, until the Secretary amends
the regulations, we are obligated to
construe and apply the existing
ones. Perhaps, by not endeavoring
to compromise our views as we cus-
tomarily do, but, instead, by at-
tempting to set forth. our separate
rationales in this and the series of
coal processing cases now pending,
we may even prove of some assist-
ance to the Secretary in the promul-
gation of any final regulation.

Ini Western Engineering, I.,
supra, we had a company that op-
erated a river terminal and acted as
a contract handler of coal. Its plant
was built originally to load dry bulk
commodities onto river barges. It
did not own, operate or lease any
coal mines. We held that whatever
it operated was not a surface coal
mining operation as defined in 30
CFR 700.5.

IOn Mar. 31, 1980, the U.S. District Court
for the District of Columbia approved a
settlement agreement which, in part,'states as
follows: "13. Defendant agrees that within
60 days of the effective date of this agreement
he will propose a rulemaking to clarify OSM's
authority to regulate coal processing facilities
during the interim program." The defendant
in this case is the Secretary of the Interior.
Council of the Southern Mountains, Inc. v.
Andrus, Civ. No. 79-1521 (D.D.C. Mar. 31,
1980).

196]
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In the case before us we have a
coal processing facility owned and
operated by the same company
which owns and operates seven sur-
face coal mines located from 9 to
30 miles around the processing
plant. The plant processes the coal
from those mines and no others
(Exh. R-4). The plant's activities
are conducted "in connection with a
surface coal mine" as set forth in
30 CFR 700.5. (Indeed, these activ-
ities are in connection with a series
of them.) The only remaining ques-
tion is whether the plant is also lo-
cated "at or near the mine-site." It
is not "at," which is a fairly definite
term. "Near," though, is. a relative
word whose meaning will depend
on the circumstances.2 Here, we
have a complex of mines whose
focal point is a processing facility.
There is a common owner and oper-
ator. Under the circumstances, I
have no problem in determining
that the processing plant's activities
are conducted in connection with a
surface coal mine and that it is
near the minesite within the defini-
tion of 30 CFR 700.5.

MELVIN J. MIRIN
Administrative Judge

ADMINISTRATIVE JUDGE FRISH-
BERG DISSENTING:

In Western Engineering, Inc., 1
IBISMA 202, 86 I.D. 336 (1979),
this Board analyzed the definition
of "surface coal mining operations"
and found that because of its "am-
biguous quality" and the failure of

2 See, e.g., J. W. Kelly co. v. state, 123
Tenn. 516, 132 S.W. 193, 201 (1910). Interest-
ingly, this case also contains a definition of
"tipple."

the legislative history of the Act to
clarify the ambiguities, those am-
biguities should be resolved in favor
of Western. The Board also indi-
cated in footnote '10 of that decision
in discussing the use of the term
"coal processing" in the legislative
history of the Act that the physical
relationship of the processing plant
and the supplying mine is an im-
portant consideration. Id. at 212, 86
I.D. 341. The footnote reads in per-
tinent part: "It does not, however,
establish that coal processing which
does not occur as part of the com-
plex of activities which physically
make up a particular coal mine site
is governed by the performance pro-
visions of the Act and interim reg-
ulations."

There has been no clarification of
the definition of surface coal min-
ing operations since the issuance of
Western. The tests to determine
whether a coal processing facility is
a surface coal nining operation and,
therefore, subject to OSM jurisdic-
tion remain the same. The facility's
activities must be conducted in con-
nection with a surface 'coal mine,
and the facility must be located at
or near the minesite.

OSM suggests that the Board
consider two factors in determining
whether there is a "connection" be-
tween the activities conducted at
the processing facility and those
conducted at a surface coal mine.
Those factors are: (1) the physical
proximity between the processing
facility and the mine or mines that
supply coal to it; and (2) the ex-
tent of common-ownership or con-
trol over the processing plant and
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the mine or mines that supply coal
to it (OSM Brief at 5).

Even assuming that I could ac-
cept OSM's argument as the ma-
jority does, that common ownership
is sufficient to satisfy the connection
test, Drummond's facility is not lo-
cated "at or near the mine-site."

OSM provides little guidance:
for determining the meaning of "at
or near the mine-site" other than to
assert that Drummond meets the
test. It merely. states that "[all-
though none of Drummond's mines
are adjacent to its processing plant,
the plant is 'near' all the mines"
(OSM Brief at 6). Taking the
closest supplying mine to the facil-
ity in this case, I am unwilling to
hold that a coal processing facility
that is 9 miles from a supplying
mine is at, or even near, such a mine-
site.1 While I realize the relative
nature of the term "near" and that
its meaning is dependent upon the
circumstances of its use, a coal
processing facility located 9 miles
from a mine is not proximate to the
mine, nor is it close-by, adjacent to,
contiguous to, or abutting a mine. It
is not "part of the complex of activ-
ities which physically make up
[that] particular coal mine site."
Western Engineering, Inc., supra.

'"Near" is defined in Black's Lawo Diction-
ary, at 927 (5th ed. 1979) as: 

"Proximate; close-by; about; adjacent;
contiguous; abutting. The word as applied to
space is a relative term without positive or
precise meaning, depending for its significa-
tion on the subject-matter in relation to which
it is used and the circumstances under which
it becomes necessary to apply it to surround-
ing objects. * * * Not far distant in time, place
or degree; not remote; adjoining."

6, 1980

Therefore, .; would ;conclude that
Drummond's coal processing plant
in this case is not included in the
definition of surface coal mining
operations.

NEWTON FRISnBERG,:

Administrative Judge.

ADMINISTRATIVE APPEAL OF
FORT BERTHOLD LAND &

LIVESTOCK ASS'N.
'V.

.AREA DIRECTOR, ABERDEEN
AREA OFFICE BUREAU OF

INDIAN AFFAIRSD

8 IBIA 90
Decided June 6,1980

Appeal from decision of Area Director
raising grazing fees.

Sustained in part; referred for
hearing.

1. Indian Lands: Grazing: Generally-
Indian Lands: Grazing: Rental Rates

The Bureau's decision to increase graz-
ing fees for the fourth year of the per-
mit period is not inconsistent with the
general regulatory provisions of 25 CR
Part 151, which are incorporated by ref-
erence in the permit.

2. Indian Lands: Grazing: Generally-
Indian Lands: Grazing: Rental Rates
The plain wording of the grazing per-
mit does not convey the stipulation that
new fees may be pronounced by Aug. 1,
1979, but not thereafter. As there is no
legal requirement that permittees be
given prior notice of grazing fee in-
creases, it is not nreasonable to con-
elude that the Aug. 1 date cited in the
permit refers merely to a goal or objec-
tive for the completion of fee reevalua-
tions.
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3. Indian Lands: Grazing: Generally--
Indian Lands: Grazing: Appeals-
Indian Lands: Grazing: Rental Rates

The appellant association and members
thereof have not been denied substantive
due process through the readjustment of
a grazing permit which specifically pro-
vides for readjustment. Appellant's pro-
cedural due process rights are secured
through the opportunity to appeal the
Area Director's action to the Commis-
sioner and the Board of Indian Appeals
pursuant to the provisions of 25 CFR
Part 2 and 43 CFR 4.350-4.369.

APPEARANCES: on R. Keriam, Esq.,
Minot, North Dakota, for appellant;
Wallace G. Dunker, Esq., Office of
the Field Solicitor, Aberdeen, South
Dakota, for respondent; Austin .
Gillette for the Three Affiliated Tribes,
Fort Berthold Reservation.

OPINION BY CHIEF
AD/INISTRATIVE
JUDGE HORTON

INTERIOR BOARD OF
INDIAN APPEALS

Appellant in this case is the Fort
Berthold Land and Livestock As-
sociation, a nonprofit corporation
chartered by the Secretary of the
Interior as an Indian Association.
The Association, composed pri-
marily of Indian ranchers, has ap-
pealed from an action of the
Aberdeen Area Director, Bureau of
Indian Affairs, dated Oct. 4, 1979,
raising the' minimum acceptable
grazing rental rate on the Fort
Berthold Indian Reservation.

Appeal of the Area Director's ac-
tion was before the Commissioner
of Indian Affairs until Feb. 1, 1980.
On that date, the Commissioner re-

ferred the matter to the Board of
Indian Appeals for review and
final decision pursuant to the pro-
visions of 25 CFR 2.19(b). 1 By or-
der dated Feb. 13, 1980, the Board
referred the appeal to the Hearings
Division of the Office of Hearings
and Appeals for a fact-finding
hearing and recommended decision
by an Administrative Law Judge
in accordance with the provisions
of 43 CFR 4.361-4.367.

On' Apr. 11, 1980, Administra-
tive Law Judge Keith L. Burrowes
filed a recommended decision with
the Board. Based on his review of
the administrative record, Judge
Burrowes concluded that the re-
spondent Bureau could not as
a matter of law increase rental
rates for the final year of the graz-
ing permit period. Accordingly, no
evidentiary hearing was conducted.
Pursuant to 43 CFR 4.368, inter-
ested parties were afforded an op-
portunity by the Board to submit
exceptions to the recommended de-
cision. Formal exceptions were
filed by the Aberdeen Field Solici-
tor on behalf of the Area Director
on Apr. 28, 1980. A letter addressed
to the Chief Administrative Law
Judge of the* Hearings Division
from the Tribal Chairman of the

'Paragraph (b) of sec. 2.19 must be read
in conjunction with paragraph (a). Together,
they provide as follows:

"(a) Within 30 days after all time for plead-
ings (including extension granted) has ex-
pired, the Commission of Indian Affairs shall:

"(1) Render a written decision on the
appeal or

"(2) Refer the appeal to the Board of Indian
Appeals for decision.

"(b) If no action is taken by the Commis-
sioner within the Gc-day time limit, the Board
of Indian Appeals shall review and render the
final decision."

202
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Three Affiliated Tribes, dated Apr.
14, 1980, has also been received by
the Board as an exception to the
recommended decision.

The Board has completed a re-
view of the administrative record,
the recommended decision and ex-
ceptions thereto, and the memoran-
dum and order entered by the
United States, District Court for
the District of North Dakota on
Mar. 31, 1980, in Danks v. Fields
(Civ. No. A4-80-39), an action for
declaratory and injunctive relief
brought by individual grazing per-
mittees and the Fort Berthold
Land and Livestock Association in-
volving, among other things, the
subject matter of this appeal. Con-
trary to the recommended ruling of
Judge Burrowes, it is the consensus
of the Board that the Area Direc-
tor was authorized to increase the
grazing fees for the permit year
commencing Nov. 1, 1979. Based on
the record as constituted, the Board
remains unable to pass judgment
on the reasonableness of the new
rate and this issue shall again be
referred to the Hearings Division
with a request for an expedited
fact-finding hearing and recom-
mended decision thereon.

Authority to Adjust Rental Rate

The general authority of the Sec-
retary of the Interior to protect
and manage individually owned
and tribal trust lands through the
regulation of grazing on such lands
is summarized at 25 CFR 151.2.
Among other Acts, the general
grazing regulations set forth in 25

CFR Part 151 were promulgated
in response to Federal statutes cod-
ified at 25 U.S.C. §§ 393, 397, 403
and 466 (1976). Appellant does not
challenge the validity of any of the
foregoing laws in this appeal; in-
stead, it is alleged on numerous
grounds that the action of the Area
Director in raising the rental rate
at issue exceeded the limits of his
authority as prescribed by contract
and regulation.

The factual background neces-
sary to an understanding of appel-
lant's case-! is summarized in the
court's order in Dancs v. Fields,
supra, as follows:

In 1976 the Bureau of Indian Affairs
(BIA), was preparing to grant permits
to graze on Fort Berthold range units.
The tribe, on June 10 and 11, 1976, and
acting within the framework of the gen-
eral grazing regulations, passed Range
Resolution 76-173 (Exhibit 7), in con-
formance with 25 CR 151.2, 3 and 4,
The Area Director at Aberdeen, South
Dakota, reviewed the resolution, ex-
panded it to include necessary and advis-
able elements,, and returned it as a pro-
posed final resolution to the tribe.

As explained in the redrawn resolution
and the covering letter, the Area Director
was concerned that the grazing. fees of
$27.00 for tribal land, and $36.00 for indi-
vidual land, were too low. But, under 25
CFR 151.13, he accepted the tribal fee
as to its lands, and under 25 CFR 151.13
(6) [2] he set the minimum fee for lands
under his jurisdiction at $42.00 per
animal unit per year.

The original tribal resolution had pro-
vided:

"That grazing permits shall be issued
for four (4) years contract period begin-
ning November 1, 1976, and terminate

2 So in original. Should probably read "25
CFR 151.13(b)."
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October 31, 1980, with a re-evaluation pe-
riod after three (3) years."

The Area Director changed that provi-
sion to read:

"That grazing permits shall be issued
for a four (4) year contract period be-
ginning November 1, 1976, and termi-
nating October 31,. 1980. Grazing fees
shall be re-evaluated in accordance with
25 OFE 'by Augst [sic] 1, prior to the be-
ginning of the fourth year and such rate
shall prevail for the balance of the per-
mit period."

He explained that the proposed four year
permits should be re-evaluated after three
years only as to the fee.

* -* : * e *

In 1979, the BIA had an independent
evaluater [sic] review the grazing land
and the market. Based on the evaluation
on October 3, 1979, and pursuant to the
grazing permit requirements, both the
BIA and the Three Affiliated Tribes, es-
tarbished [sic] for the fourth year of the
permit an "animal unit year" fee at
$57.00. In a letter dated October 3, 1979,
the permittees were informed that they
would be billed on the new fee basis and
were expected to pay the fee by Novem-
ber 1, 1979, the beginning of the last year
of the permit.

Slip Op. at 5-7.

Certain of appellant's grounds
for reversal set forth in its notice
of appeal have been dismissed by
the court in the above-cited opin-
ion. For example, appellant alleges
that the Area Director had no au-
thority to alter the permit terms
agreed upon by the Three Affiliated
Tribes in Resolution No. 76-173 and
secondly, that the Area Director
could not in any event adjust graz-
ing fees on permits under less than
5 years' duration. In addressing the
Area Directors' modification of the
permit terms contained in Resolu-

tion No. 76-173, the court states in
Danks v. Fields: "Plantiffs main-
tain that the change above quoted
was done in violation of 25 CFR
151.13(a) and 151.14. I disagree. I
find the changes were consistent
with the regulations, and were in
fact beneficial to the permittees,
limiting as it did, the scope of per-
missible re-evaluation." Slip Op. at
6.

Noting that grazing permits as
defined by 25 CFR 151.1 (k), are a
revocable privilege, the court de-
clined to adopt appellant's plain-
tiffs' position that range permits are
complete contracts, fixing, for the
duration of the permits, all of the
relationships of the parties. Ibid.

Based on the foregoing, it ap-
pears that appellant is left with a
single unresolved challenge to the
authority of the Bureau to increase
grazing fees on the Fort Berthold
Reservation for the 1979-1980 sea-
son, viz., that under the purported
terms of the approved permit no in-
crease could be decreed after Aug.
1, 1979. This is the position which
Judge Burrowes adopts in his rec-
ommended decision to the Board.

The provision in controversy is
stated in the permits issued in 1976
as follows: "Grazing fees shall be
re-evaluated in accordance with 25
CiFR by August 1, prior to the be-
ginning of the fourth year and such
rate shall prevail for the balance
otthe permit period."

[1] Appellant is correct in stat-
ing that the only specific regulation
found in 25 CFR concerning the
adjustment of grazing fees is sec.
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151.14(c), which pertains to per-
mits for a period in excess of 
years.3 (As previously noted, how-
ever, the court in Danks v. Fields
was not persuaded that a regulatory
scheme which: requires 5-year per-
mits to provide for fee adjustments
at the expiration of the permit pe-
riod, could. not be interpreted to
preclude fee adjustments for per-
mits of lesser duration).

In the absence in the regulations
of specific reevaluation or adjust-
ment provisions for 4-year permits,
it is reasonable to conclude that the
phrase "shall be re-evaluated in ac-
cordance with 25 IFR" as found in
the subject permits, refers to the
general statements of the Secre-
tary's authority and goals as con-
tained in 25 CFR 151.2 and 151.3.
As pertinent to the matter of fee
adjustment, the foregoing general
regulations require the Secretary
"to improve the economic well being
of the Indian people" and to admin-
ister grazing privileges "in a man-
ner which will yield the highest
return consistent with sustained
yield land management principles
and the fulfillment of the rights and
objectives of tribal governing bodies
and individual land owners." With-
out addressing the reasonableness
of the specific rate increase effected
by the Bureau in this case, we hold
that the Bureau's decision to in-
crease grazing fees for the fourth

This regulation provides:
"(c) Permits for a period in excess of 

years shall provide for review of the grazing
fees by the Superintendent at the end of the
first 5 years and for adjustment as necessary."

year. of the permit period is not in-
consistent with the general regula-
tory provisions of 25 CFR Part 151,
which are incorporated by reference
in the 1976 permits.

[2] With respect to :the permit
provision that fees shall be re-
evaluated by August 14 we do not
agree that this language precludes
the Bureau from setting new fees
after August 1. In the first place, in
our opinion the plain wording. of
the permit does not convey the
stipulation that new fees may be
pronounced by Aug. 1, 1979, but not
thereafter. Further, since there is no
legal requirement that permittees
be given prior notice of grazing fee
increases, 5 it is not unreasonable to
conclude that the. August 1 date
cited in the permit refers merely
to a goal or objective for the com-
pletion of fee reevaluations.

While we have found no related
Indian grazing cases,. the Board of
Land Appeals has held that it was
not improper for the Bureau of
Land Management to readjust a
coal lease issued pursuant to the
MineralLeasing Act, Feb. 25, 1920,
41 Stat. 439, as annded,; 30 U.S.C.
§207 (1976), "within a reasonable
time" after expiration of the initial
lease period, with or without no-
tice by the Bureau to the lessee

'It is acknowledged by all parties that the
complete date referred to is Aug. 1, 1979.

5 Appellant asserts that prior notice is a
contractual right of the members of the
Association. First Notice of Appeal dated
Nov. 5, 1979, at 4. We disagree., The permits
granting grazing privileges to members of the
Association contain no mention of notice.
Neither do the applicable statutes, regulations
or DILA manual provisions (55 BIAM Supp. I).

324-693 0 - si - 2 : QL 3
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prior to the anniversary date of the
lease, and notwithstanding the fact
that the statute specifically author-
izes the readjustment of lease terms
"at the end of" each lease period.
California Portland Cement Co., 40
IBLA 339 (1979), appeal pending
sub nom., Rosebud v..:Andrius, Civ.
No. 79-160 (D. Wyo., filed June 6,
1979). Among other things, the
Board of Land Appeals noted that
appellants' argument that readjust-
ment could not be made after the
technical expiration of the lease
period "ignores the difficulties at-
tendant upon readjustment and the
realities of the coal industry during
the period prior to the lease anni-
versary dates in 1975." 40 IBLA
345. The Board went on to hold that
appellants' rights to substantive due
process were not violated by the re-
adjustment of a lease which spe-
cifically provides for readjustment.
40 IBLA 347. With respect to pro-
cedural due process, the Board
noted that existing procedures al-
low objections to be filed to re-
adjustment determinations, includ-
ing a right of appeal to the Board.
Ibid.

Similarly, in the case at hand we
find that the appellant Association
and the members thereof have not
been denied substantive due process
through the readjustment of a graz-
ing permit which specifically: pro-
vides for readjustment. Moreover,
unlike California Portland Cement
Co., supra, the readjustment before
us was pronounced prior to the ex-
piration of the lease period. In addi-
tion, appellant's procedural due

process rights are secured through
the opportunity to appeal the Area
Director's decision to the Commis-
sioner and this Board pursuant to
the provisions of 25 CFR Part 2 and
43 CFR 4.350-4.369."6

Reasonableness of Rental Rate
increase

Appellant alternatively alleges in
this case that "the data upon which.
the Agency based its re-evaluation
of the grazing fees constitutes an
invalid and inadequate data base."
Second Notice of Appeal, dated
Nov. 5, 1979, at 4. In support of this
allegation, appellant refers to num-
erous alleged shortcomings and in-
accuracies in the independent ap-
praisal furnished the Bureau in
September 1979. Based on the record
as constituted, it is not possible for
the Board to evaluate the merits of
appellant's contention. While we
do not believe that permittees are
entitled to a formal evidentiary
hearing whenever a rental adjust-
ment is proposed by the Bureau,-
under the circumstances of this case
an evidentiary hearing seems neces-
sary and appropriate.

This matter shall therefore be re-
ferred to the Hearings Division for

I The Field Solicitor's contention that the
subject matter of this case is not appealable
under 25 CR Part 2 is without merit' The
provisions of 25 cFR Part 2 apply to requested
correction of actions by BIA officials where
the matter is protested as a violation of a
right or privilege of the appellant. 25 CR 2.2.
See also, 43 CFR 4.351. Allegations that an
increase in grazing fees were unauthorized and
in the alternative, not based on valid data or
considerations, present issues cognizable under
the appeal provisions of 25 CR Part 2.
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reassignment to an Administrative
Law Judge to conduct a hearing
and render a recommended decision
to the Board on the reasonableness
of the grazing fee increase at issue.
Expedited consideration will be re-
quested in light of the important
interests at stake and in view of the
court's conclusion in Dancs v. Fields
that Indian ranchers and Indian
landowners are being harmed by the
continuing failure of the Depart-
ment to resolve this controversy.

ORDER

Appellant's request that the
Aberdeen Area Director's decision
of Oct. 4, 1979, raising the grazing
fees on the Fort Berthold Indian
Reservation, be reversed as a mat-
ter of law is denied. This- case is
referred to the Hearings Division
pursuant to 43 FR 4.361(a) for
an evidentiary hearing and recom-
mended decision by an Administra-
tive Law Judge on the sole issue of
the reasonableness of the fees set
by the Area Director. By this order,
it is requested- that the Hearings
Division provide expedited consid-
eration of this case.

WM. PHILIP HORTON
Chief Administrative Judge

WE CONOUR:

FRANKLIN ARNESS
Administrative Judge

MITCHELL J. SABAGH

Administrative Judge.

BLACK FOX MINING &
- DEVELOPMENT CORP.'.

2 ISMA 110
Decided June 6, 1980

Appeal by Black Fox Mining & De-
velopment Corp. from that part of a
Jan. 28, 1980, decision by Administra-
tive Law Judge Sheldon L. Shepherd
upholding a violation of 30 CR
715.17(a) described in Notice of Vio-
lation No. 79-I-54-14 (Docket No. CE
9-172-R).

Affirmed.

1. Surface Mining Control and Recla-
mation Act of 1977: Hydrologic Sys-
tem Protection:- Generally-Surface
Mining Control and Reclamation Act
of 1977: Water Quality Standards and
Effluent Limitations: Sedimentation
Ponds

The sedimentation pond requirement of
30 CFR 715.17 (a) is a preventive meas-
ure and proof of the occurrence of the
harm it is intended to prevent is not
necessary to establish a violation of that
requirement.

2. Surface Mining Control and Recla-
mation Act of 1977: Variances and
Exemptions: Generally

Evidence concerning an alternative
method of silt control does not show com-
pliance with the sedimentation pond re-
quirement of 30 OFR 715.17(a) ; such
evidence may be presented to the regu-
latory authority which may grant ex-
emptions to that requirement.

APPEARANCES: Leo . Stepanian,
Esq., Brydon, Stepanian & Muscatello,
Butler, Pennsylvania, for Black Fox

~ 071
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Mining & Development Corp.; Billy
Jack Gregg, Esq., Office of the Field
Solicitor, Charleston, West Virginia,
and Marcus P. McGraw, Esq., Assistant
Solicitor for Enforcement, Division of
Surface Mining, Office of the Solicitor,
Washington, D.C., for the Office of Sur-
face Mining Reclamation and Enforce-
ment.

OPINION BY THE INTERIOR
BOARD OF SURFACE

MINING AND RECLAMATION
APPEALS

Black Fox Mining Develop-
ment Corp. (Black Fox) has ap-
pealed from that part of a Jan. 28,
1980, decision by Administrative
Law Judge Sheldon L. Shepherd
upholding Violation No. 1 of Notice
of Violation No. 79-I-54-14. Viola-
tion No. 1 concerned an alleged fail-
ure to pass all surface drainage
from disturbed areas through a sed-
imentation pond or series of ponds
before allowing it to leave the per-
mit area in violation of 30 OFR
715.17(a). For the reasons stated
below, the decision appealed from
is affirmed.

Procedu'ra Background

On July 24,1979, pursuant to the
Surface Mining Control and Recla-
mation Act of 1977 (Act)' inspec-
tors from the Office of Surface Min-
ing Reclamation and Enforcement
(OSM) visited a surface coal min-
ing operation in Butler County,
Pennsylvania. The inspectors issued
Notice of Violation No. 79-I-54-14
containing two alleged violations to

I Act of Aug. 3, 1977, 91 Stat. 445, 30
U.S.C. § 1201-1328 (Supp. I 1977).

Black Fox, the permittee. On
Aug. 2, 1979, Black Fox sought re-
view of the violations. A hearing
was held and in the Jan. 28, 1980,
decision is was concluded that Vio-
lation Nos. 1 and 2 of the notice
were properly issued. 2 Black Fox
filed a timely notice of appeal and
both parties filed briefs.

Di:soussion

The evidence produced at the
hearing established a prima facie
case'that appellant violated 30 CFR
715.17(a).3 Sedimentation ponds
and diversion ditches had been con-
structed on the southeastern por-
tion of the permit area (Tr. 9; Exh.
R-8). On the date of the inspection
one of the ditches leading to a pond
had been breached, and there was
evidence that surface drainage had
run in the ditch toward the breach
(Tr. 6). Another ditch did not lead
to a pond, but emptied into a grassy
area off the disturbed area (Tr. 6-
7). The ditch received surface
drainage from approximately 3
acres of disturbed area. There was
evidence that sediment had washed
into that ditch-,"a fan-type delta
of clay material-what appeared to
be clay material" (Tr. 13-14). Ap-

2 While the decision below concluded that
Violation Nos. 1 and 2 were properly issued,
there was apparently no reason to rule On
Violation No. 2. That violation was admitted
by Black Fox, and the application for review,
as it related to that violation, was withdrawn
with prejudice at the hearing (Tr. 3: Decision
at 1).

a43 CFR 4.1171 states:
"(a) In review of section 521 notices of

violation * e , OSM shall have the burden of
going forward to establish a prima facie case
as to the validity of the notice, *

" (b) The ultimate burden of persuasion
shall rest with the applicant for review."
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proximately 300 feet to the east of
the diversion ditches in question
there was a stream (Exh. R-8).

Appellant admitted that the di-
version ditches were located to in-
tercept surface drainage as it
moved downhill toward the stream
(Tr. 33); that surface drainage in
those ditches would exit at the
breach before reaching a sedimen-
tation pond or would drain into the
grassy area without passing
through a pond (Tr.n 33-34); and
that such drainage would not pass
through any sedimentation ponds
before leaving the permit area or
before entering the stream (Tr.
34).

Appellant failed to rebut OSM's
prima facie case. Appellant's prin-
cipal argument was that OSM did
not show that surface drainage left
the permit area. To the contrary,
the evidence clearly established
that surface drainage traveled in;
the diversion ditches; .that such
drainage would not pass through
sedimentation ponds before reach-
ing thecstream; and that because
of the downhill location of the
stream, surface drainage would
necessarily flow toward the stream
which was off the permit area.

[1] Appellant's evidence appar-
ently was directed at proving that
no sedimentation from the permit
area reached the stream. While ap-
pellant faults OSM for failing to
provide evidence of sediment reach-
ing the, stream, it is mistaken, con-
cerning the type of evidence neces-
sary to establish the violation cited
by OSM. In Island Creek Coal Co.,

1 IBSMA 285, 290, 86 I.D. 623, 626
(1979), we held with respect to the
haul road maintenance require-
ments of 30 CFR 717.17(j). that
OSM did not need to provide, evi-
dence of suspended solids entering
a stream in order to establish a vio-
lation of those maintenance require-
ments designed to prevent disturb-
ance of the hydrologic balance.
Similarly, the sedimentation pond
requirement of 30 CFR 715.17(a) is
a preventive measure and proof of
the occurrence of the harm it is in-
tended to prevent is not necessary
to establish a violation of that re-
quirement. Even assuming appel-
lant could prove that no silt reached
the stream, that would not necessar-
ily show that no surface drainage
left the permit area nor would it
be sufficient to rebut OSM's prima
facie case.

:[2] Furthermore, appellant's evi-
dence concerning natural vegetation
as an alternative method for silt
control did not show compliance
with 30 CFR 715.17 (a). While that
regulation provides that the regu-
latory authority may grant exemp-
tions' from the sedimentation pond
requirement, there is no evidence in
the record that, appellant ever
sought an exemption. See White
Winter' Coals, Inc., 1 IBSMA 305,
314-315, 86 ID. 675, 679 (1979);
aff'd nemn., White Winter Coals,
Incl..v. Andrus, No. 3-80-3 (E.D.
Tenn. Apr. 13, 1980).

Appellant also argues that is can-
not be charged with a violation of
30 CFR 715.17(a) because OSM
failed to designate an inconsistent

2071
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Pennsylvania law as required by sec.
505 of the Act. 4 The Pennsylvania
law referred to: by appellant 5 pro-
vides that mining permits will not
be approved without a practicable
method for preventing siltation or
other stream pollution Appellant
asserts that since a mining permit
was issued, it was in compliance
with Pennsylvania law concerning
surface water drainage.

Permit approval does not guar-
antee day to day compliance with
the law. The cited regulation, 30
OFR 715.17(a), requires that sur-
face drainage be passed through
sedimentation ponds. Appellant's
permit requirements were appar-
ently in accord with this require-
ment in that appellant had installed
sedimentation ponds on the permit
area. In fact drainage in one of the-
diversion ditches in question would

4 See. 505 (30 U.S.C. §1255 (upp. I 1977))
reads in relevant part:

"(a) No State law or regulation in effect
on the date of enactment of this Act, or which
may become effective thereafter, shall be super-
seded by any provision of this Act or any
regulation issued pursuant thereto, except in-
sofar as such State law or regulation is incon-
sistent with the provisions of this Act.

(b) * The Secretary shall set forth any
State law or regulation which is construed to
be inconsistent with this Act."

5 Appellant cites the law on page 6 of its
brief as follows:

"The PennsyZvania Surface Mining Conser-
vation and Reclamation Act, Act of Nov. 30,
1971, P.L. 554, 52 P.S. 1396.4(a) (2) (K)
states:

". . No approval (of the mining permit)
shall be granted unless the plan provides for a
practicable method of avoiding, acid mine
drainage and preventing avoidable siltation or,
other stream pollution. Failure to prevent
water from draining into: or accumulating in
the pit, or. to prevent stream pollution during
surface mining or thereafter, shall render the
operator liable to the sanctions and penalties
provided in this act and is [sic] 'The Clean
Streams Law,' and shall be cause for revoca-
tion of any approval, license or permit issued
by the department to the operator."

have passed through a pond but for
the breach that occurred. The record
fails to disclose that the sedimen-
tation pond requirement of 30 CFR
715.17(a) was in any way incon-
sistent with the sedimentation con-
trol measures approved by the State
for this permit.

That part of the decision ap-
pealed from is affirmed.

MELVIN J. MIRKIN
Administrative Judge

NEWTON FRiSHBERG
Administrative Judge

WILL A. IRWIN
Chief Administrative Judge

APPEAL OF TIFFANY
CONSTRUCTION CO.

IBCA-1162-8-77
Decided June 12, 1980

Contract No. NOO-C-1420-6280,
Bureau of Indian Affairs.

Sustained in part.

1. Contracts: Disputes and Remedies:
Equitable Adjustments
Where the evidence of record is too
general and, inconclusive to permit a
precise mathematical computation of
quantum, but preponderates in favor of
the contractor for entitlement to some
allowance for unpaid excavation result-
ing from performance of a fixed price
highway construction contract, the
Board will determine the equitable ad-
justment by utilization of the jury ver-
dict approach.

;2. Contracts: Disputes and Remedies:
Equitable Adjustments
In the absence of a statute, procure-
ment regulation, or specific contract
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provision permitting recovery from the
Government for the costs of profes-
sional services not contributing directly
to the performance of a fixed price type
contract, such costs will not be allowed
as part of an equitable adjustment,
whether incurred before or after the
findings of fact and decision of the con-
tracting officer.

APPEARANCES: Mr. James P. Cunn-
ingham, Attorney at Law, Cunning-
ham, Goodson & Tiffany, Ltd., Phoenix,
Arizona, for Appellant; Mr. William
D. Back, Department Counsel, Window
Rock, Arizona, for the Government.

OPINION BY ADMINISTRA-
TIVE JUDGE DOANAE

INTERIOR BOARD OF
CONTRACT APPEALS

Background

Tiffany Construction Co. (Tif-
fany, sometimes,, appellant and
sometimes, contractor) entered into
contract No. NOO-C-1420-6280
with the Bureau of Indian Affairs
(BIA), Department of the Interior
on Oct. 4, 1974, for the construction
of approximately 20 miles of high-
way grade and drain on the Navaya
Indian Reservation, San Juan
County, New Mexico. The work
was substantially and satisfactorily
completed 'on Nov. 4, 1975, well
within the prescribed period of per-
formance, including extensions, and
there is no issue involved regarding
the standard of performance by the
contractor (AX-1) 1

'References to the record throughout this
opinion will be abbreviated typically as fol-
lows: Appeal file, Exhibit 24-(AF-24);

(Continued)

However, two principal disputes
arose between the contracting par-
ties. The first pertains to the correct
final quantity measurement in cubic
yards of the actual excavations per-
formed by Tiffany. The second is
whether Tiffany is entitled to cer-
tain extraordinary, expenses incur-
red by it in the course of uncover-
m ing errors. in the Government's
earthwork calculations prior to the
findings of fact and decision ren-
dered by the Contracting Officer
(CO).

The contract documents provided
for three items of excavation: Item
No. 203 (3), Unclassified Excava-
tion, at the unit price of $1.10 per
cubic yard; Item No. 203(6), Bor-
row Excavation, at the unit price
of $1.20 per cubic yard; and Item
No. 203 (6a), Borrow Excavation,
at the unit price of $2.05 per cubic
yard.2 The total original contract
price was $1,681,740, but by the
time the 18th and final Modification
Order No. 18, dated Apr. 21, 1977,
had been issued, the total contract
price had increased to $2,022,124.85.

(Continued)
Appellant's Exhibit 1-(AX-1) Government's
Exhibit A-(GX-A), and Transcript, page
39-(Tr. 39). (AX-1) was a letter dated
Dec. 19, 1975, signed by the Contracting Offi-
cer and addressed to Tiffany acknowledging
final completion and acceptance as of Nov. 4,
1975, within the completion date of Nov. 28,
1975, and that no liquidated damages were
involved.

2 Normally, for construction of the kind in-
volved here, materiel is taken from excavated
areas for building the roadbed embankments
and additional material, if necessary, from
areas designated as borrow pits. The planned
quantities, set forth in the contract, for the
disputed items were as follows: Item 203(3),
696,040 cubic yards; Item 203(6), 87,730
cubic yards; and Item 203(6a), 102,178 cubic
yards (AFR-).

210]
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Within the first 2 months of the
contract work, Tiffany requested
that it be allowed to obtain addi-
tional material by widening the
ditches in certain areas rather than
by excavating from the borrow pits.
The request: was made ostensibly
for the benefit of both parties: The
Government would save $0.10 per
cubic yard and Tiffany would have
a shorter haul (Tr. 151). By letter
dated Dec. 10, 1974, Mr. Darrell
Statham, Project Officer for the
Government and also the Contract-
ing Officer's representative (COR),
after consultation with other engi-
neers, agreed to the request for
ditch widening "at suitable loca-
tions," but specified that the price
would be at the Unclassified Exca-
vation rate of $1.10 per cubic yard
rather than the Borrow Excavation
rate of $1.20 per cubic yard (AX-
2).

Both Mr. Statham and Mr. Herb
Tiffany, President of the appellant
company, believed at that time that
if the ditches were widened in cer-
tain areas, the excavation in those
areas would probably exceed the
planned quantity of excavation
(Tr. 35, 156). Mr. Statham also tes-
tified that he recollected little, if
any, unauthorized wasting; that
there were about three areas where
wasting was permitted by the Gov-
ernment inspectors;* and that he
had no recollection of excessive
wasting by the contractor (Tr. 43,
44). 

During construction the amount
of daily excavation was measured
by truckload count, but this method
of measurement was used only as a

"rule of thumb" measurement to
aid in expediting progress pay-
ments to the contractor. Final pay-
ment was to be based on final sur-
veys determining the actual as-
built quantity of excavation (Tr.
45,46).

A month or two before the sub-
stantial completion of the work,
BIA's survey crews had started the
necessary work to make the quanti-
ty determinations regarding the
volume of excavations performed
by the contractor. Mr. Tiffany was
led to believe by BIA contract ad-
ministrative officials that the settle-
ment figures would be available by
Nov. 15, 1975. However, after sev-
eral postponements he was in-
formed by-the COR in January
1976 that there had been computer
errors in the determinations and
that the Government was having
difficulties in coming up with final
figures (Tr. 57-58, 157-161). Hav-
ing received no indication from the
Government by February 1976,
Tiffany filed a court action seeking
a writ of mandamus to compel the
Government to determine final
earthwork quantities and make
payment accordingly. The suit was
withdrawn after a meeting was
held, certain matters resolved, and
the contractor furnished cross-sec-
tion earthwork computations,
drawings, and data then available.2

When it became apparent to Tif-
fany that there was major disagree-
ment with the Government's fig-
ures on quantity determinations of

2 Undated memo from the Contracting
Officer to the Field Solicitor transmitting
appeal file.
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excavation, a registered civil engi-
neer, Mr. Jeff D. Hardin, was hired
to help resolve the, disagreement.
He accompanied Mr. Tiffany at a
meeting held with BIA officials at
Gallup, New Mexico, on Mar. 25,
1976, at which time the BIA issued
modification No. 16 which stated
the final quantities of excavation
to be as follows: Item 203 (3),
676,604 cubic yards; Item 203(6),
95,764.15 cubic, yards; and Item
203(6a), 85,394.33 cubic yards.
When these figures were compared
to the planned quantities (n.2) a
minus quantity for total excavation
resulted. This meant that the Gov-
ernment, having paid on a planned
quantity basis, would be seeking re-
funds from appellant because of
overpayment.

Tiffany insisted that the Govern-
ment's figures were incorrect, since
throughout the contract period es-
timated quantities (load count) for
Unclassified Excavation (Item 203
(3)) were running well over the
planned quantities. For. example,
according to the Government's
Daily Construction Report (AX-
6), that item, on July 25, 1975, was
843,202 cubic yards. Thereupon,
Tiffany employed legal counsel and
professional surveyors under the
supervision of Mr. Hardin, to con-
duct the necessary surveys and
make calculations to arrive at an
independent determination of the
disputed quantities.

As a result, another meeting was
held with BIA officials on Apr. 28,
1976, to discuss the substantial
quantity differences between the

parties regarding earthwork and
excavations. Tiffany personnel
pointed out that by a random sur-
vey of 95 out of an approximate
total of 1,000 stations, or about 10
percent of the total project, about
23,900 cubic yards had not been
computed by the Government.
They took the further position that
their preliminary estimates would
probably be borne out if a complete
survey was conducted and that they
wanted payment. Significantly, at
this meeting the COR, Mr. Stat-
ham, revealed that the computer
had not been programmed for the
Mar. 11, 1976, computer run on an
"as-built" measurement, but rather
on the basis of design slopes. It was
further indicated by Government
personnel that a new computer run,
based on actual quantities would be
necessary (AF-11).

After the meeting of Apr. 28,
1976, considerable correspondence
and negotiations ensued between the
parties for several months, with it-
tle progress toward a final settle-
ment. Some agreement was reached,
however, as reflected in Modifica-
tion No. 17, dated Oct. 20, 1976
(AF-3), but this modification was
accepted by the contractor with the
understanding that its right to as-
sert claims for certain items still
remaining in dispute was reserved
(AF-i5). By letter of Dec. 13,
1976, Tiffany requested the Con-
tracting Officer to deny its claims
for unclassified excavation, borrow,
an extraordinary expense so that
its appeal could be perfected (AF-
16). In response, on Jan. 21, 1977,
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the Contracting Officer, by letter,
informed Tiffany of the Govern-
ment's calculations of earthwork
quantities. They were listed as fol-
lows: Item No. 203(3), Unclassified
Excavation-planned quantity
696,040 cubic yards, as-built quan-
tity 731,997 cubic yards; Item No.
203(6), Borrow Excavation-
planned quantity 87,730 cubic
yards, as-built quantity 95,540 cu-
bic yards; Item 203(6a), Borrow
Excavation-planned quantity
102,178 cubic yards, as-built quan-
tity 85,394.33 cubic yards. The
letter summarized the dollar calcu-
lations showing a net increase of
$14,518.18 which was offered to Tif-
fany, but denied Tiffany's claim for
extraordinary expenses incurred
for' establishing its claims (AF-
36).

Although the latter document was
not entitled "Findings of Fact and
Decision of the Contracting Offi-
cer," it was treated as such by the
parties. On Feb. 2, 1977, Tiffany
filed its notice of appeal with the
Contraeting Officer for forwarding
to this Board, but apparently, be-
cause of the extensive further cor-
respondence between the parties
after that time in an effort to settle
their remaining differences, the no-
tice of appeal was not forwarded to
the Board until Aug. 17, 1977 (AFt
40). In its notice of appeal (AF-8),
appellant made the following
claims:

1. For Unclassified Excavation,
Item 203(3)-as-built in excess of
776,346 cubic yards, instead of
731,997 cubic yards as. determined

by the Government, at $1.10 per
cubic yard, or $88,338.60.

2. For Borrow Excavation, Item
203(6)-as-built 97,830 cubic yards
instead of 95,540 cubic yards at $1.20
per cubic yard or $14,112, alleging
that it was paid for only 85,970
cubic yards.

3. For Borrow Excavation, Item
203 (6a) -as-built 87,648 cubic yards
as opposed to the Government's fig-
ure of 97,069 cubic yards for which,
at $2.05 per cubic yard it was over-
paid $19,313.05 and that both the
Government's planned quantity and
as-built quantity figures for this
item were incorrect. (The total net
claim for excavation after allowing
for appropriate debits and credits
was $83,137.55.)

4. For Extraordinary Expenses
incurred, in order that portions-of
the contract could be clarified,
change orders recognized and all
claims except excavation and ex-
traordinary expenses resolved, item-
ized as follows:
Attorneys fees -- ___-_ $4, 500. 00
Consulting Engineer fees- _8, 318. 00
Professional Surveyors fees_ 5, 49. 60
Travel Expenses --_-____-__ 502. 00

Total --- __________18, 759. 60

5. For Interest on $83,135.55 at
the legal rate from Jan. 1, 1976,
representing approximately 60 days
following acceptance of the con-
tract.

The notice of appeal was allowed
by the Board to be treated as ap-
pellant's complaint. By way of an-
swer, the Government denied that
its final figures were erroneous,
averred that (i) appellant was
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finally paid for all items to which it
was entitled by virtue of Modifica-
tion No. 18, dated Apr. 21, 1977, and
(ii) that the claimed extraordinary
expenses were unallowable under
applicable statutes and regulations,
and requested that Tiffany take
nothing by its appeal.

Discussion

At the outset of the evidentiary
hearing the parties stipulated that
the final quantities determined by
the BIA are reflected in Modifica-
tion No. 18.(AF-4), and that the net
increase shown of $14,518 was paid
by BIA to the contractor. Modifica-
tion No. 18 shows the net increase of
$14,518 to be based on as-built quan-
tities of 731,997 cubic yards at $1.10
or a plus $39,552 for Item 203(3);
95,540 cubic yards; at $1.20 or a
plus $9,372 for Item 203(6); and
85,394.33 cubic yards at $2.05 or a
minus $34,406 for Item 203(6a).
Appellant's counsel then purported
to amend the complaint in the fol-
lowing respects: On claim one from
$88,338.60 to $48,783 and on Claim
two from $14,112 to $2,748 (Tr. 5
and 6). Other amendments were
held in abeyance until the conclu-
sion of the hearing (Tr. 6), but
were, in fact, not-mentioned again
at the conclusion of the hearing, or
at any other time. We observe that
appellant's claims varied substan-
tially from time to time throughout
this proceeding. In the notice of ap-
peal (complaint) Tiffany claimed
$83,137 for unpaid excavation and
$18,759 for extraordinary expenses

for a total claim of. $101,897. As
amended, its complaint resulted in a
reduction of $50,978 to a net total
of $50,919 claimed. However, in its
posthearing brief,. Tiffany's claim
totaled $71,725.10 with a change in
the claim for extraordinary ex-
penses from $18,759 to $17,857.

In addition to our foregoing ref-
erences to the evidence, we find the
following items to be particularly
significant:

1. Even though the COR, Mr.
Statham, who probably observed
firsthand the project construction
more frequently and in greater'de-
tail than any other BIA employee,
testified that he had no recollection
of excessive unauthorized wasting
by the contractor (Tr. 43, 44), the
Government, nevertheless, charged
Tiffany with 7,290 cubic yards- at
$1.10 for excess excavation and
waste (AF-27)-..

2. The Government never pre-
sented in this record any explana-
tion, satisfactory to the Board, for
the dramatic differences of computa-
tion for unclassified excavation,
Item 203(3), as between the final
computer determination and the
final load count determination. The
final load count, upon which interim
payments to the contractor were to
be based, was shown in the Govern-
ment's Daily Construction Report
of July 25, 1975 (AX-6)', to be
843,202 cubic yards, while the final
computer determination according
to modification No. 18 dated Apr.
21, 1977 (AF-4), was 731,997 cubic
yards, a difference-of 111,205 cubic
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yards. The Government witnesses
admitted that between December
1975 and June 1977 to arrive at the
final quantity determinations for
excavation, data was run through
the computer 30 times or mote and
5 final computer runs were neces-
sary in order to accomplish the
purging of errors and that the first
2 final computer runs had been
based on "planned" rather than "as-
built" quantities (Tr. 59, 66-67, 234,
253). The record fails to disclose
any reasonable explanation or justi-
fication for the occurrence of so
many errors requiring so many com-
puter runs.

4. Although the work performed
by Mr. Hardin, the independent
engineer hired by Tiffany, and his
crew of professional surveyors
clearly resulted in uncovering
errors in the Government's calcula-
tions, they did not purport to
undertake a complete survey of the
entire project to come up with ac-
curate or conclusive total calcula-
tions of quantities of excavation
(Tr. 95-96). Furthermore, the rec-
ord shows that in the course of mak-
ing calculations Mr. Hardin used
the "planimeter" method of calcu-
lation which he admitted was not as
accurate as the arithmetic used by
the BIA, but stated that it was fast
and accurate enough to be within 5
or 10 percent (Tr. 122-123).

5. Mr. Lewis C. Johnson, a former
resident engineer for the State of
Arizona and an independent con-
sulting engineer at the time of the
hearing, testified that he had re-
viewed the document entitled
"Analysis of Earthwork Quanti-

ties," prepared by the Government
in June of 1976; that he agreed with
Mr. Jeff Hardin's figures in refer-
ence to excess excavation over the
design excavation; that upon his re-
view of pertinent documents includ-
ing the daily job reports prepared
by the Government for this project
he could find no evidence of wasting
except for one minor instance which
Tiffany's project superintendent
agreed to correct; and that based
upon his experience it was normal
custom in the industry for the Gov-
ernment to have a letter of final
quantities to the contractor within
30 days after acceptance of the work
and final payment to the contractor
within 45 days.

Claim for Unpaic Performed
Eecavation

[1] Based upon our review and
study of the entire record in this
proceeding, we are convinced that
no one will ever know, with reason-
able certainty, the precise number
of cubic yards of as-built excava-
tion performed by the contractor
for which it was entitled to be paid.
The evidence adduced provides the
Board with no real assurance that
the fifth final computer run made
by the Government was any more
accurate than the third or fourth.
We do believe, however, that the
fifth was probably more correct
than the first or second, because at
least, in the fifth run the computer
apparently was programmed to
determine "as-built" quantities
rather than "planned" quantities.

On the other hand, we also have
difficulty with Tiffany's figures be-
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cause of the uncertainty of its posi-
tion indicated by the wide variance
in the amount of its claims from
time to tine, and secondly because
of the inconclusive testimony of its
principal witnesses. We have de-
cided, nevertheless, upon weighing
all the evidence presented by both
parties, that a preponderance fa-
vors appellant.

Our specific findings of fact and
conclusions regarding this claim are
as follows:

1. That the Government was neg-
ligent in performing its obligation:
to present final earthwork quanti-
ties to the contractor within a rea-
sonable time and with reasonable.
accuracy after the project work was
approved and accepted by the con-
tracting officer;

2. That no excessive wasting of
excavation by the contractor was
established by the evidence and, in
the circumstances of this case, it
was.error on the part of the Govern-
ment to charge Tiffany with 7,290
cubic yards of excessive excavation
and waste;

3. That despite the uncertainty of
its position and the unsatisfactory
and incomplete presentation of
quantum evidence, the weight of the
evidence, with respect to entitle-
ment in some amount for unpaid
excavation, preponderates in favor
of the appellant; and

4. That it is impractical in this
proceeding for the Board tot at-
tempt to arrive at a quantum figure
by the application of any. mathe-
matical formula, and therefore, a

jury verdict approach is appro-
priate.4

Applying the jury verdict ap-
proach to the evidence of record, we
conclude that Tiffany's claim for
additional payment for excavation
performed in this project should be
allowed in the amount of $25,000.

Clain for Extraordinary Expenses

The Government offered no evi-
dence to refute the expenditure of.
$17,857 by Tiffany in making its
own determinations of quantities
prior to presenting claims to the'
contracting officer. That such sum
was expended for attorneys' fees,
consulting engineers, professional
surveyors, and travel expenses for
such purpose prior to the findings
of fact and decision by the contract-
ing officer is fully supported by the
evidence, and we so find. The- Gov-
ernment contends, however, that as
a matter of law, this claim is un-
allowable pursuant to applicable
statutes and regulations (Govt. An-
swer p. 3).

We agree with the Government
that an issue of law is presented by
this claim and that the claim is un-
allowable. Allowance of this claim
would run counter to the long-
standing general rule that legal
fees (professional fees) *for litiga-
tion in the Federal courts, whether
for prosecution of a claim or its de-
fense, may not be taxed to either
party, and the general rule that

{gee our decision in G.T.S. ye., Inc., IBCA
No. 1077-9-75 (Sept. 15, 1978), 85 I.D. 375,
78-2 BCA par. 13,424, where a jury verdict
approach was applied.
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legal fees for prosecuting or defend-
ing claims in contract appeal pro-
ceedings may not be awarded.

Appellant has cited several cases
to support this claim and makes a
special point of noting that the ex-
penses involved were incurred prior
to the final decision of the contract-
ing officer regarding quantities. By
citing these cases, however, appel-
lant has shown its misunderstand-
ing of the general rule and the dis-
tinction between cost reimbursable
type and fixed price type contracts.
This case is concerned only with a
fixed price type contract. We do not
consider the cases cited by appellant
to be controlling. They were either
out of date, not in point, or dis-
tinguishable from the facts here
because of specific contract provi-
sions, such as termination settle-
mnent clauses, or procurement regu-
lations allowing recovery for pro-
fessional services as indirect costs.

[2] As we understand the author-
ities, in the absence of a statute,
procurement regulation, or specific
contract provision permitting re-
covery from the Government for the
cost of professional services not con-
tributing directly to the. perform-
ance of a fixed unit price contract,
the contractor is precluded from
recovering such cost in a proceed-
ing for an equitable adjustment,
whether incurred before or after the,
final decision of the contracting of-
ficer.' Therefore, since this proceed-
ing does not involve such a statute,
regulation, or contract provision,

'See Lear Siegler, Inc., ASBCA No. 20040
(Jan. 31, 1979), 79-1 BCA par. 13,687, and
the cases cited and discussed therein.

appellant's claim for extraordinary
expenses must be denied.

Iterest

Appellant improperly claims in-
terest from Jan. 1, 1976, approxi-
mately 60 days following acceptance
of the contract. Appellant will be
allowed interest on the amount of
its recovery, not from the date
claimed, but in accordance with the
provision of paragraph 37, "Pay-
ment of Interest on Contractors'
Claims," found in "Additions to
General Provisions," of, the con-
tract. That paragraph provides that
interest shall be paid at the rate de-
termined by the Secretary of the
Treasury pursuant to the Act of
July 1, 1971, P.L. 92-41, 85 Stat. 97,
from the date the contractor fur-
nishes to the contracting officer his
written appeal under the disputes
clause of the contract. According to
the record in this case, that date was
Feb. 2, 1977.6

Decision

Accordingly, Tiffany's claim for
unpaid excavation is sustained in
the amount of $25,000 with interest
allowed thereon as provided by law
from Feb. 2, 1977. Its claim for ex-
traordinary expenses is denied.

DAVID DOANE

Administrative Judge
1ICONCUJR:

WILLIAM F. MCGRAW
Chief Adnvinistrative Judge

" Appeal file, Exhibit 41, a letter addressed
to the Board from the contractor dated' Aug.
18, 1977, stating that on Feb. 2, 1977, it trans-
mitted its Notice of Appeal to the contracting
officer...
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APPEAL OF CHICKALOON MOOSE
CREEK NATIVE ASS'N, INC.

4 ANCAB 250

Decided June 16,1980

Appeal of Chickaloon Moose Creek
Native Ass'n, Inc., from the Bureau of
Land Management Decision AA-8489-
A2 and AA-8489-B.

1. Alaska Native Claims Settlement
Act: Alaska Native: Claims Appeal
Board: Appeals: Standing-Alaska
Native Claims Settlement Act: Convey-
ances: Reconveyances

Where land selections by a Cook Inlet
village corporation pursuant to § 12(a)
of ANCSA are rejected by the Bureau of
Land Management so that such lands may
be conveyed to Cook Inlet Regional Corp.,
which is obligated to reconvey lands to
the village under the terms of an amend-
ment to ANSCA, the village corporation's
interest in its rejected land selection and
in its ultimate right to reconiveyance of
land constitutes a property interest af-
fected by a determination of the Bureau
of Land Management, sufficient to con-
fer standing under regulations contained
in 43 *CFR 4.902.

2. Alaska Native Claims Settlement
Act: Conveyances: Reconveyances

Where the Secretary of the Interior and
Cook Inlet Regional Corp. execute an
agreement setting forth the procedure by
which land shall be conveyed to the re-
gional corporation for reconveyance to
villages within Cook Inlet Region, and
such procedure is authorized by Congress
in an amendment to ANCSA, the agree-
ment is binding on the Bureau of Land
Management and the BLM is required to
convey lands to Cook Inlet Regional
Corp. pursuant to the terms of the
agreement.

3. Alaska Native Claims Settlement
Act: Conveyances: Reconveyances

When BLM rejects a village corporation's
land selections for the purpose of con-
veying such lands to Cook Inlet Regional
Corp., for reconveyance pursuant to
§ 4(a) of P.L. 94456 and associated
agreements, the rejection extinguishes
the right of the village corporation to re-
ceive title from the Federal Government
to those lands selected, but does not ad-
judicate or extinguish the right of the
village corporation to receive title from
Cook Inlet Region, Inc., to those lands.

4. Alaska Native Claims Settlement
Act: Conveyances: Reconveyances

The rights of a village corporation in the
Cook Inlet Region to receive title from
Cook Inlet Region, Inc., to lands for
which it had applied pursuant to § 12 (a)
of ANCSA are determined by the terms
of § 4(a) of P.L. 956 and associated
agreements.

5. Alaska Native Claims Settlement
Act: Conveyances: Interim Convey-
ance-Alaska Native Claims Settle-
ment Act: Alaska Native Claims
Appeal Board:. Appeals: Jurisdiction

Interim conveyance and patent are doeu-
ments of equal significance in the grant-
ing of title under ANCSA and its amend-
ments, unless such amendments, provide
otherwise. Sec. 4(a) of P.L. 94-456 does
not authorize *the Secretary of the In-
terior to grant less than full legal title
to Cook Inlet Region, Inc. Therefore,
when BLM issues interim conveyance to
Cook Inlet Region, Inc. pursuant to P.L.
94-456, the Secretary of the Interior and
this Board lose jurisdiction of those in-
terests in lands which have been. con-
veyed and cannot maintain control over
such lands pending reconveyance by Cook
Inlet Region, Inc.
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6. Alaska Native Claims Settlement
Act: Alaska Native Claims Appeal
Board: Appeals: Jurisdiction

Contractual disputes between the appel-
lant and other corporations are not ap-
peals from findings of Departmental offl-
cials Within the conitemplation of juris-
dictional regulations in 43 OFR 4.1(b)
(5), nor can they be decided by this
Board in connection with such appeals.

APPEARANCES: Elliott T. Dennis,
Esq., Edgar Paul Boyko, Esq., Boyko
and Davis, on behalf of the Appellant,
Chickaloon Moose Creek Native Ass'n.
Inc.; Dennis Hopewell, Esq., Ofice of
the Regional Solicitor, on behalf of the
Bureau of Land Management; Joyce E.
Bamberger, Esq., on behalf of Cook
Inlet Region, Inc.

OPINION BY
ALASKA NATIVE CLAIMS

APPEAL BOARD

SUMMARY OF APPEAL

Chickaloon Moose Greek Native
Association, Inc. (Chickaloon), a
village corporation within Cook In-
let Region, challenges the method by
which the Bureau of Land Man-
agement (BLM) seeks to implement
P.L. 94-456 and associated agree-
ments. Appellant contends that
BLM erred in rejecting certain vil-
lage selections and conveying the
same land to Cook Inlet Region, Inc.
(CIRI) for reconveyance to the
village. Chickaloon contends that
the rejection of its selections affects
its rights under the Alaska Native
Claims Settlement Act and its
amendment, P.L. 94-456, because it
acts to extinguish the individual
selections thereby giving CIRI un-

limited discretion as to which lands
it must reconvey to the individual
village corporation. Chickaloon
seeks to have BLM hold its selec-
tions in abeyance pending recon-
veyance of its lands to it by CIRI.
The Board finds that under P.L.
94-456 and the agreement of Aug.
31, 1976, between CIRI and the De-
partment, BLM is obligated to con-
vey to CIRI and cannot simultane-
ously hold Chickaloon's selection in
abeyance because upon conveyance
to CIRI, BLM loses jurisdiction
over the land.

JURISDICTION

The Alaska Native Claims Ap-
peal Board pursuant to delegation
of authority to administer the
Alaska Native Claims Settlement
Act, 85 Stat. 688, as amended, 43
U.S.C. §§ 1601-1628 (1976 and
Supp. I 1977), and the implement-
ing regulations in 43 CFR Part
2650 and 43 CFR Part 4, Subpart
J, hereby makes the following find-
ings, conclusions and decision.,

PROCEDURAL BACKGR OUND

Chickaloon timely appealed a de-
cision of BLM dated Nov. 30, 1979,
covering land selections under the
Alaska Native Claims Settlement
Act (43 U.S.C. §§ 1601-1628 (1976
and Supp. I 1977) (ANCSA) ). The
decision rejected in part certain vil-
lage selection applications, and ap-
proved lands for conveyance to
CIRI pursuant to an agreement
dated Aug. 31, 1976, between CIRI
and the Secretary of the Interior
(hereinafter Region/Government
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agreement) which was authorized
in an amendment to ANCSA in the
Act of Oct. 4, 1976, § 4(a), P.L.
94-456, 90 Stat. 1934, 1935.

The Board on Feb. 8, 1980, issued
an order partially dismissing this
appeal as to forty-two sections of
land. *The grounds for dismissal
were that Chickaloon 'had not se-
lected lands within these forty-two
sections and therefore could not be
found to claim a property interest
in such lands within the meaning
of standing regulations in 43 CFR
4.902. Cook Inlet Region, Inc., had
strongly urged segregation and
conveyance of these forty-two sec-
tions so that such lands could be
conveyed to CIRI, thereby enabling
CIRI and two other CIRI villages
(Knik and Tyonek) to perform
their obligations under an agree-
ment with the Alaska Power Au-
thority (APA), allowing APA to
perform a feasibility study for the
Susitna Dam Project on lands in-
cluding the forthy-two sections.,

While Chickaloon contended that
lands it had selected would be im-
pacted by performance of the agree-
ment with APA, to which Chicka-
loon was not a party, the Board
found that .this did not constitute
a claim of property interest in lands
not selected by Chickaloon. Insofar
as Chickaloon challenged the valid-
ity of the agreement between APA,
CIRI, and other CIRI villages, the
Board found that contractual dis-
putes between the appellant and
other corporations are not appeals
from findings of Department offi-
cials within the contemplation of

jurisdictional regulations in 43
CFR 4.1(b) (5), and could not be
decided by this Board in connec-
tion with such appeals. The Board
then directed Chickaloon to file its
Statement of Standing and State-
ment of Reasons in this appeal, re-
Igarding lands not affected by the
order of partial dismissal.

Chickaloon, on Feb. 13,1980, filed
its statement of standing and rea-
sons, along with a motion for re-
consideration of the partial dismis-
sal. The Board denied the motion
because BLM, immediately follow-
ing the partial dismissal, had con-
veyed the affected forty-two sec-
tions of land to CIRI and when a
patent or interim conveyance to
land has been issued, this Board and
the Department of the Interior lose
administrative jurisdiction over
that land. (Appeal of Elelutna,
Inc., 1 ANCAB 305, 84 I.D. 105
(1977) [VLS 75-1]; Appeal of
James W. Lee, 3 ANCAB 334
(1979) [LS 79-11].) Therefore
the only issues remaining in this
appeal relate to lands other than
the forty-two sections which were
the subject of the partial dismissal.

GIRI, on Mar. 19, 1980, moved to
dismiss Chickaloon on the grounds
that they have failed to allege a
sufficient property interest in lands
affected by the decision appealed to
confer standing before the Board.

Contentions of Parties

CAhikaloon

Chickaloon asserts three grounds
for standing. First, in the decision

324-693 0 - 80 - 3 : QL 3
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appealed, BLM rejects Chickaloon's
separate selections, and approves
for conveyance to CIRI all the
lands selected by CIRI villages, in-
cluding those selected by Chicka-
loon, in one unsegregated parcel.
Second, these commingled parcels
are subject to CIRI's future deter-
mination as to which lands will be
reconveyed to which village, and
Chickaloon in the interim is a bene-
ficiary and equitable title holder in
the entire parcel. Third, Chickaloon
is a party to the agreement of
Aug. 28,1976, between GIRI and its
villages (hereinafter Region/Vil-
lages agreement) and is a member
of the Cook Inlet Deficiency Land
Management Association, which
was organized to manage the land
here in dispute.

Chickaloon asks the Board first
to rule on the propriety of BLM's
rejection of Chickaloon's separate
land selections, and to clarify
whether BLM, by rejection of in-
dividual village selections and con-
veyance to CIRI, in fact caused a
merger of all such village selections
subject to later reconveyance to in-
dividual v-llages by GIRI. If this
was not the effect of the decision
appealed, then Chickaloon seeks
modification of the DIC to elimi-
nate rejection of the individual vil-
lage selections and hold such se-
lections in abeyance pending con-
veyance to CIRI and reconveyance
to the villages pursuant to § 4(a)
of P.L. 94-456, supra, and the agree-
ments of Aug. 28 and Aug. 31, 1976.
Chickaloon asserts that the agree-
ments are not private contracts out-
side the enforcement jurisdiction

of the Department, because BLM re-
lies on them in its decision. Chicka-
loon asserts that the Region/Vil-
lages agreement of Aug. 28, 1976,
is incorporated in the Region/Gov-
ernment agreement of Aug. 31,1976,
as Appendix B thereto.

Chickaloon asserts that the Re-
gion/Villages agreement creates a
Board comprised of representatives
from each village to manage land
conveyed to CIRI for reconveyance
to the villages. All village repre-
sentatives on the Board, including
Chickaloon, can veto any decision
affecting such village's land selec-
tions. The agreement with the APA
for a feasibility study on the Su-
sitna Dam Project is invalid be-
cause the dam project would have
an environmental impact on the
land selected by Chickaloon; Chick-
aloon was not notified of the meet-
ing at which the agreement was
signed; and had Chickaloon been
notified, it would have vetoed the
agreement. Chickaloon argues that
the validity of the APA agreement
is within the jurisdiction of the
Board because the decision of BLM,
here appealed, derives its authority
from the Region/Government
agreement of Aug. 31, 1976, which
in turn incorporates the Region/
Villages agreement of Aug. 28,
1976, providing for creation of the
Board through which Chickaloon
would have exercised its veto.

Cook Inlet Region, Inc.

CIRI has moved to dismiss Chick-
aloon on the grounds that they lack
a property interest affected by the
decision appealed even though the
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decision specifically rejected selec-
tion applications filed by Chicka-
loon. CIRI contends that a rejection
of Chickaloon selections, in order to
convey the same lands to CIRI for
reconveyance, was proper under the
Region/Villages agreement. CIRI
asserts that, by signing the agree-
ment, filing selections under the
four methods referenced in the
agreement, and participating in the
Deficiency Land Management -As-
sociation,' Chickaloon waived any
right to appeal conveyance under
the terms of the agreement.

GIRI contends that since they
must reconvey to each village based
on the village's land selection and
priorities, the selections are not
merged into an aggregate parcel; as

Ghickaloon claims, but, on the other
hand, claims involving reconvey-
ance are not ripe for appeal until
the reconveyance has taken place.
Finally, CIRI argues that the agree-
ment does not grant Chickaloon in-
dependent standing. CIRI contends
that the only means by which Chick-
aloon can protect its property inter-
est in the disputed lands' is for the
land to be conveyed to GIRI, for
eventual reconveyance pursuant- to
the agreement between CIRI and
its villages.

BLM
BLM asserts that Chickaloon has

standing because its 12(a) selection
is affected by the BLM decision here
appealed. BLM contends that it was
.required by the, Region/Govern-
ment agreement, ratified by § 4(a)
of P.L. 94-456, supra, to convey

the disputed land to CIRL CIRI's
reconveyances to its member village
corporations are governed by the
Region/Villages agreement to
which BLM is not a party.

As to Ohickaloon's request that
BLM hold its individual selec-
tions in abeyance pending GIRI's
reconveyances, BLM responds that
it cannot do so because upon convey-
ance to CIRI, BLM' loses jurisdic-
tion over the land and therefore can-
not maintain control over that por-
tion of the conveyance to IRI
which had originally been selected
by Chickaloon.

Further, the Board cannot order
reconveyance before final action on
eligibility of the disputed villages,
Salamatoff and Alexander Greek,
because the Region/Villages agree-
ment requires GIRI to hold lands in
trust for the villages pending litiga-
tion on eligibility. As to Ghicka-
loon's contention that its dispute is
not a private one with CIRI, BLAI
disagrees on the grounds that the
Department of the Interior was not
a party to the Region/Villages
agreement and the agreement is sub-
ject to change by the' parties.

Statues, Regulations, and Agree-
Mi6nts

Public Law 94456,, supra, pro-
vides in relevant part:

Sec. 4. (a) The Secretary is authorized
to convey lands under application for
selection by Village Corporations within
Cook Inlet Region to the Cook Inlet
Region, Incorporated, for reconveyance
by the Region; to such Village Corpora-
tions. Such lands shall be conveyed as
partial satisfaction of the statutory en-
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titlement of such Village Corporations
from lands withdrawn pursuant to sec-
tion. 11(a) (3) of the Alaska Native
Claims Settlement Act (hereinafter, "The
Settlement Act"), and with the consent
of the Region affected, as provided in sec-
tion 12 of the Act of January 2; 1976 (89
Stat. 1145, 1150), from lands outside the
boundaries of Cook Inlet Region. This
authority shall not be employed to in-
crease or decrease the statutory entitle-
ment of any Village Corporation or Cook
Inlet Region, Incorporated. For the pur-
poses of counting acres received in com-
puting statutory entitlement, the Secre-
tary shall count the number of acres or
acre selections surrendered by Village
Corporations in any exchange: for any
other landslor selections.

The authority and jurisdiction of

the Board is set forth in regulations

contained in 43 CFR 4.1(b) (5)
which provide: "Alaska Native
Claiws Appeal Board. The Board
considers and decides finally for the

Department appeals to the head of

the Department from findings of

fact or decisions rendered by De-
partmental officials in matters re-

lating to land selection arising

under the Alaska Native Claims

Settlement Act."
Standing before the Board is

governed by regulations in 43 CFR

4.902 which provide "[amny party

who claims a property interest in

land affected by determination

from which an appeal to the Alaska
Native Claims Appeal Board is al-

lowed, or an agency of the Federal

Government, may appeal as pro-

vided in this subpart."

The Region/Government agree-

ment of Aug. 31, 1976, between

Cook Inlet Region, Inc., and
Thomas S. Kleppe, then Secretary

of the Interior, provides in perti-
nent part:

A. The Secretary shall, subject to valid
existing rights, convey, as soon as reason-
ably possible, the surface and subsurface
estate in all public lands described in
Appendix A to CIRI.

B. CIRI shall reconvey the surface
estate of such lands to the Village Cor-
porations within the region pursuant to
an agreement between CIRI and the af-
fected Village Corporations, which agree-
ment is attached as Appendix B to this
agreement and which agreement may be
modified by the parties thereto.

* 8 * * * * e*

F. Only the following lands shall be
conveyed to Village Corporations within
Cook Inlet' Region:

*: * * * * * *

3) Lands conveyed by CIRI pursuant
to this section; and pursuant to the Term
and Conditions as clarified August 31,
1976.

G. CIRI shall have the power to ad-
minister the lands conveyed pursuant to
this Agreement in accordance with the
Region-Village agreement attached as
Appendix B.

Appendix; A lists, under the
heading Talkeetna Mountains, Se-
ward meridian, Alaska, all the
lands which remain as the subject
of this dispute; i.e.:

T. 32 N., B. 1 B.,
Sec. 33, all
T. 31 N.,R.2 B.,
Secs. 5, 6, 13, all
T. 31 N., B. B.,
Secs. 18 and 23, all,
T 81 N., B. 4 B.,
Secs. 10, 15 and 20, all
T. 32 N., R. 1 W.,
Secs. 25 through 28, 31, 32, 33, and 36,
all

Appendix B entitled, ANCSA
SECTION 12(a) CONVEYANCE
AGREEMENT BETWEEN
COOK INLET REGION, INC.,
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AND THE VILLAGE CORPO-
RATIONS OF NINILCUIK,
KNIKATNU, ALEXANDER
CREEK, SALAMATOFF, TYO-
NEK, CHICKALOON AND SEL-
DOVIA [the Region/Villages
agreement], provides in pertinent
part:

WHEREAS:

1. There have arisen certaint questions
about the validity of selections of the
Village Corporations in Cook Inlet Re-
gion in areas withdrawn by the Secretary
under Section 11(a) (3) of ANOSA; and

2. Both the Cook Inlet Region and the
Village Corporations desire a legislative
resolution that shall insure that the Vil-
lage Corporations receive their statutory
entitlement under ANCSA; and

3. A legislative resolution has been pro-
posed that would assure rapid conveyance
to the Region and the Village Corpora-
tion of many lands within such deficiency
areas; and

4. Such a resolution can be accompanied
by fair administration of such lands by
Cook Inlet Region and reconveyance to
the Village Corporation as rapidly as
possible:

IT IS THEREFORE AGREED THAT:

1. Cook Inlet Region, and the under-
signed (hereinafter referred to as Village
Corporations) support the legislation at-
tached as Appendix A to this agreement
or a version substantially conforming
thereto;

2. There shall be formed a Board with
one representative from each of the Vil-
lage Corporations that has selected lands
under Section 12(a) within the areas to
be conveyed to Cook Inlet Region under
the legislation described in Appendix A.
'It shall be the function of this Board
exclusively to exercise the consent powers
described in Paragraph 3(C) of this
Agreement. Each Village Corporation
shall designate its own representative to
the Board. The term of the Board shall
expire at the time total 11(a) (3) convey-

ance as required by ANSCA has been re-
ceived by all the affected Village Corpo-
rations party to this agreement. The op-
eration of the Board shall be governed by
bylaws established within one year
hereof. In the event of disagreement the
matter shall be arbitrated under the
rules of the American Arbitration As-
sociation.

3. Upon receipt of a conveyance of such
deficiency land from the Secretary of the
Interior pursuant to the legislation at-
tached as Appendix A, Cook Inlet Region
will reconvey the surface estate to such
land to the Village Corporation entitled
thereto under their Section 12(a) selec-
tions as rapidly as possible, guided by the
following standards:

A. Unless the affected Village Corpora-
tions otherwise agree, their Sections
12(a) selections, including the specific
tracts selected and the priorities listed in
those selections shall govern.

B. Where there is no conflict among
the Village Corporations arising from
the alternate methods of filing (Methods
A, B, C and D), see Appendix B, and
where it is clear that a Village Corpora-
tion will be eligible for the land and will
reach the parcel in its priorities, the Re-
gion shall immediately reconvey the land
such reconveyance to be made within 10
working days of receipt of such convey-
ance to the Region from the Secretary.

C. Where, as a result of conflict in the
above stated Section 12(a) filings or
where, as a result of outstanding litiga-
tion concerning Village Corporation eligi-
bility, * * * the right of a Village Cor-
poration to immediate reconveyance is
not certain, Cook Inlet Region shall hold
and administer the lands to which the
Village'Corporation will ultimately be en-
titled in trust for the benefit of such
Village Corporations, with the following
limitations:

(i) Cook Inlet Region shall not develop
or cause to be developed any portion of
the surface or subsurface estate of any
such lands held in trust by the Region
without the consent of the Board de-
scribed in Paragraph 2.
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(ii) Such provision shall apply until
the Section 12(a) entitlement of the Vil-
lage Corporations is satisfied.

D. Cook Inlet Region shall reconvey
such lands as soon as the uncertainties
are resolved.

* * * * *

5. Except as specifically provided in
this agreement, the provisions of ANCSA
are fully applicable to this agreement,
such provisions to be insured by the legis-
lation attached.

The agreement is signed by the pres-
ident or general manager of each
village corporation listed in the cap-
tion and by the president of Cook
Inlet Region, Inc.

DECISION

Standing

To have standing. to appeal,
Chickaloon must claim a property
interest, in lands affected by the de-
cision appealed. (43 CFR 4.902.) It
is undisputed that Chickaloon is en-
titled to receive conveyance to cer-
tain lands selected under §12(a) of.
ANCSA (at a minimum, approxi-
mately 55,682 acres); that Chicka-
loon filed applications for the land
here in dispute; that Chickaloon's
individual land selections were re-
jected by BLM in the decision here
appealed; and that the lands se-
lected by Chickaloon were approved
for conveyance to GIRI for recon-
veyance pursuant to P.L. 94-456,
&upra, and the agreements.

With regard to those lands for
which it filed the selection applica-
tions rejected by BLM in the deci-
sion here appealed, the Board rules
that Chickaloon has standing.

As the Board has stated in an
earlier appeal (Appeal of State of

Alaska, 3 ANCAB 196, 86 ID. 225
(1979) [VLS 78-42] ), the standing
requirement in 43 CFR 4.902 fo-
cuses on an interest in land claimed
by an appellant, and on the relation-
ship between that interest and the
determination being appealed. The
interest claimed must be a property
interest, and it must be affected by
the determination.

The interest claimed by Chicka-
loon is the land selected for its land
entitlement under ANCSA, to
which the village will eventually
receive patent. This is clearly a
property interest within the con-
templation of regulations in 43 CFR
4.902.

As to whether this property in-
terest is affected by the decision ap-
pealed, that decision rejects the land
selection application filed individ-
ually by Chickaloon, and approves
conveyance .of the same lands to
CIRI for. reconveyance.

Chickaloon does not dispute that
P.L. 94-456, supra, authorizes the
Secretary "to .convey lands under
application for selection by Village
Corporations * * to the Cook
Inlet Region, Incorporated, for re-
conveyance by the Region to such
Village Corporations." Rather,
Chickaloon disputes the method by
which BLM purports to implement
the statutory amendment and its
agreements. Chickaloon asserts that
the form and language of the Deci-
sion to Issue Conveyance adversely
affect their property interest.

'Whether this decision by BLM is
considered to affect Chickaloon ad-
versely, as the appellant contends,
or whether, as GIRI asserts, it af-
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fects them favorably by removing
procedural impediments to their re-
ceipt of land, it is clear that there
is a legitimate question as to wheth-
er the decision does affect Chicka-
loon's interest in its land entitle-
ment under ANCSA.

[1] Where land selections by a
Cook Inlet village corporation pur-
suant to § 12(a) of ANCSA are re-
jected by BLM so that such lands
may be conveyed to Cook Inlet Re-
gional Corp. which. is obligated to
reconvey lands to the village under
the terms of an amendment to
ANCSA, the village corporation's
interest in its rej eeted land selection
and in its ultimate right to recon-
veyance of land constitutes a prop-
erty interest affected by a determi-
nation of BLM, sufficient to confer
standing under regulations con-
tained in 43 CFR 4.902.

Accordingly IRI's motion to
dismiss Chickaloon for lack of
standing is denied.

The issues raised by the appellant
are:

(1) Whether BLM erred by re-
jecting Chickaloon's land selections
under § 12(a) of ANCSA and ap-
proving conveyance of such lands to
CIRI?

(2) Whether as a result of BLM's
rejection of Chickaloon's land se-
lections, the choice of lands to be
subsequently reconveyed by CIRI
to the village corporations lies with-
in the discretion of CIRI or is con-
trolled by each village's individual
land selections?

(3) Whether the agreement be-
tween APA, GIRI and the GIRI

villages of Tyonek, Salamatoff, Sel-
dovia, Knik and Ninilchik is in-
valid because executed without the
concurrence of Chickaloon as re-
quired by the bylaws of the Cook
Inlet Deficiency Land Management
Association?

With regard to the first issue, the
Board affirms BLM; as to the sec-
ond issue, the. Board finds the deci-
sion here appealed does not adjudi-
cate Chickaloon's rights of recon-
veyance from CIRI; as to the third
issue, the Board finds it outside the
jurisdiction of the Department of
the Interior to adjudicate contrac-
tual disputes between third parties.

The agreement of Aug. 31, 1976,
between GIRI and the Department
specifically provides, in paragraph
A, "The Secretary shall, subject to
valid existing rights, convey, as soon
as reasonably possible, the surface
and subsurface estate in all public
lands described in Appendix A to
CIRI." As previously noted the
lands here in dispute are included
in those described in Appendix A.
See. 4(a) of P.L. 94-456, supra, en-
acted in part to implement this
agreement, provides, "The Secre-
tary is authorized to convey lands
under application for selection by
Village Corporations within Cook
Inlet Region to the Cook Inlet Re-
gion, Incorporated, for reconvey-
ance by the Region to such Village
Corporations." Under the terms of
the agreement, authorized by P.L.
94-456, BLM was obligated to con-
vey Chickaloon's land selections to
CIRI, for later reconveyance.

219]
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[2] Where the Secretary and
Cook Inlet Regional Corp. execute
an agreement setting forth the pro-
cedure by which land shall be con-
veyed to the regional corporation
and to village corporations for vil-
lages within that region, and such
procedure is authorized by Con-
gress in an amendment to ANCSA,
such agreement is binding on BLM
and BLM is required to convey
lands to the regional corporation
pursuant to the terms of the agree-
ment.

Chickaloon contends that BLM's
rejection of its land selection prior
to conveyance of the same lands to
CIRI extinguishes Chickaloon's se-
lection, resulting in a merger of all
land selections, thereby leaving the
choice of lands to be reconveyed to
them entirely within the discretion
of CIRT. Asserting that this result
was not intended by the agreement
between the Secretary and CIRI,
Ohickaloon seeks to have BLM hold
its land selections in abeyance until
CIRI reconveys these lands to
Chickaloon.

The Board finds that BLM's re-
jection of Chickaloon's selection in
the DIC was not an adjudication of
Chickaloon's rights of reconveyance
pursuant to P.L. 94-456, supra, and
its agreements and therefore does
not result in either extinguishment
or merger of individual village land
selections as between IRI and its
village corporations.

[3] When BLM rejects a village
corporation's land selections for the,
purpose of conveying such lands to
Cook Inlet Region Corp. for re-

conveyance pursuant to § 4(a) of
P.L. 94-456, supra, and agreements
between the villages and CIRI, the
rejection extinguishes the right of
the village corporation to receive
title from the Federal Government
to those lands selected but does not
adjudicate or extinguish the right
of the village corporation to receive
title to those lands selected from
CIRI.

[4] The rights of a village cor-
poration in the Cook Inlet Region
to receive title from Cook Inlet Re-
gion, Inc., to lands for which it had
applied pursuant to § 12 (a) of
ANOSA are determined by the
terms of § 4(a) of P.L. 94-456, su-
pra, and associated agreements. It
is clear from a review of the amend-
ment and agreements that the ap-
plications for selection are the basis
of the entire reconveyance process
and that no action taken by BLM
to clear its records for conveyance
to CIRI could affect the reconvey-
ance terms as contained in the
amendment or agreements.

CIRI does not dispute this inter-
pretation but, rather, asserts in
their brief filed Mar. 19, 1980, that
copies of each village's selections
under the four alternate methods
shall be used by CIRI to issue re-
conveyances, in accordance with the
agreements of Aug. 28 and Aug. 31,
1976. Filed with CIRI's brief is- an
affidavit to this effect by their land
manager.

As to Chickaloon's request that
the Department of the Interior hold
its land selections "in abeyance"
pending reconveyance by GIRI, the
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Board finds no authority for such
action.

Chickaloon in effect seeks admin-
istrative enforcement of paragraph
B of the Regional/Government
agreement of Aug. 31, 1976, which
provides: "CIRI shall reconvey the
surface estate of such lands to the
Village Corporations within the re-
gion pursuant to an agreement be-
tween CIRI and the affected Vil-
lage Corporations."

However, the agreement provides
no such enforcement mechanism.
The manner in which CIRI is to re-
convey to the village corporations
is governed by the Region/Villages
agreement of Aug. 28, 1976. While
this agreement was referenced as
governing reconveyance in the Re-
gion/Government agreement of
Aug. 31, 1976, there is no author-
ization for the BLM to withhold or
condition conveyance to CIRI in
order to enforce the Region/Vil-
lages agreement.

There being no authority in the
Cook Inlet Region/Government
agreement to do otherwise, BLM's
conveyance of lands to CIRI, pur-
suant to the amendment and agree-
ment, must be affirmed and has the
same legal effect as all conveyances
of land by BLM under ANCSA.

As the Board has already ruled,
interim conveyance and patent are
documents of equal significance in
the granting of title under ANCSA,
and when interim conveyance has
been issued, the Secretary and this
Board lose jurisdiction over those
interests in land which have been
conveyed (Appeal of James W. Lee,

supra). Upon conveyance of the dis-
puted land to CIRI as required by
the agreement of Aug. 31, 1976,
BLM loses administrative jurisdic-
tion over that land and cannot hold
any part of it "in abeyance" in order
to protect Chickaloon's interest in
reconveyance from CIRI.

[5] Interim conveyance and pat-
ent are documents of equal signifi-t
cance in the granting of title under
ANCSA and its amendments, un-
less such amendment provides
otherwise. See. 4(a) of P.L. 94-456,
supra, does not authorize the Sec-
retary of the Interior to grant less
than full legal title to CIRI. There-
fore, when BLM issues interim con-
veyance to CIRI pursuant to P.L.
94-456, supra, the Secretary and
this Board lose jurisdiction of those
interests, in lands which have been
conveyed and cannot maintain con-
trol over such lands pending recon-
veyance by CIRI.

The foregoing conclusion on is-
sues 1 and 2 are dispositive of this
appeal. The Board notes for the
record that Chickaloon also attacks
the validity of the agreement exe-
cuted by CIRI, other CIRI villages,
and the APA, on the grounds that
Chickaloon, under the bylaws of the
Cook Inlet Deficiency Land Man-
agement Association, had the power
to veto such agreement but was
wrongfully deprived of the op-
portunity to do so..

[6] The Board finds that this
matter is not within its jurisdiction
and accordingly repeats its finding
in the previous order of partial dis-
missal that contractual disputes be-
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tween the appellant and other cor-
porations are not appeals from find-
ings of Departmental officials
within the contemplation of juris-
dictional regulations in 43 CFR
4.1(b) (5), nor can they be decided
by this Board in connection with
such appeals.

This represents a unanimous de-
cision of the Board.

JuDITH M. BRADY
Admninistrati've Judge

ABIGAIL F. DUNNING

Administrative Judge

JOSEPH A. BALDWIN

Ad'rministrative Judge

APPEALS OF CEN-VI-RO OF TEXAS,
INC.

IBCA-718-5-68 and IBCA-755-12-68
Decided June A, 1980

Contract No. 14-06-D-5028, Specifica-
tions No. DC-6000; Contract No. 1-
06-D-5244, Specifications No. DC-
6130,. Canadian River Project, Texas.

Revised claim, sustained in part.

1. Contracts: Disputes and Remedies:
Burden of Proof
In a case remanded to the Board by the
Court of Claims in which the Board had
previously found that 1,013 concrete pipes
were wrongfully rejected and the Court
of Claims afforded the contractor an op-
portunity to show by record evidence that
more pipes were so rejected, but the con-
tractor offered no probative evidence of
additional wrongful rejections, the Board
declined to increase the equitable adjust-
ment allowed in its original decision.

2. Contracts: Construction and Opera-
tion: Changes and Extras-Contracts:
Disputes and Remedies: Equitable
Adjustments
Where an earlier decision of the Board
upheld the Government's interpretation
of internal diameter tolerances in the
manufacture of concrete pipe but the
Court of Claims held that the tolerances
were too strict and remanded the ap-
peal to the Board for reconsideration of
the equitable adjustment to include the
effects of erroneous rejections of pipe for
small diameters, the Board found that
the effects of the Government's actions
were so intermingled with the effects of
actions for which the contractor was re-
sponsible that no formula could be devised
to make a precise apportionment of the
causes of inefficiencies. In the absence of
any sound basis for a precise determina-
tion, the Board utilized a jury verdict ap-
proach to allow the contractor an equi-
table adjustment for the effects of the
Government's actions early in the produc-
tion of concrete pipe.

3. Contracts: Construction and Opera-
tion: Allowable Costs-Contracts: Dis-
putes and Remedies: Burden of Proof
Where, upon remand from the Court of
Claims, the Board was directed to make
a specific finding as to whether, if pipes
rejected for small diameters or marked
as special hydros had been available for
use, the supply of acceptable pipe would
have been sufficient to allow pipe laying
operations to continue and the-contractor
merely alleged that its average produc-
tion of pipe was greater than the average
number of pipe it was required to furnish
to its pipe-laying subcontractor, the con-
tractor's allegations obscured the fact
that its own production and construction
schedule called for specific sizes and
lengths of pipe at specific times. The
Board found that the contractor's total
production was insufficient to maintain
the contractor's own pipe laying schedule
and therefore denied the contractor's
claim for reimbursement of the payment

[87 I.D.
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it made to. settle the delay claim of the
subcontractor.

4. Contracts: Construction and Opera-
tion: General Rules of Construction
Where the contractor claimed interest for
the cost of borrowing money to finance
the Government caused Increase in costs
under a contract awarded before Gov-
ernment regulations required an interest
clause, the Board followed the Court of
Claims' rule laid down in Dravo Corp. v.
United States, 594 F.2d 842 (Ct. Cl. 1979),
and denied the contractor's interest
claims.

APPEARANCES: Mr. H. A. Federa,
Secretary & General Counsel, Cen-Vi-
Ro of Texas, Inc., c/o Raymond Inter-
national, Inc., Houston, Texas, for
Appellant; Mr. Henry J. Strand, De-
partment Counsel, Denver, Colorado,
for the Government.

OPINION BY
ADMINISTRA TIVE

JUDGE PACKWOOD

INTERIOR BOARD OF
CONTRACT APPEALS

-These appeals come before the
Board on remand from the Court of
Claims for reconsideration to deter-
mine whether appellant is entitled
an increased equitable adjustment
as a result of the court's finding that
the Government imposed unreason-
ably strict inside diameter toler-
ances for concrete pipe manu-
factured by appellant.

The claims of Cen-Vi-Ro of
Texas, Inc. arose under two con-
struction contracts of the' Depart-
ment of the Interior in the Cana-
dian River Project. The project in-
volved several construction con-

tracts calling for a total of 322 miles
of pipeline, pumping plants and
related work to furnish water to 11
cities in the Texas Panhandle. Cen-
Vi-Ro was the prime contractor in
Contract No. 14-06-D-5028, Speci-
fication DC-6000, which provided
for pipe manufacture, pipe laying,
and related work for approximately
90 miles of pipeline. The reinforced
concrete pipe was manufactured by
Cen-Vi-Ro and all other work was
subcontracted to R. H. Fulton. ID
Contract No. 14-06-D-5244, Speci-
fication 6130, R. H. Fulton was the
prime contractor for construction of
approximately 140 miles of pipe-
line and Cen-Vi-Ro was the sub-
contractor for the manufacture of
concrete pipe. The estimated con-
tract price in DC-6000 was
$12,464,227 and in DC-6130 it was
$8,785,519.02.

Cen-Vi-Ro of Texas, Inc., was
organized as a wholly-owned sub-
sidiary of Raymond International,
Inc., for the purpose of bidding on
contracts in the Canadian River
Project. The name is derived from
centrifugation, vibration, and rota-
tion, the three major steps in a pipe
manufacturing process developed
by a sister corporation in Cali-
fornia. Cen-Vi-Ro had no manu-
facturing facilities when it was
awarded its first contract. It built
facilities at Plainview, Texas, re-
ferred to as the north plant, to make
larger sized pipe for DC-6000 and
later built facilities, referred to as
the south plant, to manufacture
smaller diameter pipe. Production
of pipe in the north plant began on
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May 29, 1964, and in the south plant
on Apr. 2, 1965.

At the beginning of production
at the newly constructed north
plant, some machine operators and
supervisory personnel were brought
in from California, but the prin
cipal labor supply was derived from
the local area and many of the new
employees were inexperienced in
production work. 

From the beginning of produc-
tion to May 1965, Cen-Vi-Ro ex-
perienced a number of production
difficulties including problems in
making reinforcement cages, in
using the 20-foot spinning machine,
in fallouts where sections of con-
crete fell or pulled away from the
reinforcing steel, in rocky bells
where aggregates were exposed in
bell areas, with longitudinal and
circumferential cracks, with uncon-
solidated concrete in bell and spigot
areas, and with flaking and crack-
ing interiors. In addition, by Oct.
15, 1964, the Government had
marked 1,045 pieces of pipe as de-
fective because of small diameters.
By Oct. 17, 1964, 477 pipes had been
marked for special hydrotests. Total
production through October 1964
was approximately 3,200 units. As a
result of a shortage of pipe, pipe
laying was suspended on Nov. 21,
1964, and was resumed on May 10,
1965.

Cen-Vi-Ro took a number of ac-
tions to reduce the number of re-
jections for small diameters,
including decreasing the quantities
of mix, milling down the end rings
on the forms, building up the roll-
ers and grinding the interiors of
rejected pipe. By December 1964,

small diameters were about 3 per-
cent of production and by January
1965 small diameters were no longer
a problem. Correction of the small
diameter problem was one cause of
other problems with production of
pipe having flaking and scaling in-
teriors. Production of pipe with bad
interiors was most prevalent in
February and March 1965. About
Apr. 12, 1965, the Government re-
laxed its criteria for measuring
internal diameters of the pipe and
began accepting pipe in accordance
with appellant's. interpretation of
the specification. The production of
pipe with bad interiors had almost
disappeared by May 1965.

Appellant submitted claims total-
ing $2,147,554 under DC-6000 and
$976,926 under )C-l130, contend-
ing that it had been subjected to
more rigorous standards for the
production of pipe than the con-
tract required.1

In its earlier opinion, the Board
allowed appellant $218,180.83 on
DC-6000 claims and $5,348.95 on
DC-6130 claims.2 Following the
Board's decision, Cen-Vi-Ro insti-
tuted suit in the Court of Claims,
which found that the Board's in-
terpretation of the internal diam-
eter tolerances was not in accord-
ance with the specification. The
court remanded the case to the
Board for reconsideration of the
equitable adjustment in accordance
with the court's decision.

1 The statement of facts is summarized from
pages 2 through 9 of the Trial Judge's pro-
posed decision for the Court of Claims, which
pages were adopted by the Court without
change in the order of remand.

2 Cen-Vi-Ro of Texas, Inc., IBICA Nos. 718-
5-68 and 755-12-68: (Feb. 7, 1973), 80 I.D.
29, 73-1 B4CA par. 9903.
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The Board notes that the claims
under both DC-6000 and DC-6130
were consolidated before the Court
of Claims and both were remanded
although no small diameter were en-
countered under DC-6130. Since
the court did not overrule the
Board's findings with respect to
DC-6O130 and production of pipe
for that specification was not af-
flicted with small diameter prob-
lens, reconsideration of the equi-
table adjustment will be limited to
determining the effect of the small
diameter interpretation on pipe
production under DC-6000.

After remand to the Board, ap-
pellant submitted its revised claim
in the following form:

Item I. Disruption Period
May 15, 1965 through
September 1965.
$309,821.96 X 15=
'$46,473.29
(+$309,821.96) ______ _$356, 295. 25

Item II. Disruption Period
September 1, 1964
through May .15, 1965,
$510,842.82X.15=
$76,626.42
(+$510,842.82) __ 587,469.24

Item III. Cost of Rejected
Pipe. $174,916.81X.15=
$26,237.52
(+$174,916.81) … 201, 154. 33

Item IV.A. Substituted
Pipe. $17,554.91x.15=
$2,633.24 (+$17,554.91)- 20,188. 15

Item IV.B. Payment to Sub-
contractor for Delay in.
Pipe Laying. $100,000
x.15=$15,000
.(+$100,000) _-____ -115,000. 00

Item I.C. Cost of Land
Rented for Pipe Storage.
$18,000X.15=$2,700.0O X

(+$18,000) ____ 20, 700.00

Item IV.D. Costs Resulting
from Reduction of the
Lot Test Period.
$1224.96X.15=$183.74

(+$1224.96) - 1, 408.70

Total- _ 1, 302, 215. 67

Although the contracts in ques-
tion were awarded long before pro-
curement regulations required an
interest clause, appellant has also
claimed interest for the cost of bor-
rowing money to perform the extra
work caused by the Government's
actions.

Before addressing the elements
of appellant's claim, we will first
examine appellant's motions to ex-
punge evidence.

Appellant's Motions to Expunge.
Evidence

At the hearing in Houston, Tex-
as, after remand to the Board the
Government offered in evidence, as
Government Exhibit 160, copies of
two letters which Cen-Vi-Ro had
furnished to the Government on
discovery. Appellant objected to
the introduction of the exhibit,
claiming that the two letters were
privileged communications covered
by the attorney-client privilege
(Tr. 2489). The letterhead of the
first letter identified its author as
both secretary and general counsel
of Raymond International, the par-
ent corporation of Cen-Vi-Ro. It
was not clear from the face of the
letter in which capacity the author
was acting when he prepared the
letter. The second letter in response

to the inquiries in the first set forth

certain preliminary cost figures re-
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garding Cen-Vi-Ro's claim. Since
neither letter gave any indication
that the parties were attorney and
client, the exhibit was admitted
over appellant's objection.

After the hearing, appellant
moved the Board to expunge Ex-
hibit 160 from the record since the
general counsel had been author-
ized by the president of the com-
pany to act as its attorney in pur-
suing its claim against the Govern-
ment. The motion was denied and
appellant asked for reconsideration
of the ruling.

On reconsideration, the Board
now finds that, although the letters
do not clearly show that they were
written as a part of an attorney-
client relationship, the letters do
not clearly rule out such a possibil-
ity. Accordingly, Government's
Exhibit 160-is hereby stricken and
expunged from the record as a
privileged communication between
attorney and client.

With respect to Government Ex-
hibit 179, entitled Scheduled and
Actual Pipe Production and Con-
struction, appellant objected to its
admission on the ground that it
was not an original document and
appellant had not had time to ex-
amine the documents from which
the summaries were derived in or-
der to verify the accuracy of the
exhibit (Tr. 2939). The scheduled
production and scheduled construc-
tion figures were derived from Ex-
hibit 77 which was received in evi-
dence at the first hearing. The
backup documentation for the re-
maining figures was present in the
hearing room and the ruling on

admissibility of the exhibit was de-
ferred until appellant could check
the documentation (Tr. 2941). At
the conclusion of the hearing, ap-
pellant had not checked the docu-
mentation. Exhibit 179 was ad-
mitted but the record was left open
to give appellant an opportunity to
examine the documentation and
furnish any different figures it
might derive therefrom (Tr. 3034).

After the. conclusion of the hear-
ing, the Government furnished ap-
pellant a corrected copy of Exhibit
179 which increased by 20 feet the
cumulative totals of 66-inch "A"
wall pipe which were accepted for
shipment in September and October
1964. When Appellant responded
that it had no objection to Exhibit
179, the Government then furnished
to the Board a corrected copy with
the two corrections made in red ink.

Appellant thereafter moved the
Board to strike the corrected copy
of Exhibit 179 and the letter which
accompanied it on the ground that
it was an attempt by the Govern-
ment to place matters in evidence
after the record was closed. Appel-
lant's position is correct. The rec-
ord was left open for appellant to
examine the backup data for Ex-
hibit 179 and to submit any differ-
ent figures it might derive there-
from, but the record was not left
open for the Government to submit
further revisions of the exhibit.

Accordingly, the Board hereby
strikes the corrected copy of Exhib-
it 179, and the cover letter which
furnished it, from the record. As
indicated below, no finding of fact
with respect to the cumulative totals
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of pipe accepted for shipment in
September and October 1964 is nec-
essary for the Board's decision in
any element of appellant's claim.

1. Disruption Period from May 15,
1965, through September 1965
In its revised claim before the

Board, Cen-Vi-Ro claimed disrup-
tion costs for all 2,240 pipe units re-
jected for scaling during the
May 15, 1965, inventory, and also
for 214 pipe units rejected for fall-
outs, 233 pipe units rejected for
rocky bells, and 500 special
hydrotests.

[1] Cen-Vi-Ro's claim for dis-
ruption costs for all 2,240 pipe units
rejected for scaling was presented
to the Court of Claims. Pages 27
and 28 of the trial judge's recom-
mended decision, which were af-
firmed and adopted by the court
without modification, contain the
following observations and ruling:

Inasmuch as 1,013 pipes previously re-
jeeted were accepted in September 1965,
the IBCA considered that it was highly
unlikely, that those units required any
substantial repairs and accordingly ruled
that they should not have been rejected.
Plaintiff contends that an equitable ad-
justment should have been permitted for
disruption costs on all 2,240 pipes re-
jected for scaling during the May 15 in-
ventory, rather, than the 1,013 units
allowed by the IBCA. Although the bu-
reau's misinterpretation of the small di-
ameter tolerances clearly is one cause in
the sequence that led to rejections for
flaking and scaling, rejections classified
as such were also made because of bad
interiors and for cracking, and the rec-
ord is not clear as to the extent such con-
ditions were present in additional pipes.
Unless plaintiff on remand can provide

record information sufficient to establish
entitlement to an increase equitable ad-
justment, because the additional pipes
were rejected wrongfully, this ruling of
the IBCA should stand.

'Cen-Vi-Ro did not take advantage
of the opportunity afforded it by the
Court of Claims and it presented no
record information to establish that
more than 1,013 pipe units were
wrongfully rejected. Instead of rec-
ord information, Cen-Vi-Ro merely
offered the argument that the
Board's original opinion did not
consider that the Government
should be responsible for pipes with
defects which flowed from Cen-Vi-
Ro's efforts to eliminate small diam-
eter pipes.

The Board's finding that efforts
to avoid small diameter pipes were
the primary cause of flaking and
scaling interiors means only that
those efforts were first in order of
occurrence. As stated by the court,
above, the Government's misin-
trepretation of the small diameter
tolerances clearly is one cause in the
sequence that led to rejections for
flaking and scaling. It is equally
clear that other causes were present,
but appellant's repeated allegations
that rejection of all 2,240 pipes
flowed from the small diameter
problem do not resolve the question
whether more than 1,013 units were
improperly rejected. Allegations
are not a substitute for proof.

In view of the failure of proof,
the Board's! previous ruling that
1,013 pipes were improperly re-
jected for scaling is found to be cor-
rect in accordance with the guide-
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lines given in the court's decision
cited above.

Cen-Vi-Ro also claimed disrup-
tion costs for 214 pipes rejected for
fallouts and 233 pipes rejected for
rocky bells at the May 15, 1965, in-
ventory. At the hearing held after
remand from the Court of Claims,
appellant introduced testimony
from Mr. William Provan, Presi-
dent of Cen-Vi-Ro Concrete Pipe
and Products, a wholly owned
subsidiary of Concrete Pipe and
Products Co., of Richmond, Vir-
ginia, companies which have no
association with Cen-Vi-Ro of
Texas, Inc., the appellant (Tr.
2532-2608). Although appellant
did not fully articulate its inten-
tion, it apparently intended to
present Mr. Provan as an expert
witness with respect to production
of pipe by the Cen-Vi-Ro process.
On cross-examination, Mr. Provan
testified that he was not an engi-
neer, and that his education had
been in the field of business admin-
istration. His only training in con-
crete mixes and pipe production
were various short courses in pro-
duction given by the American Con-
crete Pipe Association. Mr. Provan
stated that he did not consider him-
self to be an expert on concrete
mixes and he did not hold himself
out as an expert on engineering mat-
ters (Tr. 2560-2561). Mr. Provan
further testified that he had never
used a 16-foot machine or a 20-foot
machine in his operations. His
experience was limited to use
of 12-foot machines except for
one 16-foot machine which his
company manufactured and sent

to Spain (Tr. 2594-2595). Appel-
lant's Exhibit V shows that the
machines used in this contract
were 16-foot and 20-foot ma-
chines. The expertise of Mr. Pro-
van appears to be in the areas of
management and administration.
The Board attaches little weight to
his testimony that rocky bells and
fallouts are two possibilities if the
pipe forms are not overfilled and if
the interior of the pipe is not rolled
(Tr. 2538).

The Government introduced evi-
dence in the form of charts derived
from inspection records which show
that fallouts and rocky bells oc-
curred at random throughout the
period of pipe production and were
not bunched in the period when the
pipe with flaking and scaling in-
teriors were being produced (Gov.
Exhs. 167, 168, 169). Appellant ob-
jected to introduction of these ex-
hibits, contending that they used a
variety of records which over-em-
phasized the defects in the early pe-
riods and under-emphasized defects
in later periods. Appellant declined
the opportunity to inspect the origi-
nal records in order to produce its
own summary and is not in a posi-
tion to criticize the accuracy of the
Government's summary of defects.
These exhibits are significant, not
for the exact numbers of defects,
but for the fact that they show that
fallouts and rocky bells occurred
throughout the pipe production and
were not clustered in the period
when scaling and flaking interiors
were being produced.
*Accordingly, the Board finds that

the record will not support the con-
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elusion that all rocky bells and fall-
outs resulted from efforts to avoid
making small diameter pipe. The
Board further finds that appellant
has offered no evidence to enable the
Board to find that some specific
number, less than the total number
of rocky bells and fallouts, resulted
from efforts to avoid making small
diameters.

In view of appellant's failure to
provide record information that ad-
ditional pipes were wrongfully re-
jected, the Board, following the rul-
ing of the court, finds the Board's
original decision, that 1,013 units
were wrongfully rejected, to be cor-
rect.

In its previous decision, the
Board made a detailed examination
of the claim for an equitable adjust-
ment for special hydrotests that
were not authorized by the contract.
The Board sustained Cen-Vi-Ro's
claim for compensation for con-
ducting 283 special hydrostatic
tests, but found that all other hydro-
static tests were conducted in ac-
cordance with the contract and were
not compensable except to the
extent that conducting special hy-
drostatic tests contributed to the
disruption allowed for improper re-
jection of the 1,013 pipe units. Ap-
pellant has shown no basis for fur-
ther equitable adjustment based on
special hydrotests.

Pursuant to the court's ruling the
Board affirms its earlier decision
that appellant is entitled to an equi-
table adjustment for disruption
caused by improper rejection of
1,013 pipe units on May 15, 1965.

The Board denies appellant's claim
for an increased equitable adjust-
ment for the period May 15 through
September 1965, for failure of proof
that additional pipe were wrong-
fully rejected.

II. Disruption Period September 1,
1964, through May 15, 1965.

[2] The finding by the Court of
Claims that the Board was in error
in its interpretation of the specifica-
tion relative to permissible diame-
ters noted that the effects of the
error on appellant's claim are not
clear. Cen-Vi-Ro was allowed to use
pipe that accorded with its inter-
pretation of the contract and there
were no final rejects for small di-
ameters.

Appellant offered testimony of
Mr. Roy Silva, office manager and
accountant, who testified that the
books and records of Cen-Vi-Ro
were not kept in a manner which
would enable it to establish its
actual costs in support of an equi-
table adjustment (Tr. 2653-2659).
In such case, the court directed the
Board to allow appellant to support
its claim for *an equitable adjust-
ment by other evidence, exclusive of
the total cost method, which shows
its reasonable costs (Court's Order
of Remand, p. 1).

For reasons which it did not dis-
close, appellant chose not to offer
any evidence as to its reasonable
costs. Instead, it relied on the for-
mula, used by the Board in the ear-
]ier decision to determine the loss of
efficiency resulting from wrongful
rejection of 1,121 pipes to deter-

324-693 0 - 80 - 4 : QL 3
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mine the disruption resulting from
wrongful rejection of pipe for
small diameters and for other de-
fects which it alleged were the re-
sult of its efforts to avoid making
small diameter pipe. Appellant
claimed an equitable adjustment of
$458,478.52, plus 15 percent for in-
direct costs, if the special hydrotests
are not considered, and if hydro-
tests are considered, $510,842.82
plus 15 percent for a total of
$587,469.24 for disruption during
the period Sept. 1, 1964, through
May 15, 1965.

The difficulties presented by ap-
pellant's approach .are formidable.
In the first instance, the Board was
using as a base period the 4l/2-
month period following Oct. 1, 1965,
and comparing it with the 41/2-
month period immediately preced-
ing Oct. 1, 1965, to determine the
excess of man-hours in the disrup-
tion period over those in the base
period. In doing so, the Board as-
sumed that inefficiencies in the dis-
ruption period were primarily re-
lated to rejection of pipe during the
May 15 inventory and observed that
such assumption may not have been
accurate. For the limited purpose
for which it was employed, how-
ever, we considered it to be the most
appropriate method of determining
the' equitable adjustment. In the
present instance, appellant asks the
Board to use the same base period
of 41/2 months beginning on Oct. 1,
1965, and to compare it with a much
earlier 81/2-month period that is sep-
arated from the base period by 4/2
months. There was no event on
Sept. 1, 1964, comparable to the

May 15, 1965, inventory which re-
sulted in rejection of a large' num-
ber of pipe, some wrongfully. As
enumerated by the court on page 4
of the trial judge's opinion, appel-
lant had a number of production
difficulties unrelated to the rejection
of pipe for small diameters.

In view of these difficulties, we
are unable to assume that all in-
efficiencies in the disruption period
were the result of rejection of pipe.

Appellant's Exhibit Z shows that
the number of man-hours per ton
of pipe production dropped steadily
in September and October from a
peak in August 1964. After the ex-
tent of the small diameter problem
became apparent in October, the
number of man-hours per ton of
pipe production climbed back al-
most to the high level of August
and remained high for the remain-
der of the period until May 15, 1965.
The'Government objected to appel-
lant's labeling of the excess man-
hours as disruption (Tr. 2638). The
label is not inflammatory, it is
merely incomplete since it does not
identify the cause of the disruption.
The evidence of record does not sup-
port Cen-Vi-Ro's conclusion that all
of its inefficiencies were the result
of disruption of its operation by the
Government. On the contrary,. as,
the Board found in its earlier deci-
sion and the court agreed, Cen-Vi-
Ro experienced many difficulties
during this period, including cage
manufacturing problems, gyro area
concrete which was unconsolidated,
longitudinal and circumferential
cracks, unconsolidated concrete in
bell and spigot areas, fallouts, rocky
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bells, as well as the small diameters
and an undetermined percentage of
scaling and flaking interiors caused
by efforts to avoid the manufacture
of small diameter pipe. The Board's
earlier decision found that Cen-Vi-
Ro is responsible for a substantial
portion of the cost overruns and the
court stated that such conclusion
was not refuted by appellant's evi-
dence. Appellant introduced no new
evidence in this area, so the Board's
task is to attempt to determine the
impact of the erroneous rejection of
small diameter pipe and other dam-
age which may reasonably be at-
tributed to appella'nts efforts to
avoid making' small diameter pipe.

As indicated above, there are too
many variables and too many ele-
ments of the excess costs that are
the responsibility of en-Vi-Ro to
allow a simple comparison of the
man-hours in the base period with
the man-hours required for produc-
tion in the disruption period. While
it is clear that the Government's er-
roneous rejection of pipe for small
diameters and appellant's subse-
quent efforts to avoid making such
pipe caused disruption to some de-
gree, the full extent of the disrup-
tion caused by the Government is es-
sentially unknown and unknowable
on the basis of the record. To, at-
tempt to devise a formula for the
disruptions based on. assumptions,
which are then intermingled with
known: figures in a calculation,
would lend an inappropriate aura of
precision to what is in reality a
process of estimating similar to a
jury verdict.

Taking into consideration that
the Government's misinterpretation
of the small diameter tolerances was
one cause in the sequence that led
to rejections for flaking and scal-
ing but that there were other causes
of bad interiors not attributable to
the Government that appellant
failed to submit probative evidence
that fallouts and rocky bells were
directly related to reasonable efforts
to correct the small diameter prob-
lem, that improper special hydro-
tests caused some disruption and
that there were no final rejects for
small diameters, the Board finds,
in the nature of a jury verdict, that
appellant is entitled to an equitable
adjustment of $262,500. This
amount includes an allowance for
indirect costs. No allowance is made
for profit in view of the "extras"
clause included in the contract, as
the Board found in its earlier deci-
Sion. The question of interest will
be discussed in a later section of this
opinion, below.

III. Cost of Rejected Pipe

As in the two previous sections
of its claim, appellant has stated
its claim in the broadest possible
terms, claiming an equitable adjust-
ment of $201,154.33 for direct and
indirect costs of all pipe finally re-
jected for fallouts, rocky bells, and
scaling and bad interiors. Appellant
has again alleged, Without any pro-
bative evidence to support its alle-
gation, that all of the above defects
flowed from its efforts to avoid
making small diameter pipe.
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In view of the finding of fact in
Section I of the appellant's claim
that appellant failed to come'for-
ward with sufficient probative evi-
dence to show that rocky bells and
fallouts were caused by its efforts
to avoid small diameters, the Board
denies the portion of this claim that
relates to fallouts and rock bells.

Appellant has also claimed an
equitable adjustment for all pipe
finally rejected for scaling and bad
interiors, a total of 332 pipes. Al-
though we consider ourselves bound
by the Board's previous finding that
efforts to avoid small diameters were
a primary cause of the production
of pipe with flaking and scaling in-
teriors, that finding did not mean
that all flaking and scaling was
caused by such efforts. The. court
pointed out that the Government's
misinterpretation of the small di-
aneter tolerances was one cause in
the sequence that led to rejections
for flaking and scaling but. there
were other causes of bad interiors
such as cracking which were unre-
lated to the small diameter problem.
In connection with this claim ap-
pellant has made no attempt to
identify and segregate the bad, in-
teriors caused by the small diameter
problem from the bad interiors re-
sulting from other causes. Although
it appears that some of the final re-
jects were the result of efforts to
avoid small diameters, the precise
number cannot be determined on the
basis of the present record. Accord-
ingly, the Board finds, in the nature
of a jury verdict, that appellant is
entitled to an equitable adjustment
of $43,600 for the direct and indi-

rect costs of the rejected pipe
caused by the Government's imposi-
tion of overly strict tolerances for
measuring inside diameters.

IV. A. C'ost of Substituted Pipe

Appellant submitted a claim of
$17,554.91 for the difference in cost
between larger diameter pipe sub-
stituted for s maller size pipe as a re-
sult of the Governmejit's erroneous
application of small diameter tol-
e rances. Appellant alleges that 324
pieces of larger pipe were substi-
tuted, based on the Government's
authorization'of the substitution by
letter of Nov. 23, 1964 (Exl. 5-Dl).
Appellant's claim fails to take into
account the closing down of the
pipe laying operation on Nov. 21,
1964, 'and the relaxation of the
small diameter tolerances when
pipe laying was resumed on May 10,
1965.

Government' Exhibit 165 shows
that the "as built" drawings, pre-
pared by the Government after
completion of the construction,
identify only five 66-inch pipe sub-
stituted for 60-inch pipe and 160
60-inch pipe'substituted for 54-inch
pipe.

The Board's previous finding
that 1,000 small diameter pipe were
authorized for substitution was not
a finding as to the number actually
substituted.. The Board now finds
that only 165 pipe were substituted
and that all others were laid in ac-
cordance with their nominal dia-
meters. The Board further finds
that five 66-inch pipe were substi-
tuted for 60-inch pipe and that 160
60-inch pipe were substituted for
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54-inch pipe. Based on appellant's
production reports (Exhs. V-1 and
V-2) the Board finds that the 66-
inch-pipe weighed 15.463 tons per
piece while the 60-inch pipe for
which it was substituted weighed
12.544 tons per piece for 20-foot
length pipe.

The 60-inch pipe substituted for
54-inch pipe came in 16-foot lengths
and weighed 10.035 tons and 8.211
tons, respectively.

The Board finds that appellant is
entitled to an equitable adjustment
for the cost of the extra weight of
the substituted pipe computed as
follows:

(15.463-12.544) x5 =

14.595 excess tons of 66-inch pipe
(10.035- 8.211) x160=

291.84 excess tons of 60-inch pipe
Total excess tons = 306.435

The Board had previously found
the.cost per ton for the pipe was
$21.97. This figure multiplied by
306.435 excess tons equals $6,732.37
for the direct cost of substituted
pipe. Adding 15 percent for in-
direct costs brings the total equi-
table adjustment to $7,742.22 for
substituted pipe.

IV. B.; Responsibility for Delay of
Pipe Laying Sub contractor

[3] On page 26 of the trial
judge's decision, the Board is di-
rected to make a specific finding as
to whether, if the pipes rejected for
small diameters or marked as spe-
cial hydros had been available for
use on Nov. 21, 1964, the supply of
tacceptable pipe would have been

sufficient to permit pipe laying op-
erations to continue.

Appellant alleged that an aver-
age of 18,986,linear feet of pipe per
month was required to keep the
pipe laying subcontractor supplied.
Appellant's Exhibit Y, based on the
assumption that 5,000 feet per week
would be laid, purports to show
that if pipe rejected for small diam-
eters or marked for special hydros
had been available, Cen-Vi-Ro
could have met the average require-
ment for pipe laying. Appellant's
use of average figures obscures the
fact that its construction schedule
did not allow the furnishing of an
average number of average sized
pipe each month. Appellant's con-
struction schedule called for a spe-
cific number of linear feet of spe-
cific sizes of pipe at specific times
(Govt. Exh. 77).

Government. Exhibit 179 sets
forth the cumulative monthly totals
for scheduled production, actual
production, scheduled construction,
actual construction, the amount of
pipe accepted for shipment, and the
small diameters not accepted for
shipment. At the end of November
1964: Cen-Vi-Ro had produced 1,560
linear feet of 72-inch pipe and 800
linear feet hd been rejected for
small diameters. No construction of
this size pipe had been scheduled,
so rejection of the small diameters
in this size had no effect on the pipe
laying operation. Production of 66-
inch "B" wall pipe had reached 600
linear feet at the end of November
and 440 linear feet had been rejected
for small diameters.- Scheduled con-
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struction was 2,200 linear feet, how-
ever, and even if all pipe produced
had been accepted, there would have
been a shortage of 1,600 linear feet
of this type of pipe.

Production of 66-inch "A" wall
pipe was the area of the greatest
difficulty. At the end of November
only 15,720 linear feet had been pro-
duced while the scheduled construc-
tion was 57,720 linear feet. Rejec-
tion of 3,500 linear feet of pipe for
small diameters was not a signifi-
cant factor in Cen-Vi-Ro's inability
to produce pipe to meet the con-
struction schedule for laying pipe
of this size.

Production of 60-inch pipe had
reached a total of 10,704 linear feet
by the end of November, while
scheduled construction was only
5,143 linear feet. None of the pipe
had been accepted for shipment for
a variety of defects, so even the
availability of the 2,304 linear feet
of pipe rejected for small diameters
would not have enabled Cen-Vi-Ro
to maintain the pipe laying schedule
for this size of pipe.

For 54-inch pipe, Cen-Vi-Ro had
achieved a total production of
40,128 linear feet by the end of No-
vember, of which a total of 1i,664
linear feet had been rejected for
small diameters. No pipe laying for
this size was scheduled until March
1965 in the original construction
schedule, but apparently because of
lack of other sizes of pipe the March
construction was moved forward to
October and continued until pipe
laying operations were suspended.;

Based on 'the foregoing, the Board
finds that even if all the pipes re-

jected for small diameters or
marked as special hydros had been
available on Nov. 21, 1964, the sup-
ply of acceptable pipe would have
been insufficient to permit pipe lay-
ing operations to continue in accord-
ance with appellant's construction
schedule. In the absence of any evi-
dence of record, we decline to specu-
late whether further adjustments to
the construction schedule, such as
moving up the laying of 54-inch
pipe, could have been made in order
to sustain some level of construction.

Cen-Vi-Ro's argument, based on
the pipe production shown in Ap-
pellant's Exhibit V-1, is that total
production for the weeks ending
Nov. 29, 1964, through Jan. 31, 1965,
exceeded the average weekly
amount of pipe necessary to sustain
construction. This argument as-
sumes, without citing any evidence,
that all of the pipe produced would
have been available for laying if the
Government had not imposed its
overly strict tolerances on small di-
ameters. The argument ignores the
requirement for specific sizes of
pipe, in specific linear quantities,
and at specific times in order to
maintain the construction schedule.

The Board finds that pipe laying
was shut down on Nov. 21, 1964, be-
cause of an overall shortage of ac-
ceptable pipe, particularly of the 66-
inch "A" wall variety. The Board
further finds that the shutdown'was
not a result of the Government's er-
roneous rejection of pipe for small
diameters. Accordingly, the Board
denies' Cen-Vi-Ro's claim for reim-
bursement for the $100.000 payment
made to settle the delay claim of
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R. H. Fulton, the pipe laying sub-
contractor.

IV. C. Cost of Land Rented for
Pipe Storage

Appellant has claimed $18,000 for
the actual cost of leasing 17 acres
of land for pipe storage for a period
of 3 years beginning on Feb. 3,1965,
and ending Feb. 2 1968. Appellant
attributed the necessity for leasing
17 acres to the need to accommodate-
erroneously rejected pipe.

Appellant's production-construc-
tion schedule (Exh. 77) shows that
for every size and type of pipe, the
maximum scheduled monthly con-
struction greatly exceeded the maxi-
mum scheduled monthly production
and extensive stockpiling was
planned. For example, out of a total
of 83,840 linear feet of 54-inch pipe
scheduled to be produced, appel-
lant's original schedule called for
75,504 linear feet to be produced and
in storage before the construction
began. For 72-inch pipe, production
of 20,384 linear feet was scheduled
over a period of 12 months before
any construction was scheduled.
There is no evidence of record to
show that appellant could have
stored the amounts of pipe planned
for inventory without making ar-
rangements such as the lease of the
17 acres in question here.

The additional burden placed on
storage facilities by the shutdown
of pipe laying operations on Nov.
21, 1964. was- not a result of any
Government action in view of our
finding, above. that the availability
of small diameter pipe and pipe

designated for special hydros would
not have enabled appellant to meet
its construction schedule. The claim
for the cost of land rented for pipe
storage is denied.

IV. D. Costs Due to Reduction of
the Lot Test Period

Appellant claimed costs resulting
from a decrease in the lot test period
from 1 work week to 3 days. In its
previous decision, the Board found
that there were 377 lot tests on 345
lots of 16-foot pipe, an excess of 32
lot tests, and appellant now claims
that the 32 additional tests resulted
from the Government's imposition
of the strict inside diameter toler-
ances. For the 20-foot pipe, the
Board made no finding as to the
number of tests in excess of the con-
tract requirements. Appellant now
estimates that 56 excess tests were
conducted due to the reduction of
the lot test period.

The Board found that 5 man-
hours were required for each hydro-
test at a cost of $2.84 per man-hour.
Appellant claims $1,224.96 for the
costs involved in the increased num-
ber of tests due to the reduction of
the test period (88 x 5 x $2.784).

As indicated above in our discus-
sion of the disruption claim for the
period Sept. 1, 1964, to May 15,
1965, the use of unsupported figures
or theoretical figures, intermingled
with and multiplied by actual costs
or average manpower figures, lends
a false aura of certainty to a process
of calculation which is really an es-
timation process. In this instance,
the facts lend themselves more to
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the jury verdict approach. Appel-
lant has simply assumed that the re-
duction in the lot test period flowed
directly from the efforts to avoid
small diameters.

Appellant's approach ignores the
statement on page 4 of the trial
judge's opinion, which notes that
Cen-Vi-Ro had a number of produc-
tion difficulties in addition to small
diameters. While it is apparent that
some of appellant's difficulties re-
sulted from efforts to avoid small
diameters, it cannot be assumed, in
the absence of evidence of record,
that all of the difficulties encoun-
tered by appellant resulted from
this one cause.

Accordingly, the Board finds in
the nature of a jury verdict that ap-
pellant is entitled to an equitable
adjustment of $850 for the increased
costs of lot testing due to the unwar-
ranted reduction of the lot test pe-
riod. The equitable adjustment in-
cludes an allowance for indirect job
costs.

V. nterest on Borrowed Money as
Cost of Work

[41 Appellant claimed interest
for the cost of borrowing money to
perform the extra work caused by
the Government's actions. In its
earlier decision, the Board denied
the claim for interest since appel-
lant had not shown that interest was
incurred specifically to fund a
change.

Appellant has renewed its claim.
for interest, citing Bell v. United
States. 186 Ct. Cl. 189 (1968). In
that case. however, the court stated
that the contractor was entitled to
recover only the actual interest paid

on borrowings necessitated by the
change.

In Framlau Corp. v. United
States, 215 Ct. Cl. 185, 196-99
(1977), the court reaffirmed Bell,
above, but held that a board of con-
tract appeals could only award in-
terest costs as a part of an equitable
adjustment for changed work where
a contractor actually paid the inter-
est and could prove that the borrow-
ing was forced or otherwise made
necessary by the changed work. The
evidence offered by appellant shows
that all funds used to perform the
two contracts in question, except for
an initial capital of $1,000, was bor-
rowed from the parent company,
Raymond International, Inc., and
has not been repaid (Tr. 2613,2676-
77, 2682). Appellant had a net defi-
cit of over $3,578,000 and remains
in this position (Tr. 2684).

In a more recent case, Dravo
Corp. r. United States, 594 F.2d
842 (Ct. Cl. 1979), the Court of
Claims rejected a line of cases de-
cided by the Armed Services Board
of Contract Appeals which allowed
interest on nonspecific borrowings
or imputed interest for the use of
equity capital. The court repeated
its position that it requires that a
clear necessity for borrowings oc-
casioned by the change be proven
and a mere showing of a history of
business borrowings and a course of
dealings with various banks during
the time frame at issue is insufficient
to prove a claim for interest.

This Board has not followed the
line of cases represented by Ingalls
Shipbuilding Division. Litton Sys-
tems. Inc.. ASBCA No. 17579, Feb.
17 1978, 78-1 BCA par. 13038, cited
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by appellant in support of its in-
terest claim. This matter is before
the Board on remand, and the
Board will follow the Court of
Claims.

Since appellant proved only a
general course of borrowing from
the parent corporation and has
made no showing that any specific
borrowing was the result of a change
in the contract, the claim for inter-
est is denied.

Summary

The Board reaffirms the amounts
allowed in its original decision,
$218,180.83. under DC-6000 and
$5,348.95t under DC-6130. In addi-
tion, on reconsideration of the equi-
table adjustment in accordance with
the decision of the Court of Claims,
the Board has made the following
allowances:

For disruption from Sep-
tember 1, 1964, to May 15,
1965: -_____________ $262,500.00

Cost of rejected pipe - 43,600.:00
Cost of substituted pipe _ 7, 742.22
Costs due to reduction of

lot test period -__-_-- 850. 00

Total -______ 314, 692. 22

The remainder of appellant's re-
vised claim for $1,302,215.67 is
denied. Appellant's claim for inter-
est is denied.

G. HERBERT PACKWOOD
Administrative Judge

WE CONCUR::

WILLIAM F. MCGRAW
Chief Administrative Judge

RuSSELL C. LYNCH
Administrative Judge

WILSON FARMS COAL CO.

2 ISMA 118

Decided June 27.1980

Appeal by Wilson Farms Coal Co. from
a Feb. 8, 1980, decision by Administra-
tive Law Judge David Torbett sustain-
ing Notice of Violation No. 79-II-5-21
in Docket No. NX 9-88-R.

Affirmed.

l. Surface Mining Control and Recla-
mation Act of 1977: Notices of Viola-
tion: Permittees

A permittee is a proper party to be issued
a notice of violation under the Act and a
lease agreement between a permittee and
a private party cannot relieve the per-
mittee from its responsibilities under the
Act.

APPEARANCES: Ted Q. Wilson, Esq.,
Oneida, Tennessee, for Wilson Farms
Coal Co.; Mark Squillace, Esq., and
Marcus P. McGraw, Esq., Assistant
Solicitor for Enforcement, Office of the
Solicitor, Washington, D.C., for the
Office of Surface Mining Reclamation
and Enforcement.

OPINION BY THE BOARD
OF SURFACE MINING AND

RECLAMATION APPEALS

Wilson Farms Coal Co. (Wilson
Farms) has appealed from a Feb.
8, 1980, decision of Administrative
Law Judge David Torbett sustain-
ing Notice of Violation No. 79-II-
5-21.1 Judge Torbett concluded

i'The notice charged three violations:
Violation No. 1-Failure to transport, back-

fill, compact and grade all spoil material to
eliminate all highwalls, spoilpiles and depres-

(Continued)
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that Wilson Farms was the proper 2333-72R) was issued to "Wilson
party to be issued the notice. For Farms Coal" covering 90 acres of
the reasons stated below, we affirm Permit Nos. 2333-72 and 2333-
that decision. 72S#1 (Exh. R-10 and R-11).

On June 3, 1977, Ted Q. Wilson
Factual and ProceduIral and his wife leased certain proper-

Background ties to Kitov Corp. (Exh. R-6)

On June 19, 1979, pursuant to the which assigned the lease to Shannon

Surface Mining Control and Recla- Coal Corp. on Nov. 30, 1977 (Exh.
mation Act of 1977 (Act),2 an Of- R-7). Ted Q. Wilson testified that

flee of Surface Mining Reclamation the land in question was covered by

and Enforcement (OSM) inspector this lease (Oct. Tr. 48).
visited the Black Oak Mine in Mc- When the surface mining law
Creary County, Kentucky, and the went into effect, Kentucky com-
next day issued Notice of Violation puterized its records and assigned

No. 79-II-5-21 to Wilson Farms. new numbers to existing-permits
Wilson Farms sought review of the (Nov. Tr. 19). Permit No. 2333-

notice and Judge Torbett held a 72S#1 apparently became Permit
hearing on Oct. 12, and Nov. 19, No. 274-0011 (Exh. R-133). By
1979. Following issuance of the de- letter dated May 23, 1979, the Ken-

cision on Feb. 8, 1980, Wilson tucky Department of Natural Re-

Farms appealed to the Board. sources and Environmental Pro-

Ted Q. Wilson and his wife own tection (DNREP) informed "Wil-
the land where the alleged viola- son Farms Coal Company, c/o Ted
tions occurred (Oct. Tr. 48) .3 Ken- Wilson" that it was enclosing a set-

tucky State Permit No. 2333-72 was tement order for signature and
issued to "Wilson Farms Coal Com- payment of a $2,000 civil penalty
pany" on Dec. 12, 1972. The permit with respect to Permit No. "274-
covered 24 acres. In June 1973 a 0011 (2333-72S#1)" (Exh. R-

supplemental permit (No. 2333- 14). The settlement and penalty re-

72S1) added100 acrestothe Wil- lated to a "Noncompliance" dated

son Farms permit (Exh. R-5). Sub- Feb. 13, 1979 (Exh. R-7-1). By
sequently, a renewed permit (No. letter dated July 17, 1979, Ted Q.

Wilson forwarded the signed settle-

(Continued) ment agreement and a $2,000 check
sions in order to achieve approximate original to the Commonwealth. The Ken-
contour in violation of 30 CFR 715.14. v

Violation No. 2-Spoil, waste materials, and tucky volaton an te QSM vola-
debris have been placed or allowed to remain tions involved the same area (Oct.
on the downslope in violation of 30 CR
716.2(a). Tr. 9, 59).

Violation No. S-Failure to segregate and
stockpile topsoil adequately in violation of 30 DisugSsio'n
CFR 715.16.

2 Act of Aug. '3, 1977, 91 Stat. 445, 30 U.S.C. Appellant does not contest the
1201-1328 (Supp. I 1977).

2 Oct. Tr. refers to the Oct. 12, 1979, hearing fact of the violations. It seeks
transcript and Nov. Tr. to the Nov. 19. 1979,
hearing transcript. rather to avoid responsibility under
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the Act. Ted Q. Wilson argues that
he is not affiliated with Wilson
Farms Coal, Wilson Farms Coal
Co. or Wilson Farms Coal Co., Inc.
However, the evidence amply sup-
ports the Administrative Law
Judge's finding that Wilson Farms,
Wilson Farms Coal, Wilson Farms
Coal Co., and Wilson Farms Coal
Co., Inc., were the same legal entity
(a partnership of Ted Q. Wilson
and his wife) from Dec. 12,1972, to
Oct. 11, 1979. We see no reason to
disturb that finding.

Appellant's principal argument
on appeal is that it is not responsi-
ble for the violations because the
land in question was leased to Kitov
Corp. Appellant states that under
the lease the lessee agreed to assume
all obligations and responsibilities
of the lessors, including compliance
with, all present and future state
and Federal laws. Appellant rea-
sons that the lease relieved it from
liability under the Act.

[1] OSM issued the notice of vio-
lation to Wilson Farms pursuant
to §521(a) (3) of the Act.4 That
section provides for the issuance of
notices of violation to permittees;
Therefore; a permittee is a proper
party to be issued a notice of viola-
tion. In this case the permittee was
at all times Wilson Farms. Wilson

4
Sec. 521(a)(3) (30 U.S.C. §1271(a)(3)

(Supp. I 1977)) reads in pertinent part:
"When, on the basis of a Federal inspection

which is carried out e e e pursuant to section
502, * the Secretary or his authorized
representative determines that any permittee
is in violation of any requirement of this Act
C * * the Secretary or authorized representa-
tive shall issue a notice to the prmittee or his
agent fixing a reasonable time a * for the
abatement of the violation." (Italics added.)

Farms never assigned a permit;
Ted Q. Wilson and his wife merely
entered into a lease. Whatever re-
lief may be available to Ted Q.
Wilson as. a result of the arrange-
ment, Wilson Farms cannot be re-
lieved of its obligations as a per-
mittee under the Act by virtue of
the lease to Kitov Corp 

In addition, at the same time that
the lease was in effect, Ted Q. Wil-
son entered into a settlement agree-
ment and paid a $2,000 civil pen-
alty to the Commonwealth of Ken-
tucky for violations of the Ken-
tucky surface mining law on the
same lands. This action was clearly
contradictory to the assertion that
Wilson Farms had transferred its
obligations to the lessee under the
lease.

Wilson Farms also argues that
it was in an untenable position be-
cause of conflicting directions from
Kentucky and OSM officials.. Ted
Q. Wilson testified that Kentucky
instructed him on May 15, 1979, not
to take "any action on this permit"

In response to comments received by OSM
concerning the assignment of points for negli-
gence in the assessment of cvil penalities dur-
ing the interim program, the following expla-
nation was made in the preamble to the
interim program regulations:

"Comments were received suggesting that
the attribution to the permittee of the actions
of all persons working on the mine site was
improper. They were rejected. The Act, and
indeed State laws, makes the permittee liable
for the conduct of the mining and compliance
with the law. Anyone working on the mine is
there for the benefit of or at the sufferance of
the permittee. To excuse the permittee. from
violations resulting from activity of such
people would undermine the permittee's moti-
vation to exercise his control to protect
against violations." 42 FR 62671 (Dec. 13,
1977).

247245]
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until it approved a proposed silt
control plan (Oct. Tr. 53; Exh. R-
7-1). The plan was not approved
until Aug. 17, 1979 (Oct. Tr. 53).
During the intervening period,
OSM issued the notice of violation
on June 20, 1979. The apparent
thrust of this argument is that- the
notice should not have been issued
because nothing could be done to
correct the violations. However,
Ted Q. Wilson's letter to the Ken-
tucky DNREP dated July 17, 1979,
indicates that reclamation work
was being undertaken on this area
and, therefore, clearly "any action"
on the permit was not for bidden.

Appellant's other arguments
have been considered, and we find
them to be without merit6

OAppellant argues further that the notice
should be vacated because the Secretary of
the Interior failed to notify the State regula-
tory authority as required by sec. 521 (a) (1)
of the Act (30 U.S.C. § 1271(a) (1) (Supp. I
1977)). As we stated in Dayton Mining o.,
Inc., & Plateau, Inc., 1 IBSMA 125, 86 I.D.
241 (1979), the Secretary has interpreted the
Act through the interim regulations to exclude
sec. 521 (a) (1) from having effect during the
interim regulatory program. The same con-
clusion was reached in Union Carbide Corp. v.
Andrus, 9 ELR 20701 (S.D.W.Va. 1979).

Appellant directs our attention to Virginia
Surface Mining Reclamation Ass'n, Inc. v.
Andrus, 483 F. Supp. 425 (W.D.Va. 1980), and
asserts that the permanent injunction in that
case should foreclose OSM enforcement in this
case. But this case arose in Kentucky, not
Virginia, and in any event the Virginia injunc-
tion has been stayed by the U.S. Supreme
Court. Andrus v. Virginia Surface Mining 
Reelamation Ass'n, 48 U.S.L.W. 3601 (Mar. 18,
1980).

Appellant claims that the Act does not
apply to its activities because it was affecting
2 acres or less and sec. 528(2) (30 U.S.C.
§ 1278(2) (Supp. I 1977)) exempts such
activity from coverage by the Act. This asser-
tion is not supported by the record however.
The OSM inspector testified that more than 2
acres had been disturbed (Oct. Tr. 14), and
specifically indicated that more than 2 acres
had been disturbed after May 3, 1978 (Oct.

(Continued)

The decision appealed from is
affirmed.

WILL A. IRWIN

Chief Administrative Judge

NEWTON FRISHBEEG

Administrative Judge

MELVIN J. MIRKIN

Administrative Judge

UNITED STATES v. CATLIN BOHNE
ET AL.

UNITED STATES v. EXXON CORP.
ET AL.

UNITED STATES v. AIDABELLE
BROWN ET AL.

48 IBLA 267
Decided June 30,1980

Cross appeals of Administrative Law
Judge Harvey C. Sweitzer's decision
dismissing a Government contest to
various oil shale placer mining claims
and declaring others null and void.
Colorado Contest Nos. 658, 659 and 660.
On remand from the United States.
District Court. for the District of
Colorado.

Affirmed in part, reversed in part.

1. Administrative Procedure: Burden
of Proof-Contests and Protests: Gen-

(Continued)
Tr. 45). Appellant made no attempt to rebut
this testimony.

The last argument made by appellant is that
the OSM enforcement action constituted
"double jeopardy" in that appellant had paid
a $2,000 civil penalty as a result of Kentucky
enforcement action on the same surface coal
mining operation. The double jeopardy clause
only applies in the criminal context; such a
prohibition is not applicable to a civil action.
See Breed v. Jones, 421 U.S. 519, 528 (1975).
Furthermore, the violations cited by the Com-
monwealth of Kentucky were totally unre-
lated to those contained in the OSM notice
(Exh. R-7-1; Exh. R-3).
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erally-Evidence: Prima Facie, Case-
Mining Claims: Contests-Rules of
Practice: Appeals: Burden of Proof-
Rules of Practice: Government Contests

The assertion that annual assessment
work has not been performed is the as-
sertion of a negative fact. If an examina-
tion of the mining claims and the nearby
lands does not reveal the accomplish-
ment of the required work, and there is no
record of any such work having been
performed, then evidence to this effect
would be sufficient to establish a prima
facie case. It would then devolve upon
the claimant to show by a preponderance
of countervailing evidence that he has
substantially complied with the statute.

2. Administrative Procedure: Burden
of Proof-Contests and Protests: Gen-
erally-Evidence: Burden of Proof-
Mining Claims: Contests-Xining
Claims: Determination of Validity-
Rules of Practice: Appeals: Burden of
Proof-Rules of Practice: Government
Contests

In a Government contest proceeding to
determine the validity of a mining claim,
the claimant is always the proponent of
the rule or order, always the one claim-
ing to have earned the benefit of the
mining laws through his compliance
therewith. Regardless of whether the. is-
sue on which the validity of the claim
rests is discovery, mode of location, or
performance of assessment work, the rela-
tive position and obligation of the con-
testant and the contestee remain the
same.

3. Administrative Procedure: Adjudi-
cation-Contests and Protests:: Gen-
erally-Mining Claims: Assessment
Work - Mining Claims: Contests-
Mining Claims: Determination of
Validity-Rules of Practice: Govern-
ment Contests

Where the Government contests the va-
lidity of a mining claim for nonperform-
ance of annual assessment work, there is
nothing inherent or implied in that action
which requires a conclusion that the claim
is valid in all other respects, nor may the
bringing of such an action be treated as
tantamount to an admission 'by the Gov-
ernment that "property rights in the
claim have been established by the mak-
ing of a valid location."

4. Mineral Leasing Act: Generally-
Mining Claims: Abandonment-Min-
ing Claims: Assessment Work-Stare
Decisis
Failure to maintain a claim 'by doing as-
sessment work each year may constitute
evidence of abandonment. Independently,
a failure to substantially comply with the
requirement that annual assessment
work be performed, 30 U.S.C. § 28 (1976),
requires a finding that the claim has not
been "maintained" within the meaning
of sec 37 of the Mineral Leasing Act,
30 U.S.C. § 193 (1976), and may result
in a forfetiture of the claim. Hickel v.
The Oil Shale Corp., 400 U.S. 48 (1970).

5. Equitable Adjudication: Generally
-Estoppel
No decision of any Federal court, or any
formal decision or Instruction issued by
the Department of the Interior has ever
purported to hold that a mining claimant
is not required under 30 U.S.C. § 28
(1976) to perform annual assessment
work. Relevant court decisions-deal not
with the question whether oil shale claim-
ants are required to comply with the
provisions of sec. 28, but whether the
United States is a beneficiary of a failure
to perform the assessment work, and
such decisions expressly note that a min-
ing claimant is required to perform labor
of $100 annually for each claim.

6. -Equitable Adjudication: Generally
-Laches

The defense of laches is not available
against the Government in cases involv-
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ing public lands. Even were laches deter-
mined to be an available defense, it would
clearly be circumscribed by the same
limitations surrounding the doctrine of
estoppel.

APPEARANCES: David G. Manter,
Esq., Denver, Colorado, Neil S. Mincer,
Esq., Glenwood Springs, Colorado, for
appellants in Contest No. 658; Warren
0. Martin Esq., Denver, Colorado, for
appellants in Contest No. 659; H.
Michael Spence, Esq., Denver, Colorado,
Fowler amilton, Esq., and Richard
W. Hulbert, Esq., New York, N.Y.,
and Donald L. Morgan, Esq., Wash-
ington, D.C., for appellants in Contest
No. 660. Lyle K. Rising, Esq., Office of
the Regional Solicitor, U.S. Depart-
ment of the Interior, Denver, Colo-
rado, for the Government.

OPINIOXBY
ADMINISTRATIVE

JUDGE HENRIQUES

INTERIOR BOARD OF
LAND APPEALS

The above-captioned cases are be-
fore the Interior BoIard of Land
Appeals on cross-appeals of the de-
cision of Administrative Law
Judge Harvey C. Sweitzer, dated
July 17, 1979, dismissing contests
against various oil shale placer min-
ing claims and declaring others null
and void for failure to substantially
comply with the requirement that
annual assessment work in the
amount of $100 be performed for-the
benefit of each claim, 30 U.S.C. §28
(1976).

Because of the lengthy history of
these cases in the Department and in

the courts, we will depart somewhat
from the usual practice of setting
forth the events immediately culmi-
nating in. the decision from which
the appeals are prosecuted. After
identifying the parties and other
preliminary matters, therefore, we
shall reach and review Judge Sweit-
zer's decision as the chronology of
these cases dictates.

I. INTRODUCTION

CONTEST 658-Mineral Patent
Application C-028751

Contestees are: Cameron Catlin
Bohme; St. Clair Napier Catlin;
John R. Farnum, Jr.; Elizabeth
Young Farnum Hinds; James M.
Larson; Jean M. Larson; Rachael
Magnall; Neil S. Mincer; Barnette
T. Napier; Barnette T. Napier, Jr.;
Grace A. Savage; Joan L. Savage;
and John W. Savage. Contestees
hold possessory title to the North-
west, Northeast, Southwest, and
Southeast oil shale placer mining
claims, all originally located on
July 2, 1918. Those claims are col-
lectively referred to as the Compass
Group, an appellation we will also
use. The claims are situated in sec.
27, T. 7 S., R. 98 W., sixth principal
meridian. Garfield County, Colo-
rado.'

On June 1, 1959, contestees or
their predecessors in interest filed
patent application for the Compass
Group. Final certificate issued on
Aug. 16, 1961.

'The Compass claims are situated in W /2
E Y_ NE YA W Y2 NE YA, N 'A NW /k, SW 4
NW yA, NW Y4 SW 4; S Y2 SW ', SE i
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CONTEST 659-Mineral Patent
Application C-030979

Contestees are Exxon Corp.
(Exxon), a New Jersey corpora-
tion; Joseph B.. Umpleby; Wasatch
Development Co. (Wasatch), a
Colorado corporation; and Dixie
Wittstruck as trustee under the will
of R. E. Magor, Jr., deceased. Con-
testees hold possessory title to the
Elizabeth Nos. 1, 2, and 4 through
12, located on May 18, 1918, and
the Carbon Nos. I through 4, lo-
cated on Apr. 10, 1918. These claims
are situated in N 14 see. 32, secs. 33
through 36, T. 4 S., R. 97 W.,
sixth principal meridian, Garfield
County, Colorado.2

On Sept. 8, 1959, contestees or
or their predecessors in interest
applied for patent of the subject
claims with the exception of Eliza-
beth No. 3. No final certificate has
been issued.

CONTEST 660-Mineral Patent
Application C-012327

Contestees are: Aidabelle Brown,
individually and as personal repre-
sentatives of the Estate of Harry
Donald Brown; Penelope Chase
Brown Ulrey, individually and as
trustee for the Estate of Harry and
Penelope Chase Brown; and The
Oil Shale Corp. (TOSCO), a
Nevada corporation, as lessee. Pa-
cific Oil of California (Pacific) ap-
pears as a named contestee. In 1964,

'Specifically, the Elizabeth and Carbon
claims are situated in N 2 N ' sec. 32, and
secs. 33 through 36 in their entirety. Portions
of the surface and mineral estates have been
patented and are not here involved.

however, Pacific Oil reconveyed
title to contestees or their predeces-
sors in interest. It therefore appears
that Pacific Oil is no. longer a
proper party to this litigation; it is
at best a nominal party.

Contestees hold possessory title
to the Oyler Nos. 1 through 4 oil
shale claims, originally located on
Sept. 25, 1916. These claims are sit-
uated in sees. 10, 11, 12, T. 6 S., R.
95 W., sixth principal meridian,
Garfield County, Colorado,3 within
the exterior boundaries of the Naval
Oil Shale Reserve No. 1,4 Colorado
No. 1.

In September 1955, application
for patent was filed by Pacific Oil
of California, then possessory own-
er of the Oyler claims. Final cer-
tificate issued on Aug. 28,1956.

All of the mining claims involved
in these three contests were, by de-
cisions of various dates in 1931, de-
clared null and void on the ground,
inter atia, of failure to comply with
the assessment work requirements
of the general mining laws, specifi-
cally 30 U.S.C. § 28 (1976). The
import and general effect of these
decisions and subsequent Depart-
mental actions relating to these
claims will be delineated infra.

For the purposes of clarity and
convenience, we shall refer to the
several groups of contestees by con-
test number, or by the first name
leading those of the other contest-
ees in the caption of each appeal.

The Oyler claims are situated in sec. 10.
lots 1 and 4, ' NE 'y (NE 4); sec. 11,
N 1/2, N 1/2 SW y4; and sec. 12, W '/3 NW MI.

4Created by Executive Order, dated Dec. 6,
1916.
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Thus, unless otherwise indicated,
references to Bohme, Exxon, or
Brown, shall be understood to desig-
nate the entire group of contestees
in each appeal.

It is also noted that our refer-
ences to assessment years 5 will
name the concluding year in which
assessment work was due. Thus,
reference to the year 1929, for ex-
ample, denominates the assessment
work year ending June 30, 1929.

II. HISTORY

Prior to 1920, oil shale was a lo-
catable and patentable mineral un-
der the Mining Law of 1872, May
10, 1872, 17 Stat. 91, 30 U.S.C. § 22
et seq. (1976). Sec. 28 thereof pro-
vides:

On each claim located after the 10th of
May 1872, and until a patent has been
issued therefor, not less than $100 worth
of labor shall be performed or improve-
ments made during each year. On all
claims located prior to the 10th day of
May 1872, $10 worth of labor shall be
performed or improvements made each
year, for each one hundred feet in length
along the vein until a patent has been is-
sued therefor; but where such claims are
held in common, such expenditure may be
made upon any one claim; and upon a
failure to comply with these conditions,
the claim or mine upon which such failure
occurred shall be open to relocation in
the same manner as if no location of the
same had ever been made, provided that
the original locators, their heirs, assigns,
or legal representatives, have not re-
sumed work upon the claim after failure
and before such location.

Prior to 1958, the assessment work year
commenced July 1 and ended June 30 of the
following year. On Aug. 23, 1958, P.L. 85-736,
72 Stat. 829 (85th Cong. 2d Sess.), changed
the commencement of the assessment year to
Sept. 1.

In 1899, the Secretary of the In-
terior held, in P. Wolenberg, 29
L.D. 302,304 (1899):
The annual expenditure of one hundred
dollars, in labor or improvements, * * *
is solely a matter between rival or ad-
verse claimants to the same mineral land,
and goes only to the right of possession,
the determination of which is committed
to the courts and not to the land depart-
ment [citing Hughes v. Ochsner, 27 L.D.
396 (1898), and Opie v. Auburn Gold and
Mining Co., 29 L.D. 230 (1899)].

Congress enacted the Mineral
Lands Leasing Act (Leasing Act),
Feb. 25, 1920,41 Stat. 437,30 U.S.C.
§ 181 et seq. (1976). That Act with-
drew oil shale, among other min-
erals, from the operation of the
mining law, and provided that
thereafter these minerals were
available for development by leas-
ing only. The Act contains a sav-
ings clause, sec. 37, 41 Stat. 451,
which provides, in material part,
that: "[A]s to valid claims existent
at the date of the passage of this
Act and thereafter maintained in
compliance with the laws under
which initiated, which claims may
be perfected under such laws, in-
cluding discovery."

Subsequent to the enactment of
the Leasing Act, supra, the Secre-
tary held in Enil L. Krushnic 52
L.D. 282 (1927), aff'd onrehearing,,
52 L.D. 295 (1928), that perform-
ance of annual assessment work on
claims located for oil shale was a
prerequisite to maintaining the
claims in compliance with the laws
under which they were initiated, as
required by sec. 37 of the Leasing
Act (commonly referred to as the
"savings clause"). Thus, a failure
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to perform assessment work annu- failure to do assessment work for any

ally terminated a claimant's rights year was without effect. Whenever $500

under the mining location. Under worth of labor in the aggregate had been
performed. other requirements aside, the

this interpretation, hundreds of oil owner became entitled to a patent, even
shale claims were declared invalid though in some years annual assessment
for failure to comply with the as- labor had been omitted.

sessment work requirements. In- * e * *

eluded among these claims were * * [A]fter failure to do assessment

those which are involved in the in- work, the owner equally maintains his

stant appeals. claim, within the meaning of the Leas-
'T_ rT7!T __ T7 7-t. J Jing Act, by a resumption of work, unless

In wuo~bur v. unired Žmtates ex ret.
Kruahnic (Krushnric), 280 U.S. 306
(1930), the Supreme Court consid-
ered the effect and meaning of the
savings clause with regard to the
assessment work requirements of the
Mining Law of 1872. Krushnic held
possessory title to a claim on which
he had defaulted in annual assess-
ment work for the year immediately
preceding his application for pat-
ent. Final certificate issued before
the contest was instituted. The issue
presented was whether the Leasing
Act of 1920 extinguished the right
under the general mining law to
preserve a mining claim under the
original location by resuming work
after a failure to perform annual
assessment labor.

The Supreme Court held that:

While he is required to perform labor
of the value of $100 annually, a failure
to do so does not ipso facto forfeit the
claim, but only renders it subject to loss
by relocation. And the law is clear that
no relocation can be made if work be
resumed after default and before such
relocation.

Prior to the passage of the Leasing
Act, annual performance of labor was not
necessary to preserve the possessory
right. * * * as against the United States,
but only against subsequent relocators.
So far as the government was concerned,

at least some form of challenge on behalf
of the United States to the valid exist-
ence of the claim has intervened. [Italics
in original. Citations omitted.]

280 U.S. at 317-18.
On June 17, 1930, following the

decision of the Supreme Court in
Krushnic, aupra, instructions for
adverse proceedings against oil
shale claims on the ground of de-
fault in assessment work were is-
sued. In these Instructions, 53 I.D.
131, 132 (1930), Secretary Wilbur
directed:

[W]here, as in this case, patent proceed-
ings have been instituted and the requi-
site expenditure has been made, the ap-
plicant has shown compliance with the
law in maintaining the claim, no chal-
lenge can, at this late date, be made
against the claimants because of failure
to perform annual labor. Such challenge
must be at a time when under the law
adverse claimants could assert their
rights.

It is clear * ** that the United States,
in order to make a lawful challenge to
the validity of an oil shale claim for
failure to do the annual assessment work
in any patent proceedings, must do so at
a time when there is an actual default
and no resumption of work, and prior to
the time the patent proceedings including
the publication of notice have been com-
pleted.
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As a result, it was the Depart-
ment's official position that it pos-
sessed authority to initiate contest
proceedings for failure to perform
annual assessment work, provided
such challenge was instituted dur-
ing actual default and prior to re-
sumption of the work. Accordingly,
the Department proceeded against
oil shale claims in appropriate cir-
cumstances.

Five years later, Ickes v. Virginia-
Colorado Development Corp. (Vir-
ginia-Colorado), 295 U.S. 639
(1935), was decided. In that case,
the mining claimant had defaulted
in assessment work in the year im-
mediately preceding the initiation
of the contest proceedings. The De-
partment subsequently declared the
claim null and void. The issue pre-
sented was whether the mining
claimant had the right to retain pos-
session of the claim, as against the
United States, and resume work at
any time before a valid relocation
by another. No relocation could
have occurred during the period of
default.

The Supreme Court held that the
mining claimant was squarely with-
in the savings clause of the Leasing
Act:

Plaintiff had lost no rights by failure to
do the annual assessment work; that
failure gave the government no ground
of forfeiture. [Citing rushnic, supra.]

* * * Plaintiff was entitled to resume
[work]. * * Plaintiff's rights after
resumption would have been as if "no de-
fault had occurred." Belk v. Meagher,
[104 U.S. 279 (1881)] * * * "Such re-
sumption does not restore a lost
estate * * *; it preserves an eisting
estate." [Italics in original.]

295 U.S. at 646.

Thus, Virginia-Colorado rejected
the Department's interpretation of
Krushnic, that a default in assess-
ment work subjected a mining claim
to governmental challenge during
the actual period of default and
prior to subsequent resumption of
assessment work. In the Shale Oil
Co., 55 I.D. 287 (1935), the First
Assistant Secretary stated:

In view of this opinion of the court,
the adverse proceedings and decision of
the Commissioner therein in the instant
case must be held as without authority
of law and void. The deci-
sion * * * in the Virginia-Colorado De-
velopment Corporation [53 I.D. 666
(1932)] case and the instruction of June
17, 1930, are hereby recalled and vacated.
The * * decisions in the cases of
Francis D. Weaver [53 I.D. 175 (1930) ]
and Federal Oil Shale Company [53 I.D.
213 (1930) and other Departmental deci-
sions in conflict with this decision are
hereby overruled. [Italics supplied.]

55 I.D. at 290
In the nearly 30 years following

Virginia-Colorado and the Shale
Oil Co., spra, the Department was
of the official view that default in
assessment work was exclusively a
matter between rival claimants.
That official view was widely dis-
seminated among miners, members
of the state and Federal legislatures,
and governmental agencies, and the
interested public. We believe the
administrative record herein, amply
supplemented by exhibits adduced
by contestees during the trial in dis-
trict court, admits of no other con-
clusion regarding the Department's
official view that defaults in annual
assessment work inured only to the



UNITED STATES V. CATLIN BME

June 30, 1980

benefit of rival claimants. Many
hundreds of oil shale claims had
been declared null and void during
the 1920's and 1930's on the princi-
pal ground of default in perform-
ance of annual assessment work. Af-
ter Virginia- Colorado and the Shale
Oil Co., supra, many of these claims
proceeded to patent notwithstand-
ing those early decisions, the De-
partment's view then being that
such decisions were invalid for any
purpose.

Contestees filed patent applica-
tions in 1955 (Contest 660) and 1959
(Contest 658 and 659). Bohme
(Contest 658) and Brown (Contest.
660) received final certificates. In
1961, however, the Department
adopted the position that the pre-
1935 administrative contest pro-
ceedings barred issuance of patent.
Accordingly, contestees' patent ap-
plications were denied by decisions
dated Feb. 16 and 23, 1962. Contest-
ees appealed to the Director of the
Bureau of Land Management, but
the Secretary, in exercise of his su-
pervisory jurisdiction, submitted
the case to the Solicitor for final de-
cision. That decision, Union Oil Co.
Of California," 71 I.D. 169 (1964),
affirmed the Manager's decisions to
reject the contestees' patent applica-
tions.

In Union Oil, the Solicitor recog-
nized that:
The basis of the Manager's decisions in
the present cases was not that the ori-

6 Supplemental decision, Union il Co. of
California, 72 I.D. 313 (1965).

7The duties at that time exercised by the
Land Office Manager are now primarily located
in the Office of the BLM State Director.

ginal cancellations were correct as a mat-
ter of law at the time they were made,
but rather, that "under * * * principles
of finality of administrative action, estop-
pel by adjudication, and res jdicata

* *," they cannot now be challenged.
[Italics in original.]

71 I.D. at 170.

Citing the Shale Oil Co., supra,
the Solicitor asserted that the lan-
guage used therein "distinguishes
those cases actually before the Sec-
retary from those which are not. As
to the former, the Commissioner's
decisions canceling the claims were
expressly recalled and vacated. The
latter were merely 'overruled' [foot-
note omitted]." 71 I.D. at 175.

After noting the Department's
longstanding practice of giving
prospective application to its deci-
sions, the Solicitor concluded that
the Shale Oil Co. decision "merely
recalled and vacated the earlier de-
cision in that particular case '* * *
thereby depriving the earlier opin-
ion of all authority as precedent."'
Id. at 176. This view was based in
large part on the fact that contest-
ees (or their predecessors in inter-
est), with the exception of Brown,
failed to appeal the old contest de-
cisions after notice and hearing. Id.
at 172, n.5. In such circumstances,
the Solicitor ruled the earlier deci-
sions must be held conclusive, and
"in the absence of a legal or equita-
ble basis warranting reconsidera-
tion," such decisions would not be
reopened. That the Supreme Court
or a court of appeals should subse-
quently invalidate the legal basis
for such decisions was held insuffi-

255m{l
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cient to require "reconsideration
and reversal of cases finally decided
before the change in the interpreta-
tion or application of the law" (cita-
tions omitted). Id. at 177.

In response to arguments ad-
vanced by contestees, the Solicitor
also ruled that neither Krushnic
nor Virginia-Colorado, supra, de-
nied the Secretary's jurisdiction to
challenge the claims in the 1930's;
rather, those decisions had merely
found error in his interpretation
and application of the explicit
terms of the statutes relating to the
effect of failure to perform annual
assessment work. The Solicitor ex-
pressly rejected the contention that
the United States had consistently
recognized the validity of the sub-
ject claims during the period 1955
through 1962.

As previously noted, Union Oil
Co. affirmed the Manager's deci-
sions to reject the patent applica-
tions for the instant claims. Con-
testees therein then sought review
of the Solicitor's decision in the
District Court for the District of
Colorado. The Oil Shale Corp. v.
Udall, 261 F. Supp. 954 (D. Colo.
1966). We think it advisable to set
forth at length the issues there pre-
sented, as they have recurred
throughout this litigation.

First, plaintiffs contended that
Krushnic and Virginia-Colorado,
.supra, stand for the proposition
that the Department lacked author-
ity to declare oil shale claims null
and void on the ground of failure to
perform annual assessment work.
Second, plaintiffs challenged the
adequacy of notice of the pre-1933

contest proceedings. Third, refer-
ring to various pronouncements of
the Department's officials and em-
ployees between 1935 and 1962, and
the patenting of claims previously
declared void in circumstances iden-
tical to those surrounding the sub-
ject claims, plaintiffs argued that
such acts constituted a rule of law
which could not be retroactively al-
tered by the Department. Thus, they
argued that the old contests had no
effect on the validity of the claims.
Plaintiffs further asserted that they
and their predecessors in interest
had justifiably relied upon this rule
of law.

The Union Oil decision, supra,
was premised upon the assumption,
in the view of the district court,

that the Supreme Court had not denied
the Department's jurisdiction with re-
spect to the subject matter. * * * In es-
sence, [the Solicitor] determined that the
applicants were required to take action
to nullify these rulings at the time and
that their failure to exercise this initia-
tive constituted something in the nature
of an implied acquiescence.

261 F. Supp. at 965.
The court further noted:

In supporting of his holding that there
was such jurisdiction, the Solicitor
pointed to the language in Virginia-Col-
orado to the effect that the Secretary
had authority by appropriate proceedings
to determine that a claim was invalid for
lack of discovery, fraud, or other defect,
or that it was subject to cancellation by
reason of abandonment. From this he
concluded that the Department at all
times retained jurisdiction; that is,
power over these claims. As we view it,
this was an unjustified interpretation of
the decisions of the Supreme Court. It
overlooked the basic nature in terms of
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property of a mining location. Both Hiekel v. The Oil Shale Corp.
Krushnic and Virginia-Colorado pro- (ToQo) 400 U.s. 48 (1970), the
ceeded on a fundamental proposition that Ci
this creates a vested property right which Court while decling to overrule
can be defeated only by a competitor. His- these cases, limited the holdings
torically, this was the nature and char- therein. Specifically, the Court
acter of the mining claim, and to over- held:
look it is to change a fundamental rule of
property. [D]icta to the contrary, we conclude that

* * * [A]n adjudication by a tribunal they must be confined to situations
lacking subject matter jurisdiction is where there had been substantial com-
wholly nugatory, need not be appealed, pliance with the assessment work re-
and can not be res judicata. When, as quirements of the 1872 Act, so that the
here, the Department acted beyond the "possessory title" of the claimant,
authority granted to it by the law, it granted by 30 U.S.C. § 26, will not be
acted in the particular area beyond its disturbed on flimsy or insubstantial
jurisdiction. ' * It is clear from a grounds.
reading of * * * [Virginia-Colorado] Unlike the claims in Krushnic and Vir-
that the Court was speaking on the ques- ginia-C'olorado, the Land Commissioner's
tion of the Department's jurisdiction. As findings indicate that the present claims
to pre-1920 locations, the Court held that had not substantially met the conditions
they retained the legal status which they of § 28 respecting assessment work.
had enjoyed prior to the adoption of the Therefore we cannot say that Krushnic
Leasing Act. * * [Krushnic and Vir- and Virginia-Colorado control this liti-
ginia-Colorado] rule that prior to the gation. We disagree with the dicta in
adoption of this Act the performance of these opinions that default in doing the
assessment work was unnecessary to the assessment work inures only to the bene-
preservation of the locator's possessory fit of relocators, as we are of the view
right against the Government. that § 37 of the 1920 Act makes the

Virginia-Colorado clarified beyond United States the beneficiary of all
question the proposition that the Gov- claims invalid for lack of assessment
ernment has never had a possessory right work or otherwise. It follows that the
to pre-Leasing Act mining claims defec- Department of the Interior had, and has,
tive only for failure to perform assess- subject matter jurisdiction over contests
ment work. It follows from this that the involving the performance of assessment
Department is wholly without jurisdic- work.
tion to inquire into the status of assess-
ment work performance. 400 U.S. at 57.

261 F. Supp. at 965-66. The Court expressly rejected the
The Court of Appeals for the proposition that enforcement of the

Tenth Circuit affirmed the district assessment work provision derived
court's judgment of reversal. Udall solely from relocations as relocation
v. The Oil Shale Corp.. 406 F.2d was impossible after 1920. The op-
759 (10th Cir. 1969). posite conclusion would mean "that

The Supreme Court granted cer- a claim could remain immune from
tiorari to consider whether Krush- challenge to anyone with or with-
nic and Virginia-Colorado had been out any assessment work, in com-
correctly construed and applied. In plete defiance of the 1872 Act."
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400 U. S. at 56.
As to the argument that the

Shale Oil Co., supra, constituted an
administrative rule which nullified
the 1930-33 contest proceedings
which had held appellees' claims
void, and as to the question whether
those proceedings, if still valid,
were currently reviewable for sub-
stantive and procedural errors, the
court directed consideration on re-
mand of "all issues relevant to the
current validity of those contest
proceedings * * * including the
availability of judicial review." 400
U.S. at 58.

On remand, in The Oil Shale
Corp. v. Morton, 370 F. Supp. 108
(D. Colo. 1973), the district court
treated its task as two-fold: To de-
cide whether the 1930-33 contests
are valid and therefore a proper
basis for the Manager's decisions to
reject contestees' patent applica-
tions; and secondly, should the old
contests be held nullities, whether
the subject claims are presently val-
id, after all other possible grounds
of invalidity have been considered'
The issue of procedural defects in
the old contest proceedings was re-
served pending resolution of the
foregoing issues.

In effect, the district court ruled
that the Department's statements in
the years from 1935 to 1961, in the
form of Departmental memoranda,
official correspondence and regula-
tions, constituted a rule which "had
the force and effect of law to the
same extent as though written into
the statute." (Citations omitted.)
370 F. Supp. at 122. The court char-

acterized this "legislative rule" as a
"procedural rule * * * binding on
the Department and this Court
under the holding of Service v.
Dulles, 354 U.S. 363 (1957)," and
concluded that contestees and the
mining industry were therefore
justified in believing assessment
work involved possessory rights and
was solely a matter of concern to
rival claimants to mineral lands.
The court also found that the old
contests had been vacated by the
Shale Oil Co., supra, and therefore
constituted no obstacle to patent.
Thus, no administrative appeal had
been necessary in the view of the
court to remove the impediment
posed by the old contest decision.
Id. at 123.

The court further held the Gov-
ernment estopped from denying
patents based on the old contest de-
cisions, on the basis of the following
acts and statements:

(1) The Secretary's 1935 holding in Shale
Oil, spra, which, in response to the
ruling in Ickes v. Virginia-Colorado De-
velopment Corp. [supraj, specifically
over-ruled all departmental decisions pur-
porting to invalidate oil shale claims for
failure of assessment work requirements;
(2) the subsequent dismissal, adverse to
the government, of contest proceedings
pending against these and other oil shale
claims; and (3) the systematic issuance
of patents from 1935 to 1962 to other oil
shale claim owners whose claims had pur-
portedly been invalidated for assessment
work failure prior to Iclkes [v. Virginia-
Colorado Development Corp.].

370 F. Supp. at 124.
As there had been no administra-

tire hearing within the Department
to consider other possible grounds
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for the current invalidity of the
claims, the district court remanded
the subject cases to the Bureau of
Land Management for further
action.

As to the challenge of the process-
ing of the patent applications on
procedural grounds, the district
court was of the opinion that re-
gardless of the notice and hearing
provided in the old proceedings,
contestees were entitled to present
evidence to the Manager on the issue
of whether those voidances were
themselves invalid.

After commenting on contestees'
opportunity to adduce evidence and
present argument at trial, and after
noting that the parties did not re-
quest a remand to the Department,
the court found as follows:

1. Whether the Department had
repudiated the 1930-33 contests was
a question of fact, or of mixed law
and fact; rejection of the patent ap-
plications constituted a finding that
there had been no repudiation of
the voidances. The Solicitor's reli-
ance on the notice and hearing pro-
vided in 1930-33 as reason for deny-
ing a current hearing was errone-
ous, as contestees sought a hearing
on the Department's conduct since
1935. Contestees were therefore en-
titled to an evidentiary hearing in
accordance with the rule of United
States v. O'Leary, 63 I.D. 341
(1956).

2. The court noted without com-
ment contestees' charge that the
Solicitor had been impermissibly in-
volved with both the recommenda-
tion to reject the patent applica-

tions and administrative appellate
review of the decisions to do so. The
court observed that regulations
promulgated in 1972 (now) prevent
similar occurrences.

On Sept. 22, 1975, the Tenth Cir-
cuit Court of Appeals vacated the
decision of the district court. The
court perceived the substantive
grounds relied upon by the district
court to be (1) the vacating effect
of the Shale Oil Co. decision, supra;
(2) the Department's "rule" of
patenting oil shale claims previ-
ously declared void for failure to
do assessment work; and (3) estop-
pel. In the court's view, only
grounds (1) and (2) related di-
rectly to the Supreme Court's order
of remand; ground (3) was deemed
an issue relevant to the current
validity of the old contests.

The Court of Appeals noted that
the district court's holding that the
old assessment contests could not
furnish a present basis for barring
patents to these contestees neces-
sarily encompassed, however, other
issue-abandonment, inadequate as-
sessment work, fraud, "and the
like"-not previously adjudicated
in any administrative proceeding.
The Tenth Circuit observed that the
issue of the current effect of the
previous contests, and whether cur-
rent judicial review for substantive
and procedural errors is possible at
this time, would remain to be con-
sidered should the district court's
decision at 370 F. Supp. 108 be in-
validated upon further appellate
review.

2481
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Thus, in remanding to the dis-
trict court,8 The Tenth Circuit
directed:

1. Where appropriate, contestees
should apply for patent.9 In those
instances where contestees had ap-
plied for patent (Bohme, Brown
and Exxon), the cases should be re-
manded to the Department for re-
consideration and reprocessing. In
either event the Department was
directed to assert and consider any
and all bases for the invalidity of
these claims.

2. On the issue of estoppel, the
Department was further directed to
receive all competent evidence upon
the question of individual reliance
upon the actions of Interior during
the years 1935-62 regarding the
legal effect of the early assessment
work contests.

3. After the conclusion of the ad-
ministrative proceedings, the dis-
trict court would try the issue of
alleged substantive or procedural
deficiencies in the old contests, and

O The mandate was recalled by the court on
Mar. 1, 1976, and stayed through Apr. 11,
1976, pending the outcome of contestees' peti-
tion for writ of certiorari. That petition was
denied in June 1976. The district court in turn
stayed its order of .remand to the Department
until it had entered its judgment in Shell Oil
Co. v. Kleppe, 426 F. Spp. 894 (D. Colo.
1977), aff'd 591 P. 2d 597 (10th Cir. 1979).
The Supreme Court upheld the decision of the
court of appeals. Andrus v. Shell Oil Co., 48
U.S.L.W. 4603 (June 3, 1980), see . 12,
inf ra.

9 That part of the order pertains to The Oil
Shale Corp. v. Kleppe, No. 74-1344, No. C-
8680 in the district court, the only case in
which the claimants had not filed patent
applications. The district court retained juris-
diction over No. C-8680 pending our decision
herein. In the event claimants in that case
elect to seek patent, the case will be remanded
to the Department. Order of Remand, Jan. 17.
1977 (D. Colo.), p. 2.

rule upon the propriety of judicial
review at the present time, includ-
ing taking of additional evidence if
necessary. The court required the
district court to "supplement its
present findings of fact and conclu-
sions of law as needed to dispose of
the new matters presented." Order
of Remand, Sept. 22, 1975, p. 7. It
is noted, however, that the Depart-
ment was granted an opportunity,
in the course of these remand pro-
ceedings, to correct any existing
procedural errors.

4. In the event the Department
asserted no additional bases of in-
validity-that is, in addition to old
assessment work contests-the
parties were invited to enter into a
stipulation to that effect, thus elimi-
nating all but the question of the
availability at this time of judicial
review of the old contests.

By order dated Jan. 17, 1977, the
district court remanded these cases
for further administrative proceed-
ings. The order of remand directed
the Department in material part to:

(a) consider and rule upon all possible
obstacles to the patenting of these claims;

* * * *

(c) receive all competent evidence on
the issue of estoppel, which concerns the
question of individual reliance by claim-
ants upon the prior actions of the Depart-
ment of Interior regarding the effect of
the assessment work contests; and

(d) correct any existing procedural er-
rors [E'] made in prior proceedings.

10 As noted in Hiocel v. The Oil Shale Corp.,
sppra, the Secretary held in Union Oil Co.,
spra, that the 1930-33 contest proceedings
are subject to reopening as to any locator for
whom receipt of service is not adequately
shown.
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In addition, the Department Avas
directed to consider the implications
of the decision by the Tenth Circuit
in Shell Oil Co. v. Kleppe, No. 74-
F-739 (D. Colo. Jan. 17, 1977) g'
"wherever relevant to the issues
raised at those proceedings."

To conform to the Supreme
Court's direction that the; Depart-
ment assert any and all bases for
barring contestees' patent applica-
tions, the Colorado State Office, Bu-
reau of Land Management (BLM),
instituted contest proceedings
against these, claims in May 197.7.
The contest complaints charged as
to each group of claims (1) lack of
discovery of a valuable mineral de-
posit or, alternatively, that no such
discovery presently exists ; and
(2) that the claims were previously
declared invalid in 1930-33, oi the
ground of failure to perform annual
assessment work as required by law.

In Contest 659 (Carbon-Elizabeth
claims), the United States. also
charged that these claims were not

"See n. 12, ifra.
22 As to this point, on June 2, 1980, the

Supreme Court rendered its decision in Andrus
v. Shell Oil Co., 48 U.S.L.W. 4603 (June 3,
1980). The syllabus of that case recites:

"Held: The oil shale deposits in question
are 'valuable mineral deposits' patentable
under the [Mineral Leasing] Act's saving
clause. The Act's history and the developments
subsequent to its passage Indicate that the
Government: should not be permitted to in-
validate pre-1920 oil shale claims by Imposing
a present marketability requirement on such
claims. The Department's original position, as
set forth in Instructions, issued shortly after
the Act became law, authorizing the General
Land Office to begin adjudicating applications
for patents for pre-1920 oil shale claims, and
later enunciated in Freeman v. Summers, [52
LBD. 201 (1927) ] is the correct view of the Act
as it applies to the patentability of pre-1920
oil shale claims." 

physically located on the ground
prior to the enactment of the Leas-
ing Act, supr; that the claims are
abandoned: and with respect to one
claim, that a defect in title exists.
In Contest 658 (Compass Group),
the Government additionally
charged that the lands embraced by
the claims are nonmineral in char-
acter and thus not patentable.

Following a preheating confer-
ence with Judge Sweitzer, all coun-
sel agreed that the charge that "an-
nual assessment work has not been
performed on these claims as re-
quired by law" is the only issue ripe
for determination by these admin-
istrative proceedings.

In each case contestees generally
deny the charges and contend that
the contests are barred by estoppel
and laches.-

On July 18, 1978, a hearing be-
fore Administrative Law Judge
Harvey C. Sweitzer was conducted.
On July 17, 1979, Judge Sweitzer
issued his decision dismissing the
charge that annual assessment work
had not been performed as required
by law as to the Compass group
(Northwest, Northeast, Southwest
and Southeast) and the Oyler
group: (Nos. 1-4), and sustained as
to the Carbon group (Nos. 1-5) and
the Elizabeth group (Nos. 1, 2, 4-
12, inclusive). Accordingly, the lat-
ter placer mining claims were held
invalid. These cross-appeals fol-
lowed. The parties completed their
posthearing briefing in January
1980..
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III. THE DECISION AND
ARCUMENTS ON APPEAL

Preliminarily, we will set forth
(a) Judge Sweitzer's understand-
ing of counsel's stipulations as pre-
sented at the prehearing conference
and at the hearing; (b)0 his pro-
cedural rulings and definitions or
clarifications (Dec., pp. 4-19).

The Stipulations

Judge Sweitzer's Prehearing
Conference Order No. 1 contained
the following paragraphs based
upon counsel's stipulations:

4. In consideration of the decision of
the United States District Conit for the
District of Colorado in Shell Oil Co. v.
leppe, No. 74-F-739 (January 17,1977),

and with a view to expediting the deci-
sion of other issues, trial of issues as to
discovery of minerals will be deferred
pending final decision of the appeal in
Shell Oil Co. now awaiting argument in
the Court of Appeals.

7. The parties fully reserve their re-
spective contentions heretofore advanced
with respect to the effect, if any, of prior
administrative decisions in assessment
work Contests Nos. 12029, 12039 and
12972.

8. The parties contemplate presenting
evidence, by stipulation if possible, as to
the surface characteristics of the claims
in contest and the mineralization at
depth.

Regarding paragraph 7, s4pra, it
appears that Judge Sweitzer was of
the opinion that, except as to the
issue of individual reliance and any
supplements to the record on that
point, the question of thepresent ef-
fect of the 1930-33 contests had
been extensively litigated in the

courts and, therefore, in accordance
with the Orders of Remand, supra,
was not to be relitigated in the ad-
ministrative hearing. Comments of
counsel at the prehearing confer-
ence, pp. 10-11, are set forth in his
decision (Dec., pp. 7-8).

Procedural Rulings

In edited form, we repeat Judge
Sweitzer's rulings:

1. The only issue ripe for consid-
eration at the hearing was whether
annual assessment work had been
performed on the claims as required
by law. Judge Sweitzer supported
this conclusion with citations to
Contestant's Opening:Brief, p. 1;
Contestees' Opening Posthearing
Brief, p. 3; and Contestees' Supple-
ment to Their Opening Posthearing
Brief in Contest 658, p. 1 (Dec., p.
10).

2. The Judge referred to his find-
ings in Addenda A and B, relating
to the question of reliance by the
claimants upon the prior actions of
the Department concerning the old
assessment contests (Addendum A),
and relating to the question of re-
]iance by the claimants upon prior
actions of the Department relating
to the need to continue to perform
annual assessment work (Adden-
dum B).

3. Judge Sweitzer determined that
all other possible obstacles-aban-
donment, fraud, lack of physical
location on the ground (Contest
659), and defective title-had been
waived by contestant as neither de-
ferred, reserved, nor at issue; he
therefore dismissed all charges ex-
cept that pertaining to assessment
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work. The Judge also asserted that
the Government had failed to pre-
sent a prima facie case of such other
charges.

4. Regarding the- Department's
opportunity to correct any existing
procedural errors, the Judge under-
stood this directive to refer to the
pre-1972 combination of advocacy
and appellate functions. Judge
Sweitzer noted that contestees had
neither raised nor argued alleged
procedural error, and concluded
that contestees had been afforded a
fair hearing within the meaning of
the Administrative Procedure Act,
5 U.S.C:. 556 (1976), which had
corrected any procedural errors.

5. Judge Sweitzer held that, un-
like other Government contests to
determine the validity of mining
claims, where the charge is nonper-
formance of assessment work it is
similar to a charge of abandonment
and implies tacit admission by the
Government that the claim is valid
in all other respects, thereby making
the United States "the proponent of
the rule or order," and imposing
upon the Government the ultimate
burden of proof.

6. Judge Sweitzer determined that
a further hearing on the issues dis-
missed by his decision should not be
ordered. As grounds therefor, the
Judge cited (a) contestant's oppor-
tunity to argue and fully litigate the
issues dismissed; (b) the additional.
time and expense to which con-
testees would be put by a contrary
ruling; (c) that the justification for
not ordering. a hearing in the in-
stant matter was as compelling as

those set forth in United States v.
Bowen, 38 IBLA 390 (1979), in
which the refusal of an Adminis-
trative Law Judge to order a fur-
ther hearing was. affirmed; and (d)
the possible objection of the district
court or the court of appeals to any
further delay.

7. All arguments or proposed find-
ings and conclusions inconsistent
with the decision were rejected as
unsupported by the evidence or
immaterial.

8. Concerning the contestees' ar-
gument that the remand orders did
not contemplate requiring an ap-
peal to the Interior Board of Land
Appeals, Judge Sweitzer adverted
to a letter, dated Feb. 6, 1980, from
the Under Secretary to counsel of
certain contestees, denying the peti-
tion requesting an order that the
hearing decision constitute the final
decision of the Department.

Judge Sweitzer also noted that
for purposes of clarification, all
references to an assessment year
would utilize the concluding year in
which assessment work was due. See
n. 5, supra. Thus, the year 1929 de-
nominates the assessment year com-
mencing July 1, 1928, and ending
June 30, 1929.

It is our intention to separately
summarize the evidence for each of
Judge Sweitzer's rulings, and the
contentions of the parties with re-
spect thereto. The decision held that
claimants in Contests 658 (Bohbne)
and 660 (Brown) had substantially
complied with the assessment work
requirements of the mining law, 30
U.S.C. § 28 (1976). A contrary find-
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ing was entered as to Contest -659
(Exxon). The decision also found,
with respect to Bohme and Brown,
that the claimants had relied upon
the acts and statements of the De-
partment from 1930 to 1962 both as
to the effect of the old assessment
contests (Addendum A) and the
need to perform the annual assess-
nent work (Addendum B).

C.ontestees appeal the adverse
ruling as to Contest 659 and urge
affirmance of all rulings favorable
to them. The Government similarly
appeals the findings as to Contests
658 and 660 and certain other rul-
ings. Specifically, the parties argue
five principal issues:

1. Whether the Government was
correctly required to bear the bur-
den of proving the contest charges
against these oil shale claims.

2. Whether contestees have per-
formed annual assessment work as
required by law and thereby main-
tained their claims. Three subissues
are presented: What is required by
the statute; whether 30 U.S.C. § 28
(1976) governing assessment work
is to be read in pari materia with 30
U.S.C. § 29 (1976) governing the
prerequisites for a patent applica-
tion; and what is the import of
Hickel v. TOSCO, supra, as it con-
cerns these two questions. Con-
testees specifically contend that an
assessment contest must be insti-
tuted during a period of default
and prior to resumption of develop-
ment work.

3. The Government challenges
the weight and credibility accorded
certain evidence (Opening Brief,
pp. 41-50). Included in this issue is

the question whether the Judge cor-
rectly interpreted certain eviden-
tiary stipulations.

4. Whether the decision correctly
concluded that claimants had justi-
fiably relied upon the Department's
acts and statements from 1930-62
regarding the effect of the old con-
tests and the need to perform assess-
ment work annually.

5. Whether Departmental regu-
lations promulgated prior to Sept.
1, 1972, preclude assessment work
contests.

The Burden of Proof

The decision held that: "A Gov-
ernment challenge to the validity
of a mining claim alleging failure
to perform annual assessment work
implicitly acknowledges that a pos-
sessory title exists which it is ask-
ing be forfeited. * * * [I]n doing
this, the Government becomes a
proponent of a rule or order that
such a forfeiture has occurred"
(Dec., p. 18).

In support of this ruling, Judge
Sweitzer cited General Land Office
Circular No. 460, 44 L.D. 572
(1916), in which it is directed, in
pertinent part, that the Govern-
ment is to assume the burden of
proving the charges in contests in-
itiated upon report against claims
to the public lands, unless other-
wise ordered. For the reasons that
follow, we need not consider fur-
ther points urged in support there-
of.

Upon this point, the decision is
in error and must be reversed. In
United States v. O'Leary, supra, it
was determined that hearings re-



UNITED STATES V. CATLIN BOHM:E

June so, 1980

lating to the validity of mining
claims held before the Department
were subject to the provisions of
the Administrative Procedure Act.
That Act provides that "the pro-
ponent of a rule or order has the
burden of proof." U.S.C. § 556
(d) (1976). In Foster v. Seaton,
271 F.2d 836 at 838 (D.C. Cir.
1959), the Court of Appeals upheld
the Secretary's ruling that in a
mining claim contest, the Govern-
ment "bears only the burden of
going forward with sufficient evi-
dence to establish a prima facie
case, and that the burden then
shifts to the claimant to show by
a preponderance of the- evidence
that his claim is valid." That deci-
sion and its progeny remain valid
precedents which may not be ig-
nored. See, e.g., United States v.
Zweifel, 508 F.2d 1150, 1157 (10th
Cir. 1975), cert. denied, sub nom.
Roberts v. United States, 423 U.S.
829 (1975), rehearing denied, 423
U.S. 1008 (1975); United States v.
Springer, 491 F.2d 239, 242 (9th
Cir.), cert. denied, 419 U.S. 834
(1974).

We think the error of Judge
Sweitzer's ruling on this matter
may be rooted in the unfortunate
proclivity of the various authori-
ties to suggest that substantial non-
performance of assessment work
may equate with abandonment of
the claim. As but one example, in
Hikel v. TOSCO, supra at 57, the
Court stated that defaults in per-
formance of assessment work
"'might be the equivalent of aban-

donment." We see only a contin-
gent, inconclusive connection.

In the absence of a statutory pre-
sumption that a default constitutes
abandonment (see 43 U.S.C. § 1744
(1976) ) 13 the fact of abandonment
is determined on the basis of the
intention of the party. Thus, a hypo-
thetical mining claimant might have
manifested a clear intention not to
abandon his claims by each year
posting thereon notices of intention
to hold them, recording such notices,
publishing them in a newspaper,
forming a company for the develop-
ment of his claims, etc., but perform-
ing no assessment work whatever.
The weight of evidence in such, a
case would clearly militate against a
finding on the basis of common law
principles that the mining claim-
ant had "abandoned" the claims.
But would that absolve him of. the
consequences of his failure to meet
his statutory obligation to perform
assessment work each year for the
benefit of each claim? Obviously
not.

It is the mining claimant's duty
under 30 U.S.C. § 28 (1976) to per-

13Sec. 314, Federal Land Policy and Man-
agement Act of 1976, 43 U.S.C. § 1744 (1976),
requires the recordation in the proper office of
the Bureau of Land Management by the owner
of unpatented lode or placer mining claims, or
mill or tunnel site claims, of a copy of the
official record of the location notice of the
claim, and annually a notice of intention to
hold the mining claim or an affldavit of assess-
ment work. The section also provides that fail-
ure to file the required instruments within the
designated time frame shall be deemed con-
clusively to constitute an abandonment of the
mining claim or mill or tunnel site by the
owner. Further, nothing in the section shall be
construed as a waiver of the assessment .or
other requirements of the mining law. See lse
43 CFR Subpart 3S33.
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form work in the amount of $100 for
the benefit of each claim annually,
and that is an objective standard
which he must meet regardless of
other manifestations of his intent to
retain the claims. A default, then,
if it is to have any consequential ef-
fect, must result in forfeiture, not
abandonment. Of course, Where
abandonment is charged, the non-
performance of assessment work
would have evidentiary value in
proving the charge. But why should
we concern ourselves with the ques-
tion of abandonment at all in such
a case? It is purely a question of
whether the claimant preserved his
asserted possessory right to the
claims by doing substantially what
the statute requires in order to
maintain the claims.

While we have noted above that
there has been a certain confusion
engendered by the occasional equat-
ing of the question of aforfeiture
for failure to perform assessment
work with the question of an aban-
donment, in the context of oil shale
claims it is clear that the distinction
has always been recognized. Thus,
in Virginia-Colorado, aupra, the
Court found that the Department
was without jurisdiction to inquire
into the failure to perform assess-
ment work. This holding would
have been impossible if the Court
perceived that the failure to per-
form the necessary work constituted
a claim of abandonment since the
Court had always recognized the au-
thority of the Department to inval-
idate a mining claim, upon a charge
of abandonment properly proved.
Thus, in Virginia-Colorado, 295

U.S. at 645-646, the Court expressly
noted:

There is no suggestion of lack of dis-
covery, fraud or other defect. There is no
ground for a charge of abandonment. The
allegations of the bill, admitted by the
motion to dismiss, dispose of any such
contention. Plaintiff had lost no rights by
failure to do the annual assessment work;
that failure gave the government no
ground for forfeiture. Wilbur v. Erush-
nic, supra. [Italics supplied.]

[1] Abandonment, being essen-
tially a question of intent, is difficult
of proof, and perhaps should im-
pose a heavy evidentiary burden on
the one who asserts it. But the as-
sertion that annual assessment work
has not been performed is the as-
sertion of a negative fact. If an ex-
amination of the claims and the
nearby lands does not reveal the ac-
complishment of the required work,
and. there is no record of any such
work having been performed, then
evidence to this effect would be suf-
ficient to establish a prima facie
case. It would then devolve on the
claimant to show by a preponder-
ance of countervailing evidence that
he has substantially complied 'with
the statute.

This is precisely what the Court
of, Appeals was addressing in
Foster v. Seaton, supra:

[The claimants,] and not the Govern-
ment, are the true proponents of a rule
or order; namely, a ruling that they have
complied with the applicable mining laws.
* * *4 Were the rule otherwise, anyone
could enter upon the public' domain and
ultimately obtain title unless the Govern-
ment undertook the affirmative burden of
proving that no valuable deposit existed.
We do not think that Congress intended
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to place. this burden on the Secretary.
[Italics supplied.]

271 F.2d at 838.

[2] Although the court there was
considering a case in which the Gov-
ernment had charged that no quali-
fying discovery of a valuable min-
eral deposit had been made, we are
unable to draw a distinction be-
tween such cases and those now be-
fore us, insofar as the burden of
proof is concerned. In a Govern-
ment contest proceeding to deter-
mine the validity of a mining claim,
the claimant is always the propo-
nent of the rule or order, always the
one claiming to have earned, the
benefit of the mining laws through
his compliance therewith, always
the one: "seeking a gratuity from
the Government."? Regardless.. of
whether the issue on which the
validity of the claim rests is dis-
covery, mode of location, or per-
formance of assessment work, the
relative position and obligation of
the contestant and contestee remain
the same.

Judge Sweitzer held that in a con-
test to determine the validity of a
mining claim where the charge is
nonperformance of assessment
work, the burden of proof imposed
on the Government is different-
and greater-from where the con-
test is brought on a charge of no
discovery of a valuable deposit of
minerals. This is so, Judge Sweitzer
found, because "performance of
assessment work is a condition sub-
sequent to maintain a mining claim
after property rights in the claim
have been established by the making

of a valid mineral location. n* *

this respect, it is not dissimilar to
abandonment * * *" (Dec., p. 16;
citation omitted).

[3] The vice in this reasoning is
dual. First, as we have already
pointed out, nonperformance of as-
sessment work bears very little
similarity, to abandonment. One
might just, as easily say that a lessee
who fails to perform a continuing
obligation under a lease had
"abandoned" the leasehold. Second,.
where the Government contests the
validity f a claim for nonperform-
ance of annual work, there is noth-
ing inherent. or implied in that
action, which requires a conclusion
that the claim is valid in all other
respects, nor may the bringing of
such an action be treated as tanta-
mount to an admission by the Gov-
ernment that "property rights in
the claim have been established by
the making of a valid location.":

In sum, Judge Sweitzer erred in
holding that "the Government [in
this case] becomes a proponent of a
rule or order that such a forfeiture
has occurred," and must, therefore,
assume the ultimate burden of
proof.

Annual Performance of
Assessment Work

Judge Sweitzer construed the
Supreme Court's decision in Hickel
v. TOSCO, supra, as overruling,
sub silentio, that portion of Krush-
nic, spra, which held that the Gov-
ernment must institute contest pro-
ceedings at a time when a rival
claimant might- challenge the
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claim-that is, during the period of
default and before resumption of
work (Dec., pp. 26-7). Contestees
contend, in essence, that the fact
that the Court declined to expressly
overrule the Krushnio and Virginia-
Colorado cases precludes a con-
trary- conclusion. Contestees also
argue that the timeliness of a chal-
lenge for failure to do assessment
work was not before the Court, and
therefore the rule enunciated in
JKrushnic has retained its validity.

TOSCO clearly addressed the is-
sue of whether Kru7blvie and Vir-
ginia-Colorado correctly held that
failure to do assessment work fur-
nishes no ground for forfeiture, but
inures only to the benefit of reloca-
tors. The Supreme Court ruled that
the United States is "the beneficiary
of all claims invalid for lack of as-
sessment work or otherwise. It fol-
lows that the Department of the
Interior had, and has, subject mat-
ter jurisdiction over contests involv-
ing the performance of assessment
work." 400 U.S. at 57.

In our view, contestees' argument
regarding the timeliness of a Gov-
ernment challenge proves too much.
The argument can be sustained only
if the relevant discussion in
TOSCO is ignored. In TOSCO, the
Court noted that in Virginia-Colo-
rado the lapse in assessment work
had been held to provide no basis
for a charge of abandonment. The
decision in TOSCO continued:

We construe that statement to mean that
on the facts of that case failure to do the
assessment work was not sufflicent to
establish abandonment. But it was well
established that the failure to do assess-

ment work was evidence of abandonment.
Union Oil Co. 'a. Smith, 249 U.S. 337, 349,;
Donnelly v. United States, 228 U.S. 243,
267. If, in fact, a claim had been aban-
doned, then * * [tihe United States
had an interest in retrieving the lands.
[Citations omitted.] The policy of leasing
oil shale lands under the 1920 Act gave
the United States a keen interest in re-
capturing those which had not been
"maintained" within the meaning of § 37
of that Act. We agree with the Court in
Krushnic and Virginia-Colorado that
every default in assessment work does
not cause the claim to be lost. Defaults,
however, might be the equivalent of aban-
donment; and we now hold that token
assessment work, or assessment work
that does not substantially satisfy the re-
quirements of 30 U.S.C. § 28, is not ade-
quate to "maintain" the claims. [Italics
supplied.]

400 U.S. at 56-7.
[4] We find the import of the

language emphasized unambigu-
ous: (1) failure to maintain a claim
by doing assessment work each year
may constitute evidence of aban-
donment; and (2) independently, a
failure to substantially comply with
the requirement that annual assess-
ment work be performed (30 U.S.C.
§ 28 (1976) ) requires a finding that
the claim has not been "main-
tained" within the meaning of sec.
37 of the Leasing Act and results
in a forfeiture of the claim.

Thus, in both Knrshnic and
Virginia-Colorado, the Supreme
Court found that an abandonment
could not be found by the mere fact
of omission of one year's assessment
work, particularly in the light of
the claimants' subsequent actions.
Similarly, the one year's deficiency
in assessment work was held not to
constitute a failure to "substan-



UNITED STATES V. CATLIN BOHME 269
June 80, 1980

tially satisfy" the assessment re-
quirements. Contestees, in contend-
ing that a Government challenge to
a failure to perform assessment
work must be initiated during the
period of nonperformance, have
confused the requirements for
showing an abandonment, as expli-
cated in Kfrushnic and Virginia-
Colorado, with the requirements for
establishing a forfeiture, as deline-
ated in TOSCO.

Contestees also contend that the
Departmental regulations in effect
prior to Sept. 1, 1972, preclude a
Government challenge premised on
a failure to perform assessment
work prior to that date. Such a con-
tention finds little support in other
cases considered by the Supreme
Court. Thus, the Court stated in
Cameron v. United States, 252 U.S.
450, 459-61 (1920):

By general statutory provisions the ex-
ecution of the laws regulating the acqui-
sition of rights in the public lands and
the general care of these lands is con-
fided to the land department, as a special
tribunal; and the Secretary of the In-
terior, as the head of the department, is
charged with seeing that this authority
is rightly exercised to the end that valid
claims may be recognized, invalid ones
eliminated, and the rights of the public
preserved. [Citations omitted.] 

A mining location which has not gone
to patent is of no higher quality and no
more immune from attack and investiga-
tion than are unpatented claims under
the homestead and kindred laws. If valid,
it gives to the claimant certain exclusive
possessory rights, and so do homestead
and desert claims. But no right arises
from an invalid claim of any kind. All
must conform to the law under which
they are initiated; otherwise they work

an unlawful private appropriation in
derogation of the rights of the public.

Of course, the land department has no
power to strike down any claim arbi-
trarily, but so long as the legal title re-
mains in the Government it does have
power, after proper notice and upon ade-
quate hearing; to determine whether the
claim is valid and, if it be found invalid,
to declare it null and void. This is well
illustrated in Orchard v. Alexander, 157
U.S. 372, 383.

*** [T]o the same effect is Michigan
Land d Lumber Co. v. Rust, 168 U.S. 589,
593, where in giving effect to a decision
of the Secretary canceling a swamp land
selection by the State of Michigan there-
tofore approved, but as yet unpatented,
it was said: "It is, of course, not pre-
tended that when an equitable title has
passed the land department has power to
arbitrarily destroy that equitable title.
It has jurisdiction, however, after proper
notice to the party claiming such equi-
table title, and upon a hearing, to deter-
mine the question whether or not such
title has passed. [Citations omitted.] In
other words, the power of the department
to inquire into the extent and validity of
the rights claimed against the Govern-
ment does not cease until the legal title
has passed."

It is now beyond cavil that the
Secretary of the Interior has sub-
ject matter jurisdiction to deter-
mine whether unpatented oil shale
mining; claims were maintained
within the meaning of the savings
clause in sec. 37 of the Leasing Act,
including performance of adequate
annual assessment work. ickel v.
TOSCO, supra.

Although the Department did not
contest unpatented oil shale claims
for. failure to perform annual as-
sessment work for many years fol-
lowing Kfrushnic and Virigina-
Colorado, because of its misunder-

248]



270 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [87 I.D.

standing of its authority to do so,
such earlier inaction does not make
the present contests improper.

For the reasons discussed above,
we affirm Judge Sweitzer's holding
that a contest to determine whether
a failure to substantially satisfy the
requirements of, 30 U.S.C. § 28
(1976), has resulted in a forfeiture
of the claim is not barred by a re-
sumption of assessment work.

Contestees also contend that these
contests are barred by the perform-
ance, for each claim involved in
these contests, of $500 worth of as-
sessment work as a prerequisite for
obtaining a patent, as required by
'30 U.S.C. §29 (1976).

An applicant for a patent must
show, inter alia, that $500 worth of
labor or improvements has been ex-
pended upon the claim by the claim-
ant or his grantor. 30' U.S.C. § 29
(1976). Contestees argue that the
Court in TOSCO did not consider
or rule upon whether sees. .28 and
29 must be read in par matera. In
effect, contestees maintain that in-
asmuch as under sec. 29, a total
expenditure of $500 is all that is
needed to entitle a claimant for a
patent, completion of expenditures
in that amount constitutes "sub-
stantial satisfaction" of the require-
ments for annual expenditure found
in sec. 28.

We agree with Judge Sweitzer
that this contention is without sup-
port, either in the statutory scheme
of the mining law, or the Depart-
mental decisions holding that the
purpose for doing assessment work
under sees. 28 and 29 is the same.
We recognize that both require-

ments are grounded in the same con-
sideration: to encourage actual de-
velopment of mineral lands. United
States v. Coleman, 390 U.S. 599
(1968); United States v. Iron
Silver Mining Co., 128 U.S. 673
(1888). But this very ' purpose
would not be served if contestees'
argument was accepted. Under their
argument it would be possible to
expend $500 in the initial assess-
ment year, and hold a claim for dec-
ades without any further expendi-
ture. Surely, this is not what Con-
gress had in mind in requiring an-
nual expenditures on each' claim.
Rather, Congress enacted a scheme
in which no claim could proceed to
patent prior to the expenditure of
$500 for development thereof. In
the alternative, if a claimant chose
not to go to patent, he was required
to expend $100 in each year on the
claim. It was the choice of the claim-
ant who, upon expending $500 for
the development of the claim, never-
theless decided not to apply for
patent, which: resulted in the re-
quirement that the claimant an-
nually expend $100 towards the
claim's development. Until final cer-
tificate issues, a mineral claimant is
obligated, under the provisions of
see. 28, to expend' $100 annually.
This is so whether such claimant
has expended $500 or $5,000 on the
claim. There is nothing inconsistent
*in the requirements of sees. 28 and
29. The decision of Judge Sweitzer
is affirmed with regard to this issue.

Judge Sweitzer's decision holds
that annual assessment work re-
quirement of 30 U.S.C. § 28 (1976),
is satisfied by "a reasonably per-



UNITED STATES V. CATLIN BOHME

June 80, 1980

sistent effort to comply annually
with the $100 assessment work re-
quirement but that an occasional
failure to* literally comply will be
excused" (Dec., p. 30). In addition,
Judge Sweitzer. found "that the
data in evidence which were re-
corded or filed do not necessarily
show all the work that was per-
formed". (Dec., p. 31). The Judge
also found that "the work that the
evidence shows to have been done
was performed in good faith, * * *

tended to develop the claims, and to
facilitate the eventual extraction of
ore therefrom" (Dec., p. 32). It is
correctly pointed out that the obli-
gation to perform assessment work
annually ceases following the issu-
ance of .final certificate. 43 (JFR
3851.5.

According to Judge Sweitzer's
tabulations, assessment work, stat-
utory suspensions,, or lieu notices
appear for each of the following
years for the Compass claims: 1919,
1920-30, 1931 for the Southwest
claim only, 1932, 1949, and 1955
(Dec., p. 37). Contestees in No. 658
filed patent applications in June
1959; final certificate issued in Au-
gust 1961. Thus the record evidence
shows that out of 43 years, the re-
quirements of 30 U.S.C. § 28 (1976)
were satisfied ins only 14 of those
years and 15 years in the case of the
Southwest claim only. A lengthy ex-
cerpt of the testimony of John W.
Savage, a contestee in No. 658, is
set forth as evidence of additional
assessment work performed not of
record.

Mr. Savage testified that at a time
near the filing of the patent appli-,
cation, contestees took steps to be
certain that $500 worth of work had
been performed; that though "con-
siderable amounts" of assessment
work was done at that time, "no
record was kept of this kind of
thing because we believed that the
only amount of labor and improve-
ments necessary to get patent was a
total of $5-hundred worth"; that
contestees had secured aerial photo-
graphs of the "whole Cual Ridge";
that road work was done, though
the witness did not know whether
it benefited the claims or the sur-
rounding patented land; and that
contestee ceased filing affidavits of
assessment work "a long time prior"
to receipt of final certificate (Dec.,
pp. 37-41).

The Judge concluded that this
showing of additional work was "in
no way overcome by Contestant."
Thus, contestant had not shown a
failure to substantially comply with
the labor requirements (Dec., p.
42). Accordingly, the charge of fail-
ure to do annual labor was dis-
missed as to the Compass claims.

Regarding the rulings pertaining
to Contest No. 658, contestant here
asserts that the Judge misunder-
stood certain stipulations. In that
connection, the Government states
that in each case the parties had
stipulated that there was no assess-
ment work of record other than that
furnished by contestees in the ab-
stracts of title filed in support of
their patent applications. In Con-
test 658, the stipulated evidence

248]
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consists of three mineral reports and.
the mineral examiner's discussion
of geology and assessment work
(Opening Brief, p. 39).

Judge Sweitzer held that the
Government's assertions that this
testimony should be discounted
were unpersuasive, noting that
counsel for the Government had the
opportunity to cross-examine Mr.
Savage, to clarify his testimony,
and to make appropriate argument
regarding the stipulation or its in-
tended purpose and effect, and had
failed to so avail himself.

Judge Sweitzer found that con-
testees in Contest No. 659 satisfied
assessment requirements in 1919
(lieu), 1920-26, 1932 (suspended),
1957, and 1958 (Dec., p. 44). Appli-
cation for patent was filed in 1959;
final certificate never issued. Be-
cause contestees' predecessors in in-
terest ceased performing assessment
work prior to the decision of Krush-
nic, supra, in 1930, he determined
that contestees could not assert re-
liance on Departmental policy im-
plementing that decision. The Car-
bon-Elizabeth claims were declared
null and void for lack of substantial
compliance with the provisions of 30
U.S.C. § 28 (1976).

As to the Oyler claims in Contest
No. 660, the decision found substan-
tial compliance demonstrated by the
following: at least $400 worth of
labor was done for the four claims
as a group in 1917-19, 1921, 1923-
25. In 1922, 1926, 1927, and 1928, the
annual expenditure was less than
$400 ($100 per claim) (Dec., pp.
4546).

Specifically, no work was done on
the Oyler No. 1 for the years 1924-
26, and in 1922 the amount was less
than the statutory $100 minimum.
For the years 1922-25, no work was
done in the Oyler No. 2 and in 1923
and 1926 the amount was less than
$100. No work was done on the
Oyler No. 3 in 1926 and 1928. No
work was done on the Oyler No. 4
in 1926, and in 1922, 1923, and 1927,
the work was less than the statutory
minimum. Adequate work was done
in 1930, no work in 1931, perform-
ance was suspended in 1932, and lieu
or notices of intent were filed for
1933, 1935-38, and 1949. In 1939,
the claimants filed a declaration of
intent to "claim all benefits of a Su-'
preme Court decision favoring such
holding," Exh. P-346 ¶ 24, which
was not filed pursuant to any stat-
nte. This data was gleaned, in part,
from the 1929 and 1931 mineral ex-
amination reports of the General
Land Office. The parties stipulated
the admission of these reports, Exh.
P-346. Finally, the decision con-
tains the statement that affidavits
asserting the performance of $100
of annual labor had been performed
as to each claim for 1924 and 1925.
In addition, it is noted that the par-
ties stipulated that because of
weathering and age, a current phys-
ical examination of the claims must
be deemed unreliable to conclusively
show the number or extent of all
the improvements and work thereon
(Dec., pp. 45-47).

From this, it was held that the
Government had failed to show a
default in substantially complying
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with the assessment work require-
ments of the law. In so ruling, the
Judge reasoned that the 1929 min-
eral report shows work continued on
one or more of the claims for the
years 1921-28, and from this con-
eluded by implication that claim-
tnts "intended to, and did, accom-
plish the work to benefit each of the
claims in the value of at least $100
per year, notwithstanding [the min-
eral examiner's] allocation of the
work" (Dec., p. 47).

For the period of time from 1931
to Aug. 28, 1956, when final certifi-
cate issued for the Oyler claims, the
Judge relied in part on an historical
sketch prepared in 1952 by con-
testees' predecessors in interest,
Exhs. P-334 and 335. It is conceded
in the decision that this sketch is
"very general" as to what work ben-
efited the Oyler claims and as to
when the work was done (Dec., p.
48). Contestant concedes that the
1929 mineral report shows that more
labor was actually performed than
that appearing of record, but char-
acterizes such additional labor as
"spotty." It is argued, however, that
much of the labor was disallowed,
omitted or inadequate (Opening
Brief, p. 46).

Contestant also contends that the
historical sketch referred to above
provides no factual basis for these
rulings, that it is incredible, and
further, that the Judge failed to re-
gard the document as a whole in
concluding that the matters dis-
cussed therein refer to the Oyler
claims. Specifically, the Govern-

ment states that the Oyler claims
are listed as the first oil shale claims
acquired by the Index Oil Shale
Company (Index), followed by the
acquisition of the Mt. Blaine claims.
It is argued that all the labor dis-
cussed in the rest of Exh P-335
pertains to .the Mft. Blaine claims,
and that the narrative shows that
no work was performed at all from
1932 to 1952. The final page of the
historical sketch contains a state-
ment to the effect that annual labor
was done by and at the expense of
Index.

In addition to the findings set
forth, in each case the decision
found that at least $500 worth of
assessment work had been per-
'formed on or for the benefit of each
*of the claims, and that work had
been resumed on each claim prior to
the institution of contest, proceed-
ings.

,Before we proceed to address spe-
cific contentions respecting the find-
ings in each contest, we must con-
sider Judge Sweitzer's formulation
of the standard for determining
whether a claimant has substan-
tially complied with the annual as-
sessment work requirements. As
noted, the decision states that a rea-
sonably persistent effort is contem-
plated by TOSCO and that occa-
sional failures are excusable with
the meaning of that decision.

We cannot agree with that for-
mulation. It is clear beyond perad-
venture that TOSCO holds that in
order to maintain a claim in compli-
ance with the mining law of 1872,
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$100 worth of assessment work must
be done each year. 400 U.S. at 54.

In determining what constitutes
substantial compliance with 30
U.S.C. § 28 (1976), resort to the
facts of Kruhnic and Virginia-
Colorado is necessary. In each case
the mining claimant had failed to
perform assessment work in only a
single year after the location of the
claims; in the latter case, it was ar-
gued that resumption of work was
prevented by actions of the Gov-
ernment. There was no question, as
in these appeals, of whether claim-
ants performed less than $100 of
work in other assessment years.
Moreover, in TOSCO, the Court un-
ambiguously distinguished the facts
of these cases: "Unlike the claims in
Kruhnic and Virginia-Colorado,
the Land Commissioner's findings
indicate that the present claims had
not substantially met the conditions
of § 28 respecting assessment work.
Therefore we cannot say that
Trenic and Virginia-Colorado
control this litigation." 400 U.S. at
57. We reject the "reasonably per-
sistent" standard, applied by Judge
Sweitzer, on the ground that it im-
permissibly and erroneously liberal-
izes the court's holding in TOSCO,
despite the Supreme Court's express
statement that the rule of Krusenic
and Virginia-Colorado was to be
confined to a narrow ambit.

We turn now to the contentions in
each case above set forth. We find
that the holding in Contest No. 658
is correct. Contestees stipulated that
the assessment work of record is ac-
curate, although incomplete (Tr.

20). As mentioned, the decision
found that assessment work had
been performed 14 or 15 of the 43
years between location and issuance
of final certificate. John Savage's
testimony was offered as evidence
of additional work done not of rec-
ord. That testimony establishes that
contestees did some road work be-
tween 1954 and 1968. The assertion
of considerable additional work
arises from the witness' statements
that he did additional work though
some of the improvements were dif-
ficult to find (Dec., p. 38), although
he did not attempt to allocate any
expenditures expressly to the Com-
pass claims (Dec., p. 39). It should
be noted that the witness admitted
that he could not tell how much ad-
ditional work not of record has been
done (Dec., p. 40), and that he did
not know how much of the addi-
tional work was for the oil shale
claims or the surrounding patented
Timber and Stone Act claim (Dec.,
pp. 39, 41).

We hold that the contestant pre-
sented a prima facie case of lack of
substantial compliance with 30
U.S.C. § 28 (1976). The burden then
shifted to the contestees to show by
a preponderance of evidence that
substantial compliance with the as-
sessment requirements had been
made. Nickel v. TOSCO, supra. We
agree with Judge Sweitzer that con-
testees' evidence preponderates over
that adduced by the Government.
Judge Sweitzer noted:

Contestees' evidence in this regard may
have been objectionable in part (but was
received without objection) and it is not
without ambiguity, for example, as to
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just how much work would inure to the
benefit of the Compass claims and for
which years, and the surprising but un-
rebutted and unexplained statement that
"there were affidavits of labor of one
sort or another for every year from 1890
to 1950." But it is adequate, in: the ab-
sence of even a scintilla of a contrary,
-showing, to require a determination that
Contestant has not met its burden.

(Dec., p. 42). We have noted above
our disagreement with the Judge's
allocation .of the burden of proof.
Nevertheless, in view of the failure
of the contestant to either attack
the credibility of this evidence or to

-submit more evidence in addition
to that which established its prima
facie case, we must hold that appel-
lant in Contest No. 658 has prepon-
derated. over the Government's
showings. Accordingly, we hold
that contestees have shown substan-
tial compliance with. the require-
ments of 30 U.S.C. § 28 (1976), as
explicated by the Supreme Court in
Tosco.

The decision in Contest No. 659
declaring the Carbon-Elizabeth
claims null and void is affirmed.
Contestees' evidentiary arguments
in support of reversal are founded
on the erroneous assumption that
the Government bears the burden of
proof and need not be considered
further. We have also already dis-
posed of the contention that 30
U.S.C. §§ 28 and 29 (1976) are to
be read in pan mnatenia. For the rea-
sons hereinbefore discussed, the evi-
dentiary record as to these claims
does, not support a finding that
contestees have substantially per-
formed assessment work as the term

was construed in TOSCO, and
Judge Sweitzer's decision is accord-
ingly affirmed.

Regarding the Oyler claims in
Contest No. 660, we find certain
contradictions within the evidence,
and reflected in the decision, which
must be resolved against contestees.
First, it is noted. that the parties
stipulated that certain mineral re-
ports set forth all evidence of rec-
ord concerning performance of as-.
sessment work. Exh. P-346. In ad-
dition, the mineral examination re-
ports contain certain findings allo-
cating the work among the four
claims. Exh. P-346, pp. 6-8. It was
incorrect for the Judge to: substi-
tute his inferences for the facts as
stipulated. Assessment work issues
are not to be adjudicated on the ba-
sis of inferences derived from pre-
vious "patterns" of conduct. More-
over, the inference is unjustified.
Contrary to the Judge's conclusion,
there is ample evidence to conclude
that the "continuing pattern of per-
forming the work" did not occur
each year; such evidence is found in
the facts as stipulated and as found
by the Judge.

We note, for example, that the
statement that affidavits of labor in
the amount of $100 were filed for
each claim in 1924 and 1925 (Dec.,
p. 46), directly contradicts' the data
set forth in the 1929 mineral report.
We believe we are bound by the
facts as stipulated . for the years
1921-28, and to the extent that the
decision is inconsistent with the fol-
lowing, it is reversed; 
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No. 1 No. 2 No. 3 No. 4 Total

1921 - _ $600.40 $600. 40 $600.40 $600.40 $2,401.60
1922 - 52.80 ----- 183. 80 89. 00 325. 60
1923- 346.25 i: 64. 20 319.58 82.30 812.33
1924 - - -186.27 224.20 410.47
1925 - - -370.05 144.40 514.45
1926 -- 0 00 --- 4 00
1927 -100.00 100 00 100 00 82.30 382.30
1928 .-- 100. 00 100. 00 - 100. 00 300.00

1,199. 45 904.60 1, 760. 10 1, 322.60 5, 186. 75

Exh. P-346, p. 8.

As mentioned, the decision in Con-
test No. 660 relied in part on an
historical sketch. Our reading of
Exh. P-335 convinces us of the cor-
rectness of contestant's contentions
that this document should be ac-
corded little, if any, weight. We dis-
agree with contestant's assertion
that the document shows that no
labor was done from 1932 to 1952,
and conclude, rather, that work
ceased in 1938 or 1939 (Exh. P-335,
p. 15). We do agree, however, that
the text of the narrative describes
"work done on the land comprised
of the placer oil shale claims in the
Mt. Blaine group" (Exh. P-335 p.
17). As to the Oyler claims, "[i]t
was the intention of the Index Com-
pany eventually to establish a plant
on this site." Id. Moreover,.the nar-
rative was prepared, it appears, for
use in a suit to quiet title to all
claims held or formerly held by the
Index Company. Id. An illegible
signature appears over the names of
the president and manager of the
company, which was dissolved in
1939. It thus appears that there is
merit in contestant's suggestion that
this document is self-serving.

We think contestees have failed to
establish substantial' compliance
with the requirements of 30 U.SXC.
§ 28 (1976), and accordingly, the
Oyler claims are declared null and
void.

Estoppel and Laches

The question of the applicability
of estoppel arises in a number
of different aspects in Judge
Sweitzer's decision. In the text of
the decision he found that under the
doctrine expounded in Atlantic
Richfield Co. v. Hickel, 432 F.2d
587, 592 (10th Cir. 1970), "an ad-
ministrative determination running
contrary to law will not constitute
an estoppel against the federal gov-
ernment." Thus, he found that the
Government was not estopped by
either the Shale Oil Co.. 55 I.D. 287
(1935), or the pre-1972 regulations,
to contest the oil shale claims for
failure to substantially satisfy the
requirements of 30 J.S.C. § 28
(1976) (Dec., pp. 48-53).

Addendum A to Judge Sweitzer's
decision dealt with the question of
reliance by the individual claimants
on prior Departmental actions re-
garding the effect of the old assess-
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ment work contests in light of the
decisions in Kruwshnic and Virginia-
Colorado. Judge Sweitzer found
that all of the claimants, or their
predecessors in interest had relied
on Departmental assurances that the
old contest proceedings were nulli-
ties.

Addendum B concerned the ques-
tion of reliance by the claimants
upon the prior actions of the De-
partment regarding the need to per-
form annual assessment work.
Judge Sweitzer found, in effect,
that the individual claimants and
their predecessors in interest had
relied upon assertions of the De-
partment that failure to perform
assessment work was of no concern
of the Department.

With regard to Addendum A, we
note that the question of the legal
efficacy of the old assessment work
contests has been reserved by the
Federal courts, and we will accord-
ingly make no comments thereon.
Insofar as Judge Sweitzer's findings
of reliance in Addendum A are con-
cerned, we find that these findings
are supported by the record and
concur therein.

Similarly, we agree with Judge
Sweitzer that, even were estoppel
available relating to the need to per-
form annual assessment work, the
principle upheld in Atlantic Rich-
field Co. v. Hicecel, supra, would
prohibit the application of estop-
pel. We do not agree, however, with
Judge Sweitzer's findings that the
claimants, in deciding not to per-
form annual assessment work, re-
lied on Departmental actions.

[5],; The fundamental flaw in
Judge Sweitzer's findings. on this
point is one which recurs through-
out the contestee's arguments on
estoppel. The simple fact is that
contestees can point to no decision
of any Federal court, or any formal
decision or Instruction issued by
the Department of the Interior that
ever purported to hold that a min-
ing claimant was not required under
30 U.S.C. §28 (1976) to perform
annual assessment work. The deci-
sions in Krushnic and Virginia-
Colorado dealt not with the question
whether oil shale claimants were
required to comply with the provi-
sions of sec. 28, but whether the
United States would be a benefici-
ary of a failure to perform the as-
sessment work. Indeed, both Krush-
nic and, Virginia-Colorado express-
ly noted that a mining claimant was
required to perform labor of $100
annually for each claim. See 280
U.S. at 317; 295 U.S. at 645. The
Departmental decisions and pro-
nouncements to which contestees ad-
vert were of similar import.

Thus, contestees, in effect, are
arguing that an equitable estoppel
should lie because they knowingly
violated an affirmative obligation
under the law in reliance on the fact
that they were immune from pun-
ishment. They are attempting to re-
sort to equity to absolve themselves
from the consequences of their will-
ful violations of the mining law.
Among the cardinal principles, of
equity, however, are the maxims
that equity may be invoked only to
do equity, and that one who seeks

2772481
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equitable relief must do so "with
clean hands." Appellants can show
no equitable basis for the invocation
of an estoppel to excuse their past
failures to perform the annual as-
sessment work mandated by 30
U.S.C. §28 (1976).

[6] Regarding the defense of
]aches, Judge Sweitzer found that
in the first instance the defense of
laches is not available against the
Government in cases involving pub-
lic lands, citing United States v.
California, 322 U.S. 19, 40 (1947),
and secondly, that even were laches
determined to be an available de-
fense, it would clearly be circum-
scribed by the same limitations sur-
rounding the doctrine of estoppel
(Dec., pp. 53-54). We agree.

Accordingly, pursuant to the au-
thority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the deci-
sion of Judge Sweitzer in Contest
No. 658, dismissing the complaint
against the Southwest, .the North-
west, the Northeast, and the South-
east placer mining claims is af-
firmed; the decision of' Judge
Sweitzer in Contest No. 659, hold-
ing that the Carbon placer mining
claims Nos. 1 to 5, inclusive, and the
Elizabeth placer mining claims Nos.
1, 2, and 4-12, inclusive, invalid is
affirmed; 'and the decision of Judge
Sweitzer in Contest No. 660, dis-
missing the complaint against the
Oyler placer mining claims Nos. 1
to 4, inclusive, is reversed and the
Oyler Nos. 1 to 4 are hereby declared
invalid.

DOUGLAS E. HENRIQUES
Administrative Judge

WE CONCUR:

EDWARD W. STUBBING

Administrative: Judge

JAMES L. BUERSI
Administrative Judge :

APPENDIX

In past years Congress has from time
to time suspended the need to perform
annual assessment work on unpatented
mining claims. Generally, if not in all
cases, a notice of intent to hold the claim
was required. Periods of suspension
were:

Jan. 1, 1893 to Dec. 31, 1893 (28 Stat.
6)

Jan. 1, 1894 to Dec. 31, 1894 (28 Stat.
114)

Jan. 1, 1913 to Dec. 31, 1913 (38 Stat.
235)

Jan. 1, 1917 to Dec. 31, 1918 (40 Stat.
34)

Jan. 1, 1919 to Dec. 31, 1919 (41 Stat.
279 & 354)

Jan. 1, 1931 to July 1, 1932 (47 Stat.
291 & 474)

July 1, 1932 to July 1, 1933 (48 Stat.
72)

July 1, 1933 to July 1, 1934 (48 Stat.
777)

July 1, 1934 to July 1, 1935 (49 Stat.
337)

July 1,
1238)

July 1,
306)

July 1,
1243)

July 1,
271)

1935 to July 1, 193, (49 Stat.

1936 to July 1, 1937 (50 Stat.

1937 to July 1, 1938 (52 Stat.

1941 to July 1, 1943 (56 Stat.

May 3, 1943 to July 1, 1947 (57 Stat.
74)

June 30, 1947 to July 1, 1948 (61 Stat.
213)

June 17. 1948 to July 1, 1948 (62 Stat.
475)

July 1, 1948 to July 1, 1949 (62 Stat.
571)

July 1, 1949 to July 1, 1950 (63 Stat.
200 & 213)
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In addition, personnel in military serv-
ice were, excused from doing assessment
work for certain periods of the Spanish
American War, World War I, and World
War II. The respective acts are found
in 30:Stat. 651, 40 Stat. 23, and 54 Stat.
1188.

The Act of July ,B, 1942 (56 Stat. 647)
provided for suspension of assessment
work on claims withdrawn for national
defense efforts in the prosecution of
World War II.

APPEAL OF EYAK CORPORATION

4 ANCAB 277

Decided June 30.1980

Appeal from decision of the Bureau of
Land Management (LM) AA-8447-
A and AA-8447-B.

Affirned and appeal dismissed.

1. Alaska Native Claims Settlement
Act: Alaska Native Claims Appeal
Board: Appeals: Jurisdiction-Alaska
Native Claims Settlement Act: Con-
veyances: Valid Existing Rights:
Third-Party Interests

Where the State of Alaska has issued
;patent to a third party on lands tenta-
tively approved to the State under the
Alaska Statehood Act, the proper forum
to adjudicate the status of such patent
is a court, and the Department lacks ad-
ministrative jurisdiction over the issue.

2. Alaska Native Claims Settlement
Act: Conveyances: Valid Existing
Rights: Third-Party Interests

Contracts for the sale of real property,
issued by the State of Alaska for lands in
tentatively approved State land selec-
tions under the Statehood Act, are valid
existing rights leading to the acquisition
of title, protected by exclusion from con-

279RPORATION
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veyances to Native corporations under
the Alaska Native Claims Settlement Act,
as interpreted by Secretary's Order No.
3029 (43 FR 55287 (1978)).

3. Alaska, Native Claims Settlement
Act: Conveyances: Valid Existing
Rights: Third-Party Interests-
Alaska Native Claims Settlement Act:
Withdrawals and Reservations: With-
drawals for Native Selection: State-
Selected Lands

In the case of unlisted villages a period
occurred' after enactment of the Alaska
Native dIlaims Settlement Act and -before
the villages filed for eligibility, in which
tentatively approved land selections of
the State of Alaska were not yet with-
drawn' for potential village selections,
and during this period the State could
still create third-party interests in such
lands.

4. Alaska Native Claims Settlement
Act: Conveyances: Valid Existing
Rights: Third-Party Interests-
Alaska Native Claims Settlement Act:
Withdrawals and Reservations: With-
drawals for Native Selection: State-
Selected Lands

In the case of unlisted villages, third-
party interests created by the State of
Alaska on tentatively approved lands
after enactment of the Alaska Native
Claims Settlement Act are entitled to pro-
tection as valid existing rights provided
such interests were created before the
unlisted village applied for eligibility and
lands were withdrawn for it.

APPEARANCES: Dennis P. James,
Esq., and David J. Walsh, Esq.,
Moderow, Walsh, Johnson & James, on
behalf of Appellant, Eyak Corp.;
Dennis J. Hopewell, Esq., Office of the
Regional Solicitor, on behalf of the
Bureau of Land Management.
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OPINION BY ALASKA
NATIVE CLAIMS APPEAL

BOARD

SUMMARY OF APPEAL

The Eyak Corp. objects to exclu-
sion from its land conveyance of a
number of patents and contracts for
the sale of real property issued by
the State of Alaska on lands se-
lected and tentatively approved for
conveyance to the State under the
Alaska Statehood Act. Eyak con-
tends that the State lacked author-
ity to create such permanent third-
party interests in lands to which the
State had not itself received patent.
Sec. 11(a) (2) of ANCSA prevents
,the State from creating third-party
interests after Dec. 18, 1971, on ten-
tatively approved State land selec-
tions withdrawn for selection by a
Native village listed in ANCSA.
However, the Board finds that this
prohibition cannot apply in the case
of an unlisted village until such vil-
lage applies for eligibility and land
is withdrawn for it. Where third-
party interests leading to title are
created under State law on TA'd
lands after enactment of ANCSA,
but before withdrawal of the land
for selection by. an unlisted village,
such interests are' valid existing
rights as interpreted by Secretary's
Order No. 3029, and are protected
from conveyance to Eyak Corp. The
Board finds that exclusion of these
interests from conveyance to Eyak
Corp. was correct.

JURISDICTION

The' Alaska Native Claims Ap-
peal Board pursuant to delegation

of authority to administer the Alas-
ka Native Claims Settlement Act,
85 Stat. 688, as amended, 43 U.S.C.
§§ 1601-1628 (1976 and Supp. I
1977), and the implementing regu-
lations in 43 CFR Part 2650 and 43
CFR Part 4, Subpart J, hereby
makes the following findings, con-
clusions and decision.

PROCEDURAL
BACKGROUND

Eyak was an unlisted village
which 'applied for eligibility in
1973. In July of 1973,.PLO 5353
(38 FR 19825 (July 24,1973)) with-
drew lands for selection by Eyak,
pending determination of its eligi-
bility. The lands withdrawn were
T. 15 S., R. 2 W., Copper River me-
ridian. Eyak was certified as an eli-
gible village Dec. 17,. 1974.

This appeal, from a Bureau of
Land Management decision to con-
vey land to Eyak Corp., was timely
filed July 27,1978.

The Board on Dec. 26, 1978, in
an order segregating lands in dis-
pute in two companion appeals,
noted that the lands in dispute in
the present appeal did not need to
be segregated from the conveyance
to Eyak to allow prompt convey-
ance of' undisputed lands, because
the disputed lands were excluded
from the conveyance to Eyak in the
decision to convey. The order listed
the excluded lands as a matter of
information.

The Board on Sept. 21, 1978, sus-
pended action on the appeal pend-
ing reconsideration by the Secre-
tary of the Interiot of Secretary's
Order No. 3016 (Dec. 14, 1977) (85

[87 I.D.
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I.D. 1 (1977)). The circumstances
of this reconsideration must be un-
derstood in connection with the
present appeal.

The issues raised by Eyak Corp.
involve whether certain State cre-
ated third-party interests (patents
and contracts for the sale of lands)
constitute valid existing rights,
protected under ANCSA, and, if
so, how such interests should be
protected. The Board had, in two
previous cases (Appeal of Elelutna,
Inc., 1 ANCAB 190, 83 I.D. 619
(1976) [VLS 75-10]; and Appeals
of State of Alaska and Seldovia
Native Association, Inc., 2 ANCAB
1, 84 I.D. 349 (1977) [VLS 75-
14/75-15]), ruled on issues involv-
ing such valid existing rights.

Expressing doubts about the va-
lidity of State issued patents of
lands which have been tentatively
approved but not patented to the
State, the Board nevertheless in the
Seldovia appeals, ruled:

-The effect of the issuance of a patent
to public lands by the United States,
even if issued: by mistake or inadver-
tence, is to transfer the legal title from
the United States and to end all author-
ity and jurisdiction in the Department
of the Interior over the lands conveyed.
[Citations omitted.] As to the issue of
determining jurisdiction, the Board ac-
cords a final patent issued to a third
party by the State of Alaska prior to
ANCSA the same dignity as a Federal
patent. The proper forum to adjudicate
the status of such an interest is in a
judicial proceeding and the Board lacks
jurisdiction to decide the issue.

Appeals of State of Alaska and
Seldovia Native Association. Inc..
2 ANCAB 1, 58-59. 84 I.D. 349, 375
(1977) [VLS 75-14/75-15].

The Secretary of the Interior, in
Secretary's Order No. 3016, supra,
subsequently adopted certain poli-
cies on the interpretation of valid
existing rights under ANCSA
which, as to appeals not yet de-
cided, effectively reversed portions
of the Board's decision in the Ek-
lutna and Seldovia cases. Follow-
ing the issuance of Secretary's Or-
der No. 3016, supra, the Secretary
agreed to reconsider this Order af-
ter accepting briefs from interested
parties. The Board therefore sus-
pended action on' all appeals in-
volving valid existing rights pend-
ing the reconsideration.

The reconsidered Order was des-
ignated Order No. 3029, and was
published in the Federal Register.
(43 FR 55287 (1978) ). The Board is
bound by published Secretarial
statements of policy.

Upon publication of Order No.
3029, supra, the Board on Dec. 4,
1978, ended suspension of the ap-
peal and directed the parties to file
any further briefing they wished
the Board to consider on whether
interests asserted by the appellant
constituted valid existing rights as
interpreted by Order No.. 3029.,
supra. Upon motion by- BLM, the
Board, on Dec. 20, 1978,- allowed
the BLM 30 days after filing of the
appellant's statement of reasons in
which to respond. The' appellant
did not file a statement of reasons.
On July 18, 1979, the Board issued
an order directing filing of the
statement of reasons and schedul-
ing briefings. The order stated.

1. yak Corporation shall, within fif-
teen (15) days from the date of this
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Order, either file a statement of reasons
and standing as required by regulations
in 43 CPR 4.803 (b), or, in the alternative,
advise the Board whether it considers its
reasons for appeal to have been ade-
quately briefed in its Notice of Appeal. If
the appellant does not respond to this
Order within fifteen (15) days, the Board
will treat appellant's Notice of Appeal
as its statement of reasons in deciding the
appeal.

Eyak Corp. has filed nothing fur-
ther. BLM accordingly filed a re-
sponse to the appellant's Notice of
Appeal.

BLM contends that the Secretary,
in Order No. 3029, supra, found that
State-created third-party interests
in tentatively approved land pursu-
ant to the Alaska Statehood Act, 72
Stat. 339, 48 U.S.C. Prec. § 21
(1958), were valid existing rights.
BLM further references regulations
in 43 CFR 2650.3-1 (a) which pro-
vide:

Pursuant to sections 14(g) and 22(b)
of the act, all conveyances issued under
the act shall exclude any lawful entries
or entries which have been perfected
under, or are being maintained in com-
pliance with, laws leading to the acquisi-
tion of title, but shall include land sub-
ject to valid existing rights of a tempo-
rary or limited nature such as those
created by leases (including leases issued
under section 6(g) of the Alaska State-
hood Act), contracts, permits,: rights-of-
way, or easements.

DECISION

The Appellant, Eyak Corp., ob-
jects to. the exclusion from its land
conveyance of a number of patents
and contracts for the sale of real
property issued by the State of
Alaska. The lands in which, the
State created these third-party in-
terests wvere State land selections

which had been tentatively ap-
proved under the Alaska Statehood
Act, .supra. The Eyak Corp. con-
tends that the State of Alaska ex-
ceeded its authority under § 6 (g) of
the Statehood Act, 8supra, by creat-
ing permanent third-party rights on
land selections which were only ten-
tatively approved, but not yet pat-
ented, to the State.

BLM asserts that since Eyak's ap-
peal is expressly limited to rights
leading to acquisition of title, i.e.,
patents and contracts for the sale
of real property, BLM properly ex-
cluded these interests pursuant both
to the above regulations and to Or-
der No. 3029, supra.

The Board agrees with BLM.
[1] As to State issued patents, the

Board's ruling in the Seldovia ap-
peals remains undisturbed by the
Secretary in Order No. 3029, 8upra.
Where the State of Alaska has is-
sued patent to a third party on lands
tentatively approved to the State
under the Alaska Statehood Act,
.supra, the proper forum to adjudi-
cate the status of such a patent is a
court, and the Department lacks ad-
ministrative jurisdiction over the
issue.

[2] Contracts for the sale of real
property, issued by the State of
Alaska for lands in tentatively ap-
proved State land selections under
the Statehood Act, supra, are valid
existing rights leading to the acqui-
sition of title. protected by exclu-
sion from conveyances to Native cor-
porations, under ANCSA as inter-
preted by Order No. 3029, supra.

The Solicitor's Opinion on which
the Secretary relies in Order No.
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3029, supra, adopts the position that
State-created third-party interests
are, in fact, issued under Federal
law, i.e., the Alaska Statehood Act,
supra, rather than under individual
land disposal statutes enacted by
the State. He states:

First, the authority of the State to
create third party interests in tentatively
approved (T.A.'d) lands comes from see-
tion 6(g) of the Statehood Act, quoted in
pertinent part above. Although the State
has exercised this authority through
State legislation which defines the terms
on which persons may acquire leases,
etc., the Congress, in ANCSA, clearly con-
sidered such leases to be issued under
Federal law, namely the, Statehood Act.
Section 11(a) (2), for example, with-
draws T.A.'d land "from the creation of
third party interests by the State under
the Alaska Statehood Act." Section 14(g),
as already stated, refers to leases "issued
under section 6(g) of the Alaska State-
hood Act." [43 FR 55288 (1978).]'

The Solicitor also asserts that the
listing of rights to be protected, in
various sections of ANCSAJ is not
exhaustive. The Solicitor concluded
"the department's regulations have
construed 'valid existing rights'
under ANOSA to include rights
perfected or maintained under State
as well as Federal laws leading to
the acquisition of title."

Accordingly, the Board's ruling
in the Seldovia and Eklutna cases
that valid existing rights to be ex-
cluded from conveyances to Native
corporations must be those rights
created under Federal law and lead-
ing to acquisition of title is modi-
fied, insofar as it did not include
State-created interests leading to fee
title, by Order No. 3029, supra.

Taking the position that protec-
tion for State-created valid, exist-
ing rights is not limited to that of-
fered by § 14(g) of ANCSA, the
Solicitor states,.

The fact that Congress expressly re-
ferred only to leases issued by the State
is not persuasive evidence that Congress
intended no other State-created interests
to be protected. The reasons for Con-
gress' special emphasis on State leases
is entirely understandable.

The House Committee report reflects
Congress' concern that a lease issued by
the State which on its terms was condi-
tional on the issuance of a patent to the
State not be terminated by virtue of the
Native Selection. H.R. Report No. 92'523,
92d Cong., 1st Sess. (1971), p. 9.

It is well-known that ANCSA was the
subject of intense concern to the oil and
gas industry which had mineral leases
on State selected lands. It is therefore
not surprising that Congress paid spe-
cial attention to State-issued leases. But
that is not that is not [sic] to say that
Congress was unaware of or unconcerned
with State issued patents, which were
equally conditional on the issuance of a
federal patent to the State. Thus the
House Committee report, spra, states:
"Section 11(i) protects all valid rights
** *." If it had intended to protect only
leases or only rights of a temporary
nature the use of the word "all"' would
seem inappropriate. [43 FR 55289
(1978).]

Although it was not raised by the
parties, the' Board notes an addi-
tional issue in' this appeal, arising
from the fact that Eyak is an un-
listed village.

Sec. 11(a) (2) of ANOSA with-
draws TA'd land in the vicinity of
Native villages "from the creation
of third party interests by the' State
under the Alaska Statehood Act."
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Order No. 3029, msupra, concluded
that third-party interests created
by the State in TA'd lands prior to
enactment of ANCSA were valid
existing rights, protected from Na-
tive selection. In this appeal, the
disputed patents and contracts of
sale were not issued prior to enact-
ment of ANCSA. (Dec. 18, 1971.)
They were not executed until 1974,
and therefore appear not to be valid
existing rights. l

However, Eyak was an unlisted
village; that is, Eyak was not one
of the 205 villages listed in § 11(b)
(1) of ANCSA as "Native villages

'subject to this Act." Eyak was cer-
tified as a village eligible for bene-
fits under ANCSA under the provi-
sions of § 11 (b) (3) and implement-
ing regulations in 43. CFR 2651.2
(a) (6), which allowed an unlisted
village to file an application for a
determination of eligibility with
the Bureau of Indian Affairs
(BIA) by Sept. 1, 1973.

This affects the date on which land
withdrawals were made for village
selections. Sec. 11 (a) (3) B) of
ANCSA requires land in the vicin-
ity of each village to be withdrawn
for possible village selection within
60 days from the date of enactment
of ANCSA, Dec. 18, 1971, "or as
soon thereafter as practicable."
Land withdrawals for listed villages
could, at least theoretically, be made
within the 60-day period because the
location of the villages was known
on the date of enactment. In the
case of unlisted villages, however,
land withdrawals could not be made
until the village applied to BIA for
an eligibility determination; BIA
was then required to forward the

application, which was to identify
the township in which the village
was located, to BLM. Regulations in
43 CFR 2651.2(a) (7) (1979) pro-
vide, "The receipt of the selection
application for filing by the Bureau
of Land Management shall operate
to segregate the lands in the vicin-
ity of the village as provided in sec-
tions 11 (a) (1) and (2) of the act."

As noted, withdrawal provisions
in § 11 (a) (2) of ANCSA provide:

All lands located within the townships
described in subsection (a) (1) hereof
that have been selected by, or tentatively
approved to, but not yet patented to, the
State under the Alaska Statehood Act are
withdrawn, subject to valid existing
rights, from all forms of appropriation
under the public land laws, * * *and
from the creation of third party interests
by the State under the Alaska Statehood
Act. (Italics added.)

Thus, once TA'd land was with-
drawn for selection by a village, the
State could not have legally created
any third-party interests in that
land, regardless of selection and
tentative approval under the State-
hood Act, spra.

[3] However, land was not uni-
formly withdrawn for unlisted vil-
lages within 60 days after the enact-
ment of ANCSA, as it was for those
villages listed in the Act. A period
occurred after enactment of
ANOSA and before unlisted vil-
lages filed their applications for
eligibility, in which tentatively ap-
proved State land selections sur-
rounding unlisted villages was not
yet withdrawn for potential village
selections; during this period, the
State could still create third-party
interests in such lands.
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[4] rhus, in the case of land sur-
rounding an unlisted village, third-
party interests created by the State
of Alaska on tentatively approved
lands after enactment of ANCSA
could also be entitled to protection
as valid existing rights; provided
such interests were created before
the unlisted village applied for eli-
gibility and the surrounding lands
were withdrawn for it. Review of
the record indicates that this oc-
curred in the case of Eyak.

The decision here appealed recites
that on Aug. 27, 1973, the Village
of Eyak filed an application for a
determination of its eligibility as an
unlisted village. However, it ap-
pears that Eyak prior to this date
advised BLAt of its intention to. ap-
ply for eligibility, because in July
of 1973 PLO 5353, supra, was issued
and published in the Federal Regis-
ter, withdrawing lands for selection
under ANCSA pending determina-
tions of eligibility of several un-
listed Native villages, including
Eyak.

Briefs filed by BLM and the State
of Alaska indicate that all patents
and contracts of sale disputed in
this appeal were issued by the State
subsequent to withdrawal of the dis-
puted lands for selection by the un-
listed Village of Eyak subject to a
determination of its eligibility.

However, the State asserts that
when it received tentative approval
to the lands, in July 1972, the lands
were already subject to. existing
Forest Service recreational leases,
dating from the 1950's and 1960's.

'Pursuant to State law (Alaska
Stat. § 38.05.068) holders of valid
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Forest Service leases had a prefer-
ence right to purchase from the
State those lands which had been
leased to them; Accordingly; the
Department of Natural Resources
in April 1973, offered the Forest
Service lessees the opportunity to
file applications under the prefer-
ence right provision. All applica-
tions were filed with the State on
Apr. 30, 1973, prior to the with-;
drawal of lands for Eyak. There-
fore, the State argues, although the
contracts of sale based on these ap-
plications were not executed until
1974, after withdrawal of land for
Eyak, the Forest Service lessees had
valid existing rights prior to this
time based on their- occupancy pur-
suant to valid Forest Service leases
and their applications for prefer1

ence right under State statute.
The Board concludes that within

the contemplation of Order No.
3029, supra, valid existing rights in
the leases in question, predecessors
to the contracts of sale and patents
here in dispute, were created pursu-
ant to State law prior to the with-
drawal of land for the unlisted Na-
tive Village of Eyak.

Accordingly, the Board finds
that the disputed patents and con-
tracts for the sale of real property,
issued by the State: of Alaska for
lands tentatively approved but not
yet patented to the State under the
Statehood Act, supra, within the
contemplation of Order No. 3029,
supra, are valid existing rights lead-
ing to fee title which must be ex-
eluded from conveyances to Native
corporations under ANOSA, and
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BLM Decision AA-8447-A and
AA-8447-B is hereby affirmed.

This represents a unanimous de-
cision of the Board.

JUDITH M. BRADY

Admnietrative Judge

ABIGAIL F. DUNNING

Administrative Judge

Jos:1EPH A. BALDWIN
Administrative Judge.

APPEAL OF BRUCE McALLISTER

4 ANCAB 294

Decided June 30,1980

Appeal from the Decision of the Bureau
of Land Management AA-6701, 42 FR
41929 (Aug. 19, 1977).

V Reversed in part.

1. Alaska Native Claims Settlement
Act: Alaska Native Claims Appeal
Board: Appeals: Decisions

The Board is bound by statements of
policy made by the Secretary of the In-
terior and contained in a published De-
partmental Manual Release or in a
Secretarial Order published in the Fed-
eral Register.

2. Alaska Native Claims Settlement
Act: Conveyances:, Valid . Existing
Rights: Third-Party Interests

Lands tentatively approved for convey-
ance under the Alaska Statehood Act and
leased by the State of Alaska pursuant
to its open-to-entry lease program prior
to enactment of the Alaska Native
Claims Settlement Act must, pursuant
to Secretary's' Order No. 3029 (43 FR
55287 (1978)), be excluded from con-
veyance under ANCSA as valid existing
rights leading to the acquisition of title.

3. Alaska Native Claims Settlement
Act: Conveyances.: Valid Existing
Rights: Third-Party Interests

The policy expressed in Secretary's Order
No. 3029 (43 FR 55287 (1978)), is ap-
plicable to all lands still within the De-
partment's jurisdiction, even if the
decision to convey such lands pursuant to
the Alaska Native Claims Settlement Act
was issued by .the Bureau of Land Man-
agement prior to publication of Order
No. 3029.

4. Alaska Native Claims Settlement
Act: Conveyances: Valid Existing
Rights: Third-Party Interests

Tentative approval of land selections
by the State of Alaska under the Stater
hood Act was rescinded by the Bureau of
Land Management to permit conveyance
of the same lands to a Native corporation
under the Alaska Native Claims Settle-
ment Act. Subsequently, Secretary's Or-
der No. 3029 (43 FR 55287 (1978)-) found
that third-party interests leading to fee
title, created by the State in such lands,
were valid existing rights which must be
excluded from conveyance to the Native
corporation. Accordingly, BLM must rein-
state tentative approval of the State's
selection of such lands so that the State
is able to grant title to such third parties
as contemplated by Order No. 3029.

APPEARANCES: Charles Cranston,
Esq., Gallagher, Cranston & Snow, on
behalf of appellant; A. Robert Hahn,
Esq., Hahn, Jewell & Stanfill, on behalf
of Seldovia Native Association, Inc.;
James N. Reeves, Esq., and Shelley J.
Higgins, Esq., on behalf of the State
of Alaska; James D. Linxwiler, Esq.,
on behalf of Cook Inlet Region, Inc.;
Andrew R. Sarisky, Esq., on behalf of
the Kenai Peninsula Borough; John M.
Allen, Esq., and M. Francis Neville,
Esq., Office of the Regional Solicitor,
on behalf of the Bureau of Land
Management.
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OPINION BY ALASKA
NATIVE CLAIMS APPEAL

BOARD

SUMMARY OF APPEAL

This appeal involves the question
of whether an open-to-entry lease
issued by the; State of Alaska prior
to enactment of the Alaska Native
Claims Settlement Act. (ANCSA)
on lands tentatively approved to the
State but subsequently withdrawn
by § 11 (a) (2) of ANCSA for possi-
ble Native selection is protected un-
der ANCSA. The Board finds the
question is answered in the affirma-
tive by Secretary's. Order No. 3029;
that the Board is bound by pub-
lished Secretarial Orders; and that
Order No. 3029 is applicable to all
lands still within the Department's
jurisdiction.. The. Board concludes
that the open-to-entry lease here ap-
pealed must be excluded from con-
veyance to the Native corporation,
and that the Bureau of Land Man-
agement must reinstate tentative
approval of the State's selection of
the land underlying the lease so that
the State is able to grant title to the
lessee: as contemplated by Order No.
3029.

JURISDICTION

The Alaska Native Claims Ap-
)eal Board, pursuant to delegation

of authority to administer the
Alaska Native Claims Settlement
Act, 85- Stat. 688, as amended, 43
U.S.C. §§ 1601-1628 (1976 and
Supp. I. 1977), and the implement-
ing regulations in 43 CFR Part 2650
and 43 CFR Part 4, Subpart J,
hereby makes the following find-
ings, conclusions and -Decisions re-

versing in part the above-designated
decision.. of the Bureau; of Land
Management.

PROCEDURAL
BACKGROUND

On June 13, 1962, the State filed
a selection application for lands
near the Native Village of Seldovia.
On Jan. 3, 1964, the Bureau of Land
Management (BLM) issued a deci-
sion to tentatively approve convey-
ance to the State of certain lands
within T. 8 S., R. 14 W., Seward
meridian. Prior to Dec. 18, 1971, the
State issued open-to-entry (OTE);
lease ADL 50791 for a tract within
the subject lands. On Dec. 18, 1971,
§ 11 of ANCSA withdrew for Na-
tive selection the lands surrounding
the Village of Seldovia, including
lands in the preceding State selec-
tion. On Feb. 11, 1974,- Seldovia
filed village selection application
AA-6701-A for lands located near
the village, including lands within
the prior State selections.

Without adjudicating Seldovia's
selection application, the BLM on
Oct. 3, 1974, vacated the tentative
approval previously given for con-
veyance of the subject lands to the
State. The Board, in Appeal of the
State of Alaslka, 1 ANCAB 281, 83
I.D. 685 (1976) [VLS 75-8], va-
cated the BLM decision and re-
manded the cause to BLM for fur-
ther proceedings, on the grounds
that BLM's decision had been based
on the mere filing of a selection ap-
plication by Seldovia. and was thus
premature.

On Aug. 16, 1977, the BLM is-.
sued its second decision to issue

286]-
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conveyance of the subject lands to
Seldovia. The lands which had
been State selected and tentatively
approved were found to have been
properly selected under. village se-
lection application AA-6701-A.
Accordingly, the tentative ap-
proval previously given for con-
veyance of lands to the State was
rescinded in part, and the underly-
ing State selection- applications re-
jected in part.

In its decision to issue convey-
ance, the BLM found that the sub-
ject lands

do not include any lawful entry per-
fected under or being maintained in com-
pliance with laws leading to acquisition
of title.

In view of the foregoing, the surface
estate of the following described lands
e; * * is considered proper for acquisi-
tion by Seldovia Native Association, Inc.
and is hereby approved for conveyance
pursuant to section 14(a) of the Alaska
Native Claims Settlement Act.

Continuing, the BLM provided:
The grant of lands shall be subject to:

* * * e * *n * 

5. The following third party interests,
created and identified by the State of
Alaska, as provided by section 14(g) of
ANCSA, all of which are located in T. 8
S., R. 14 W., Seward Meridian:

a. Open-to-entry leases, each approxi-
mately 5 acres in size.

* * e * * * i:

(7) ADL 50791 located in NE1/tNEI,4
of section 23 and NW'/NW'4 of section
24.

On Sept. 19, 1977, Bruce McAl-
lister, lessee under lease number
ADL 50791, filed his Notice of Ap-
peal from the above-referenced de-
cision of the BLM. Mr. McAllister
appealed the BLM decision on the
grounds that () the BLM erred in
rejecting the State's selection appli-

cation, and (2) the BLM's decision
granting lands to Sldovia subject
to appellant's OTE lease, in unclear
at best, inconsistent at worst.

Appellant prayed that the Board:
(1) Reverse the BLM decision

and order that Seldovia has no
right, title or interest in and to the
land described in OTE lease ADL
50791,

(2) or, in the alternative, to in-
terpret the BLM decision as declar-
ing that Seldovia takes title to the
described land subject to appellant's
right to exercise his option to ac-
quire fee title thereto.

Following appellant's filing of
the Notice of Appeal, the Secretary
of the Interior issued Secretary's
Order No. 3016, 85 I.D. 1 (Dec. 14,
1977). Secretary's Order No. 3016,
supra, was a response to and partial
reversal of the position taken by
theBoard in Appeals of State of
Alaska and Seldovia Native Asso-
ciation, Ic., 2. ANCAB 1, 84 I.D.
349 (1977) [VLS 75-14/75-15]. The
Board had held that, pursuant to
ANCSA, land previously tentative-
ly approved for conveyance to the
State was to be conveyed to Native
corporations subject to OTE leases
issued by the State, but that at the
end of the lease term, the lessee's
rights would end, and the lessee
could not enforce the option pro-
vided by. Alaska statute to receive
patent to the land because title to
the land would have passed to the
Native corporation upon convey-
ance and the State no longer would
have title to grant to the lessee.

In Secretary's Order No. 3016,
supra, the Secretary determined
that State of Alaska OTE leases
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issued prior to the! eflective date of
ANCSA on lands tentatively ap-
proved to the State, together with
the lessee's statutory option to pur-
chase the lands, were valid existing
rights protected pursuant to § 14
(g) of ANCSA. The Secretary de-
clared that conveyances to Native
corporations should be issued sub-
ject to such OTE leases, and that
the purchase option could subse-
quently be exercised by the lessee
against the grantee Native corpora-
tion.

On Mar. 24, 1978, this Board was
notified that-the Secretary had de-
cided to. reconsider Secretary's Or-
der No. 3016, supra. Pending recon-
sideration, the Board on Mar. 29,
1978, suspended further briefing in
this appeal.

On Nov. 20, 1978, the Secretary
of the Interior issued Order No.
3029, 43 FR 55287 (1978). Order
No. 3029, supra, reaffirmed the Sec-
retary's position in Secretary's
Order No. 3016, supra, that rights
created pursuant to the State of
Alaska's- OTE lease program are
valid existing rights within the
meaning of ANCSA. Revising his
earlier position, though, that con-
veyances of land under ANCSA
should be issued subject to previ-
ously-issued OTE leases, the Sec-
retary declared that land covered
by such leases should be excluded
from conveyances to Native corpo-
rations. Also, the Secretary refer-
red to the Solicitor the question of
whether the Order should be ap-
plied retroactively to decisions of
this Board and of the BLM issued
prior to publication of Order No.
3029, supra.
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On Dec. 4, 1978, the Board ter-
minated the suspension of action in
this appeal and directed all parties
to file, within thirty (30) days from
receipt of its order, any further
briefing. Seldovia, claiming that
this appeal would be directly af-
fected by the Solicitor's forthcom-
ing ruling on retroactivity, re-
quested an extension of time for
final briefing. Given the procedural
complexity of Order No. 3029,
supra, as it affected the conveyance
of land to Seldovia, and in an effort
to insure that all OTE leaseholders
would be accorded uniform treat-
ment in the application of Order
No. 3029, supra, the Board granted
an extension of time in which to file
a final brief until thirty days after
the Solicitor's ruling on retro-
activity.

The issue of retroactivity was de-
cided Mar. 27, 1980. By publication
of Departmental Manual Release
Number 2246, 601 DM2, the Secre-
tary decided that the policy set
forth in Order No. 3029, supra,
would be applied retroactively. The
Secretary adopted the memorandum
of the Solicitor dated June 2, 1979
(attached as Appendix 3 to 601 DM
2), as the position of the Depart-
went and decided that the policy
stated in Order No. 3029, spra,
would apply to all land still within
the Department's jurisdiction.

The Board, on May 9, 1980, ord-
dered the record of the appeal closed
as of June 9, 1980, but allowed the
filing of additional briefing prior to
State, and the appellant each filed
an additional brief pursuant to the
Board's order.
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DECISION

[1] The Board has previously
held that it is bound by statements
of Secretarial policy contained in a
Secretarial Order published iii the
Federal Register. Appeal of Ouzin-
kie Native Corp., 4 ANCAB 3, 86
I.D. 618 (1979) [VLS'78-7] . The
Board is also bound by statements
of policy made by the Secretary and
contained in a published Depart-
mental Manual Release.

[2] Thus, the Board is bound- by
the Secretarial policy expressed in
Order No. 3029, supra, and in De-
partmental Manual Release Num-
ber 2246, spra, which policy' is dis-
positive of this appeal. Specifically,
lands tentatively approved for con-
veyance under the Alaska State-
hood Act, July 7, 1958; 72 Stat. 339,
48 U.S.C. Prec. § 21 (1958), and
leased by the State pursuant to its
OTE lease program prior to eact-
ment of ANCSA must, pursuant to
Order No. 3029, spra, be excluded
from conveyance under ANCSA as
valid existing rights leading to the
acquisition of title. Further, the
OTE lessees are not precluded by
the ANCSA conveyance from re-
ceiving patent for the leased land
from the State.

[3] This policy is applicable to
all lands still with in the Depart-
ment's jurisdiction, even if the deci-
sion to convey such lands under
ANCSA was issued prior to publi-
cation of Order No. 3029, supra.

[4] Tentative approval of land
selections by the State of Alaska un-
der the Statehood Act, supra, was
rescinded by BLM to permit con-
veyance of the same lands to Sel-
dovia under the Alaska Native

Claims Settlement Act. Subse-
quently, Order No. 3029, supra,
found that third-party interests
leading to fee title, created by the
State in such lands, were valid ex-
isting rights which must be ex-

jluded from conveyance to the
Native corporti6n. Accordingly,
BLM must reinstate tentative ap-
proval of the State's selection of
such lands so that the State is able
to graft title to such third parties
as contemplated by Order No. 3029,
supra.

ORDER
It is. therefore Ordered that the

decision of the Bureau of Land
Management here appealed is re-
versed to the following limited ex-
tent:

(a) The BLM's rejection. of State
of Alaska selection application A-
057388 is reversed insofar as the re-
jection applies to lands. covered by
OTE lease ADL 50791'issued by the
State of Alaska.

(b) Lands covered by OTE lease
ADL 50791 shall be excluded from
those lands to be conveyed to Sel-
dovia Native Association, Inc.

All pending motions of the par-
ties before the Board in this appeal
not hereby addressed are denied.

The Bureau of Land Management
is hereby directed to take action con-
sistent with this decision.

This represents a unanimous de-
cision of the Board.

JUDITH M. BRADY

Administrative Judge

ABIGAIL F. DUNNING

Administrative Judge

JOSEPH A. BALDWIN

Administrative Judge

U.S. GOVERNMENT PRINTING OFFICE: 1980 0 - 324-693 : QL 3
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RIGHT-OF-WAY REQUIREMENTS
FOR GATHERING LINES AND
OTHER PRODUCTION FACILITIES
LOCATED WITHIN OIL AND GAS
LEASEHOLDS*

M-36921 June 19,1980

1. Mineral Leasing Act: Generally-
Oil and Gas Leases: Generally-Rights-
of-Way: Act of February 25, 1920

Sec. 28 of the Mineral Leasing Act of 1920,
80 U.S.C. § 185 (1976), is not applicable to
on-lease oil and gas production facilities
which are included in a surface use and
operations plan, and which are authorized
by the approval of an application to con-
duct leasehold operations or construction
activities.

2. Rights-of-Way: Act of February 25,
1920-Oil and Gas Leases: Com-
munitization Agreements-Oil and Gas
Leases: Unit and Cooperative Agree-
ments

Federal lands included in a unit agree-
ment approved pursuant to 30 CFR
Part 226 or a communication agree-
ment approved pursuant to 43 CFR
3105.2 are treated like an individual oil
and gas leasehold for the purpose of de-
termining whether rights-of-way are
required for facilities located thereon.

3. Mineral Leasing Act: Generally-
Oil and Gas Leases: Generally-
Rights-of-way: Act of February 25,
1920

Sec. 29 of the Mineral Leasing Act of
1920, 80 U.S.C. § 186 (1976), has con-
sistently been interpreted as not pro-
viding authority separate from sec. 28
of the Mineral Leasing Act, 30 U.S.C.
§ 185 (1976), for oil and gas pipeline

*Not in chronological order.

rights-of-way. Instead, it reserves to
the United States the right to allow
other rights-of-way or to lease other
minerals on Federal land already
leased for the extraction of one min-
eral, and allows the reservation of the
right to dispose of the surface of land
leased for mineral extraction "insofar
as said surface is not necessary to the
use of the lessee in extracting and re-
moving deposits thereon."

4. Mineral Leasing Act: Generally-
Oil and Gas Leases: Generally-Oil
and Gas Leases: Stipulations-Secre-
tary of the Interior

The Secretary has broad power to regu-
late all on-lease activities by oil and
gas lessees and operators pursuant to the
conditions contained in oil and gas leases
and his general regulatory authority un-
der the Mineral Leasing Act. The pro-
cedures for regulating activities on oil
and gas leases, established under Sec-
cretarial Order 2948 and the BLM-USGS
Cooperative Procedures Agreement im-
plementing that order, reserve to the De-
partment the authority to protect the
United States legal interests in the prop-
perty. The Secretary has broad discre-
tion either to continue this procedure, or
to substitute any other delegation of his
authority and any other reasonable regu-
latory procedure which he concludes
would equally protect the United States
interests.

5. Federal Land Policy and Manage-
ment Act of 1976: Rights-of-Way-
Mineral Leasing Act: Generally-Oil
and Gas Leases: Generally-Rights-of-
Way: Act of February 25, 1920-
Rights-of-Way: Federal Land Policy
and Management Act of 1976

All facilities related to an oil and gas
lease which are located on Federal land
outside the lease, regardless of their na-
ture, may be constructed only after appro-

87 I.D. No. 7
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priate rights-of-way have been granted.
Similarly, on-lease oil and gas transpor-
tation facilities and on-lease commercial
facilities require rights-of-way. Depend-
ing on the nature of the facility, the
right-of-way would be granted pursuant
to either sec. 28 of the Mineral Leasing
Act of 1920, 30 U.S.C. § 185 (1976), or
Title V of the Federal Land Policy and
Management Act of 1976, 43 U.S.C.
§§ 1761-1771 (1976).

Solicitor's Opinion, M-36575 (Aug. 26,
1959), affirmed in pertinent part;
Continental Oil Co., 68 I.D. 186 (1961),
overruled in pertinent part.

OPINION BY OFFICE OF THE
SOLICITOR

To: ASSISTANT SECRETARY, ENERGY

AND MINERALS ASSISTANT SECRE-

TARY LAND AND WATER. RE-
SOURCES

FROM: SOLICITOR
SUBJECT: RIGHT-OF-WAY REQIRE-

M ENTS FOR GATHERING LINES AND

OTHER PRODUCTION FACILITIES

LOCATED WITHIN OIL AND GAS

LEASEHOLDS

SUMMARY

Questions have been raised re-
garding the legality and adminis-
trative practicality of revisions to
43 CFR Part 2880 recently promul-
gated by the Bureau of Land Man-
agement (BLM). 44 FR 58126
(Oct. 9, 1979). These regulations
deal with the management of oil
and natural gas pipelines on fed-
eral lands. The provisions in ques-
tion, which change existing prac-
tices, require that oil and gas lease
operations 1 obtain rights-of-way

'This opinion uses the terms "lessee" and
"lease operator" nterchangeably. See also note
3, infra.

-from BLM pursuant to sec. 28 of
the Mineral Lands Leasing Act of
1920 (the Act), as amended,. 30
U.S.C. § 185 (1976), for gathering
lines and other production facili-
ties 2 located within the boundaries
of oil and gas leases issued under
sec. 17 of the Act, 30 U.S.C. § 226
(1976).

In response to these questions, we
have thoroughly examined the Act,
its legislative history, and its past
administration by the Department,
and have concluded the following:

(1) Sec. 28 is not applicable to
on-lease production facilities which
are included in a surface use and op-
erations plan, and which are author-
ized by the approval of an applica-
tion to conduct leasehold operations
or construction activities, such as an
application for permit to drill
(APD) .3

(2) Although sec. 28 is not ap-
plicable in the circumstances listed
above, the Secretary has broad pow-
er to regulate all on-lease activities
by lessees pursuant to his general
regulatory authority under the Act,

2 As explained herein, this opinion defines
"production facilities" to include a lessee's
storage tanks and processing equipment, oil
and gas pipelines upstream from any of the
lessee's storage tanks or processing equip-
ment (or, in the case of gas, upstream from
the point of delivery) and pipelines and equip-
ment (such as water disposal lines and gas or
water injection lines) which are used in the
production process for purposes other than
carrying oil or gas downstream from the
wellhead.

3 For the purposes of this opinion, Federal
lands Included in a unit agreement approved
pursuant to 30 CFR Part 226 or included in a
communitizatlon agreement approved pursuant
to 43 CFR 3105.2 are treated like an indi-
vidual lease. See 30 U.S.C. 226(j) (1976).
Thus a unit operator is not required to obtain
sec. 28 rights-of-way for on-unit production
facilities when those facilities are approved
in the manner described above.
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30 U.S.C. §§ 187, 189 (1976). As a
corollary to his regulatory author-
ity, the Secretary has broad discre-
tion to determine the procedural
mechanis l by which the regulation
occurs.

(3) Off-lease facilities on federal
lands, regardless of their nature,
on-lease oil and gas transportation
facilities, and on-lease "commer-
cial" facilities 4 may be constructed
only after an appropriate right-of-
way has been granted. Depending
on the nature of the facility, the
right-of-way would be granted pur-
suant to either see. 28 or Title V of
the Federal Land Policy and Man-
agement Act of 1976 (FLPMA),
43 U.S.C. §§ 1761-1771 (1976);.5

BACKGROUND

The Mineral Lands Leasing Act
of 1920, as uam-ended, 30 U.S.C.
§§ 181 et seq. (1976), provides for
the disposition of the right to ex-
tract certain minerals owned by the
United States, including the leasing
of lands for the production of fed-
erally owned oil and gas. In addi-
tion, sec. 28 of the Act, as amended,
authorizes the issuance of rights-of-
way through federal lands "for
pipeline purposes for the transpor-
tation of oil, natural gas, synthetic
liquid or gaseous fuels, or any re-
fined product produced therefrom."
30 U.S.C. § 185 (1976).

New BLM regulations published
at 44 FR 58126 (Oct. 9, 1979), which

4 "Commercial" facilities are defined in See.
5, iefra.

5 See note 19, indfra.

revise 43 CFR Part 2880 are de-
signed to implement amendments to
sec. 28 that were enacted as Title I
of Pub. L. 93-153, 87 Stat. 576
(1973). Prior to the INov. 8, 1979,
effective date of these regulations,
no sec. 28 right-of-way was required
as a matter of Departmental prac-
tice for gathering lines and other
production facilities located wholly
on-lease. The prior procedure for
approving such facilities on land
under the jurisdiction of the De-
partment was established by Secre-
tarial Order No. 2948 (1972) and by
the "Cooperative Procedures of
August 29, 1975, Pertaining to On-
shore Oil, Gas and Geothermal Re-
sources Operations, Implementation
of Secretarial Order No. 2948, be-
tween Bureau of Land Manage-
ment and the U.S. Geological Sur-
vey." Pursuant to the Secretarial
Order and the cooperative proce-
dures agreement, responsibility for
oil and gas leasing and for approval
of lease operations was apportioned
between BLM and USGS. BLM ex-
ercised the Secretary's discretionary
authority to determine whether, and
under what conditions, to issue oil
and gas leases. USGS was responsi-
ble for all geologic, engineering, and
economic value determinations. Al-
though USGS was primarily re-
sponsible for direct dealings with
lease operators, all plans of opera-
tions and applications for permits
to drill were transmitted by USGS
to BLM for concurrence and for the
addition of any stipulations neces-
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sary to protect the surface interests
for which BLM is responsible.

In contrast to the prior pro-
cedures, the new BLM regulations
define the term "pipeline" to in-
clude all production facilities be-
yond the wellhead,6 thus requiring
sec. 28 rights-of-way for such fa-
cilities even when they are located
wholly on-lease. The preamble to
the new regulations recognizes that
"this new procedure is a departure
from the past Departmental policy
of including gathering lines on
leases in the plan of operations on
the lease." 44 FR 58126 (Oct. 9,
1979). Although not expressly
stated in that preamble, this change
was in fact prompted by the prior
Department decision in Continentcd
Oil Co., 68 I.D. 186 (1961), and
the statement of Senator Melcher in
the legislative history of the 1973
amendments to sec. 28, both of
which are discussed in some detail
below.

This change prompted questions
to be raised both within and without
the Department regarding appli-
cability of sec. 28 to on-lease pro-
duction facilities.

DISCUSSION

1. Sec. 28 and ts Legislative His-
tory

As originally enacted, sec. 28 of
the Act read in relevant part as fol-
lows:

Sec. 28. That rights of way through
the public lands, including the forest re-

Sec. 2880.0-P (1) of the regulations defines
"pipeline" to include 'trunk lines, gathering
lines and related facilities." The definition of
"related facilities" in sec. 2880.0-5 (k) in-
cludes, inter ia, "water and gas injection
lines."

serves, of the United States are hereby
granted for pipe-line purposes for the
transportation of oil or natural gas to
any applicant possessing the qualifica-
tione provided in section 1 of this Act,
to the extent of the ground occupied by
the said pipe line and twenty-five feet on
each side of the same under such regula-
tions as to survey, location, application,
and use as may be prescribed by the Sec-
retary of the Interior and upon the ex-
press condition that such pipe lines shall
be constructed, operated, and maintained
as common carriers: Provided, That the
Government shall in express terms re-
serve and shall provide in every lease
of oil lands hereunder that the lessee,
assignee, or beneficiary, if owner, or op-
erator or owner of a controlling interest
in any pipe line or of any company oper-
ating the same which may be operated
accessible to the oil derived from lands
under such lease, shall at reasonable
rates and without discrimination accept
and convey the oil of the Government or
of any citizen or company not the owner
of any pipe line, operating a lease or
purchasing gas or oil under the provi-
sions of this Act: Provided further, That
no right of way shall hereafter be
granted over said lands for the transpor-
tation of oil or natural gas except under
and subject to the provisions, limitations.
and conditions of this section.

Mineral Lands Leasing Act of 1920,
ch. 85, § 28, 41 Stat. 449 (italics
added).

Neither the Act itself, nor the
committee reports, defined the term
"pipeline" or indicated whether sec.
28 was meant to apply to on-lease
production facilities such as gather-
ing lines. However, this issue was
discussed briefly in a. colloquy on
the floor of the House of Represent-
atives during consideration of a
predecessor to the bill ultimately
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enacted.7 The discussion was initi-
ated by Rep. Mondell, who favored
the fifty foot right-of-way grant ul-
timately enacted, rather than the
twenty foot grant included in H.i.
16136, then under consideration.
MR. MONDELL

* * -* * *

Let me call the attention of the chair-
man of the committee to some facts in
reference to this particular situation.
There is a general provision in this law
for rights of way across public lands
necessary for the utilization of the pro-
ducts of the lands leased. Under that gen-
eral provision the Secretary could take
care of all the rights of way of owners
for their personal pipe lines leading to
points of shipment or to tanks. The sec-
tion we are now considering, however,
seems to be drawn for the purpose of
providing for that very class of pipe
line.

The pipe lines that are really impor-
tant, so far as the question of right of
way is concerned, are the great carrying
lines. There have already been two, over
60 miles long each, -constructed in my
State under the act that I have referred
to. [] I think one of them cost $600,000.
I do not know how much the other cost.
Such lines are large. They are very ex-
pensive. Ordinarily they require pump-
ing plants. The provisions of this sec-
tion are not sufficiently liberal to allow
the construction of one of these great
lines.

I Because the Act w
:Congresses, and beea
mately enacted was su
analogous sections of
tive history of such
revealing" aid in inte
ness Society v. mort
(D.C. Cir.), cert. dent

8 Act of May 21, 18
("An Act to grant rig]
domain for pipe lines
and Wyoming").

MR. MONDELL. These small lines that
the gentleman from Oklahoma [Rep.
Ferris] is evidently providing for in see-
tion 17 [9. should not in all cases be
common carriers, because they are likely
to be the lines of little fellows who are
simply. attempting to reach the nearest
tank. But surely the big lines ought to
be common carriers.

* * * - * :

MR. FERRIS
L * * * * *

The gentleman from Wyoming said
something to the effect that little oil
producers might be forced to become
common carriers when they wanted to
build a pipe line for themselves. There is
an answer to that statement, and it is
conclusive. Little fellows, so called, do
not build pipe lines..Pipe lines are built
usually by big companies like the
Standard Oil Co. or some arm of the
Standard Oil Co. My State has several
pipe lines in it. Several of them claim to
be independent lines, but it is generally
understood that they are mostly under the
Standard Oil. They. go under different
organizations and names, but when you
trace them down you will find that the
stockholders are about the same.

Anyway, a little one-horse oil driller
does not build pipe lines.

* * . * * *

MR. MANN. Suppose a lease is made,
and the Government still owns title to the
land, and the man who has the lease could
not construct a pipe line for even 10 feet

:y {X1lnoranmanl- lanA nz4Fn,, it bairnr a

* * * -common carrier.
MR. FERRIS. That is true.as the product of several

.use section 28 as ulti- MR.. MANN. Is it necessary for these
.bstantially similar to the people to construct pipe lines for short
earlier bills, the legisla- distances, at least, as a usual thing?
earlier bills is a very MR. FERRIS. As a usual thing it is not.
rpreting sec. 28. Wilder-
on, 479 . 2d 842, 856 I am familiar with that proposition. Now,
eed, 411 U.S. 917 (19f75). this is what happens: When an oil field
96, ch. 212, 29 Stat. 127 comes in an oil driller makes a find. A big
ht of way over the public
in the States of Colorado Sec. 17 of H.R 16136 was the predecessor

of sen 28 of the Act.
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rush follows immediately. I have been
through it in our State, and I know how
it works. The oil people rush in and get
leases, and .buy and sell them, and
speculate on them, and in some instances
pay prices out of proportion to what.they
are worth. Then they go and. appeal to a
pipe-line company to put in a lateral. In
the meantime they often store their oil in
earthen tanks or ponds.,

MR. MANN. Do they not have to build
a pipe line themselves to reach the lateral
pipe line?

MR. FERRIS. They do not do it in our
State.

MR. MANN. I think generally they do.

MR. FOSTER. They do not in Illinois.
MR. MOSS of West Virginia. They do

not in any State.
MR. FERRIS. No; they go and make an

appeal to the pipe-line company to build
the lateral.

MR. MANN. Do they build it right up to
the oil well?

MR. FOSTER. They build it right up
to a man's tank.

t Cong. Rec. 15418-20 (1914).
This colloquy, which, as far as

we have discovered, was the only
discussion related to the issue of
on-lease rights-of-way during the
entire six years that Congress con-
sidered the original Mineral Leas-
ing Act, offers limited help in
solving the issue. Initially, it should
be noted that the "general provi-
sion" authorizing rights-of-way for
the personal pipelines of lessees, to
which Rep. Mondell referred, ap-
parently did not exist in H.R.
16136. The only section at all re-
lated to rights-of-way, other than
the predecessor of sec. 28, was sec.
24 of H.R. 16136, the predecessor
of what is now sec. 29 of the Act,
41 Stat. 449, 30 U.S.C. § 186

(1976) .' ' However, that section has
consistently been interpreted as not
providing authority separate from
sec. 28 for oil and gas pipeline
rights-of-way. Continental Oil Co.,
68 I.D. 186 (1961). Instead, it re-
serves to the United States the right
to allow other rights-of-way or to
lease other minerals on federal land
already leased for extraction of one
mineral, see George W. Hamis (on
rehearing), 53 I.D. 508 (1931), and
allows the reservation of the right
to dispose of the surface of land
leased for mineral extraction "in-
sofar as said surface is not necessary
to the use of the lessee in extracting
and removing the deposits therein." 
30 U.S,.C. §186 (1976). See Carlin
v. Csriel, 50 L.D. 383 (1924).

Regarding the application of sec.
28 to on-lease production facilities,
two conflicting inferences can be
drawn from this colloquy. On one
hand, the discussion makes it clear
that Congress was differentiating
between producers and transport-
ers of oil and gas, and felt that sec.
28 would apply only to the latter.
On the other hand, though, it is also
clear either that oil and gas produc-
ers were not then customarily build-
ing the extensive on-lease gathering
systems and production facilities
which are common today, or alter-
natively, that Congress simply was
unaware of such facilities. It is not
entirely clear that Congress would
have differentiated between produc-
tion and transportation, had it been
aware of the extensive production
facilities which are now customary.

10 The text of see. 29 is included in note 17,
ijfra.
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There is thus considerable doubt
that sec. 28, as originally enacted in
1920, was intended to apply to on-
lease production facilities of the
type then in use. But in order to
determine Congressional intent re-
garding the more extensive on-lease
facilities now in use, it is necessary
to consider the subsequent amend-
ments to sec. 28 and their legislative
history. Since its original enact-
ment, sec. 28 has been amended throe
times, in 1935,11 l953,:" and 1973.'3
Only the 1973 amendments appear
to shed additional light on the in-
tended application of see. 28.14

Those amendments, enacted as
part of Pub. L. 93-153, while not
wholly unambiguous, present evi-
dence that Congress did not envision
sec. 28 as applying to on-lease pro-
duction facilities. See. 28(r) (4), as
amended, states:

The Government shall in express terms
reserve and shall provide in every lease of
oil lands under this chapter that the
lessee, assignee, or beneficiary, if owner
or operator of a controlling interesting in
any pipeline or of any company operating

"Act of Aug. 21, 1935, ch. 599, §1, 49 Stat.
678.

Act of Aug. 12, 1963, ch. 408, 67 Stat.
557.

Act of Nov. 16, 1973, Pub. L. 93-153,
§101, 87 Stat. 576.

14 The 1935 amendments made the granting
of sec. 28 rights-of-way discretionary and
added the requirement that pipelines receiving
a right-of-way grant must transport or pur-
chase oil or natural gas produced on federal
leases in the vicinity of the pipeline. The 1953
amendments exempted certain natural gas
pipelines from the sec. 28 common carrier re-
quirements. Neither the amendments nor their
legislative histories give any indication of the
intended scope of sec. 28.

the pipeline which may be operated acces-
sible to the oil derived from lands under
such lease, shall at reasonable rates and
without discrimination accept and convey
the oil of the Government or of any citi-
zen or company not the owner of any
pipeline operating a lease or purchasing
gas or oil under the provisions of this
chapter.

30 U.S.C. §185 (r) (4) (1976).
In providing that lessees who

own pipelines must transport the

oil of lessees who do not own pipe-
lines, Congress must have assumed
that not, all lessees arcit pipeline
owners. Because all holders of pro-
ducing leases by 1973 had some
form of on-lease gathering lines
and production facilities, the inclu-
sion of those facilities as sec. 28
"pipelines" would have rendered
sec. 28 (r) (4) superfluous, since
there would have been no lessees
who were not also pipeline owners.
As was pointed out in a case con-
struing, sec. 28 prior to its 1973
amendment: "It is a well known
maxim of statutory construction
that all words and provisions of
statutes are intended to have, mean-
ing and are td be given effect, and
words of a statute are not to be con-
strued as surplusage." Wilderness
Society v. Morton, 479 F.2d 842,
$56 (D.C. Cir.), cert. denied, 411
U.S. 917 (1973).

Neither the legislative history
nor the 1973 changes in sec. 28 con-
tradict the inference created by sec.
28(r) (4) that Congress did not in-
tend on-lease production facilities
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to require sec. 28 rights-of-way.L5

Although the 1973 amendments
broadly define "pipeline" as includ-
ing "related facilities," none of the
examples of "related facilities" set
forth in the statute are of the type
associated solely with the produc-
tion, as opposed to the transporta-
tion, of oil and gas.le In addition,
nothing in the legislative history
indicates that the broad definition
of "pipeline" was meant to impose
a new permitting regime on oil and
gas lease operations. In the only
relevant portion of the legislative
history of the 1973 amendments,
then-Representative Melcher, chair-
man of the House subcommittee
which considered the 1973 amend-
ments,. made the following state-
ment in response to an amendment
which would have limited "related
facilities" to those which were spe-
cifically set forth in the statute:

Mr. MELCHER. Mr. Chairman, I rise
in opposition to the amendment.

Mr. Chairman, this amendment would
confine "related facilities" to those
named in section (a) which includes

'5Although language nearly identical to sec.
28(r) (4) was included in the original sec. 28
of the Act, this inference of Congressional
intent was not created in 1920, because, as the
House colloquy quoted above indicates, Con-
gress believed when it passed the original 1920
Act that lease operators did not build on-lease
production "pipelines." In contrast to the
1920 Act's legislative history, the legislative
history of the 1973 amendments does not
reflect a lack of Congressional awareness that
lease operators universally owned on-lease
production facilities such as gathering lines.

'5 Sec. 28(d) states that: "Related facilities
include but are not limited to valves, pump
stations, supporting structures, bridges, moni-
toring and communication devices, surge and
storage tanks, terminals, roads, airstrips and
campsites." [30 U.s.C. § 185(d) (1976).]

It was the Department's 1979 regulations

that added "gathering lines" to the definition.
valves, pump stations, supporting struc-
tures, bridges, monitoring and communi-
cation devices, surge and storage tanks,
terminals, roads, and campsites. The
phrase "but not limited to" was included
only to permit inclusion of other neces-
sary but presently unknown "related
facilities."

It was not intended to include airports:
as this was deleted by the subcommittee.
For eoample secondary feeder or gather-
ing lines from storage tanks are not spe-
cifically named' but are absolutely neces-
sary for the operation: of the pipeline.
This is the type of facility the language
is intended to cover. It is not intended
to be devious and it is not intended to
cover airports. (italics added).

119 Cong. Rec. 27678 (1973). 
* Although not completely free of

ambiguity, Rep. Melcher appears to
have been suggesting, as examples
of "related facilities," lines leading
off-lease to a main pipeline, based
on his use, of the phrase "from stor-
age tanks" and on the technical
definition of "feeder lines" and
"gathering lines" as lines leading
from leases to main pipelines or
trunk lines. See Williams & Myers,
Manual of Oil and Gas Terms, 250,
433 (4th ed. 1973o) (definitions of
"gathering lines' and "pipe line").
Thus Rep. Melcher's statement is
consistent with a definition of pipe-
line (including related facilities)
which excludes production facili-
ties.

The foregoing statutory interpre-
tation and legislative history-par-
ticularly the 1973 enactment of sec.
28(r) (4)-lead us to the conclusion
that see. 28 was not intended to ap-
ply to on-lease production facilities.
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2. Past Interpretation rand Adnmn-
istration by the Department

The proper scope of sec. 28 would
be a closer question if the sole basis
for decision were the statutory lan-
guage and legislative history dis-
cussed above. However, a further
factor that must be considered is the
manner in which the Department
has interpreted and administered
the Act during the sixty years it has
been in force. While not conclusive,
the construction given to a statute
in the course of its actual execution
by an administrative agency is en-
titled to respect. Northern Chey-
enne Tribe v.Go owbreast, 425 U.S.
649, 660 (1976); Udall v. TaThan,
380 U.S.1 (1965).

Both the official interpretation of
the Act by the Department, and its
actual administration, generally
support our conclusion that sec. 28
does not apply to pipelines and other
facilities located on-lease and used

;for the production-as opposed to
the transportation-of oil and gas.
This position is clearly set out in
Solicitor's Opinion M-36575 (Aug.
26, 1959). In that opinion the Dep-
uty Solicitor responded to ques-
tions from the Director of BLM on
the subject of " [r] ights of an oil and
gas lessee to the use of the surface
of the land and surface materials in
his lease," and "injury to the land
and vegetation by reason of opera-
tions under the lease." One of the
questions involved "alleged exces-
sive width of surface disturbance in

building pipelines." The Deputy
Solicitor responded:

It is assumed that the pipelines referred
to are gathering lines constructed by the
lessee entirely within the boundaries of
the leased lands and not those pipeline
rights-of-way authorized by section 28 of
the act, as amended. The latter are limit-
ed to 25 feet on each side of the area
actually occupied by the pipeline. As to
the former, the lessee is entitled to use
whatever area that is reasonably neces-
sary to construct and maintain the pipe-
lines required.

Solicitor's Opinion M-36575 (Aug.
26, 1959).

Two earlier Departmental deci-
sions lend additional support to this
position. Frances R. Reay, Lessee,
60 I.D. 366 (1949), held that a sec.
28 right-of-way was necessary for
the portion of a gathering line
which crossed an off-lease tract of
federal land situated between two
segments of a lease. On its face,
however, the decision did not re-
quire a right-of-way for the por-
tions of the line which were on-
lease. The decision implied that the
right to construct the on-lease por-
tions was contained in the lease,
when it based requiring the off-
lease right-of-way on the fact that
"the lease grants to the lessee no
rights in lands outside the subdivi-
sions described in the lease," 60 I.D.
at 368. George W. Harris (on re-
hearing), 53 I.D. 508 (1931), in-
volved the application of sec. 29 of
the Act, 30 U.S.C. § 186 (1976).7

t Sec. 29, which remains as it was enacted
in 1920, provides as follows:

"Any permit, lease, occupation, or use per-
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Although the opinion did not di-
rectly focus on sec. 28, its interpre-
tation of see. 29 was based on the
premise that " [a] permittee or lessee
is not in need of any easement in
connection with land for which he
has been given the only permit or
lease.'? 53 I.D. at 510.

The actual administration of the
Act during the past sixty years also
has been generally consistent with
our conclusion that sec. 28 was not
intended to apply to on-lease pro-
duction facilities. We have found
no indication that rights-of-way
were ever routinely required for
such facilities. Indeed, standard
form oil and gas leases typically
have included a broad grant of

F.N. 17-Continued
mitted under this chapter shall reserve to the
Secretary of the Interior the right to permit
upon such terms as he may determine to be
just, for: joint or several use, such easements
or rights-of-way, including easements in
tunnels upon, through, or in the lands leased,
occupied, or used as may be necessary or ap-
propriate to the working of the same, or of
other lands containing the deposits described
in this chapter, and the treatment and ship-
ment of the products thereof by or under
authority of the Government, its lessees, or
permittees, and for other public purposes. The
Secretary of the Interior, in his discretion, in
making any lease under this chapter, may re-
serve to the United States the right to lease,
sell, or otherwise dispose of the surface of the
lands embraced within such lease under exist-
ing law or laws hereafter enacted, insofar as
said surface Is not necessary for use of the
lessee in extracting and removing the deposits
therein. If such reservation is made it shall be
so determined before the offering of such lease.

The said Secretary, during life of the lease,
is authorized to issue such permits for ease-
ments herein provided to be reserved."
3 U.S.C. § 186 (1976).

Is Sec. of the first oil and gas lease form
drawn up by the Department pursuant to the
Act stated:

"Section 1. Purposes.-That the lessor in
consideration of rents and royalties to be paid,
and the convenants to be observed as herein
set forth, does hereby grant and lease to the
lessee the exclusive right and privilege to drill

rights for necessary surface uses,18

although such grants are sometimes
conditioned by special stipulations
or lease terms aimed at ensuring,
among other things, proper environ-
mental protection in activities on
the lease.

The only decision that militates
against our view of see. 28 and its
consistent application by the De-
partment is Continental Oil Co., 68
I.D. 186 (1961). This decision in-
volved an appeal from a denial of
rights-of-way for lines to connect
with an existing casinghead gas
gathering line, for a residue gas fuel
line, and for a gas collecting system.
The lines were located wholly on
federal land under lease to Conti-
nental and constituted a part of

for, mine, extract, remove, and dispose of all
the oil and gas deposits in or under the fol-
lowing described tracts of land situated in
the county of , State f

and more particularly de-
scribed as follows:
containing - acres, more or less, together
with the right to construct and maintain there-
upon all works, buildings, plants, waterways,
roads, telegraph or telephone lines, pipe lines,
reservoirs, tanks, pumping stations, or other
structures necessary to* the full enjoyment
hereof."

BLM Circular No. 672 (as ieaded), 47 L.D.
437, 447 (1920).

A nearly identical grant of rights is con-
tained in sec. 1 of the oil and gas lease forms
currently in use. See Offer to Lease and Lease
for Oil and Gas (Sec. 17 Noncompetitive Public
Domain Lease), Form 3110-1, Eleventh
Edition (Mar. 1977); Lease for Oil and Gas
(Sec. 17 Noncompetitive Public Domain
Lease), Form 3110-2 (Feb. 1977); Offer to
Lease and Lease for Oil and Gas (Noncompeti-
tive Acquired Lands Lease), Form 3110-3
(Mar. 1978); Protective Oil and Gas Lease,
Form 3120-1 (May 1978); Oil and Gas Lease
(Competitive Public Domain Lands), Form
3120-7 (Feb. 1977); Oil and Gas Lease Under
the Acquired Lands Mineral Leasing Act
(Future Interest or Competitive), Form 3130-
4 (Feb. 1977).
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Continental's gathering system
which carried casinghead gas from
its separators to its gasoline plant.
Part of the residue gas from the
gasoline plant was used t power
Continental's production operations
and the remainder was injected
underground for pressure mainte-
nance and storage. The decision does
not indicate whether all of the lines
in question crossed boundaries be-
tween Continental's leases, or
whether some of the lines were
wholly within a single lease; nor
does it indicate whether the gaso-
line plant was processing gas pro-
duced by other lessees, which is a
common practice. The company ap-
plied tor rights-of-way under sec.
29 of the Act, 30 U.S.0. § 186,
quoted in note 17 above, apparently
to avoid the common- carrier re-
quirements of sec. 28. In a decision
based largely on the language of
sec. 28 itself, the Department held
that sec. 28 provided the sole au-
thority for granting rights-of-way
for oil and gas pipelines:
[T]he circumstances present in this case
that the lines here under discussion cross
only public lands under lease to the ap-
pellant and that the appellant contem-
plates their use only in production op-
erations. [do not] alter our conclusion
[that sec. 28 applies] * * * [Sec. 28]
makes no distinction between lines
which cross only lands under lease
to the pipeline applicant and lines.which
may cross lands under lease to others or
lines which may cross lands on which
there may be no leases nor does it re-
quire that the lines be constructed, oper-

ated and maintained as common carriers
only in the event the lines are to carry
oil or natural gas to market.

68 I.D. at 189-90.
In light of the legislative history

and Departmental precedent dis-
cussed above, however, we find this
broad language in the Continental
Oil decision unpersuasive. First,
the decision made no mention of
either Solicitor's Opinion M-36575
(Aug. 26, 1959) or George F. Har-
ris (on rehearing), 53 I.D. 508
(1931). Harris implied, and So-
licitor's Opinion M-36575 directly
held, that sec. 28 rights-of-way are
not required for on-lease produc-
tion facilities. Second, the de-
cision in Continental Oil applied
Frances B. Reay, Lessee, 60 I.D.
366 (1949) in an overly broad
manner. Reay clearly required a sec.
28 right-of-way only for the off-
lease portion of a gathering line; it
did not speak to the portion that was
on-lease. Third, the Continental Oil
decision failed to discuss the right to
construct and maintain production
facilites which is granted to a lessee
in his lease. Finally, the decision
was not in any way respected by the
1973 enactment of sec. 28(r) (4) in
Pub. IL. 93-153. As discussed above,
the enactment of sec. 28(r) (4)
strongly implied that Congress. did
not intend on-lease production fa-
cilities to be covered by sec. 28.

For these reasons, we overrule
the Continental Oil decision to the
extent that it is inconsistent with
the views expressed herein.
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3. Secretarial Discretion to Control
On-Lease Activities

As the analysis above indicates,
sec. 28 is not applicable to on-lease
production facilities. Nevertheless,
the Secretary does have broad
powers under the Act both to pro-
vide terms in leases to protect the
interests of the United States, 30
U.S.C. §87 (1976), and to pro-
mulgate and enforce regulations
protecting those interests. 30 U.S.C.
§ 189 (1976). Although a lessee's
rights are determined by the grants,
and the conditions on the grants, in
his lease, the Secretary has, under
those conditions in the lease and his
general regulatory authority, the
power to regulate the manner in
which the lessee's rights are exer-
cised. Copper Valley Mach. Works,
Inc. v. Andrus, 474 F. Supp. 189
(D.D.C. 1979); Solicitor's Opinion

M-36591 (May 9, 1960). As the
Court noted in Copper Valley,
"That the Secretary has the author-
ity and responsibility to protect the
environment of public lands within
federal oil and gas leases is beyond
dispute." 474 F. Supp. at 191. A
corollary to the Secretary's regula-
tory authority is authority to deter-
mine the procedural mechanism by
which the regulation occurs.

The procedures for regulating
on-lease activities established under
Secretarial Order 2948 and the
BLM-USGS Cooperative Proce-
dures Agreement reserve to the
Department the authority to protect
the United Stat:6s- legal interests
in the property, since the lessor
and surface management agency

can impose binding stipulations in
leases, see Natural Resources De-
fese Council, Inc. v. Berkelund,
609 F. 2d 553 (D.C. Cir. 1979), in
surface use and operations plans,
and in authorizations to conduct
leasehold operations or construc-
tion activities. See Copper Valley
Mach. Works, Inc. v. Andrus,
supra. The Secretary has broad
discretion either to continue this
procedure, or to substitute any
other delegation. of his authority
and any other reasonable regulatory
procedure which he concludes would
equally protect the United States
interests.

4. Authorization to Conduct Off-
Lease Activities

We find no authority for allow-
ing off-lease uses of federal lands
for oil and gas production or trans-
portation without following the
established procedures for issuing
a right-of-way under the appro-
priate statute. "The lease grants to
the lessee no rights in lands outside
the subdivisions decribed in the
lease." Frances R. Reay, Lessee, 60
I.D. 366, 368 (1949).

Depending on the nature of the
facility, the right-of-way would be
granted pursuant to either sec. 28,
30 U.S.C. § 185 (1976), or Title V
of FLPMA, 43 U.S.C. §§ 1761-
1771 (1976)).19

'- Sec. 28 applies to pipelines (including re-
lated facilities) "for the transportation of oil,
natural gas, synthetic liquid or gaseous fuels,
or any refined production produced therefrom."
30 U.S.C. § 185(a) (1976). Title V applies to
a broad range of other facilities, as set forth
in sec. 501(a) of FLPMA, 43 U.S.C. 1761 (a)
(1976).
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5. Authorization for On-Lease
"Commercial" Facilities.

Oil and gas leases do not author-
ize parties other than the lessee or
operator to own and operate on-
lease facilities; nor do they author-
ize a lessee or operator to construct
and operate facilities to serve pro-
duction from outside his lease or
unit, regardless of whether such
facilities also serve production
from his own lease or unit. Such
commercial .operations can be au-
thorized only by an appropriate
right-of -way grant.

CONCLUSION

Based on the foregoing analysis,
we conclude that sec. 28 of the
Mineral Lands Leasing Act does
not apply to on-lease production
facilities which are included in a
surface use and operations plan,
and which are authorized by the
approval of an application to con-
duct leasehold operations or con-
struction activities. We believe
that a reasonable dividing point
between "production" and "trans-
portation" is the point at which the
lease operator completes his final
processing or storage of the product
or, in the case of gas, the point of de-
livery to the transportation pipe-
line. Thus "production facilities" in-
clude an operator's storage tanks
and processing, equipment, and oil
and gas pipelines upstream from
any of the operator's tanks and

equipment or, in the case of gas,
upstream from the point of deliv-
ery. "Production facilities" also
include pipelines and equipment
which are used in the production
process for purposes other than
carrying oil and gas downsteam
from the well head. Examples of
this latter type of production facil-
ity are water disposal lines and gas
or water injection lines. Although
sec. 28 does not apply to on-lease
production facilities, the Secretary
has broad power to regulate all on-
lease activities, including the con-
struction and operation of produc-
tion facilities, and to determine the
procedural mechanism 'by which
that regulation occurs.

Off-lease facilities, regardless of
their nature, on-lease oil and gas
transportation facilities, and on-
lease "commercial" facilities as de-
fined in sec. , above, can be au-
thorized only by an appropriate
right-of-Way grant.

It follows from this that the reg-
ulations published at 44 FR 58126
(Oct. 9, 1979) shouldbe modified as
necessary to bring them into con-
formity with this opinion.

This opinion was prepared by
James B. Weber, Attorney, Solici-
tor's Honors Program, with the
assistance of John D. Leshy, Asso-
ciate Solicitor, Energy and Re-
sources; Lawrence G. McBride,
Assistant Solicitor, Onshore Min-
erals; John J. McHale, Assistant
Solicitor, Realty; David Grayson,
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Assistant Solicitor, Land Use; and
the Solicitor.

CLYDE MARTZ

Solicitor

I CONCUR:

CEcIL D. ANDRUS

Secretary of the Interior

ISLAND CREEK COAL CO.

2 IBSMA 125

Decided July 3,1980

Appeal by Island Creek Coal Co. from
that part of a Jan. 7, 1980, decision by
Administrative Law Judge Tom M.
Allen upholding Violation No. 1 of
Notice of Violation No. 79-II-18-39
(Docket No. NX-0-1-R).

Affirmed.

1. Surface Mining Control and Recla-
mation Act of 1977: Notice of Viola-
tion: Specificity

A notice of violation containing an im-
proper citation to the regulations is rea-
sonably specific where the narrative de-
'scription of the alleged violation accu-
rately notifies the permittee of the nature
of the alleged violation.

2. Surface Mining Control and Recla-
mation Act of 1977: Spoil and Mine
Wastes: Downslope-Surface Mining
Control and Reclamation Act of 1977:
Words and Phrases

"Downsiope." The downslope in a multi-
ple seam mining operation is the land
surface between a valley floor and the
projected outcrop of the lowest coalbed
being mined along each highlwall, not the
area between a valley floor and the pro-

jected outcrop of the lowest coalbed
under permit.

APPEARANCES: George S. Brooks
II, Esq., Lexington, Kentucky, for
Island Creek Coal Co.; Charles P. Gault,
Esq., Office of the Field Solicitor, Knox-
ville, Tennessee, and Marcus P.
McGraw, Esq., Assistant Solicitor for
Enforcement, Division of Surface Min-
ing, Office of the Solicitor, Washington,
D.C., for the Office of Surface Mining
Reclamation and Enforcement.

OPINION BY THE INTERIOR
BOARD OF SURFACE

MINING AND RECLAMATION
APPEALS

Island Creek Coal' Co. (Island
Creek) has appealed from that part
of Administrative Law Judge Tom
M. Allen's Jan. , 1980, decision up-
holding Violation No. 1 in Notice
of Violation No. 79-11-18-39. Vio-
lation No. 1 was described in the
notice as a violation of "30 CFR
716.2(a) (1)" for "allowing spoil
material to remain on the down-
slope."' For the reasons stated
below the Administrative Law
Judge's decision is affirmed.

Procedural Background

On Aug. 28, 1979, an Office of
Surface Mining Reclamation and
Enforcement (OSM) inspector

1Sec. 716.2(a) (1), as published in 42 P'R
62639, 62692 (Dec. 13, 1977), reads as follows:
"Spoil, waste materials or debris, including
that from clearing and grubbing, and aban-
doned or disabled equipment, shall not be
placed or allowed to remain on the downslope."
While the text of that section remains the
same, it was renumbered when codified in 30
CriR 716.2(a). All further references are to
the numbering in 30 CiR.
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visited the -J and 1-U surface coal
mines of Island Creek in Martin
County, Kentucky. The next day he
issued Notice of Violation No. 79-
II-18-39, which alleged five sep-
rate violations of the initial Fed-
eral program performance stand-
ards.!

Island Creek sought review of the
notice, and, following a hearing held
on Nov. 16, 1979, the Administra-
tive Law Judge issued his decision
on Jan. 7, 1980. Island Creek filed
a timely notice of appeal with the
Board and in its brief indicated that
it was appealing only that portion
of the decision relating to Violation
No. 1.

Discumsion

With respect to Violation No. 1
there is no: material dispute con-
cerning the following facts. When
the OSM inspector visited Island
Creek's 1-U mine, which was a
mountaintop removal operation, he
observed spoil material consisting
of rocks and boulders on a slope 50
to 75 feet below, the projected out-
crop of the lowest coal seam being
mined (Tr. 10-12, 15-16, 20; Exhs.
R-3 through R-7). It was explained
to him by'an employee for Rebel
Coal Corporation, Island Creek's
contract miner at the site, that the
material had moved down the slope
during blasting operations (Tr. 15-
16). The inspector cited Island
Creek for allowing spoil material to
remain on the downslope in viola-
tion of 30 CFR 716.2(a).

2.30 CFR Parts 715 and 716.

Island Creek has correctly ob-
served that the OSM inspector im-
properly cited 30 CFR 716.2(a). 30
CFR 716.2 specifically exempts
mountaintop removal mining from
its coverage.3 OSM admits that the
citation of the regulation was incor-
rect and states that 30 CFR 716.3
(b) (5) would have been the proper
cite4:

Island Creek argues that failure
to cite. the particular regulation al-
legedly violated renders the notice
of violation invalid; OSM charac-
terizes the incorrect citation as
harmless error.

Sec. 521(a) (5) of the Surface
Mining Control and Reclamation
Act of 1977 (Act) 5 requires that
notices of violation "shall set forth
with reasonable specificity the na-
ture of the violation and the reme-
dial action required." Where regu-
lations are complicated and reme-
dies may be quite expensive, as is
true under the Act, general guid-
ance is not enough. The notice of vi-
olation must set forth the required
information clearly; incorrect cita-
tions to the provisions of the regu-
lations allegedly violated or inaccu-
rate descriptions of the nature of

30 CFR 716.2 states: "The standards of
this section do not apply * * where the min-
ing is governed by § 716.3" [Mountaintop re-
moval].

4 30 CFR 16.3(b) (5) reads:
"Spoil shall be placed on the mountaintop

bench as is necessary to achieve the postmin-
ing land use approved under § 715.13 of this
chapter. All excess spoil material not retained
on the mountaintop shall be placed in accord-
ance with the standards of § 715.15 of this
chapter."-

5 Act of Aug. 3, 1977, 91 Stat. 445,. 506, 30
U.S.C. § 171(a) (5) (Supp. I 197T).
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the violation are both potentially
misleading.

[1] In Old Ben Coal Co., 2
IBSMA 38, 87 I.D. 119 (1980),
where OSM attempted to establish
a violation other than that cited
and described in the notice of viola-
tion, we vacated the notice of viola-
tion for failure to conform to the
requirements of sec. 521 (a) (5).6

The failure of the OSM inspector
to cite the proper subsection of the
regulations in the notice of viola-
tion issued to Island Creek in this
case, however, is not fatal. Such a
mistake may be corrected by the
narrative description of the alleged
violation in the notice.

In this case the inspector de-
scribed the nature of the violation
as; "allowing spoil material to re-
main on the downslope." The ques-
tion is whether this narrative is a
reasonably specific description of a
violation. It definitely describes a

6 In Old Ben both the citation of the regula-
tion allegedly violated and the verbal descrip-
tion of the alleged violation indicated that
OSM was concerned about the quality of the
discharge from a sedimentation pond. During
the hearing before the Administrative Law
Judge, however, OSM for the first time stipu-
lated that the discharge from the pond met
the effluent limitations and then attempted to
prove a violation below the point of discharge
from the pond. Before the Board, OSM argued
that the violation it sought to prove was in-
corporated by reference in the violation cited
and that this incorporation made the opera-
tor responsible for the quality of all discharges
until they reached a point of ultimate disper-
sion into the natural environment. We re-
jected this argument and held that the notice
of violation did not meet the requirements of
sec. 521(a) (5). We did not hold that a cita-
tion of a subsection, such as 30 CR 715.17(a)
or even 30 CR 715.17, without a specification
of the particular part of the subsection vio-
lated, was unreasonable lack of specificity.
Neither did we hold that an incorrect citation
with an accurate verbal description of the
violation was not reasonably specific.

violation of the steep slope mining
regulations of 30 CFR 716.2; how-
ever, since the surface mining in
question is a mountaintop removal
operation,, 30 CFR 716.2 is not ap-
plicable. Instead, the mountaintop
removal regulations of 30 CFR
716.3 apply. While the description
does not parrot the exact language
of 30 OFR 716.3(b) (5), it does de-
scribe the condition-spoil on the
downslope-which violates the re-
quirements of 30 CFR 716.3(b) (5).
Moreover, the possibility of a doubt
concerning the adequacy of notice
in this case vanishes in the absence
of any evidence that Island Creek
was confused about the nature of
the alleged violation. Unlike the
operator in Old Ben, Island Creek
has made no claim that it was mis-
led by the terms of the notice of
violation, nor has it contended that
it did not know the nature of the
alleged violation and what was
needed to abate it. Its argument is
technical in nature; it is based en-
tirely on the incorrect citation.

The, next question is whether the
condition which existed constituted
a violation of the regulations.

[21 Island Creek argues that
there could not be a violation be-
cause the spoil was not located on
the "downslope.? The basis for its
argument is that a lower coal seam
(Stockton) exists at a lower eleva-
tion than the area in question, and
that the Stockton seam is under
permit to be mined. Island Creek
asserts that there should be a
distinction drawn between "out-
slope" and "downslope" in a multi-
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ple seam mining operation7 Under
Island Creek's theory there can be
only one downslope, the one below
the lowest coal seam under permit.
All- other slopes from benches
created by mining seams at a higher
level would be outslopes. It char-
acterizes the slope in question as an
outslope under this theory.

We do not agree. Initially, there
is no evidence, other than the in-
spector's belief (Tr. 33), that the
Stockton seam is under permit.
And, even if it is under permit, that
is no guarantee that the seam will
be mined. In any event the defini-
tion of downslope refers in clear
terms to the lowest coalbed being
mined, not the lowest coalbed under
permit.

' For the above stated reasons, we
hold that Island Creek violated the
initial Federal program special
performance standards, specifically
30 CFR 716.3(b) (5), by allowing
spoil material to remain on the
downslope. Therefore, we affirm
that part of the Administrative
Law Judge's decision relating to
Violation No. 1 of Notice of Viola-
tion No. 79-II-18-39.

WILL A. IRWIN
Chief Administrative Judge

NEWTON FSHiBERG
Administrative Judge

' 30 CFMR 710.5 states: "Dosnslope means
the land surface between a valley door and the
projected outcrop of the lowest coalbed being
mined along each highwall."

"Outflope means the exposed area sloping
away from a bench or terrace being con-
structed as a part of a surface coal mining
and reclamation operation."

ADMINISTRATIVE JUDGE MIRKIN
DISSENTING:

The majority holds that, because
the narrative description of the no-
tice of the violation sets forth the
facts of violation, OSM is to be ex-
cused from having cited a different
regulation from the one that was
described as having been violated.
It states that "the possibility of a
doubt concerning the adequacy of
notice in this case vanishes" because
Island Creek was not misled; that
it in fact knew the nature of the al-
leged violation (supra, at 306).

30 U.S.C. § 1271(a) (5) (Supp. I
1977) in terms requires a notice of
violation to "set forth with reason-
able specificity the nature of the vi-
olation." In Old Ben Coal Co., 2
IBSMA 38, 87 I.D. 119 (1980), we
declined to* waiver from that re-
quirement. Here we: are starting to
say that the formal notice may be a
little deficient so long as there is ac-
tual knowledge of the violation.
That is to equate notice with knowl-
edge and I do not believe that is
correct. The operator can acquire
knowledge of his alleged violation
in a number of ways, but actual
knowledge is not necessarily the no-
tice envisioned by the statute. The
knowledge that should be required
by us is that knowledge which is
had or imputed by virtue of having
been served with a notice of viola-
tion that has been prepared in the
prescribed manner.1 What is re-

1See Chapman v. Chapman, 118 Vt. 120,
100 A.2d 584 (1953) National Metal Co. v.
Greene ConsoL. Copper Co., 11 Ariz. 108, 89 P.
535 (1907); Bird v. McG-uire, 216 Cal. App.
2d 702, 31 Cal. Rptr. 386 (1963) (for a listing

325-835 0 - 80 - 2 : QL 3

307304]



308 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [87 I.D.

quired is a review that is conducted
in the manner prescribed by Con-
gress. 

OSM argues that knowledge
equals notice and the notice of vio-
lation is adequate because Island
Creek knew what it was being
charged with even though the regu-
lation cited was not one it had vio-
lated. This argument, factually ac-
curate though it may be, would be
more convincing had not OSM in
its response to comments on the pro-
posed permanent rules and regula-
tions stated that "a notice of viola-
tion which did not specify the ap-
propriate section would not meet
the requirements of Section 843.12
(b) (1)." 3 Although certainly not
conclusive of how this Board
should construe either the perma-
nent or interim regulations, those
comments are of at least passing in-
terest in evaluating the arguments
adduced in this matter.

F.N. 1-Continued
of the California authorities in agreement).
That this Board should maintain a posture
of requiring OSM to adhere to the prescrip-
tions of the Congress and the Secretary in
preparing notices of violation is supported by
its insistence on conformity to those legal
prescriptions by those who try to deviate from
the specified manner of doing things. On more
than one occasion we have held that "just
as good as" does not excuse an operator from
compliance with the law. See Alabama By-
Products Corp., 1 IBSMA 239, 86 I.D. 446
(1979); Carbon Fuel o., 1 IBSMA 253, 86
I.D. 485 (1979); White Winter oals, Inc., 
IESMA 305, 86 I.D. 675 (1979).

2 As observed by a court of appeals in a
comparable situation, a reviewing authority
should not "allow important issues of law and
public policy to be decided in a patchwork
of legal theory that is sewn In a confusion
inconsistent with responsible review." Bess

Cleark, Division of Rhodia, Inc. v. Food
4 Drug Admin., 495 F.2d 975, 990 (D.C. Cir.

1974).
8 44 F R 15302 (Mar. 13, 1979).: 30 CFR

843.12(b) restates some of the requirements
of 30 .S.:. § 1271 (a) (5) (Supp. I 1977).

Where a notice of violation on its
face states a violation of the law, the
next move is up to the permittee.4

If no objection is timely made to the
Administrative Law Judge, such
objection would normally be
waived. Timely objection was made
below. After proper objection is
made, OSM should be given an op-
portunity to amend (and the per-
mittee whatever additional oppor-
tunity may be required to defend).
But where, after timely objection
and an opportunity to amend, OSM
chooses to stand on the improper
notice, the permittee should be en-
titled to a dismissal of the notice of
violation. Here, we do not know
what OSM would have done be-
cause the Administrative Law
Judge believed he was obligated to
accept the faulty notice (Tr. 31.).
That error does not correct the one
of OSM. Island Creek is entitled
to a remand so that the process can
be corrected. It could then make its
own determination as to whether
the matter is worth pursuing fur-
ther. For these reasons alone I
dissent.

MELVIN J. MIRIN
Administrative Judge

CRAVAT COAL CO.

2 IBSMA 136

Decided July 3,1980.

Appeal by the Office of Surface Mining
Reclamation and Enforcement from the

4 If a permittee is content with a citation to
a regulation without descriptive facts or vice
versa, that is its business. A motion to dismiss
or to make more -definite and certain then
makes it the business of the Hearing Division.
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Feb. 11, 1980, decision of Administra-
tive Law Judge Sheldon L. Shepherd
(Docket No. IN 0-4-R) vacating
Cessation Order No. 79-III-18-3 issued
to Cravat Coal Co. for its alleged
failure to abate a violation of 30 CFR
715.17(1)).

Vacated in part and remanded.

1. Surface Mining Control and Recla-
mation Act of 1977: Hearings: Notice

Parties are entitled to written, advance
notice of the time, place, and nature of a
hearing to review a cessation order, in
accordance with the provisions of 43
CYR 4.1123(b) and 4.1167.

APPEARANCES: John C. McDowell,
Esq., Field Solicitor, and Myra P.
Spicker, Esq., Office of the Field Solici-
tor, Indianapolis, Indiana; Marcus P.
McGraw, Esq., Assistant Solicitor for
Enforcement, Office of the Solicitor,
Washington, D.C., all for the Office of
Surface Mining Reclamation and
Enforcement.

OPINION BY THE INTERIOR
BOARD OF SURFACE

MINING AND RECLAMVATION
APPEALS

This appeal was brought by the
Office of Surface Mining Redlama-
tion and Enforcement (OSM) from
the Feb. 11, 1980, decision of the
Hearings Division, in Docket No.
IN 0-4-R, vacating Cessation Or-
der No. 9-III-18-3. OSM issued
the cessation order to Cravat Coal
Co., Inc. (Cravat),on Nov. 14,1979,
for its alleged failure to abate a vio-
lation of 30 CFR 715.17(1) within
the time period prescribed in Notice

of Violation No. 79-III-4-12, as
modified.

On appeal OSM has argued that
the Administrative. Law Judge
could not properly grant Cravat
permanent relief from the cessation
order because the parties were not
notified of his intention of ruling fi-
nally on the merits of the order. WVe
agree with OSM that under the cir-
cumstances of this case the granting
of permanent relief was improper
and, therefore, we hereby vacate the
decision, in part, and remand the
case for further proceedings.

Factual and Procedural
Background

On Jan. 21, 1980, Cravat filed
an application for temporary relief
from the affirmative obligations im-
posed by OSM in Cessation Order
No. 79-III-18-3. A notice that the
application would be heard was is-
sued on Jan. 23, 1980. The scope
of the hearing was described in the
notice: "The hearing will be for the
purpose of receiving oral testimony
under oath and documentary evi-
dence on all material issues affect-
ing the application for temporary
relief. The matters of fact and law
are those raised in the cessation
order and the pleadings." 

On Feb. 8, 1980, the hearing of
Cravat's application for temporary
relief occurred. At the beginning
of this proceeding the Administra-
tive Law Judge reiterated its pur-
pose: "The matter before us today
is the Cravat Coal Company, Ap-
plicant, versus the Office of Surface
Mining Reclamation and Enforce-
ment, Docket Number IN 0-4-R, on
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the Request For Temporary Relief
From Cessation Order Number 79-
11-18-3" Tr. 4). Despite this
description of the hearing as a pro-
ceeding to review Cravat's applica-
tion for temporary relief, the deci-
sion issued on Feb. 11, 1980, vacated
Cessation Order No. 19-III-18-3.
OSM filed an appeal on Mar. 14,
1980, which it supported. with a
brief filed on Apr. 14, 1980. Cravat
did not file a brief.

Issue Presented

The issue presented is whether
it was improper for the Adminis-
trative Law Judge to vacate Cessa-
tion Order No. 79-III-18-3 on the
basis of the proceeding to review
Cravat's request for temporary re-
lief from the affirmative obliga-
tions imposed under that order.

Dis&ussion

By vacating the cessation order
issued to Cravat by OSM, the Ad-
ministrative Law Judge rendered a
final decision on its merits. OSM
argues on appeal that this decision
constituted a denial of administra-
tive due process because it was based
on a proceeding to review Cravat's
application for temporary relief
and, thus, the parties were not fore-
warned of the need to prepare and
present a full case on the merits of
the cessation order. We agree.

[1] Under the Department's pro-
cedural regulations it is required
that parties be informed of the
time, place, and nature of a hearing
to review a cessation order. \Except
in expedited review and temporary
relief proceedings, the notice is to

143 CR 4.1123.

be provided in writing 5 working
days prior to the hearing.2 These
notice requirements pertain even
when review of a request for tem-
porary relief is consolidated with
final review of the merits.3

The parties were duly appraised
of the hearing to review Cravat's
application for temporary relief by
the Administrative Law Judge's
written notice issued on Jan. 23,
1980. However, there is no indica-
tion in the recordof any notice to
the parties of his intention of ruling
finally on the merits of the cessa-
tion order. Moreover, the arguments
of counsel at the hearing and in
their proposed findings of fact and
conclusions of law demonstrate their
understanding that the hearing was
to be conducted for the limited pur-
pose of reviewing Cravat's request
for temporary relief.4 Under these

243 CR 4.1123(b); 43 CFR 4.1167.
a Consolidation of proceedings is authorized

under the Department's procedural regulations
when there is a common issue of law or fact
involved. 43 CR 4.1113. Consolidation may
occur pursuant to a motion by a party or at
the initiation of the Administrative Law
Judge. Id.

The Board views 43 CR 4.1113 as author-
izing consolidation of a proceeding to review
a request for temporary relief from a cessation
order with one to review finally the merits of
the order. Cf. Fed. R. Civ. P. 65(a):(2)
(authorizing consolidation of the trial on the
merits with the hearing of an application for
a preliminary injunction). However, such con-
solidation. may not occur without prior notice
to the parties in accordance with the notice
provisions of the Department's regulations,
and unless there is such notice and consolida-
tion an Administrative Law Judge may not
rule finally on the merits of the cessation
order In response to an application for tem-
porary relief.

i In his closing argument, counsel for Cravat
stated:

"I would just like to point out to your Honor
that again the reason we have filed this Appli-
cation for Temporary Relief is that we feel
that when the Court hears the matter in full,
and. we do have other evidence that we would
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circumstances the parties were not
afforded sufficient opportunity to
prepare and present fully their
cases on the merits of the cessation
order.

On the basis of the foregoing the
Board hereby vacates that portion
of the decision below granting
permanent relief from Cessation
Order No. 79-III-18-3. The case is
remanded to the Hearings Division
so that the record may be reopened
for the consideration of further
evidence. In this regard, it shall be
unnecessary for the parties to re-
submit evidence of facts proven in
the initial hearing. Pending a final
ruling which takes into account
any new evidence, the decision of
Feb. 11, 1980, shall operate to pro-
vide Cravat with temporary relief
from the affirmative obligations im-
posed by OSM under Cessation
Order No. 79-III-18-3.5

MELVIN J. MIRKrN
Adnmiistrative Judge

WILL A. IRWIN

Chief Administrative Judge

NEWTON FRISHBERG

Administrative Judge

F.N. 4-Continued
present at that time, that there is a good
likelihood that the Court will accept our posi-
tion and relieve us from this N.O.V. and the
C.O. [Tr. 62-63]."

In the Proposed Findings of Fact and Con-
clusions of Law submitted to the Administra-
tive Law Judge by counsel for OSM, the issue
In the proceeding was described as: "Whether
Applicant is entitled- to temporary relief
pursuant to Section 525(c) of the Surface
Mining Control and Reclamation Act of 1977."

s We read the decision vacating the cessation
order to redect implicitly the determination of
the Administrative Law Judge that entitle-
ment to temporary relief was demonstrated by
Cravat; OSM has not argued on appeal that
such relief is unfounded.

ESTATE OF VICTOR YOUNG BEAR

8 IBIA 130

Decided-July 24,1980

Appeal from an order by Administra-
tive Law Judge Garry V. Fisher de-
termining, inter alia, that the decedent
was survived by a daughter legally
adopted through action of the Fort
Berthold Superintendent and by an
illegitimate daughter.

Reversed in part; affirmed in part:

1. Indian Probate: Adoption: Gen-
erally

One who participated in an adoption
proceeding has no standing to object
that some other person was deprived of
his or her constitutional rights.

2. Indian Probate: Adoption: Gen-
erally

Where the jurisdictional invalidity of an
Indian adoption granted by an officer of
the Bureau of Indian Affairs appears on
the face of the record, the judgment is
open to attack, direct or tCollateral, at
any time.

3. Indian Probate: Adoption: Gen-
erally

The Supreme Court's ruling in Fisher
V. Dtrict Court of the Siwteenth Ju-
diciat District of Montana, 424 U.S. 382
(1976), makes it clear that 25 TS.C.
§ 372a (1976) is not a statute which be-
stows authority to grant adoptiona The
Act of July 8, 1940, simply provides that
the Secretary of the Interior may rely
on adoptions legally consummated under
other specific authority in the course of
performing the probate functions con-
ferred on him by Congress.

4. Indian Probate: Children, Illegiti-
mate: Generally-Indian Probate: Evi-

3111
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dence: Generally-Indian Probate:
Hearing: Full and Complete

The Administrative Law Judge held a
full and complete hearing on the issue of
decedent's possible paternity of Ste-
phanie Young .Bear and his finding that
she was conceived by decedent through
criminal intercourse with his purported
daughter by adoption was supported by
a preponderance of the evidence.

APPEARANICES: James P. Fitzsim-
mons, Esq., for appellant; Janet C.
Werness, Esq., for appellee Theresa
Blnhm.

OPINION BY CHIEF
ADMINISTRATIVE JUDGE

HORTON

INTERIOR BOARD OF
INDIAN APPEALS

Victor Young Bear, deceased
Hidatsa-allottee No. 2232, died intes-
tate at Hardin, Montana. on July 12,
1973, possessed of trust property
located on the Fort Berthold In-
dian Reservation in North Dakota.
On Aug. 8, 1979, Administrative
Law Judge Garry V. Fisher en-
tered an Order Determining Heirs
in which he found decedent's law-
ful heirs to be: Alice Young Bear
as surviving spouse;: Theresa
Bluhm as an adopted daughter;
and Stephanie Young Bear as an
illegitimate daughter.

Alice Young Bear petitioned for
rehearing on Sept. 6,1979, contend-
ing that the Administrative Law
Judge erred in not proclaiming her
to be decedent's only lawful heir.
The petition was denied by Judge
Fisher by order dated. Sept. 12,
1979. A timely appeal from Judge

Fisher's order denying rehearing
was filed by Alice Young Bear,
through counsel, on Sept. 2, 1979.
The appeal was docketed by the
Board on Oct. 16, 1979.

Backcground

Theresa Bluhm,l an enrolled
member of the Three Affliliated
Tribes of the Fort Berthold Indian
Reservation, was born Jan. 9, 1940,
to Jack Lone Fight, Sr., deceased
Fort Berthold allotted, and Alvina
Recette, an enrolled Sioux Indian
of the Fort Peck Reservation in
Montana, also deceased. This family
including other children, lived to-
gether for a while on the Fort
Berthold Reservation. However,
domestic problems developed be-
tween Theresa's parents, and some-
time after her birth and before De-
cember 1944, Alvina Recette re-
turned to Fort Peck.

In December 1945, Theresa was
taken into the home of Victor
Young Bear, decedent herein, and
his wife, Alice Young Bear, the ap-
pellant. The Young Bears lived on
the Fort Berthold Reservation;
Victor was enrolled at Fort Bert-
hold; Alice Young Bear, a Chip-
pewa Indian, Turtle Mountain Re-
servation, was adopted at an early
age by a Fort Berthold family and
thereafter raised on the Fort Bert-
hold Reservation.

0 On Dec. 26, 1945, Fort Berthold
Superintendent C. . Beitzel
signed a document which the Ad-

lTheresa Bluhm is a name acquired by
marriage. It is the name by which Theresa
identified herself as a witness. Tr. of Aug. 30,
1978, hearing at 19.
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ministrative Law Judge has char-
acterized as a formal approval of
an Indian adoption effected under
provisions- of 25 U.S.C. § 372a
(1976).2

The "instrument of adoption"
relied upon by the Administrative
Law Judge contains the signed
statements of Victor Young Bear
and Alice Young Bear that they
desired to adopt "Theresa Lone
Fight" as well as the signed consent

2Act of July'8, 1940, c. 555, § 1, 2, 4
Stat. 746. The statute provides:

"[Sec. 1] [I]n probate matters under the
exclusive jurisdiction of the Secretary of the
Interior, no person -shall be recognized as an
heir of a deceased Indian by virtue of an
adoption-

"(1) Unless such adoption shall have been-
"(a) by a judgment or decree of a State

court; i I
"(b) by a judgment or decree -of an Indian

court;
"(c) by a written adoption approved by the

superintendent of the agency, having juris-
diction over the tribe of which either the
adopted child or the adoptive parent is a
member, and duly recorded in a book kept by
the superintendent for that purpose; or

"(d) by an adoption in accordance with a
procedure established by the- tribal authority,
recognized by the Department of the Interior.
of the tribe either of the adopted child or the
adoptive parent, and duly recorded in a book
kept by the tribe for thal purpose; or

"(2) Unless such adoption shall have been
recognized by the Department of the Interior
prior to the effective date of -this Act or in
the distribution of the estate of an Indian who
had died prior to that date: Provide, That
an adoption by Indian custom made prior to
the effective date of this Act may be made
valid by recordation with the superintendent
if both the adopted child and the adoptive
parent are still living, if the adoptive parent
requests that the adoption be recorded, and
if the adopted child is an adult and makes
such a request or the superintendent on behalf
of a minor child approves of the recordation.

"Sec. 2. This Act shall not apply with re-
spect to the distribution of the estates of
Indians of the Five Civilized Tribes or the
Osage Tribe in the State of Oklahoma, or with
respect to the distribution of estates of
Indians who have died prior to the effective
date of this Act." 

of Jack Lone Fight, Sr., Theresa's
natural father, to such an adoption.
The Dec. 26, 1945, instrument does
not contain thereon the signature of
Theresa's natural mother, Alvina
Recette.! However, it refers to an

-'The "instrument of adoption" dated Dec.
26, 1946, is reprinted below:

111667
"Acceptable form for use in Adoption of a

minor under the provisions of the Act of
July 8, 1940 (Public No. [sic] '773-76th
Congress.)
"The undersigned, Victor Youtngbear Allot-

tee No. 2232, and his Wife, Alice (Bradford)
Yonngbear Allottee No. None, of the (Chip-
pewa) Reservation in the State of North
Dakota desiring to adopt Theresa Lone Fight,
Allottee No. Unal-11B8, a minor born on or
about the 9th- day of January, 1940, do by
these presents agree to and do hereby adopt
said minor with the understanding that such
adopted child shall have the same rights as if
it were their own child, and shall be entitled to
all the rights of ingeritance [sic] as if it were
theirinatural child. I or we are related to said
minor as follows We are not related to this
child, and the reasons for adopting said minor
are as follows: The mother of the child has
deserted the family, and since we do not -have
any-children wish to adopt the.within named
child, and have her name changed to Young-
bear instead of Lenefight.

"And .the undersigned Jack Lonefight Allot-
tee No. 1200, and Vina Lnefight (Recette)
See attached statement signed by her. Allottee
No. Ft. Peck All. parents or natural guardian
of said minor do by these presents hereby con-
sent to the adoption of said minor by the
parties first hereinabove named.

"I or we are related to said minor a&s
follows: Parents of Theresa Lone Fight and
I or we have consented to this adoption for
the following reasons: Unable to give the child
a good home. :

(VICTOR YOUNGBEAR)
(ALICE YOUNGBEAR)

x // Victor Young Bear
x /s/ Alice Young Bear

Adoptive parent or
parents :

/s/ Jack Lone Fight Sr
Jack Lonefight, father

"The foregoing adoption is hereby approved
pursuant to the provisions of the Act of Con-
gret s of July 8, 1940 (- Stat. ), this
26 day of Dec, 1945.

/s/ . H. Beitrel
Superintendent of the
Fort Berthold Indian Agency"

3111
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attached statement signed by Alvi-
na as evidence of her consent to
Theresa's adoption. The foregoing
attached statement to the "instru-
ment of adoption" is dated Dec. 26,
1944. As written, it states as follows:

Fort Peck Agency
Poplar, Montana

December 26, 1944
To Wnox IT MAY CoNcEa:

Chief of Police James Archdale have
shown me a letter today from Supt. C. H.
Beitzel of the Ft. Berthold Agency Elbo-
woods, North Dakota where Mr. Jack
Lone Fight my husband desired my con-
sent to an agreement so my children one
Ellison Lone Fight age 8 years old and
Carrie tone Fight age 6 years old and
Theresa Lone Fight age 4 years old so
that they can be adopted out.

I herewith consent and sign this agree-
ment & accordingly as I understand it,
provided that anytime in the future I
feel qualified, under the circumstances
and competent to take one or all three of
them I shall do so if sufficient proof is
furnished by me and that my right as
their mother is recognized.

VINA RECETTE
Witnesses
James Archdale

Chief. of Police
Rose Ardhdale

Theresa stayed with the Young
Bears for approximately 8 or 9
years during which time she at-
tended school at Marty, South Da-
kota. She spent her summers with
the Young Bears. When admitted
to school and while receiving differ-
ent services through the Bureau of
Indian Affairs, Theresa was known
as Theresa Young Bear.

At various times Theresa ran
away from her home with the
Young Bears. Alice Young Bear
once attempted to relinquish cus-

tody of Theresa but she was pre-
vailed upon by Agency officials to
keep her in her home.

In 1956 Victor Young Bear was
convicted of raping Theresa on
June 26, 1954. He was incarcerated
as a result of this conviction. Coin-
cidental with the conviction of Vic-
tor Young Bear, Theresa left the
Young Bear household and never
returned.

On Apr. 16, 1955, Theresa gave
birth to a daughter, Stephanie.
Theresa claims Victor Young Bear
is the father of Stephanie and the
Administrative Law Judge so
found in the proceedings below.

Issues on Appeal

In her notice of appeal dated
Sept. 24, 1979, Alice Young Bear
contends that the Administrative
Law Judge erred in determining
that Theresa Bluhm was legally
and validly adopted by the dece-
dent. Appellant further contends
that the Administrative Law Judge
had no authority nor sufficient evi-
dence to make the determination
that Stephanie Young Bear is the
daughter of the decedent.

Discu8sion and Conclusions of Law

I. The Adoption Question

Appellant claims. the Super-
intendent of the Fort Berthold
Agency did not possess legal au-
thority to grant an adoption of
Theresa Bluhm in 1945 and that,
absent such authority, the pur-
ported adoption is void and with-
out legal effect.
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[1] As one of the "adopting
parents" who signed a statement in
1945 expressing the desire to adopt
Theresa as her own hild,4 it is
arguable that appellant should not
have standing over 30 years later to
challenge the adoption in a probate
proceeding where her own interests
are presumably self-served. Were it
merely asserted by appellant that
irregularities were committed in. an
otherwise lawful Departmental
adoption proceeding, including
such severe error as failure to
obtain the required consent of one
of the natural parents-as may well
have occurred in the case at bar-
the Secretary could readily dismiss
such an attack for lack of standing
by the complaining party. It is the
generally accepted rule that those
who participated in an adoption
proceeding have no legal right to
object that some other person was
deprived of his or her constitu-
tional rights. In re Smitkhs Estate,
86 Cal. App. 2d 456, 195 P.2d 842
(1948); 2 Am. Jur. 2d Adoption
§ 72 (1962). See also Estates of
Morgan Black and Marmy Grant
Black, 5 IBIA 219, 225 (1976).

[2, 3] In the case before us, how-
ever, it is a main contention of
appellant that the Superintendent's

4 In the proceedings below, appellant testi-
fied that she and decedent never intended to
adopt Theresa and that her understanding Of
the document signed by her on Dec. 25, 1945,
was that she agreed to assume custody of
Theresa. Tr. of Aug. 30, 1978, hearing at 50-
51. From the record as a whole, we think
appellant's intent in 1945 was to formally
adopt Theresa as. her daughter. To this extent
we uphold the findings and* conclusions of the
Administrative Law Judge in his Order De-
termining Heirs dated Aug. 8, 1979, at 2-3.

adoption action constitutes a void
judgment open to attack in any
proceeding, direct or collateral,
where, as here, the jurisdictional
invalidity appears on the face of
the record.5

The Board is persuaded that it
has the authority and legal duty in
this case to declare the, Super-
intendent's adoption action null
and void. This decision is required
in light of the Supreme Court's
holding in Fisher v. District Court
of the Sixteenth Judicial District
of Montana, 424 U.S. 382 (1976).
There, the Court was called upon to
review a decision of the Montana
Supreme Court which held that a
lower state court had jurisdiction
over the adoption of an Indian
child on the Northern Cheyenne
Indian Reservation in Montana,
The Montana Supreme Court read
25 U.S.C. §372a (1976) as a con-
gressional grant of jurisdiction
over reservation adoptions to state
courts, just as the Administrative
Law .Judge in the case at bar
viewed the Act as a grant of juris-
diction to the Bureau of Indian
Affairs over reservation adoptions.
Cf. 25 U.S.C. §372a(1)(a) and
(1) (c) (1976). In reversing the

.Montana Supreme Court's ruling,
the Court stated in Fisher:
25 U.S.C. 372a manifests no congres-
sional intent to confer jurisdiction upon
state courts over adoptions by Indians.
The statute is concerned solely with the
documentation necessary to prove adop-
tion by an Indian in proceedings before
the Secretary of the Interior. It recog-

5
Appellant's Brief filed Nov. 19, 19.79, at 8,

citing 46 Am. Jur. 2nd fi47-49 (1969).
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nizes adoption "by a judgment or decree
of a State court" as one means of docu-
mentation but nowhere addresses the
jurisdiction of state courts to render such
judgments or decrees. The statute does
not confer jurisdiction upon the Montana
courts. [Footnote omitted.]

424 U.S. 382, 388-89.
The Sreme Court's ruling in

Fisher makes it clear that 25 U.S.C.
§ 372a (1976) is not a statute which
bestows authority to grant adop-
tions. The Act simply provides that
the Secretary of the Interior may
rely on adoptions legally consum-
mated under other specific author-
ity in the course of performing the
probate functions conferred on him
by:Congress. See 25 U.S.C. §§ 372-
73 (1976). For example, under the
Act of Mar. 3, 1931, 46 Stat. 1494,
the Superintendent of the Crow In-
dian Agency is specifically author-
ized to approve Indian adoptions on
the Crow Reservation in Montana.
See 25 CFR 11.29C; Estate of
-Walks With A Volf, 65 I.D. 92
(1958). In short, Indian adoptions
accomplished by the Superintend-
ent of the Crow Agency pursuant to
the Act of Mar. 3, 1931, supra, or by
any other superintendent pursuant
to statute, typify the nature of
adoption referred to by Congress in
sec. 1 (1) (c) of the Act of July 8,
1940.6 See n.2, supra.

The Board knows of no other, acts similar-
to the Act of Mar. , 1931. (Accordingly, other
than 25 CFR 11.29C, there are no Depart-
mental regulations regarding adoptions by the
BIA, nor are there any BIA manual provisions
on the subject.) In view of the strong congres-
sional commitment to tribal control over child
custody matters arising on the reservation as
recently expressed in the Indian Child Welfare
Act of 1978, 92 Stat. 3069, 25 U.S.C. § 1901-
1963, the prospect of future enactments by
Congress vesting.additional adoption authority

Appellant submits that the BIA
adoption at issue in this appeal is
also void because exclusive jurisdic-
tion over the matter rested with the
Three Affiliated Tribes of the Fort
Berthold Reservation by virtue of
their acceptance of the Indian Re-
organization Act of June 18, 1934,
48 Stat. 984, 25 U.S.C. §§ 461-79
(1976), and the Secretary's ap-
proval of the tribes' Code of Laws,
adopted Dec. 9, 1943, which
contains provisions concerning
adoption. l

Since we have ruled that the pur-
ported adoption of Theresa Bluhm
by appellant and decedent is null
and void because the Fort Berthold
Superintendent had no authority
to grant such an adoption, it is not
necessary that the Board determine
whether the Three Affiliated Tribes
possessed sole jurisdiction over her
adoption in 1945. (Unlike Fisher,.
supra, in which the Supreme Court
held that the Northern Cheyenne
Tribe possessed exclusive jurisdic-
tion over an adoption proceeding
among reservation Indians, in the
case before us an apparent indis-
pensable party to the adoption pro-
ceeding, Theresa's natural mother,
neither lived on the reservation at
the time of the adoption nor was
she a member of the Three Affili-
ated Tribes. Neither is appellant a

in the Bureau of Indian Affairs is most doubt-
ful. It is indeed difficult to perceive a more
paternalistic endeavor by the BIA on Indian
reservations than the granting of adoptions of
Indian children.

7 Departmental approval of the Code of
Laws for the Three Affiliated Tribes of the Fort
Berthold Reservation was rendered on Feb. 4,
1944, by Oscar L. Chapman, Assistant Secre-
tary.
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member of the Three Affiliated
Tribes.8 *

In the absence of a legal adop-
tion through the proper state or
tribal forum, the question arises
whether Theresa can be recognized
as an adopted daughter of the de-
cedent by Indian custom. The right
to designate the customs that are to
be given recognition in regulating
matters that affect tribal internal
and social relations rests with each
tribe as an incident of its sover-
eignty. United States v. Mazwnie,
419 U.S. 544 (1975). There is no
universal doctrine of Indian cus-
tom adoption.9

There is no evidence- that the
Three Affiliated Tribes recognized
adoption by Indian custom in. 1945.
Rather, it appears the only way an
Indian adoption could be accom-
plished under tribal law would be
in accordance with sec. 25 of the
Code of Laws of The Three Affili-
ated Tribes which, with limited ex-
ceptions, required the consent of all
parties '0 and acceptance thereof by
the Fort Berthold Indian Court.l

8 By order dated Apr. 13, 1944, Assistant
Secretary Chapman, in response to a resolu-
tion of the Fort Berthold Tribal Business
Council dated Mar. 9, 1944, entrusted to the
Fort Berthold Tribal Business Council and the
Fort Berthold Tribal Court "all jurisdiction
and authority vested in the 'Court of Indian
Offenses for the Fort Berthold Reservation,
over Indians not- members of the Three Affili-
ated Tribes who are members of any recognized
tribe now under Federal jurisdiction."

0 Cf. Estate of Harold Husmpy, 7 IBIA 118,
86 I.D. 213 (1979), disavowing the theory of
universal Indian custom divorce. -

IO See see. 25, Code of Laws of the Three
Affiliated Tribes, at (c) and (d). (Consent Of
a child over age .14 was not required.)

n d sec. 25 (d).

Based on the above, the Board
cannot sustain the Administrative
Law Judge's holding that Theresa
Bluhm is the adopted daughter of
Victor Young Bear.12"

II. The Paternity Question

Appellant challenges the Admin- n
istrative Law Judge's determina-
tion that Stephanie Young Bear is
the daughter of decedent on two
grounds. First, it is alleged that the
Administrative Law Judge failed
to conduct a full and complete hear-
ing on the paternity issue prior to
ruling thereon. According to ap-

* pellant, notwithstanding that some
evidence regarding Stephanie's pa-
ternity was adduced at the eviden-
tiary hearing of Aug. 30, 1978, it
was the understanding of the par-
ties that a supplemental hearing
on this matter would be scheduled
by the Administrative Law Judge.
Second, appellant maintains that
the paternity finding entered by the
Administrative Law Judge is not
supported by a preponderance of
the evidence. We reject both of the
above contentions.

[4] The Administrative Law
Judge held two hearings in the sub-
ject estate. The first hearing held at
Poplar, Montana, on Apr 17, 1974,

12 It is noted that in accordance with the
laws of descent and distribution in Montana,
Theresa shared in the estate of her deceased
natural mother. She was also declared to be
an heir at law of her natural father in the
Departmental probate of his estate, as deter-
mined by North Dakota law then in effect, and
would have shared in his estate had he died
intestate. North Dakota has since adopted the
Uniform Probate Code which generally pre-
eludes an-adopted-child from inheriting from
his or her natural parents.

311]
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essentially resolved only that Victor
Young Bear died without a will and
that he was survived by a spouse,
appellant herein. By notice dated
Aug. 4, 1978, the Administrative
Law Judge scheduled a supplemen-
tal hearing for Aug. 30, 1978,
for the purpose of establishing
"whether or not, in addition to the
surviving spouse, Alice Bradford
Young Bear, decedent had other
heirs." The possibility that Stepha-
nie Young Bear could be an heir:at
law of decedent was mentioned in
the notice of hearing. Counsel for
appellant appeared at the hearing
of Aug. 30, 1978, prepared to rebut
a showing that Stephanie Young
Bear was fathered by decedent:

As far as, now that it's been brought
up, as far as Stephanie Young Bear is
concerned, our only knowledge of Stepha-
nie Young Bear until this order came out
mentioning her name, was essentially the
fact that Theresa Bluhm had had a child
at a certain point in time. Now, from the
time that order was issued, we've talked
to our client and gathered up as much
data as we can find, and based on her
discussions with us, and my discussions
with doctors and so forth, we doubt ser-
iously whether Victor Young Bear could
be the father of Stephanie Young Bear.

Tr. of hearing at 4.
A prima facie case was estab-

lished at the hearing that Stephanie
Young Bear, born Apr. 16, 1955,
was fathered illegitimately by de-
cedent bv virtue of his unlawful in-
tercourse with Theresa Bluhm on
June 26, 1954. Appellant sought to
rebut this showing primarily
through two forms of hearsay evi-
dence. First, appellant testified that

decedent had told her that because
of an accident he could not father
children. Second, appellant offered
into evidence an affidavit from a
local physician in New Town stat-
ing that, in the physician's opinion,
it is very unusual for a woman to
carry a child for a period exceeding
285 days. (Here, carriage lasted 294
days.) The affidavit was rejected on
grounds that the New Town phy-
sician should have been summoned
to the New Town hearing to relate
his expert opinion subject to cross-
examination. Tr. of Aug. 30, 1978,
hearing at 74.

Because Stephanie Young Bear
was not represented at the New
Town- hearing through her own
counsel, the Administrative Law
Judge indicated at the hearing that
he would hold vet another supple-
mental hearing in this case if, upon
his review of the evidence, another
hearing appeared necessary for the
protection of her interests. Another
hearing was not deemed required
and the Administrative Law Judge
entered a decision approximately 1
year later on Aug. 8, 1979, in which
he evaluated the evidence as follows:

I find that Stephanie Young Bear is
the biological issue of decedent. I accept
the credibility of Theresa Bluhm that she
had intercourse only with decedent and
that decedent was the only possible
source of impregnation during the pertin-
ent period. The testimony of Alice Young
Bear is conflicting. She states that de-
cedenti fathered no children because she
was "a very puny, sickly, skinny child"
(Tr. 3) and challenges her own credibil-
ity when she later attributes the barren
marriage to an accident in which deced-
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ent suffered injuries prior to the mar-
riage. Having found decedent is the bio-
logical father of Stephanie Young Bear,
there is no constitutional basis for a
denial of the right of inheritance by
Stephanie Young Bear (Deta Mona
Trimble ad Jessie Trimble v. Joseph
Roosevelt Gordon, et at, 430 US 762, 52
L Ed 2d 31, 97 S Ct 1459).

Order Determining Heirs at 3.
In view of the foregoing, the

Board is satisfied that appellant was
allowed a full and complete hearing
on the issue of Stephanie's patern-
ity. Further, we agree with the Ad-
ministrative Law Judge that the
preponderance of the evidence es-
tablishes Stephanie Young Bear to
be the daughter of decedent. Cf.
Estate of Alvin Hudson,:5 IBIA
174 (1976).

Therefore, in accordance with the
authority vested in the Board of
Indian Appeals by the Secretary of
the Interior, 43 CFR 4.1, the Order
Determining Heirs entered by Ad-
ministrative Law Judge Garry V.
Fisher on Aug. 8, 1979, is hereby
reversed as to his finding that
Theresa Bluhm is an heir at law of
the decendent and affirmed as to his
finding that Stephanie Young Bear
is an heir at law of the decendent.

This decision is final for the De-
partment.

WM. PYLEr HORTON
Chief Admninistrative Judge

I CONCUR:

FRANKLIN D. ARNEss
Administrative Judge

BADGER COAL CO.

2 IBSMA 147

Decided July 5, 1980

Petition for review by Badger Coal
Company from a Nov. 20, 1979, order
of dismissal entered in Docket No.
CH 0-7-R by Administrative Law
Judge Sheldon L. Shepherd. The dis-
missal operated to sustain Notice of
Violation No. 79-1-3-15, alleging
three violations of the effluent limita-
tions.

Affirmed as modified.

1. Surface Mining Control and Recla-
mation Act of 1977: Cessation Orders:
Generally-Surface Mining Control
and Reclamation Act of 1977: Civil
Penalties: Hearings Procedure-Sur-
face Mining Control and Reclamation
Act of 1977: Notices of Violation:
Generally

Where OSM fails to hold an informal
assessment conference within 60 days of
the request and the person assessed a
civil penalty timely objects to the date
of the conference but alleges no actual
prejudice, no relief is appropriate.

2. Surface Mining Control and Recla-
mation Act of 1977: Cessation Orders:
Generally-Surface Mining Control
and Reclamation Act of 1977: Civil
Penalties: Hearings Procedure-Sur-
face Mining Control and Reclamation
Act of 1977: Notices of Violation:
Generally

Where OSM fails to hold an informal as-
sessment conference within 60 days of
the request and the person assessed a
civil penalty timely objects to the date of
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the conference but then does not forward
the proposed penalty with its petition for
review, the petition must be dismissed.

APPEARANCES: David J. Romano,
Esq., Young, Morgan & Cann, Clarks-
burg, West Virginia, for Badger Coal
Company; John Woodrum, Esq., Office
of the Field Solicitor, Charleston, West
Virginia, Mark Squillace, Esq., and
Marcus P. McGraw, Esq., Assistant
Solicitor for Enforcement, Office of the
Solicitor, Washington, D.C., for the
Office of Surface Mining Reclamation
and Enforcement.

OPINION BY THE INTERIOR
BOARD OF SURFACE

MINING AND RECLAMATION
APPEALS

On Mar. 13, 1979, inspectors
from the Office of Surface Mining
Reclamation and Enforcement
(OSM) inspected Badger Coal
Company's (Badger's) tipple and
preparation plant in Barbour
County, West Virginia. The inspec-
tors issued Notice of. Violation No.
79-1-3-15 to Badger, alleging three
violations of the effluent limitations
in 30 CFR 715.17 (a) and 717.17(a).
These alleged violations were later
terminated by OSM because the re-
medial actions had been completed.

On Apr. 10, 1979, Badger re-
ceived a notice of proposed civil
penalty assessment in the amount of
$9,900. Badger filed a timely request
for an assessment conference with
OSM pursuant to 30 CFR 723.17.'
The conference was held on July 19,

'It was not apparent from the file before
the Administrative Law Judge that an assess-
ment conference had been requested and held.

1979, 94. days after Badger's request
was filed. Badger received the con-
ference officer's determination, low-
ering the proposed civil penalty to
$2,600, on Sept. 24, 1979.a

On Oct. 9, 1979, Badger filed an
"application for review" under
"section 525(a) (1)" of the Act.2

OSM filed a motion to dismiss on
Oct. 2, 1979, and alleged that the
filing was not timely. Badger re-
sponded to OSM's motion on Nov.
9, 1979, stating that its filing was
proper under 30 CFR 723.18 (b).
The Administrative Law Judge is-
sued a decision dismissing the case
as untimely filed on Nov. 20, 1979.
The same day OSM mailed an
amended motion to dismiss, stating
that if Badger's application was
considered under 30 CFR 723.18
(b), it should still be dismissed be-
cause of Badger's failure to pay the
full amount of the proposed penalty
into escrow.

Badger filed a document entitled
both "notice of appeal" and "peti-
tion for review" with the Board on
Dec. 19, 1979. The Board issued a
show-cause order on Dec. 26, 1979,
directing the parties to address the
questions of why the filing should
not be treated as a petition for re-
view and of whether the Board's de-
cision in C & K Coat Co., 1 IBSMA
118, 86 I.D. 221 (1979), applied.
Badger responded to this order and
on Feb. 22, 1980, the Board granted
the petition limited to three ques-
tions: (1) was the question of
OSM's failure to comply with 30

3 Surface Mining Control and Reclamation
Act of 1977, Act of Aug. 3, 1977, 91 Stat. 445,
30 u.s.c. § 1275(a) (l) (Supp I. 1977).
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CFR 723.18(b), by not holding the
assessment conference within 60
days, properly raised for the first
time in Badger's response to the
Board's show-cause order; (2) if
that question was properly before
the: Board, what were the conse-
quences of OSM's failure to comply
with 30 OFR 23.18(b) ; and (3)
for what reasons should the Board
distinguish this case from C & K
Coal Co., supra? Following further
briefing, an oral argument was held
on June 12, 1980.

D:isussion and Conclsions

There is no question that Badger
failed to forward the full amount
of the proposed penalty to the Sec-
retary to be held in escrow as re-
quired by see. 58 (c) of the* Act.3
However, Badger argues that since
OSM failed to comply with the re-
quirement of 30 CFR 723.18 (b) that
an informal assessment conference
"shall be held" within 60 days after
a request, such failure should result
in the vacation of both a notice of
violation or cessation order and the
resulting civil penalty. The Board
granted the petition to hear answers
to the three questions listed above
and to determine what, if any, re-
lief should be given because of
OSM's failure to comply with 30
CFR 723.18(b).

There is no indication in the pub-
lished comments accompanying the
initial regulatory program rule-
making proceeding why the 60-day

330 U.S.C. § 1268(c) (upp. I 1977). This
requirement is implemented by 30 ca
723.18(a) and 43 CPR 4.1152(b) (1).

requirement was included in sec.
723.18 (b). The most probable reason
for its inclusion was to prevent as-
sessment conferences from being un-
duly delayed by establishing a
guideline for their occurrence, since
both the person assessed a civil pen-
alty and OSM have an interest in
the regularity and predictability of
these conferences.4 OSM should,
therefore, hold assessment confer-
ences within 60 days of the request,
unless the person assessed a civil
penalty requests or agrees to a delay.

[1] If OSM fails to hold a con-
ference within 60 days, and if the
person assessed a civil penalty
timely objects to this failure and
can prove actual prejudice, some re-
lief may be appropriate. Timely ob-
jection would definitely include
raising the issue to OSM before or
at the expiration of the 60-day
period or at the assessment confer-
ence itself. However, because a per-
mittee might prefer to. avoid the
risk of prejudicing its case by rais-
ing the issue at the assessment con-
ference, an objection made to the
Administrative Law Judge at the
first opportunity would also be
timely. Actual prejudice might in-
c lude, but not be limited to, proof
of reduced bonding capacity or fi-
nancial problems based upon an un-
certain outstanding obligation.

4At oral argument, counsel - for OSMv
stated:

"I think the purpose is more grounded in a
time period to guide SM in. conducting its
business. * * I think there was an interest
on the part of OSM that since they were creat-
ing a tolling of that 30 days to pay the money,
that it was perhaps important to move that
process along to prod OSM to assure that con-
ferences were not unduly delayed" (Tr. at 34).

3213191;
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* Because each case will undoubt-
edly involve different factual cir
cumstances, an Administrative Law
Judge should be free to exercise dis-
cretion in fashioning appropriate
relief for failure to hold the con-
ference within 60 days. However,
the relief must address the preju-
dice shown. Therefore, appropriate
relief would not include vacating a
notice of violation or cessation
order. It might be appropriate to
reduce the civil penalty, but except
in rare circumstances it seems un-
likely that sufficient prejudice could
be shown to justify vacating it.

[2] Nor could the Hearings Divi-
sion or this Board permit the initia-
tion of a review proceeding without
the payment of the proposed pen-
alty into escrow as required by sec.
518(c), not only because this relief
is unrelated to the transgression,
but also because 43 CFR 4.1152(b)
and (c) mandate such payment.5

OSM's failure to hold Badger's
assessment conference within 60
days of the request as required by
30 CFR 723.18(b) does not over-
come Badger's failure to pay the
proposed penalty into escrow as re-
quired by sec. 518 (c) of the Act, 30
OFR 723.18(a), and 43 CFR 41152
(b) and (c). The Administrative

5 As the delegate of the Secretary to perform
review functions under the Act (4,3 CFR
4.1(b) (4)), this Board is bound by the duly
promulgated regulations of this Department.
See United States v. Nixon, 418 U.S. 683, 696
(1974) Vitarellf v. Seaton, 359 U.S. 535
(1959) Accardi v. Shaughnessy, 347 U.S. 260
(1954) McKay v. Wahlenmaier, 226 F. 2 35
(D.C. Cir. 1955).

Law Judge's Nov. 20, 1979, dismis-
sal of this case is affirmed as modi-
fied by this option.

.WILL A. IRWIN

Chief Administrtive Judge

NEWTON FriSHBERG
Administratilv Judge

ADMINISTRATIVE JUDGE NIRKIN
DISSENTING:

In finding that under all cir-
cumstances the law requires a peti-
tioner to prepay the proposed
penalty in order to obtain a hear-
ing before the Office of Hearings
and Appeals (OHA), the majority
position is contrary to the opinions
of a variety of Federal judges, to
pronouncements of OSM, and to
the dictates of good judgment. In
at least three instances district
court judges have held the portion
of 30 U.S.C. § 1268 (Supp. I 1977)
that requires prepayment of the
proposed penalty in order to seek
administrative review to be uneon-
stitutional.1 As for OSM itself, ex-
cept where it challenges the power
of OHA to review a proposed
penalty assessment without prior
payment, it questions neither the

1 This holding was reached in the decisions:
Indiana v. Andrus, No. IP 78-501-C (S.D. Ind.
June 10, 1980) Star Coat Go. v. Andrus, No.
79-171-2 (S.D. Iowa Feb. 13, 1980); Virginia
Surface Mining and Reclamation Ass'n v.
Andrus, 483 F. Supp. 425 (W.D. Va. 1980).
Although all of these cases are in various
stages of appeal, if this Board could put a
more reasonable light on the prepayment re-
quirement than the district judges now per-
ceive, perhaps we might dampen their ardor
to find unconstitutionality.
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power of the Department nor of
itself to waive any such require-
ment.2 And that takes us to the dic-
tates of good judgment.

The subject matter of any case
before us is not a conflict between
private individuals over purely
private rights, but a dispute over
the operation of public policy.3
Consequently, we, more so than
judges, are called upon to do more
than merely arbitrate whatever
grievance has been presented to us.
This does not mean that prudence
does not dictate that we normally
honor the same conventions and
strictures that judges do. It does
mean that when an exceptional sit-
uation arises that we are not slav-
ishly bound to them.4 And we
should certainly not bind ourselves
to a rule of practice that forbids
review of a penalty assessment

2 By enactment of 30 CFR 723.18(b), grant-
ing 60 days to hold a review conference, the
Department has provided for far more than
30 days in which to honor the "mandates" of
30 U.S.C. § 1268(c) (Supp. I 1977), 30 CR
723.18(a), and 43 CR 4.1152(c).

By memorandum of June 24, 1980, from the
Office of the Solicitor to the Director of the
Office of Surface Mining, that Director has
been instructed in cases concerning blasting,
effluent limitations, and grandfather exemp-
tions for mining on prime farmlands that
notices of violations in these instances shall
state in reference to the 30-day appeal
provision:

"OSM has determined that this '30-day
period should be stayed pending the final out-
come of the Court of Appeals decision. You
will be notified in writing when that occurs.
If the regulation is ultimately upheld you will
be given an additional 30 days to seek an
appeal in accordance with Section 518(c)."

3 See Chayes, The Role of the Judge in
Public fLaw Litigation, 89 Harv. . Rev. 1281
(1976).

4 See P. Nonet and P. Selznick, Leaw and
Society in Transition: Toward Responsive
law, Oh. 2, 3, Harper Colophon Books (1978).

where departmental failures of
performance occur between the
time the assessment is made and
the time the review is sought.5 The
condign remedy when OSM tarries
beyond the 60 days without the
agreement of the permittee and
when that permittee makes timely
complaint to OHA is not, as
Badger would have us believe, to
void the notice of violation. Nor is
it to do what the majority does,
lecture OSM and urge it to sin no
more. The fitting resolution, under
the circumstances, is to hold, in
effect, that OSM is estopped from
invoking the penalty prepayment
requirement and, provided all else
is regular, proceed with the review
by OHA. If the permittee can
show actual prejudice by the delay,
then additional remedies should
also be considered.

In order for this program to be
administered properly, it is impor-
tant that the various branches of
the Department perform their par-
ticular missions. That of OSM is to
pursue violations whenever and
wherever it believes them to be.
Ours is to review OSM's activities

30 CPR 723.16-18 constitutes a regulatory
continuum culminating in a petition for re-
view. Sec. 723.16 requires OSM to serve a
proposed assessment within 30 days Of the
issuance of notice of violation. Sec. 723.17
entitles a permittee to request a conference to
review the proposed assessment. Sec. 723.18
states that a permittee may, within 30 days
from receipt of a proposed assessment, obtain
a hearing before OHA by filing a petition and
tendering full payment of the proposed assess-
ment, except, a timely filing for a conference
request pursuant to see. 723.17 suspends the
running of the 30-day period for requesting a
hearing before OHIA.

325-835 0 - 80 - 3 : QL 3
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in light of the relevant regulations.6

It is not merely to say "Amen" to
whatever OSM deems appropriate,
for unless we review OSM's activi-
ties with a broader view than that
of OSM of what policy requires, we
will not well serve OSM or the pub-
lic in whose interests we purport-
edly operate. By our own failure,
OSM will have to exercise more
caution in deciding which matters
to prosecute for it will have to be
conscious that its excesses are not
likely to be corrected by us.

But instead of administering our
portion of the Act in accordance
with what we perceive to be the
proper policy as illuminated by the
variety of different interest groups
that are concerned with it, we look
excessively to OSM and even then
to:its preachments rather than its
practices.7 We are like rheumy-
eyed heroes of Verdun, defending
the fortress against the savage foe,
reciting to ourselves over and over
"they shall not pass." Unfortu-
nately, we fail to realize this foe has
not only infiltrated through un-
guarded openings, but that some of
those we propose to protect are even
fraternizing with it.

I would grant the petition for re-
view and remand for a hearing.

MELVIN J. MIRiIN

Administrative Judge

The majority reminds us that the "Board
is bound by the duly promulgated regulation
of this Department" (n. 5, p. 322). There is

no disagreement with the precept, only with
an application whereby the majority, instead
of reconciling 30 CFR 723.18(a) and 43 CFR
4.1152(c) with 30 'OFR 723.18(b), is acting
as if the latter did not exist,

7 As is illustrated by n. 2, supra.

KAISER STEEL CORP.

2 IBSMA 158

Decided July 25,1980

Appeal by Kaiser Steel Corporation
from a Jan. 22, 1980, decision by Ad-
ministrative Law Judge Tom M. Allen
in Docket No. DV 9-6-R vacating in
part and affirming in part Notices of
Violation Nos. 79-V-1-5 and 79-V-
1-8.

Affirmed.

1. Surface Mining Control and Recla-
mation Act of 1977: Enforcement Pro-
cedures: Generally-Surface Mining
Control and Reclamation Act of 1977:
Initial Regulatory Program: Generally

The Secretary of the Interior, through
the promulgation of regulations, has der
termined that sec. 521(a) (1) of the Act
does not apply during the initial regula-
tory program.

2. Surface Mining Control and Recla-
mation Act of 1977: Enforcement Pro-
cedures: Generally-Surface Mining
Control and Reclamation Act of 1977:
Initial Regulatory Program: Gen-
erally-Surface Mining Control and
Reclamation Act of 1977: Notices of
Violation: Generally

OSM is required to issue a notice for
violations of the initial regulatory pro-
gram even if a state has already taken
enforcement action against the same vio-
lation.

3. Surface Mining Control and Recla-
mation Act of 1977: Administrative
Procedure: Generally

The Board will not rule on the merits of
a notice of violation that is not properly
before it.

324
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4. Surface Mining Control and Recla-
mation Act of 1977: Water Quality
Standards and Effluent Limitations:
Sedimentation Ponds

The sedimentation pond requirement of
30 CFR 715.17(a) and 717.17(a) is a.pre-
ventive measure and proof of the harm it
is intended to prevent is not necessary
to establish a violation of that require-
ment.

APPEARANCES: John P. Davidson,
Esq., astler, Erwin & Davidson,
Raton, New Mexico, for Kaiser Steel
Corp., William H. Penney, Esq., Office
of the Regional Solicitor, Denver,
Colorado, and Mark Squillace, Esq.,
Office of the Solicitor, Washington,
D.C., for the Office of Surface Mining
Reclamation and Enforcement;

OPINION BY THE INTERIOR
BOARD OF SURFACE

MINING AND RECLAMATION
APPEALS

Kaiser Steel Corp. (Kaiser) has
appealed the decision of Adminis-
trative Law Judge (Judge) Tom
M. Allen holding that Kaiser had
violated the Surface Mining Con-
trol and Reclamation Act of 1977
(Act)." For the reasons discussed
below, we affirm the Judge's deci-
sion.

Background

On Feb. 22, 1979, Kaiser's York
Canyon deep and surface mines lo-
cated outside Raton, Colfax Coun-
ty, New Mexico, were inspected by
the Office of Surface Mining
Reclamation and Enforcement

'Act of Aug. 3, 1977, 91 Stat. 445, 30 U.S.C.
§i 1201 through 1328 (Supp. I 1977).

(OSM) and the State of New Mex-
ico. Kaiser received notices of viola-
tion from both OSM and the State
because of alleged violations dis-
covered during that inspection,
Notice of Violation No. 79-V-1-5,
issued by OSM, contained seven
violations; Notice of Violation No.
79-V-1-8 listed three violations.
OSM subsequently issued proposed
civil penalty assessments based on
these notices.

Kaiser and OSM conducted ex-
tensive settlement negotiations
throughout the remainder of 1979.
As a result of these negotiations,
the parties merged several of the
individual violations listed in the
two notices and agreed upon the
amount of the civil penalty. When
the case reached the Judge, it was
presented on the basis of stipula-
tions. Kaiser challenged all of the
alleged violations on the grounds
that OSM had failed to provide the
State with 10 days' notice of the
finding of potential violations as
required by sec. 521 (a) (1) of the
Act (30 U.S.C. § 1271(a) (1)
(Supp. I 1977)) and that citations
for the same violations by both the
State and OSM constituted double
jeopardy. In addition, Kaiser
argued that OSM had not proved a
prima facie case as to two alleged
violations: (1) failure to maintain
a portion of the main access road
"to prevent additional contribution
of suspended solids to stream flow,"
in violation of 30 CFR 715.17 and
717.17, and (2) failure to pass all
surface drainage through a sedi-
mentation pond or series of sedi-

324]



326 DECISIONS OF THE DEPARTMENT OF TE INTERIOR [87 I.D.

mentation ponds, also in violation
of 30 CFR 715.17 and 717.17. The
civil penalty amount was set at
$8,000, subject to dismissal if
Kaiser's arguments were accepted.

The decision below was issued on
Jan. 22, 1980. All of Kaiser's argu-
ments were rejected. The Judge,
however, found that OSM lacked
jurisdiction over the portion of the
access road in question. Kaiser
sought review of that decision on
Feb. 19, 1980. Both parties have sub-
mitted briefs.

Discussion and Conclusions

[1] Kaiser's first argument is
that OSM cannot issue a notice of
violation under sec. 521 (a) (3) of
the Act (30 U.S.C. § 1271(a) (3)
(Supp. I 1977)) unless it has first
given the State regulatory author-
ity 10 days in which to take action
against the alleged violation in ac-
cordance with the provisions of sec.
521(a) (1) (30 U.S.C. § 1271 (a) (3)
(Supp. I 1977)). This argument
was rejected by the Board in Day-
ton Mining Co., Inc., & Plateau,

.Inc., I IBSMA 125, 86 I.D. 241
(1979) 2 In that case the Board held
that the Secretary had determined
that the 10-day notice requirement
did not apply during the initial
regulatory program. Kaiser pre-
sented no arguments that would
warrant a reappraisal of the basis
for that decision.

2 The same conclusion was reached in Union
Carbide Corp. v. Andrus, 9 HELER 20701
(S.D.W.Va. 1979).

[2] Kaiser next argues that en-
forcement by both OSAM and the
State is unconstitutional double
jeopardy. To the extent that this
argument raises constitutional is-
sues, the Board is not empowered
to decide it.3 However, to the extent
that the question is within the
Board's power to decide, this argu-
ment was rejected in Eastover Min-
ing Co., 2 IBSMA 5, 87 I.D. 9
(1980), and Wilson Farms Coal
Co., 2 IBSMA 118, n.6 at 224, 87
I.D. 243 (1980). OSM is required by
30 CFR 722.12(a) to issue a notice
of violation during the initial regu-
latory program when a violation is
discovered. This power is in addi-
tion to state enforcement powers.

[3] Kaiser alleges that OSM
failed to establish a prima facie
case as to violation No. 1, part A, of
Notice of Violation No. 79-V-i-5.
That notice alleged a violation of 30
CFR 715.17 and 717.17 with regard
to the maintenance of the main ac-
cess road to the mine. The Judge
held that the notice of violation as
to this road "should be vacated" be-
cause "the section of road in ques-
tion was not subject to OSM juris-
diction" (Decision at 5). OSM did
not appeal the Judge's decision. In-
stead, both parties ignored his rul-
ing and argued the merits of this
issue as if the notice of violation
had been upheld. The Board de-

, In passing, we note that reliance a
criminal double jeopardy limitations is inap-
propriate under a civil statute. Helvering V.
Mitcheil, 303 U.S. 391, 398 (1938). See Breed
v. jones, 421 U.S. 519, 528 (1975).
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dines to rule on the merits of a no-
tice of violation that is not properly
before it. 43 CFR 4.1273(c). Thus,
the holding below with respect to
OSM's lack of jurisdiction over the
road will not be disturbed.

[4] Finally, Kaiser argues that
OSM did not prove a prima facie
case as to violation No. 6 of Notice
of Violation No. 79-V-1-S as
merged in the stipulations. Kaiser
asserts that it should not have been
cited for failure to have sedimenta-
tion ponds under 30 CFR 715.17 and
717.17 because there was no proof
that discharges from the permit
area exceeded the effluent limita-
tion of 30 CFR 715.17(a) and
717.17(a). In Black Fox Mining &
Developnent Corp., 2 IBSMA 110,
114, 87 I.D. 207, 209 (1980), the
Board rejected this argument, hold-
ing that "the sedimentation pond
requirement of 30 CFR 715.17(a) is
a preventive measure and proof of
the occurrence of the harm it is in-
tended to prevent is not necessary to
establish a violation of that require-
ment."

For these reasons, the Adminis-
trative Law Judge's decision of
Jan. 22, 1980, is affirmed.

NEWTON FEISHBERG
Administrative Judge

MELVIN J. MIRIN
Administrative Judge

WILL A. IRWIN
Chef Administrative Judge

VIRGINIA IRON, COAL AND
COKE Co.

2 IBSMA 165

Decided July 28,1980

Appeal by the Office of Surface Mining
Reclamation and Enforcement (OSX),
from a Feb. 15, 1980, decision of Ad-
ministrative Law Judge David Torbett
in Docket Nos. CH 9-18-R, CH 9-24-R,
CH 9-25-R, and CH 9-26-R in which
he vacated Notices of Violation Nos.
78-I-17-18, 78-1-17-19, and 79-I-
17-2 after finding that OSM lacked
authority to regulate the tipple and
preparation plant involved in those
notices.

Affirmed in part, reversed in part
and remanded.

1. Surface Mining Control and Recla-
mation Act of 1977: Tipples and
Processing Plants: At or Near a Mine-
site-Surface Mining Control and
Reclamation Act of 1977: Tipples and
Processing Plants: In Connection With

A preparation plant which is located 1
mile from a deep mine that processes its
coal through the plant and which is
permitted to the same person as is the
mine is both at or near the mine and
operated in connection with the mine.

2. Surface Mining Control and Recla-
mation Act of 1977: Tipples and
Processing Plants: In Connection With

Although a contract, lease, or sell-back
arrangement may be sufficient to estab-
lish a connection between a coal mine
and a processing facility, the nature of
that arrangement must be proved.

325-835 0 - 80 - 4 : QL 3
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APPEARANCES: Billy ack Gregg,
Esq., Office of th-e Field Solicitor,
Charleston, West Virginia, Donald C.
Baur, Esq., Mark Squillace, Esq., and
Marcus P. McGraw, Esq., Assistant
Solicitor for Enforcement, Office of the
Solicitor, Washington, D.C., for the
*Office of Surface Mining Reclamation
and; Enforcement; lames P. Jones,
Esq., Penn, Stuart, Eskridge & Jones,

* Bristol, Virginia, for Virginia Iron,
Coal & Coke Company

OPINION BY THEINTERIOR
BOARD OF SURFACE

-MINGIV AND RECLAMATION
APPEALSi

This appeal raises the issue of
the extent of the Office of Surface
Mining Reclamation and. Enforce-
ment's (OSM's) authority to regu-
late tipples and preparation plants
under the- Surface Mining (Control
and Reclamation Act of 1977.1 The
Administrative Law --Judge found
in this case thatA Virginia Iron, -Coal
and Coke -. Company's- (Virginia
.Iron's) tipple and preparation plant
were not subjecttoOSM's regula-
tion. Because we hold. that the prep-
,aration plant was subject to OSM's
authority, that portion of the deci-
sion below' is reversed: and re-
manded. The portion of the decision
relating to the-tipple is affirmed.'

*I f - Background:

On Dec. 12-13, 1978, OSM, 'ac-
companied' by' inspectors from the

i-Act of Aug. 3, 1977, 91 Stat. 445, 30 U.S.C.
§§ 1201-1328 (Supp. I 1977).

Virginia Division of. Mined. Land
Reclamation and representatives of
Virginia Iron,j inspected the Tom's
Creek. Tipple and Dale Ridge Prep-
aration Plant in Wise County, Vir-
ginia.2 Virginia Iron held' Virginia
surface mining permits No. 2572 on
the tipple (Tr. 93, 209)- and No.
2573. on the preparation plant .(Tr.
.10; esp.- Exh. 14). OSM issued

I three notices of violation to Vir-
ginia Iron after these inspections:
No.' 78-1-18, alleginga violation
of 30 CFR 717A7() for failure

:to pass: all surface drainage from
thedisturbed area through a sedi-
mentation pond at the tipple; No.
18-I-1-19, alleging the same viola-
tion at the preparation plant; 'and
No. 79-1-17-2, alleging violations
of the effluent limitations of 30 CFR
717.17(a) at the preparation plant.

Thee DI~ale Ridge Preparation
Plant was operated under Virginia
Dsurface mining permit No. 2573 is-
sued to Virginia Iron on July i9,
1978-(Tr. 103; Exh 14). The facility
is a railhead (Tr. 11) and'has coal
stockpiles, a preparation plant,
railroad siding, haul roads and two
waste disposal areas (Tr. 14). Coal

2 The hearing before the Administrative Law
Judge and- his decision also relate to notices
of violation issued following a Jan. 1, 1979,
inspeetion of Virginia Iron's Littlejohn and
Pound River deep mines in Wise County,
Virginia, permit No. 2521, and a-Jan. 10, 1979,
inspection of the Nora Preparation Plant in
Dickenson County, Virginia. The Administra-
tive Law Judge sustained these notices.
Virginia Iron's cross-appeal of. this decision
was denied by order of the Board dated Apr. 4,
1980, for not being timely filed.
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is washed and loaded at the plant
(Tr.' 14). 'Atthe time of the inspec-
tion the facility covered 58.9 acres
(Tr. 16, 55).

According to Virginia Iron Vice
President for Operations, Eugene
Brashear, Virgina Iron 'does not
itself operate any mines (Tr. 89).

* Virginias Iron 9does, however own
coal throughout the area and leases
ita' mineral rights.--to contractors
who mine theyu snd sell it back to
Virginia- '¶zi (Tr. 14). 'The con-
tra4Wsually takes out a mining
permit in its. name. Virginia Iron
does, however, holdp permit No.
2521-U, on the Littlej ohn and
Pound River deep mine.4 Coal from

-this mine is mined by a contractor
and processed at the -preparation
plant (Tr. 90, 92) which is approx-
imately 1 mile away (Tr 85). The
permit was taken out in Virginia
Iron's name.-in order to speedA the
permitting process (Tr. 94-95-) be-
eause Virginia Iron' "neded deep
mined: coal for [the] Dale' Ridge
Plant" (Tr. 94).

Coal processed at the Dale Ridge
facility is delivered' by truck over

'Durieg the pehdency of 'thelease,-permit
No. 2521 was- apparently renewed and given
p6rmit No. 2521-U.

4 The Administrative Law Judge sustained'a
notice of violation issued to Virginia Iron for
this mine. In its brief to the Board,' Virginia
Iron disputed for-the first timethatit 'held a
deep mine "permit" (Br. at 9-)10. Although
not clear from the brief, this contention was
apparently addressed to the status 'of the
operation: at the Littlejohn and Pound River
-.deep mine.z The testimony of: Virginia Iron's
own witnesses at-the hearing was that Virginia
Iron held a permit on that mine.

public roads (Tr. 74). from mines
1.3 to 8.6 miles away (Tr. 236-237).
Dale Ridge is connected by a pri-
vate road to one mine (Tr. 7273).
This road is not maintained by the
state, although there 'are houses on
it' and there arc no posted restric-
tions on its use ('Tr. 83-85).

The Torn's Creek Tipple covers
10 acre (Tr. 212) and prepares coal
by crushing, removing slate and
0loading it into rail cars. The tipple
does not have a washer (Tr. 210).
It was operated under Virginia
permit No. 2572 issued to Virginia
Iron .(Tr. 20)9) . - am ;

The-tipple is immediately adja-
-ce t to the'Littlejohn and Pound
River deep mine, permitted to Vir-
ginia Iron, but receives no coal from
that mine.( Coal from that mine goes
to tthe Dale'Ridge fadility"(Tr. 211,
-234) because -it ee's additional
cleaning (Tr. 238-230).f Coal is
trucked to the tipple' over public

'roads from 'various mines in the
area, including mines operated un-
der contract with Virginia Iron
(Tr. 210, 235). These mines are lo-
cated from 1.5 to 25 miles from the
tipple (Tr.'235-236).

In his Feb. 15, 1980, decision, the
Administrative Law Judge found
that neither the Dale Ridge' Prepa-
ration Plant nor the Tom's Creek
Tipple were "surface coal mining
operations" under 30 CFR 700.5
and, therefore, vacated the three
notices of violation because OSM

327]~ Ad 
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lacked jurisdiction over the facili-
ties. OSM timely appealed this de-
cision,5 and both parties filed briefs.

Discussion ad Ooncu/sions

In order for OSM to regulate a
tipple or preparation plant, it must
be operated "in connection with" a
mine and be located "at or near the
minesite." As we have indicated in
the past, there may be many ways
in which a processing facility is
operated "in connection with" a
mine. Drunmmond Coal Co., 2
IBSMA 96, 101, 8 I.D. 196, 198
(1980). Common ownership of the
mine or mines and the processing
facility and use of that facility by
those mines is one such relationship.
Id. at 101.

In this case, Virginia Iron owns,
operates, and holds the permit on
the tipple and preparation plant. It
also owns much of the coal proc-
essed through the facilities, but the
actual mining is done by apparent-
ly independent operators under
some kind of lease or contract
agreement.

[1] In regard first to the Dale
Ridge Preparation Plant, the evi-
dence presented is sufficient to hold
that this facility is operated in con-
nection with the Littlejohn and
Pound River deep mine, also per-
mitted to Virginia Iron, and that
it is located near that minesite. The
testimony of Virginia Iron's vice-

5See n.2, supra.

president indicates that the deep
mine was opened in order to provide
deep mined coal for the Dale Ridge
plant and that coal from that mine
is processed through the facility.
The mine is only I mile from the
plant. These facts are sufficient to
establish OSM's authority to regu-
late. The Administrative Law.
'Judge's decision that OSM lacked
this authority over this facility is
therefore rvers-d.

The evidence in e- record as to
the Tom's Creek Tipiei4i w•ever,
is insufficient for a determination
that the tipple is subject to OSM's
regulation. The tipple is located i'-
mediately adjacent to the Little-
john and Pound River mine, but no
coal from that mine is processed
through the facility. Therefore, the
evidence does not disclose that the
tipple is operated in connection
with that mine. Some of the coal
processed through the tipple was
owned by Virginia Iron, but mined
by independent operators who held
the mining permits in their own
names and who sold at least some of
the coal back to Virginia Iron.

[2] A contract, lease, or sell-back
arrangement such as that mentioned
but not explained in this case may
be sufficient to establish a connec-
tion between a coal mine and a proc-
essing facility. The nature of that
arrangement, however, must be
proved.6 In the absence of such

6 For example, the terms concerning the
duration, exclusivity, or other relevant mat-
ters of any agreement should be demonstrated.
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proof the Board holds that OSM
failed to show that the Tom's Greek
Tipple was operated "in connection
with" a coal mining operation
rather than being merely a conveni-
ently located tipple that was used by
several coal mines in the area. We
therefore affirm the Administrative
Law Judge's finding that OSM
lacked authority to regulate the
Tom's Creek Tipple.

Because of his disposition of this
case, the Administrative Law
Judge did not decide whether the
notices of! violation issued for the
Dale Ridge Preparation Plant were
proper. The testimony on this issue
was controverted. Although OSM
urges the Board to hold the notices
were valid, we prefer that these
questions of fact be determined by
the Administrative Law Judge who
conducted the hearing.

Therefore, this case is remanded
to the Administrative Law Judge
for a determination of the validity
of Notices of Violation Nos. 78-I-
17-19 and 794-17-2. The decision
that Notice of Violation No. 78-I-
17-18 should be vacated is affirmed.

WILL A. IRWIN,

Chief Administrative Judge

NEWTON FISHBERO,

Adqministrattive Judge

MELVIN J. MIRIN,

A.dinistrative Judge

TOPTIKI COAL CORP.

2 IBSMA 173

Decided July 8, 1980

Appeal by the Office of Surface Mining
Reclamation and Enforcement from the
Nov. 21 1979, decision of Administra-
tive Law Judge Tom M. Allen (Docket
Nos. NX 9-69-R and NX 943-P)
vacating Notice of Violation No. 79-
II-18-24 issued to Toptiki Coal Corp.
for allegedly placing spoil on the
downslope in violation of 30 CFR
716.2 (a).

Reversed and remanded.

1. Surface Mining Control and Recla-
mation Act of 1977: Spoil and Mine
-Wastes: Downslope-Surface Mining
Control and Reclamation Act of 1977:
Words and Phrases

"Downslope." The downslope in a multi-
ple highwall mining operation is the land
surface between a valley floor and the
projected outcrop of the lowest coalbed
currently being mined along each high-
wall, not the area between a valley floor
and the projected outcrop of the lowest
coalbed under permit.

APPEARANCES: Randolph L. Jones,
Jr., Esq., MAPCO Inc., Tulsa, Okla-
homa, for Toptiki Coal Corp.; John P.
Williams, Esq., Office of the Field
Solicitor, Knoxville, Tennessee, and
Marcus P. McGraw, Esq., Assistant
Solicitor for Enforcement, Division of
Surface Mining, Office of the Solicitor,
Washington, D.C., for the Office of Sur-
face Mining Reclamation and Enforce-
ment.

331
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OPINION BY THE INTERIOR
BOARD OF SURFACE

MINIV6 AND
RECLAMATION APPEALS

Factual and Procedural
Back gro : -d

On May 21, 19.79, an inspectorfor
the Office of Surface Mining Recla-
mation and Enforcement: (OSM),
issued Notice o f Violation No. 79-,
II-18-24 to Toptiki Coal Corp.
(Toptilii) under the authority of
the Surface Mining Control and.
Reclamation Act of 1977 (Act).'
The notice charged Toptiki with a
violation of 30 CFR 716.2(a) be-
cause "spoil material has been plac-
edand allowed to remain on the-'
downslope." 2

Toptiki holds a permit to conduct
a four-seam steep slope operation
in , Martin County, Kentucky.
Toptiki .began to mine the lowest
seam on the mountain before the
effective date' of: the Act. It there-
fore was not required at that time
to eliminate the highwall and bench
resulting from that ativity in--
stead, the operator took the spoil
it extracted from the area of that
seam and pushed it into a hollow.
fill below the seam. When, after the-
passage of the Act, the elimination
of highwalls was required, Toptiki.
had insufficient spoil from, the
lowest Seam area to, eliminate its

'Act of Aug. 3, 1977, 91 Stat. 445, 30 U.S.C.
§§ 1201-1328 (Supp. I 1977).A

-The notice charged two other violations Of
the regulations, but they are not in issue here.

highwall. Toptiki decided to push
excess spoil from operations on the
higher seams to the lowest bench
for that purpose. However, it did
not mine the next-to-lowest seam
next, but the highest and next-to-
highest seams. Therefore, Toptiki
pushed excess spoil from mining
the two highest seams'across the
area where the next-to-lowest seam
lay to eliminate the highwall at the:
lowest seam. This area was 100 to
150 feet in :width (from the bench
of the next-to-highest.-seam to the;
top of the highwall. of the' owest
seam) and approximately 60 feet.
long.. A significant amount of or-.
ganic material, was, allowed to re-
main on this area when Toptiki be-
gan to push spoil, onto it. This is
the condition which the inspector
observed on May, 21, 1979, and
which propted 'him to issue the
notice in question.

Toptiki applied for review, of the
notice with thet Office of Hearings
and Appeals (OHA). The case was
heard on Oct. 16, 1979.3'

Toptiki argued throughout the
proceeding 'below that the notice
was invalidly issued because the-,
area in question is not a down-

.slope" within the meaning of the
definition in. 30 CFR 710.5. The
Administrative Law Judge' agreed,
ruling that the downslope is the

3 Toptiki also petitioned for 'review of a
notice of civil penalty assessment. That was
consolidated with the application -for review,
but because of the nature of the decision on

:the merits the penalty issues were never
reached.
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area between theb valley floor;and "Both parties have requested that
the lowest coal seam perm4tted to the Board decide the penalty issues
be mined. Therefoie, the area in if it reverses the decision below It
question, being above the lowest-- is the Board's preference, however,
permitted seam, couldnot be down-- unless -it is otherwise. impracticable,.
slope. Accordingly,2 the 'notice of; that theHearingsDi ision conduct-
violation was vacated in a decision the fact-finding involved in, an
dated Nov.:21, 1979.1rOSM filed a initial- decision , on,. the penalty
timely appeal from that decision. issues. The existing record in this

case may be, sufficient f6r this pur->
Discusaiont°%0-L;-;-: 5:: E ::Rx pose; if it is not of course an-Ad-

E1] We do not agree with the con- ministrative L Judge may order
below. The sec. 710.5 defini- whatever is neededto make it so.,

.elu ',, ';s '. ' ,-0' Di :n i Therefore, it is ordered that the
tion of downslope5 uses the present Nv 2i

:~~~~~~~~~~ ; ; ;Sr: si o 21-1'979 ':decision in' thlsE case;;;
progressive tense ("beig mined"), is r s .n '. cas is re-

=:' i *D '';'D0N:1n't:i :'' 0ls reversed,~ and- the -case re-
to modify "coalbed"; that is, a,
downslope is an area below the manded to the Hearings Division
lowest 6 coalbed: currently ' being for 0 further proceedings not incon-
mined,: Since Toptiki was not -cur- 0- sistent with this opinion.
rently mining the two lowest seams, M .M
everything ' below" the next-to--'- Adyn' . -. .t-e Judg

* 1 * w, . - ;-~~~~~~ A-ii~strativ e Jdge ;--
highest. seam. s downslope. The
fact that, the bench aiid-highwall of NWIL A. ThWI-
the lowest seam interrupted the Chief Admistative Judge
downslope. is of no consequence;f.
they are simply special parts of the- NEWTONC -FRISIMERG :

downslope. See Island- C'reek C'Oa Ad-- d istrat'vel Judge:
0., .2IBSMA 125, 8T- LD. 304-

G. R. WRIGHT, INC.

IThe decision was based on Blaok Creek
Coal Co., Docket No. CH 8-3-P (Dec. 1, 1978), 2 IBSMA 180 -
an earlier decision of the same Administrative
Law Judge which was not appealed and by D - - Decided Ju y 09, 1980
which he considered himselfi to be bound. It
should be observed that no Administrative Law
Judge is bound by any decisionin a caee before Appeal by G. R. Wright, Inc., from a
the Hearings Division. -If such a, decision S ]ar. 6, 1980, decisi-on byAdministra-
not timely appealed, it becomes the law of .
and is final for only that case. tive Law Judge Sheldon L. Shepher&

The definition found in 30 CNR 710.5 reads .
as follows: "'Downslojpe means the. land sdr. - holding that Violation No6. 4 of, Notice
face between a valley loor and thelprojected of Violation No. 79-I-54-3 and Cessa-
outcrop. of the- lowest-l-coalbed being mined
along each hghwall." (Italics in :original.) tion Order No.. 79-I-542 were properly-
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issued (Docket Nos. CH 9-107-R and
CH 9-200-R).

Affirmed.

1. Surface Mining Control and Recla-
mation Act of 1977: Variances and Ex-
ceptions: Generally
The regulatory authority must specifi-
cally authorize the disturbing of an area
by surface coal mining operations within
100 feet of an intermittent or perennial
stream, and that requirement necessi-
tates a variance procedure involving spe-
cific review and evaluation of proposals.

APPEARANCES: Leo M. Stepanian,
Esq., Brydon, Stepanian & Muscatello,
Butler, Pennsylvania, for G. R.
Wright, Inc.; David L. iller, Esq.,
and Marcus P. McGraw, Esq,, Assistant
Solicitor for Enforcement, Division of
Surface Mining, Office of the Solicitor,
Washington, D.C., for the Office of Sur-
face Mining Reclamation and Enforce-
ment; Robert P. Ging, Jr., Assistant
Attorney General, Commonwealth of
Pennsylvania, Pittsburgh, Pennsyl-
vania, for amicus curiae, the Depart-
ment of Environmental Resources,
Commonwealth of Pennsylvania.

OPINION BY THE INTERIOR
BOARD OF SURFACE

MINING AND RECLAMATION
APPEALS

G. R. Wright, Inc. (Wright) has
appealed from a Mar. 6, 1980, de-
cision of the Hearings Division up-
holding Violation No. 4 of Notice
of Violation No. 79-1-5X3 for al-
legedly conducting surface coal
mining operations within 100 feet

of an intermittent or perennial
stream in violation of 30 CFR
715.17(d) (3) and upholding Cessa-
tion Order No. 9-I-54-2 issued
for a failure to abate that violation.
We affirm the decision.

Procedural and Factual
Background

On May 28, 1979, pursuant to the
Surface Mining Control and Rec-
lamation Act of 1977 (Act)' two
reclamation specialists with the Of-
fice of Surface Mining Reclama-
tion and Enforcement (OSM) in-
spected Wright's mine, Permit No.
117-7, in Butler County, Pennsyl-
vania. As a result of the inspection
OSM issued Notice of Violation No.
79-I-54-3 containing six alleged
violations. On June 4, 1979, Wright
sought review of that notice. Sub-
sequently, OSM issued two cessa-
tion orders for failure to abate Vio-
lation Nos. 3 and 4 of the notice,
respectively. Wright applied for re-
view of the orders and on Nov. 9,
1979, a hearing was held. The only
issue at the hearing was the validity
of Violation No. 4 of the notice and
the accompanying cessation order.2

In his Mar. 6, 1980, decision the Ad-
ministrative Law Judge found that
both were properly issued. Wright
filed a timely appeal. On May 27,

'Act of Aug. 3, 1977, 91 Stat. 445, 30 U.S.c.
§§1201-1328 (upp. I 1977).

2 At the hearing OSM agreed to vacate Viola-
tion No. 3 of the notice and accompanying
Cessation Order No. 79-1-54-1. Wright with-
drew with prejudice the application for re-
view as it related to Violation Nos. 1, 2, 5, and
6 of the Notice.
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1980, the Board received a petition (Tr. 36). No other remedial work
to intervene and a brief prepared
by the Department of Environ-
mental Resources (DER) for the
Commonwealth of Pennsylvania.
On May 29, 1980, the Board granted
leave to file the brief and accepted
it.

With respect to Violation No. 4
there is no dispute that in its min-
ing operations on Pbrmit No. 117-7
Wright placed and stored spoil
within the 100-foot buffer zone of all
intermittent stream (Exh. R-2
through R-6; Tr. 11-13, 15). The
entire 100-foot buffer zone had been
disturbed along the stream for a
distance of 700 feet. (Tr. 15, 35).
There was evidence that sediment
from the buffer zone had entered
the stream (Tr. 17) and that spoil
from the spoil banks had actually
rolled off. into the stream (Tr. 12).

The remedial action required by
the OSM inspectors was to regrade,
reclaim, seed, and mulch the dis-
turbed area near the stream or ob-
tain a variance from the regulatory
authority allowing disturbance
within the buffer zone (Exh. R-1;
Tr. 16). The original time for
abatement, June 28, 1979, was sub-
sequently extended to Aug. 22, 1979.
On Aug. 23, 1979, an OSM inspec-
tor visited the site and issued Cessa-
tion Order No. 79-1-54-2 for fail-
ure to abate Violation No. 4. The
northern 400 feet of the area had
been regraded. The southern 300
feet had been pulled back by a drag-
line, but it had not been regraded

had been undertaken (Tr. 36).

Dicussion

On appeal Wright argues that it
did not violate 30 CFR 715.17(d)
(3) in the placement of spoil be-
cause it had obtained oral approval
for its operations from a state mine
inspector2 Wright merely asserts
that it received an oral variance. It
provided no independent evidence
to support this assertion other than
the statements of its owner, G. R.
Wright (Tr. 886, 90).
: Pennsylvania law provides that a
permittee shall not mine within 100
feet of the bank of any stream.4 The
Pennsylvania DER indicates that it
has consistently interpreted Penn-
sylvania law as prohibiting the
placement of spoil within 100 feet
of a stream. DER also points out
that Pennsylvania mine inspectors
do not have the power, or authority,

230 CFR 715.17 (d) (3) provides. "No land
within 100 feet of an intermittent or perennial
stream shall be disturbed by surface coal min-
ing and reclamation operations unless the
regulatory authority specifically authorizes
surface coal mining and reclamation operations
through such a stream." The placement of
spoil is an activity covered by the definition of
surface coal mining and reclamation operations
in 30 CFR 700.5.

4 Sec. 77.92 of the rules and regulations of
the Environmental Quality Board, 25 Pa. Code
77.92 (a) (5), provides that:

"The permittee shall not mine within one
hundred (100) feet of the outside line of the
right-of-way of any public highway or within
one hundred (100) feet of any cemetery or the
bank of any stream. * e C If the permittee
should be granted an exception .after public
hearing to. mine within any of the above re-
stricted areas, reclamation of all areas shall
be to the approximate original contour."
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under Pennsylvania law to grant a
waiver to an operator from-validly.
enactedlaws. DER states that it is 
not the law nor has it ever been the
policy of DE that an inspector
could grant a stream, variance. In
fact, Pennsylvania law indicates the
necessity for a public hearing prior
to the granting of such a variance..5

[1] Even assuming that the State
inspector did. orally condone some
type of operations by Wright. with-
in the 100-foot stream buffer, he was
without authority to do so. The spe-
cific authorization of the regulatory,
authority referred to in- 30 OFIR
715.17(d) (3) requires a procedure
involving specific* review' and eval-
uation of pr'oposals'r-ather than oral'
on-site ad' hoc variances.6See Car-
bon Fuel Co., 1 IBSMA 253, 86 I.D.-
483(1979); 'Aladbcnara By-Proccths
Corp., .1- IBSMA 239, 86 I.D. 446
(1979). There was no such specific :;
authorization in this case. %: :

Appellant also argues that it can-
not be charged with a violation-be-'
cause the Secretary failed to -set
forth an inconsistent State law as re-
quired: by, 30 IJ.S.C.. §1255(b):
(Supp. I 1977) .. The Pennsylvania 

law-which appellant asserts is incon-
sisten tstates that,"nb operator shall

6 25 Pa. Code 71.92(a) (5).
6 The; necessity of a- review procedure was

emphasized in, the preamble to the interim
regulations which addressed comments con-
cerning 30"CFR 715.7(d) (3): ' : ' ' '

"The paragraph% has been amended slightly
to take into' accout the; approval authority
of -the regulatory authority to specifically re-
view and'evaluate proposals to cond'uct any
operations within: 100'feet of a perennial 'or
intermittent stream. Thus,' if operations can be
conducted within 1'feet of a stream In an:
environmentally acceptable manner they' may'
be approved." 42 F 62652 (Dec. 17, 1977).

open any pit for surface mining
operations *h*' ' within one h -
dredfeet 'of '0** t *the bank of any
stream." f Apparently appellant's
claim 'of inconsistency relates to the
fact that; thePennsylvania law re-
fers'only to opening' a pit rather
than :placing spoil.

Such a narrow reading does not
comport with good sense or the in-
tent of Pennsylvania law as stated
by DER on p. 3 of its brief: "ET]he
Department has consistently inter-
preted thee mandate of the [Penn-'
sylvania] Mining Act and the rules:
and regulations of the Environ-

mental.Quality Board as prohibit-.
ing the placement of spoil or other-'
wise affecting [an area] within one'
hundred' (100) feet 'of'-a stream. 
There- is no conflict' between the
Pennsylvania mining law and- regu-
lations,'and the Act-and regulations.
In fact, Pennsylvania law' actually
describes the process that is neces-
sary to 'obtain the 'specific authoriza-
tion of the regulatory authority re-
ferred to in 30 CFR 715.17:(d) (3 ) -'

The decision appealed from is,-
affirmed.

MELVIN J. MIREIN

Adminigtrative Judge

NEWTON FRIsHBERG
Adminit'.?ative Judge

.WILL A. IRWIN
Chef Administrative Judge

7 Appellant cites the law on p. 6 of. its brief
as: "The Bitmous Coal Open Pit ining
Conservation Act, Act of' Jan. 19, 1968,. PL..
1012, 52 P.S. 1396.4b(c), as amended.".

See 52 Pa. Cons. Stat. §i396.4b(c) 25
Pa. Code 77.92(a)(5).
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APPEAL OFE N. 3.RIEBE' ness at Yuma, Arizona (appellant),
ENTERPRISES, INC. . entered into a construction contract

'with the U.S. Fish and Wildlife
IBCA-1266-5-79 Service (FWS) of the Department

Decided JuZy 30, 1980 of- the: Interior for the purpose of
constructing a headquarters com-;

Contract No. 14-16-0002-78-128, Fish plex at the Imperial National Wild-
and Wildlife': Service, life Refuge, 40 miles'north of-Yuma

Al';9; denied.0 - -' - : -:on the Colorado River. The con--

* Appealdenied-? 0 -j - f X0 ;0- 0 tract price was $734,867- .The, co-0

1. Contracts: Construction and Opera- plex to be built ineluded an: office/
tion: Action of Parties-Contracts: visitor' center in 'duplex, three resi-'
Construction and Operation: Duty to dences, and related utilities and site-
Inquire - . .. work at Imperial National Wild-

Where the scope of the work in the con- life Refuge.
tract specifications included providing.. 'The project was apparentiy satis-
complete electrical service to the project factorilycompleted. At least there
and clearly indicated that in doing so ' i n
the. contractor- must meet; the require-. is notS he o dis iving
ments of the. serving electric utility, the it was not. The only dispute giving
contractor assumed the risk of the, cost rise-to this- appeal is the claim of-
of complying with those requirements the' appellant for reinbursemient of
when' it failed to ascertain or inquire, the sum of $5,609 which it was re-;
before- submIttng its bid what those'

costs might be. ' ' : - -. a ,,; quired .to' pay as a nonrefundable,
deposit to the servingelectrie utility"

APPEARANCES: Mr. Carl C. Kirche'r,' (Wellton-Mohawk Irrigation 'and
N. . Riebe Enterprises, Inc., Yurna Drainage District), before electric
Arizona, for Appellant'; Mr. ThomasJ-. service to the complex could be
O'Hare, Department' Counsel, -Albu- completed. -
querque, New Mexico, for the Govern-' 'Neither party requested an evi-

men .- . - . : X;. : dentiary hearing andthe appeal was

-OPINION BY submitted on the record without any
ADMINISTRATIVE : -R .< -supplementation to the appeal file.

-:s0SJDGE DOANE - - -JUDGE DOANE iThe correspondence in the appeal file imdi-
cates that Wellton-Mohawk Irrigation and

INTERIOR BOARD OF Drainage District of Wellton, Arizona, oper-
CONTRA CT APPEgALS ' ' ated a power comipany which-is the serving.

utility for electrical power involved in this
appeal. On Jan. 26, 1979, in a letter addressed

Baground- ' ' - --:-- to Mr. Jake Arguelle, Chief of Construction,
RegionalOffie, U.S. Fish and Wildlife Service,

On ept. 25 1978, - J:R - tAliuquerque, New Mexico, the manager of the--OnSept 2551918N. J. Riebe;En- utility, Mr. C.. IL.Gould, wrote a letter, with a
terprises, Inc., an Arizona corpora-' copy to the president of' appellant, setting

forth the required'deposit in order' to accbm-
tion with its principal place of busi. plish' the electrical service on the project.
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The Government submitted a brief.
The appellant did not.

DiseVssion

The specifications, in pertinent
part, provided as follows:

SECTION 16100-ELECTRICAL SCOPE
OF WORK

The work shall include labor, material
and equipment necessary for a complete
and proper working installation of the
electrical systems indicated on the draw-
ing and specifications. The work shall
include, but is not limited to:

Electric service, disconnects and pro-
visions for metering as required by
the serving tility. [Italics supplied.]

Plate 8 of the drawings prepared
by the architects, entitled, "Imperial
N.W.R. Utilities General Site
Plan," contained the following notes
pertaining to the electrical installa-
tion:
At Pole # 7 both electrical and telephone
lines drop & continue underground into
project.

All exist. overhead elec. & phone lines
& all exist. poles beyond pole 7 to be
removed.

Provide U.G. electric to cone. pad per
utility company requirements-connect
underground service to existing buildings.
[Italics supplied.]

The appellant, among other
things, stated in its complaint the
following:

At best, the specifications are vague,
incomplete and inconsistent.

* * * e* * :

It is our contention that we had no way
of knowing or finding the ultimate cost
or policy relating to this installation
which was only formulated on Jan-
uary 26, 1979; and we had no way of

knowing that the District [Wellton-Mo-
hawk Irrigation and Drainage District]
policy, announced coincidentally with the
announcement of its installation policy,
would require trenching, bedding sand
and back-fill to be furnished and ac-
complished by others.

The Government by its answer
denied the allegations of the com-
plaint; for its first affirmative de-
fense, alleged that appellant was re-
quired by the electrical specifica-
tions to provide the necessary elec-
trical service to the project; and by
its second affirmative defense, as-
serted that prior to bid opening, ap-
pellant should have informed the
Government of the existence of any
ambiguity in the bid documents, and
any problems it had obtaining util-
ity connection information.

From our reading of the plans
and specifications, we find no am-
biguity or vagueness therein as
alleged by appellant. We find, in-
stead, that they clearly put poten-
tial contractors on notice that cer-
tain requirements for the electrical
installation portion of the contract
by the serving electric utility may
involve additional costs, and before
submitting a bid it might behoove
them to determine what such costs
might be.

The appellant has neither alleged
nor proved that the Government
possessed any superior knowledge
over that of the appellant regarding
the policy or requirements of the
serving utility pertaining to the
electrical service installation, nor,
that the Government was in any bet-
ter position than appellant to ascer-
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tain such information. Likewise,
appellant has offered no proof and
has cited no legal authority for the
inference in its complaint that the
Government was somehow respon-
sible for the cost of compliance with
the Wellton-Mohawk Power Com-
pany's installation requirements.

We find no legal significance in
the fact that appellant received var-
ious and conflicting versions or
stories regarding what the power
company policy or requirements
might be prior to the official policy
letter of Jan. 26, 1979, received from
the manager.2

The pertinent parts of that letter are
quoted as follows:

"The problem has its beginning in the fact
that we are replacing an existing overhead
facility with an underground installation.
There being no new customers or extensions,
the District has no reason to do this work,
therefore it becomes a direct request of the
consumer for his particular interest. Under
these conditions our added costs become a
direct non-refundable charge to the consumer.

"A brief summary of the details will show
development of the deposit required to accom-
plish this work:

"CONSTRUCTION COST
New Material----_7_-------_- $6, 930
Less Reused Material_________ (60U)

$6, 330

New Construction Labor________-$4, 697
Remove Old Facility_________-_ 912

Labor Total…$ _____--_________- 5, 609

Total Material & Labor…--------$11, 939
Less Material Cost_____________-(6, 330)

Required Non-Refundable Deposit $5, 609

"The District policy on a job of this type is
for the contractor to supply the trenching,
bedding sand and backfill.

"The job consists of converting about 2,500
feet of three phase, 7200/12470 volt overhead
construction to underground. Associated with
this task is the necessity to supply the distri-
bution of underground secondary at 120/240
volts as required."

In addition, we see no legal sig-
nificance in the fact that the man-
ager did not write the policy letter
for the power company specifying
the installation requirement until
his return from an extended period
away from the office. The appellant
has admitted that prior to submit-
ting its bid, it had knowledge of the
need for determining what the elec-
trical requirements were going to
be by virtue of the additional lan-
guage in its complaint on page 2
thereof as follows:

When the job was bid, however, no cost
data or pertinent information regarding
electrical power or the source thereof
was available. Neither we nor our elec-
trical bidders could even find someone
within the Wellton-Mohawk Power Com-
pany to talk to, much less find out what
would be necessary to comply with the
architect's requirements. It was not until
almost three months later that someone
within the Wellton-Mohawk Power Com-
pany was available to tell us what, pre-
cisly, would be involved to accomplish
this project.

The Court of Claims has held
that where a contractor, at the time
it signed the contract, was aware
that its bid was based upon incom-
plete information, cannot complain
when it knows of added costs and
allows its bid to stand. Highway
Products, Inc. v. United States, 208
Ct. Cl. 926, 943 (1976). The same
Court also held in substance that if
a contractor embarked on a ruinous
course of action with its eyes wide
open, it did not act reasonably and
the Board rightly denied its claim.
Wickham Contracting Co., Inc. v.
United States, 212 Ct. Cl. 318, 328,
329 (1976).

337] 339
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Based: upon the evidence submit-
ted and the foregoing authorities,
we fin d that the contractor here
acted unreasonably in not ascer-
taining itself or inquiring from the
.Government, prior to signing the
contract, what, if any, costs might
be involved in complying with the
utility- company requirements. In
these circumstances, it assumed the
risk, and has no legal basis to claim
reimbursement from the Govern-
-ment.; ¢ -i

DEIS ON

Accordingly, we hold that the ap-
pellant has failed to establish en-
titlement to its claim for $5,609, or
for any other amount, and the ap-
peal is denied.-

D; j -DAVID DOANE3 -
Administrative Judge

I CONCUR:

WILLtAM F. McGRAw ' : 7 T

Chief Administrative Judge

U.S. GOVERNMENT PRINTING OFFICE: 1980 0 - 325-835 : QL 3
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APPEAL O BRISTOL BAY
NATIVE CORP.*

4 ANCAB 355

Decided July 31,1980

Motion of the Bureau of Land Manage-
ment for reconsideration of the Final
Order of the Alaska Native Claims
Appeal Board in Appeal of Bristol Bay
Native Corp., 4 ANCAB 222, 87 I.D.
164 (1980) [VLS 80-2], granted. Re-
quest of Bristol Bay Native Corp. for
clarification and for reconsideration
and amendment of order granted in
part, denied in part.

Final Order affirmed in part, modi-
fied in part.

1. Alaska Native Claims Settlement
Act: Administrative Procedure: De-
cision to Issue Conveyance-Alaska
Native Claims Settlement Act: Ad-
ministrative Procedure: Publication

When the Bureau of Land Management
redetermines its own finding of naviga-
bility which would result in a change
from its published Decision to Issue
Conveyance, and when the Bureau of
Land Management has, or is given, jur-
isdiction to make such redetermination,
then that redetermination is itself a de-
cision requiring public notice through
publication in accordance with 43 CFR
2650.7.

2. Alaska Native Claims Settlement
Act: Administrative Procedure: De-
cision to Issue Conveyance-Alaska
Native Claims Settlement Act: Ad-
ministrative Procedure: Publication

Redetermination by the Bureau of Land
Management of navigability of water

*Not in chronological order.

bodies while jurisdiction over the subject
water bodies is in the Alaska Native
Claims Appeal Board is not a "decision"
of the Bureau of Land Management, and
notice thereof is not required to be pub-
lished pursuant to 43 CFR 2650.7.

3. Alaska Native Claims Settlement
Act: Navigable Waters-Alaska:
Navigable Waters: Generally

Where the Bureau of Land Management
has redetermined that water bodies
which are the subject of an appeal are
navigable, and where the Board finds
that the facts in the record upon which
the Bureau of Land Management made
its redetermination meet the essential
elements of navigability, and where the
facts in the record are undisputed so that
no issue of fact as to navigability remains
before the Board, then the Board will find
the water bodies to be navigable.

4. Alaska Native Claims Settlement
Act: Administrative Procedure: De-
cision to Issue Conveyance-Alaska
Native Claims Settlement Act: Ad-
ministrative Procedure: Publication

Decisions by the Alaska Native Claims
Appeal Board, made pursuant to its au-
thority in 43 CFR 4.1(b) (5), are not de-
cisions of the Bureau of Land Manage-
ment, and notice thereof is not required
to be published pursuant to 43 CFR
2650.7.

5. Alaska Native Claims Settlement
Act: Administrative Procedure: De-
cision to Issue Conveyance-Alaska
Native Claims Settlement Act: Ad-
ministrative Procedure: Publication

Redetermination by the Bureau of Land
Management from nonnavigability to
navigability of water bodies not the sub-
ject of an appeal is a decision "proposing
to convey lands," and notice thereof must
be given pursuant to 43 CFR 2650.7(d).

87 I.D. No. 8
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APPEARANCES: Thomas S. Gingras,
Esq., on behalf of Bristol Bay Native
Corporation; Robert C. Babson, Esq.,
Office of the Regional Solicitor, on
behalf of the Bureau of Land Manage-
ment; James T. Brennan, Esq., Hed-
land, Fleischer and Friedman, on be-
half of Alaska Peninsula Corporation.

OPINION BY
ALASKA NATIVE CLAIMS

APPEAL BOARD

SUMMARY OF APPEAL

This reconsideration concerns a
situation in which the Bureau of
Land Management found two water
bodies to be nonnavigable and pub-
lished a Decision to Issue Convey-
ance reflecting that finding. The
finding was appealed. Upon review
of its own record, the Bureau of
Land Management notified the
parties to the appeal it had rede-
termined its own finding. At this
point in the proceeding, the Bureau
of Land Management and the ap-
pellant agreed the water bodies
were navigable, while the published
Decision to Issue Conveyance re-
flected that the water bodies were
not navigable.

The Board, by Final Order, dis-
missed the appeal and ordered the
Bureau of Land Management to
amend the Decision to Issue Con-
veyance to reflect its redetermina-
tion of navigability, and to give
public notice through publication
pursuant to 43 CFR 2650.7. Both
the Bureau of Land Management
and appellant objected to the
Board's order to give public notice.

The Bureau of Land Management
argued that a redetermination of an
issue under appeal was not a deci-
sion requiring publication.

The Board, in issuing its Final
Order, intended to return jurisdic-
tion to the Bureau of Land Manage-
ment so that the decision to exclude
the water bodies would have been
that of the Bureau of Land Man-
agement, and would have been
within the Bureau of Land Man-
agement's jurisdiction to make. The
Board restates its previous finding
to clarify that the Bureau of Land
Management must give public notice
of its own redetermination after
publication of a Decision to Issue
Conveyance only when it has juris-
diction to make such redetermina-
tion. At the same time the Board
finds an alternative to dismissal and
republication. The Board finds that
under certain circumstances, upon
notice of an internal redetermina-
tion of navigability by the Bureau
of Land Management of a water
body under appeal, the Board may
rule on the record rather than re-
turn jurisdiction to the Bureau of
Land Management for a new pub-
lishable decision.

JURISDICTION

The Alaska Native Claims Ap-
peal Board, pursuant to delegation
of authority in the Alaska Native
Claims Settlement Act, 85 Stat. 688,
as amended, 43 U.S.C. §§ 1601-1628
(1976 and Supp. I 1977), and the
implementing regulations in 43
CFR Part 2650 and 43 CFR Part 4,
Subpart J, hereby makes the follow-
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ing findings, conclusions and Deci-
sion.

PROCEDURAL
BACKGROUND

The above-referenced decision of
the Bureau of Land Management
(BLM) approved the conveyance
to Kokhanok Native Corp. (Kokha-
nok) of the surface estate of cer-
tain specified lands and conveyance
of the subsurface estate of the same
land to Bristol Bay Native Corp.
(BBNC).

On Jan. 11, 1980, BBNC appealed
said decision "insofar as it (1) con-
stitutes a determination that Gi-
braltar Lake and Kokhanok Lake
are non-navigable and (2) purports
to charge the land submerged be-
neath those lakes against BBNC's
acreage entitlement under Sections
12(a) and 14(f) of the Alaska
Native Claims Settlement Act."

Subsequently, while the appeal
was pending, the Alaska State Di-
rector, BLM, concurred in two
separate BLM redeterminations
that Kokhanok Lake, Gibraltar
Lake, and several other water
bodies are navigable. The BLM ac-
cordingly on Mar. 11, 1980, filed a
request for final order, which re-
quest stated that no dispute remains
among the parties to the appeal and
that the Board's issuance of a final
order directing interim conveyance
(IC) would be appropriate. The
request, as modified on Apr. 1, 1980,
suggested the exclusion from the
IC of the submerged lands under-
lying Kokhanok Lake, Gibraltar

Lake, and the several other water
bodies newly determined to be navi-
gable, on the basis that such sub-
merged lands are not considered
"public lands." BLM's request also
indicated that, following such ex-
clusion, the acreage of the sub-
merged lands underlying the speci-
fied water bodies would not be
charged against BBNC's or Igiugig
Native Corporation's acreage en-
titlement under the Alaska Native
Claims Settlement Act (ANCSA).

BBNC concurred in the BLM's
motion except to point out that ref-
erence should have been made to
Kokhanok Native Corporation or
Alaska Peninsula Corp. (APC),
with which Kokhanok has merged,
rather than to Igiugig Native Corp.

APC subsequently appeared and,
referring only to Gibraltar Creek
(one of the water bodies newly de-
termined navigable), stated that it
did not oppose the redetermination
nor its inclusion in the final order,
if such had no effect on the reserva-
tion of easements contained in the
Decision to Issue Conveyance
(DIC). BLM responded that it does
not, as a result of any of-the naviga-
bility redeterminations filed with
the Board as of Apr. 1, 1980, pro-
pose to seek any easements not al-
ready proposed in the DIC.

The Board, in its Final Order
issued May 6, 1980, ruled that
BLM's redetermination of the navi-
gability of Kokhanok Lake and
Gibraltar Lake, when put into ef-
fect, would obviate the basis for the
appeal and eliminate all the issues
therein. Finding that no reasons

841]
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justifying the continuance of the
appeal were apparent, the Board
dismissed the appeal. In so doing,
the Board held that any redeter-
mination of navigability which
modifies a published decision is in
itself a decision requiring publica-
tion in accordance with the provi-
sions of 43 CFR 2650.7.1 The Board
also noted, in regard to APC's re-
quest that, a redetermination of
Gibraltar Creek as navigable not re-
sult in new easements, that public
easements are established pursuant
to statutory and regulatory require-
ments, that they are not a matter
which can be disposed of through
stipulation by parties to an appeal,
and that the BLM is authorized
and obligated, upon redetermina-
tion, to establish any additional
easements required by law.

The BLM, arguing that the pub-
lication requirements of 43 CFR
2650.7(d) are not applicable to its
subject redeterminations of naviga-
bility, moved for reconsideration of
the Board's final Order. As to water
bodies which are the subject of ap-
peal, BLM argued that the require-
ments of 43 CFR 2650.7(d) are not
applicable because BLM's redeter-
mination represents an admission
by BLM of the substantive merits

1 Sec. (d) of 43 CFR 2650.7 provides in
pertinent part:

"For all land selections made under the act
[ANCSA], in order to give * * * [constructive]
notice of the decision of the Bureau of Land
Management proposing to convey lands, * 
notice of the decision shall be published once
in the FEDERAL REGISTER and, once a
week, for four (4) consecutive weeks, in one or
more newspapers of general circulation in the
State of Alaska nearest the locality where the
land affected by the decision is situated, if
possible."

of the appeal and is not a "decision
by the Bureau" required by 43 CFR
2650.7 (d) to be published. As to
water bodies which are not the sub-
ject of appeal, where the BLM's re-
determination is from nonnaviga-
ble to navigable, the BLM argued
that 43 CFR 2650.7(d) is not ap-
plicable because the redetermina-
tion constitutes a decision not to
convey the submerged lands under-
lying the water bodies.

BBNC filed a document entitled
Statement of Position; Request for
Clarification; and Request for Re-
consideration and Amendment of
Order. Therein, BBNC stated its
understanding of what BLM had
stated with regard to BLM's not
proposing any additional ease-
ments as a result of navigability re-
determinations filed with the Board
as of Apr. 1, 1980. BBNC requested
that the Board, "[i]n the interests
of clarity, * * * require BLM to
state whether its (BBNC's) under-
standing is correct."

BBNC also requested that the
Board reconsider its order requir-
ing republication as to the water
bodies appealed by BBNC. BBNC
argued that BLM's "redetermina-
tion" as to Kokhanok and Gibral-
tar Lakes is nothing more than a
concession of the merits of BBNC's
appeal, and should be so treated by
the Board. BBNC argued that this
variety of "redetermination"
should not require republication.

DECISION

As to water bodies which are the
subject of appeal, BLM's argu-

[87 I'D,
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ment concerning publication re-
quirements pursuant to 43 CFR
2650.7 is correct insofar as it goes.
The Board is fully aware that re-
determination of an issue under ap-
peal is not a decision by the Bureau
as that term is used in 43 CFR
2650.7. When an appeal from a BLM
Decision to Issue Conveyance
(DIC) is filed with the Board, jur-
isdiction over the land covered by
the decision passes from the BLM
to the Board. The BLM lacks juris-
diction over an issue under appeal,
so it cannot, during the pendency of
an appeal, make a new final decision
for the Department concerning such
issue. It can, and properly did in
this appeal, notify the Board and
parties of the result of its own in-
ternal review process, an action
which might properly be typified an
admission of the substantive merits
of this appeal. The only question
here. is how such notification, or ad-
mission, should be translated into
final action on behalf of the Depart-
ment of the Interior, and what ac-
tion, including publication, is re-
quired of BLM.

BLM's arguments ignore the ef-
fect of the Board's Final Order in
this appeal. Aware that BLM lacks
jurisdiction to make a new decision
on an issue under appeal, the Board
dismissed the appeal by order dated
May 6, 1980. By dismissing the ap-
peal, the Board returned jurisdic-
tion to BLM for actions appropri-
ate to BLM's assertions that it had
internally redetermined its position
on the navigability of the water
bodies under appeal. By this action,

the Board acknowledged that BLM
had the authority, once jurisdiction
was returned, to correct its own
error. The Board now reiterates
that BLM has such authority. How-
ever, when the BLM does change
its own final decision as a result of
redetermination, and has jurisdic-
tion to do so, such change falls
within the meaning and intent of
"decision" as that term is used in
43 CFR 2650.7(d). Therefore, the
Board affirms its finding in ANCAB
VLS 80-2, but because of the con-
fusion evidenced in the arguments
for reconsideration, here restates
the finding to clarify any question
as to jurisdiction.

[1] When the Bureau of Land
Management redetermines its own
finding of navigability which would
result in a change from its pub-
lished DIC, and when the BLM has
or is given jurisdiction to make such
redetermination, then that redeter-
mination is itself a decision requir-
ing public notice through publica-
tion in accordance with 43 CFR
2650.7.

[.2] The Board also finds, for
purposes of clarification, that rede-
termination by the BLM of naviga-
bility of water bodies while juris-
diction over such water bodies is in
the Alaska Native Claims Appeal
Board is not a "decision" of the
BLM, and notice is not required to
be published pursuant to 43 CFR
2650.7.
* When BLM does notify parties
that it has, as an internal matter,
redetermined navigability of a
water body under appeal, the

341]
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Board finds there is an alternative
to dismissing the appeal and
returning jurisdiction to the BLM
for publication of its own new find-
ing. Under certain narrow circum-
stances it is appropriate for the
Board to make its own ruling on
the record, rather than return
jurisdiction to BLM.
- [3] Where the BLM has redeter-
mined that water bodies which are
the subject of an appeal pending
before the Board are navigable,
and where the Board finds that the
facts in the record upon which
BLM made its redetermination
meet the essential elements of
navigability enunciated in Appeal
of Doyon, Ltd., 4 ANCAB 50, 86
I.D. 692 (1979) [RLS 76-2], and
where the facts in the record are
undisputed so that no issue of fact
as to navigability remains before
the Board, then the Board will find
the water bodies to be navigable.

In this appeal, the Board finds
that the record upon which BLM
relied for its redetermination
presents facts concerning the use
and susceptibility of use of Kok-
hanok Lake and Gibraltar Lake
which meet the essential elements
of navigability enunciated in Ap-
peal of Doyon, Ltd., supra. The
Board further finds that the record
discloses no dispute to the facts
alleged in support of a finding of
navigability.

[4] Accordingly, the Board finds
Kokhanok Lake and Gibraltar
Lake to be navigable. As the Board
has authority under 43 CFR 4.1 (b)
(5) to "consider and decide finally

for the Department appeals to the
head of the Department," such
finding is not a decision of the
BLM, and notice thereof is not re-
quired to be published pursuant to
43 CFR 2650.7.

As to water bodies not the sub-
ject of appeal, the Board is not
persuaded by the BLM's argument
that since the effect of a redeter-
mination from nonnavigable to
navigable is to exclude the under-
lying submerged lands from the
proposed conveyance, such a rede-
termination is a decision proposing
not to convey lands as distinguished
from a decision proposing to con-
vey lands. Only the latter is argued
to be within the notice publication
requirements of 43 CFR 2650.7(d).

The water bodies and the redeter-
mination of navigability thereof are
actually part of a broader decision,
in this instance BLM Decision AA-
6673-A through AA-6673-K. The
redetermination of the water bodies
as navigable and the decision to
exclude the underlying lands from a
conveyance under ANOSA is a
modification of, and amendment to,
a published BLM decision to convey
certain lands pursuant to the selec-
tion application of Kokhanok Na-
tive Corp. Accordingly, notice of
such modification must be pub-
lished pursuant to 43 CFR
2650.7(d).

[5] BLM redetermination from
nonnavigable to navigable of water
bodies not the subject of appeal, in
conjunction with the decision not to
convey the submerged lands under-
lying the water bodies, is a decision
''proposing to convey lands,"
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notice of which must be given pur-
suant to 43 CFR 2650.7(d).

BBNC's request for clarification
is hereby denied. The statement of
the BLM which BBNC seeks to
have clarified dealt with the neces-
sity of creating additional ease-
ments consequent to BLM redeter-
inination of navigability of a water
body not the subject of this appeal.
Accordingly, the statement is not
within the scope of this appeal, and
is not properly the subject of an
order of the Board for clarification.
Any request for clarification should
be directed at the party making the
statement rather than at the Board.

ORDER

The BLM is therefore Ordered to
exclude the submerged lands under-
lying Kokhanok Lake and Gibral-
tar Lake from conveyance under
ANCSA to Alaska Peninsula Corp.
and to Bristol Bay Native Corp.
Notice of such exclusion need not be
published under 43 CFR 2650.7.
BLM is further Ordered to publish
notice, pursuant to 43 CFR 2650.7,
of any redetermination of naviga-
bility of water bodies within the
selection area other than Kokhanok
Lake and Gibraltar Lake.

This represents a unanimous
decision of the Board.

JUDITH M. BRADY

Administrative Judge

ABIGAIL F. DUNNING
Administrative Judge

Josvrii A. BALDWIN

Administrative Judge

DRUMMOND COAL CO.

2 ISMA 189

Decided August 6, 1980

Petition for discretionary review filed
by the Office of Surface Mining Recla-
mation and Enforcement from an
Apr. 2, 1980, decision by Administra-
tive Law Judge David Torbett in
Docket Nos. NX 0-21-P and NX
0-22-P, vacating Notice of Violation
No. 79-II-58-15 and reducing the civil
penalties assessed for Notice of Viola-
tion No. 79-II-58-16.

Affirmed in part, reversed in part,
and remanded.

1. Surface Mining Control and Recla-
mation Act of 1977: Tipples and
Processing Plants: In Connection
With-Surface Mining Control and
Reclamation Act of 1977: Words and
Phrases

"Surface coal mining operations." Where
a coal processing facility is owned and
operated by the same company that owns
and operates the mine supplying most of
the coal to the facility, that facility is
operated "in connection with" a surface
coal mine within the meaning of "surface
coal mining operations" in 30 C~FR 700.5
under the circumstances of this case.

2. Surface Mining Control and Recla-
mation Act of 1977: Tipples and
Processing Plants: At or Near a
Minesite-Surface Mining Control and
Reclamation Act of 1977: Words and
Phrases

"Surface coal mining operations." Where
a coal processing facility is found to be
operated in connection with a surface coal
mine and is located less than 15 miles
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from three active surface mining pits,
that facility is "near" the minesite
within the meaning of "surface coal min-
ing operations" in 30 CFR 700.5 under the
circumstances of this case.

APPEARANCES: Charles P. Gault,
Esq., Office of the Field Solicitor, Knox-
ville, Tennessee, Mark Squillace, Esq.,
and Marcus P. McGraw, Esq., Assistant
Solicitor for Enforcement, Office of the
Solicitor, Washington, D.C., for the
Office of Surface Mining Reclamation
and Enforcement; Richard E. Dick,
Esq., Jasper, Alabama, for Drummond
Coal Company.

OPINION BY THE INTERIOR
BOARD OFSURFACFMINING

AND RECLAMATION
APPEALS

The Office of Surface Mining
Reclamation and Enforcement
(OSM) has sought review of the
Apr. 2, 1980, decision of Adminis-
trative Law Judge (Judge) David
Torbett that OSM lacked authority
under the Surface Mining Control
and Reclamation Act of 1977
(Act) to regulate Drummond Coal
Company's (Drummond's) Keller-
man preparation plant and that the
civil penalties assessed for viola-
tions at Drummond's Kellerman
Pit #2 should be reduced. For the
reasons discussed below, we reverse
the conclusion that OSM was with-
out authority to regulate the prep-
aration plant and remand the case
to the Hearings Division for a de-
termination as to the validity of the
civil penalties assessed against that
facility. However, we affirm the de-

1 Act of Aug. 3, 1977, 91 Stat. 445, 30 U.S.C.
§ 1201-1328 (Supp. I 1977).

cision on the civil penalties assessed
against Pit #2.

Background

On June 7 and 12, 1979, OSM in-
spected Drummond's Kellerman
preparation plant, and surface
mines in Tuscaloosa County, Ala-
bama. The Kellerman preparation
plant, located on the bank of the
Black Warrior River, processes and
loads coal from three active pits for
river barge shipment. Both the
plant and the pits are owned and
operated by Drummond; the pits
are also permitted to Drummond.
The three pits are located approxi-
mately 7-8, 9-10, and 15 miles from
the preparation plant. Drummond's
preparation plant also loads coal
from Jim Walters Resources,. a
neighboring mine, under contract
with that operation.

As a result of the inspection,
OSM issued two notices of viola-
tion to Drummond. Notice of Vio-
lation No. 79-II-58-15 alleged five
violations at the preparation plant:
four violations of the sedimenta-
tion pond and water quality stand-
ards of 30 CFR 715.17 and one
violation of the sign requirements
of 30 CFR 715.12. Notice of Viola-
tion No. 79-II-58-16 alleged two
violations at Pit #2: a violation of
the sedimentation pond require-
ments of 30 CFR 715.17 and a fail-
ure, by maintaining a coal stockpile

2 There are three active pits at the "mine."
It is unclear from the record whether these pits
are separate surface mines or whether they are
part of the same mining operation. The Board
attaches no significance to whether one Or
three mines are involved in this case.
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off the permit area, to have all por-
tions of the surface coal mining op-
eration on its permit in accordance
with sec. 502 of the Act (30 u.S.C.
§ 1252 (Supp. I 1977)).

After receiving notification of
the proposed civil penalties on these
notices, Drummond requested an
assessment conference, which was
held on Oct. 11, 1979. Following the
conclusion of the conference, Drum-
mond filed for review with the
Hearings Division. A hearing was
held on Feb. 27, 1980.3 On Apr. 2,
1980, the Judge confirmed in writ-
ing his ruling from the bench which
had vacated Notice of Violation No.
79-II-58-15 and sustained Notice
of Violation No. 79-11-58-16, but
reduced the civil penalties assessed
for that notice. OSM petitioned for
discretionary review of this deci-
sion and filed a brief. Drummond
did not file a brief.

Discussion and Conclusions

[1] In Dmrmmond Coal Co., 2
IBSMA 96, 101, 87 I.D. 196, 198
(1980) (Drumnond 1), the Board
held that a "coal processing facility
* * oWned by a company that sup-
plies that facility from several
mines owned by the same company"
is operated "in connection with"
those mines for the purposes of the
definition of surface coal mining op-
erations in 30 CFR 700.5.4 This case

3 At the hearing, Drummond based its case
against Notice of Violation No. 79-II-58-15
on OSM's lack of authority to regulate the
preparation plantJ Other evidence presented
dealt with mitigating circumstances that
might justify vacation of or reductions In the
proposed civil penalties for both notices.

F30 CFR 700.5 reads in pertinent part:

presents essentially the same fac-
tual situation. Drummond owns and
operates both the preparation plant
and the pits which supply coal to it.
The one distinction in this case is
that Drummond's preparation plant
also has a contract to load coal for
a neighboring mine that lacks ade-
quate loading facilities. This fact
does not alter the common owner-
ship and use connection between the
preparation plant and the pits.
Therefore, we hold that the-Keller-
man preparation plant is operated
in connection with Drummond's
surface mine within the meaning of
30 CFR 700.5.

[2] The Board also held in Dramn7-
ronfid I that the processing facility,
which was 9-30 miles away from the
functionally integrated and com-
monly owned mines supplying it,
was "near" those mines within the
meaning of 30 CFR 700.5. Here, the
active pits are similarly related and
owned and are all less than 15 miles
from the preparation plant.5 The

"Srface, coal mining operations means-
"(a) Activities conducted on the surface of

lands in connection with a surface coal mine
or, subject to the requirements of Section 516
of the Act, surface operations and surface Im-
pacts incident to an underground coal mine,
the products of which enter commerce or the
operations of which directly or indirectly affect
interstate commerce. Such activities Include
excavation for the purpose of obtaining coal,
including such common methods as contour,
strip, auger, mountaintop removal, box cut,
open pit, and area mining, the uses of ex-
plosives and blasting, and in situ distillation
or retorting, leaching or other chemical or
physical processing, and the cleaning, con-
centrating, or other processing or preparation,
loading of coal for interstate commerce at or
near the mine-site." (Italics added.)

5 Because of the disposition of this case and
of Drummond , the Board finds it Irrelevant
whether coal is transported from a mine to a
preparation plant over private roads.
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preparation plant is, therefore,
"near" those pits within the mean-
ing of 30 CFR 700.5.6

Because of the Board's conclusion
that the Kellerman preparation
plant is operated in connection with
Drummond's Kellerman surface
mine and is near that mine, the
plant is subject to regulation by
OSM. The decision of the Adminis-
trative Law Judge vacating the no-
tice of violation on the grounds that
OSM lacked authority to regulate
that facility is reversed. The case is
remanded to the Hearings Division
for a determination of the validity
of the civil penalties assessed on that
notice.

OSM also sought review of the
Judge's reduction of the civil penal-
ties assessed on Notice of Violation
No. 79-II-58-16, relating to the two
violations at Kellerman Pit 2.
The Board sees no reason to disturb
the finding below that these civil
penalties should be reduced. The
Judge's decision is affirmed.

Therefore, the Apr. 2, 1980, deci-
sion of the Hearings Division is af-
firmed in part, reversed in part, and
remanded for further proceedings
not inconsistent with this decision.

NEWTON lFRISHBERO
Administrative Judge

: WILL A. IRWIN

Chief Administrative Judge

MELVIN J. MIRIKIN

Administrative Judge

° As we pointed out in Drummond I, "near"
is a relative term, depending for its interpre-
tation on the circumstances of each case..

J. BURTON TUTTLE

49 IBLA 278

Decided August 18,1980

Appeal from decision of the Wyoming
State Office, Bureau of Land Manage-
ment, rejecting offer to purchase lands.
W-31177.

Reversed and remanded.

1. Federal Land Policy and Manage-
ment Act of 1976: Rules and Regula-
tions-Federal Land Policy and Man-
agement Act of 1976: Sales-Public
Sales: Preference Rights-Regula-
tions: Interpretation

An assertion of a preference right to pur-
chase public land offered for public sale
pursuant to the Unintentional Trespass
Act of Sept. 26, 1968, 82 Stat. 870 (43
U.S.C. §§ 1431-1435 (1976)) (now
covered by the Federal Land Policy and
Management Act of 1976, 43 U.S.C.
§§ 1701, 1722 (1976)), is improperly re-
jected when the applicant submits satis-
factory equitable proof of his "owner-
ship" of contiguous lands by showing that
he has contracted to purchase such land,
has made at least partial payment,
therefor, and is in possession thereof.

Robert A. Davidson, 13 IBLA 368
(1973), overruled to the extent it is

inconsistent.

APPEARANCES: . Burton Tuttle,
pro se.

OPINION BY
ADMINISTRATIVE JUDGE

FISHMAN

INTERIOR BOARD OF
LAND APPEALS

This appeal is taken from a deci-
sion dated Nov. 26, 1979, by the
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Wyoming State Office, Bureau of
Land Management (BLM), reject-
ing appellant's offer to purchase the
following described lands: lot 2, sec.
4, T. 18 N., R. 88 W., sixth principal
meridian, Wyoming.

The tract was offered for sale pur-
suant to the Unintentional Trespass
Act (UTA) of Sept. 26, 1968, 82
Stat. 870, 43 U.S.C. §§ 1431-1435
(1976). UTA authorized the Secre-
tary of the Interior to sell at public
auction a tract of public land where
such land was not needed for public
purposes and upon which there was
an unintentional trespass on or be-
fore Sept. 26, 1968. It also accorded
owners of contiguous lands a pref-
erence right to buy such land. Sec.
214 of the Federal Land Policy and
Management Act of 1976, 43 U.S.C.
§§1701, 1722 (1976), carried forth
the objectives of the Act of Sept. 26,
1968, as follows:

(a) Preference right of contiguous land-
owners; offering price

Notwithstanding the provisions of the
Act of September 26, 1968, [43 U.S.C.
§§ 1431-35 (1976) ] hereinafter called the
"1968 Act", with respect to applications
under the 1968 Act which were pending
before the Secretary as of the effective
date of this subsection and which he ap-
proves for sale under the criteria pre-

scribed by the 1968 Act, he shall give the
right of first refusal to those having a
preference right under section 2 of the
1968 Act * * * The Secretary shall offer
such lands to such preference right hold-
ers at their fair market value (exclusive
of any values added to the land by such
holders and their predecessors in inter-
est) as determined by the Secretary as of
September 26, 1973.

Appellant herein asserted a pref-
erence right to purchase the tract in
question. The governing regulation,
43 CFR 2711.4(b) (2), states:

(2) Each preference-right applicant

must, within the time specified by the

authorized officer, or such extensions of

time as he may grant; submit proof of

ownership of the whole title to the con-

tiguous lands, that is, he must show that

he had the whole title. in fee on the last

day of the 30-day period. The authorized

officer will specify that date. Such proof

must consist of (i) a certificate of the

local recorder of deeds, or (ii) an ab-.

stract of title or a certificate of title pre-

pared and certified by a title company or

by an abstracting company, or by a duly

qualified attorney authorized to practice

in the State stating on the basis of an

examination of title records that the ap-

plicant owned adjoining land in fee sim-

ple on the last day of the 30-day period.

If the preference-right applicant does not

own adjoining land at the close of the

preference-right period, his preference-

right claim will be lost. After a case has

been closed, the data filed pursuant to

this section may be returned by the au-

thorized officer. [Italics added.]

The decision appealed from re-
jected appellant's application as fol-
lows:

Proof of ownership filed by J. Burton

Tuttle established the fact that he owns

equitable title to contiguous lands, how-

ever he is not the landowner of record of

any lands contiguous to the parcel of pub-

lic land being offered for sale. * * *

The acceptance of offer of sale sub-

mitted by J. Burton Tuttle must there-

fore be and is hereby rejected because he

does not qualify as a preference right

holder as defined by * * * 43 CFR

2711.4.

The decision does not elaborate
how appellant's asserted preference
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right status failed to conform with
the regulation. The record, how-
ever, contains a land sale contract
dated Dec. 11, 1974, by which
James A. and Mary Helen Chap-
man agreed to sell to appellant here-
in certain lands including those
upon which appellant bases his
preference right status. The agree-
ment incorporates a general war-
ranty deed and lists a total purchase
price of $645,325, part of which was
payable in five annual installments
beginning on Dec. 11, 1975. In the
event of breach of the buyer, the
agreement accorded the seller the
right to retain all money theretofore
paid, and the right to reenter the
lands, dispossessing the buyer.

On May 2, 1979, BLM published
a notice requiring adjoining owners
"claiming any right, title, or in-
terest in * * * [the land in issue
to] notify * * * [BLM] within
forty-five (45) days, from the date
of this notice."

On May 11,X1979, appellant filed
'with BLM an acceptance of offer
of sale, including a statement by a
duly qualified attorney authorized
to practice in the state that he was
the owner in fee simple of lands con-
tiguous to the parcel being offered
for sale. See 43 CFR 2711.4 (b). On
May 25, 1979, the city of Rawlins,
Wyoming, also filed an acceptance
asserting ownership of contiguous
lands.1 On July 9 BLM requested

1 The documents filed by the city of Rawlins
on May 25, 1979, described the land in issue
as "contiguous" land owned by the city. On
June 19, 1979, BLM asked the city to properly
execute its proof of preference right and file It
by June 25, 1979. The city did so on June 26,
1979.

the county clerk of Carbon County,
to verify that appellant owned con-
tiguous lands. The county clerk's re-
sponse filed on July 26 reads: "Our
last title of record shows that the
above described land is listed in the
name of James and Helen Chap-
man." BLM then telephoned appel-
lant and was made aware of his con-
tract to purchase lands from the
Chapmans.

It is for these reasons that BLM
rejected the appellant's acceptance
of the offer to sell.

In his statement of reasons appel-
lant asserts that the term "whole
title" in the regulation was meant
to exclude lessees, remainderman, or
life tenants from the status of pref-
erence right holders. Appellant also
cites authorities for his position
that the term "fee simple" has never
been used to distinguish between
legal and equitable estates, that
equitable estates, are to all intents
and purposes, legal estates.

[1] In Robert A. Davidson, 13
IBLA 368, 370 (1973) , the appel-
lant similarly claimed preference
right status by virtue of a land sale
contract on which only a small frac-
tion of the purchase price remained
to be paid. The county clerk and
recorder there certified to BLM that
the seller of the contiguous lands in
question was the sole owner in fee
simple. Addressing 43 CFR 2711.4
(b) (2) the Board stated:

The regulation was worded as set forth
above so that the personnel in the State
Office will not be required to construe
and rule upon claims of title and con-
tracts of sale. It is clear that the certifi-
cate of the local recorder of deeds, nam-
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ing * * * [the seller] as the owner of
the contiguous land in issue, is insuffi-
cient.

In Dudley S. Long, 16 IBLA 18
(1974), purchasers under a land
sale contract asserted a preference
right with the permission of the
vendors of the contiguous lands.
The Board held that the purchasers'
status was inadequate to establish
such preference right.

At first blush, Dasvidson seems to
be dispositive of this case. However,
our further study of the basic issue
delineated here impels us to a con-
trary conclusion.

In Carter Blacltford, 53 I.1. 613
(1932), the Department held that a
purchaser in possession under a con-
tract to purchase is an owner
within the contemplation of sec. 3
of the Act of Feb. 27, 1925 (43
Stat. 1013), relating to the division
of erroneously meandered lands in
Wisconsin among the owners of ad-
joining and surrounding tracts,
stating:

A purchaser in possession by a con-
tract to sell has the equitable title, the
vendor having the mere right to retain
the legal title as security for any unpaid
balance of the agreed purchase price.
See Williams v. United States (138 U.S.
514, 516); Boone v. Chiles (10 Pet. 177,
224). [53 I.D. at 614.]

In Roberts v. Osburn, 2 Kan. 90,
589 P.2d 985, 991 (1979), the court
stated as follows:

"The intention of the parties is the
factor in any proper decision. Parties do
not frequently make express provisions
as to risk, but they do indicate whether
they intend a present transfer of the
rights of ownership or a future transfer,

and there should be no doubt that they
expect all the incidents of ownership to
pass from the seller to the buyer at that
time. That time will, frequently not be
when the legal title is transferred. If, as
frequently happens, a purchaser is given
immediate possession under his contract,
with the right to use the property as his
own to the same extent as is customary
with a mortgagor, the titles is retained
merely as security for payment of the
price. It is a short way and in many
states a common way of accomplishing
the same end that would be achieved by
conveying to the purchaser and taking
back a mortgage. When by the contract
the beneficial incidents of ownership are
to pass is the time which the parties must
regard as the moment of transfer. This
is the time when the purchaser is held
to become the .'owner,' under alienation
clauses in insurance policies, and no little
authority supports the conclusion that
then, and not before, the risk passes to
the vendee." Torluemke, 174 Kan. at 671,
258 P.2d at 284. [Italics supplied.] [Cit-
ing Williston on Contracts.]

There are several cases from other
jurisdictions that distinguish between
equitable and legal ownership. In County
of Los Angeles v. Butcher, 155 Cal.App.2d
744, 318 P.2d 838 (1957), it was said:

"From the foregoing authorities it is
clear that where parties enter into a
written contract for the purchase and
sale of real property pursuant to which
the buyer goes into possession and the
seller retains the legal title as security
for the purchase price, the latter 'has no
greater rights than he would possess if he
had conveyed the land and taken back a
mortgage' and the purchaser 'is for all
purposes the owner.' [Citations omit-
ted.]" p. 747, 318 P.2d p. 840.

In Hartman v. Hartman, 11 Ill.App.3d
524, 297 N.E.2d 199 (1973), the same prin-
ciple was announced and followed when
the court said:

"Under the doctrine of equitable con-
version upon the execution of a valid, en-*
forceable contract for the sale of realty,
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the purchaser becomes the equitable
owner of the realty holding the purchase
money as trustee for the seller. The seller
becomes trustee of the legal title for the
purchaser with a lien on the land as se-
curity for the purchase money." pp. 527-
528, 297 N.E.2d p. 202.

A few of the cases from other jurisdic-
tions where this concept has been applied
include: Davis v. Rio ancho Estates,
Inc., 401 F.Supp. 1045 (S.D.N.Y. 1975);
United States v. Giwosicy, '349 F.Supp.
1200 (E.D. Wis. 1972) ; Shreeve v. Greer,
65 Ariz. 35, 173 P.2d 641 (1946) ; Trickey
v. Zumwalt, 83 N.M. 278, 491 P.2d 166
(1971) ; Reynolds Aluminum v. Mult-
ndmah Co., 206 Or. 602, 287 P.2d 921
(1955) ; Jako ber v. Loew's Theatre Etc,

107 R.I. 104, 265 A.2d 429 (1970); Com-
mittee v. Val Vie Sewer Dist., 14 Wash.
App. 838. 545 P.2d 42 (1976). The United
States Supreme Court has applied the
same principle in holding that realty sold
on contract by the United States to pri-
vate individuals or corporations is subject
to state and local taxation: S.R.A., Inc. v.
Minnesota, 327 U.S. 558, 66 S.Ct. 749, 90
L.Ed. 851 (1946), New Brunswic v.
United States, 276 1.S. 547, 48 S.Ct. 371,
72 .2 Ed. 693 (1928). See also 91 C.J.S.,
Vendor & Purchaser § 106.

The Department stated in How-
ard M. Wilson, 63 I.D. 36, 38-39
(1956):

In common usage, "whole title" or "title
in fee" contemplates ownership in fee
simple, that is, ownership of an estate of
inheritance as distinguished from an es-
tate for life or for years. Such an estate
excludes all restrictions or qualifications
as to the persons who may inherit as
heirs.

In Wilson the Department ruled
that the Navajo Tribe held "whole
title in fee" within the meaning of
the regulation, since it was the ben-
eficial owner of the surface interests
in the land, although the United
States held naked legal title to the

land, and although the minerals
were held by another, being re-
served to the grantor under a deed
to the United States in trust for the
tribe.

Wilson establishes that this De-
partment will look to the true bene-
ficial ownership to determine the
party entitled to a preference right
under the Act and the regulations,
even though the legal title resides in
another. Similarly, in Brent l. Sel-
lick, A-30007 (Oct. 5, 1964), a pref-
erence claim was honored although
the preference claimant had trans-
ferred the legal title under a land
sale contract. The Department rec-
ognized there was no transfer of the
right of possession and that the legal
title was conveyed by the contract
merely as a security interest. Al-
though we do not have all the de-
tails of the transaction, the holder
of the equitable,; beneficial interest
in the land was deemed to have the
"whole title in fee," even though the
legal title had been conveyed as a
security interest. These cases recog-
nize that the term "whole title in
fee" should not be interpreted as
limiting the preference right to a
person who holds the beneficial title
to an estate but has passed the legal
title for security.

While there are some differences
between rights and obligations
under a land sale contract giving
the right of possession and other
indicia of ownership and those
where a purchaser receives a deed
and conveys a mortgage, there is no
reason under the governing statute
for differentiating between the two
situations. In the first case the pur-
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chaser receives equitable title, while
in the second he receives legal title.
But in both uses he is regarded as
the real or beneficial owner. In both
cases conditions of nonpayment to
the holder of the security interest
might defeat the purchaser's rights
after appropriate actions by the
holder of the security interest.

Dudley S. Long, spra, is distin-
guishable. The contract purchasers
of contiguous . land (the Emerys)
timely asserted a preference right to
purchase in their own behalf and
tendered an amount of money to
meet the high bid. Later they di-
rected BLM to transfer the depos-
ited tender to Dudley S. Long and
Veva Long. This letter stated that
"[i] t was the purpose and intent to
make the bid in their [the Long's]
names so they would have the prop-
erty." There was also included a
certificate of ownership, certified by
a title company, showing that on
Oct. 18, 1973, the Longs were the sole
owners in fee simple of the lands
contiguous to the tract in issue.

In essence, the Oregon State Office
ruled in the decision below that be-
cause the owners of fee title to the
surrounding private lands, the
Longs, did not personally offer to
purchase the tract within 30 days of
the auction, the preference right
provided by 43 CFR 2711.4(b) (2)
was lost. The decision below pointed
out that though the Emery Live-
stock Co. and the Emerys directed
the transfer of the deposit from
their account to that of the Longs,
the statement indicating an agency
relationship existed between them

had not been corroborated by the
Longs at that time. Long was de-
cided on the basis that we will not
sanction an "after the fact" ratifica-
tion to the prejudice of the Govern-
ment or of third parties, e.g., the
high bidder. Long, supra at 22.

We are impelled to the conclusion
that a person who has contracted to,
purchase land, has made partial
payment therefor, and is in posses-
sion thereof pursuant to the con-
tract is the "owner" thereof, within
the ambit of 43 CFR 2711.4(b) (2).
Davidson is overruled to the extent
it is inconsistent with this decision.

Accordingly, pursuant to the au-
thority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the deci-
sion appealed from is reversed and
the case remanded for appropriate
action consistent herewith.

FrEDImici FMAN
Administrative Judge

WE CONCUR:

ANNE PoiNDExTER LEwIs

Administrative Judge

JAMES L. BuRSIKI
Administrative Judge

ADMINISTRATIVE JUDGE THOMP-
SON CONCURRING:

I agree that the Board's decision
in Robert A. Davidson, 13 IBLA
368 (1973), should be overruled.. I
would also overrule to the extent it
is inconsistent, Dudley S. Long, 16
IBLA 18 (1974). Although the
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Long case rested upon an agency
ground, to the extent it implies that
the equitable owner of land under
a land sale contract could not assert
the preference right as the owner
of the "Who]e title in fee," it should
also be overturned. Davidson and
Long were decided under the pro-
visions of the regulations imple-
menting the Public Sales Act, as
amended, 43 U.S.C. § 1171 (1970).
That Act has been repealed by sec.
703 (a) of the Federal Land Policy
and Management Act of 1976
(FLPMA), 90 Stat. 2790. However,
the regulations pertaining to the
Public Sales Act were followed in
determining rights under the Unin-
tentional Trespass Act of Sept. 26,
1968, 82 Stat. 870, as amended by
sec. 214 of FLPMA, 43 U.S.C.
§ 1722 (1976).

The basic question under both
statutes on who may have a prefer-
ence (or right of first refusal under
the amended Unintentional Tres-
pass Act) is who is an "owner" of
land contiguous to the land to be
sold. Regulation 43 CFR 2711.4(b)
under the Public Sales Act made
applicable to the sales under the
Unintentional Trespass Act (by 43
CFR 2785 (1971) requires a prefer-
ence-right applicant to submit proof
of. "ownership of the whole title to
the contiguous lands." Proof in-
cludes a certificate of the local re-
corder of deeds, an abstract of title
or a certificate of title prepared and
certified by a title company or by
an abstracting company, or by a
duly qualified attorney authorized
to- practice. in the state stating "on

the basis of an examination of title
records that the applicant owned
adjoining land in fee simple on the
last day of the 30-day period." A
statement was timely filed by ap-
pellant's attorney in this case that
appellant was owner of contiguous
lands in fee simple, however, it did
not include a statement that this was
based upon an examination of the
records. Thereafter, supplemental
information was submitted showing
the contract of sale, warranty deed,
and additional documents. For the
reasons I expressed in my dissent in
Robert A, Davidson, spra at 372,
such clarifying proof should be ac-
cepted and the preference right
acknowledged.

Because the term "owner of the
whole title in fee'' applicable in the
Public Sales Act regulations is fol-
lowed for the Unintentional Tres-
pass Act cases, the meaning should
be the same. I agree that the vendee
and equitable interest holder of the
fee simple title comes within the
meaning of the regulations and is
qualified as the owner of contiguous
lands to be entitled to the right of
first refusal under the Uninten-
tional Trespass Act. My views of
the proper interpretation to be given
to the regulations under the Public
Sales Act, which are to be applied
here, were set forth in the dissent in
Robert. A. Davidson, supra. For
both the procedural and substantive
reasons expressed in my dissent in
Davidson showing the history of
the regulations and of pertinent De-
partmental decisions, I agree with
the result reached in Judge Fish-
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man's opinion and disagree with
Judge Stuebing's opinion. Some of
the substantive reasons I discussed
in Davidson are reiterated in Judge
Fishman's opinion. Additional rea-
sons are given in my dissent in
Davidson and will not be repeated
here. I adhere to those views.

JOAN B. To:[0PsoN
Administrative Judge

ADMINISTRATIVE JUDGE STUEB-
ING DISSENTING:

Regrettably, it will be necessary
to reiterate the salient regulation
in order to illustrate my difference
with the'majority. 43 CFR 211.4
(b) (2) provides:

(2) Each preference-right applicant
must, within the time specified by the
authorized officer, or such extensions of
time as he may grant, sbnit proof of
ownership of the whole title to the con-
tigtsous lands, that is, he must show that
he had the whole title in fee on the last
day of the S0-day period. The authorized
officer will specify that date. Such proof
must consist of (i) a certificate of the
local recorder of deeds, or (ii) an ab-
stract of title or a certificate of title pre-
pared and certified by a title company or
by an abstracting company, or by a duly
qualified attorney authorized to practice
in the State stating on the basis of an e-
amination of title records that the appli-
cant owned adjoining land in fee simple
on the last day of the S0-day period. If
the preference-right applicant does not
own adjoining land at the close of the
preference-right period, his preference-
right claim will be lost. After a case has
been closed, the data filed pursuant- to
this section may be returned by the au-
thorized officer. [Italics added.]

In order to qualify for a prefer-
ence fright, then, the applicant must
prove that he was the owner of the
whole title in fee simple on the last
day of the 30-day period by sub-
mitting either the certificate of the
local recorder, a certificate or an
abstract of title by a title insurance
or abstract company, or an attor-
ney's opinion, all or any of which
must be based upon an examination
of the title records.

The first point I wish to make is
that whatever interest appellant
may have had in the contiguous
land at that time was not refected
by the title records. As noted in
Judge Fishman's opinion, the coun-
ty clerk of Carbon County advised
BLM that, "Our last title of rec-
ord * * " is listed in the name of
James and Helen Chapman." Thus,
it was manifestly impossible for
appellant to provide the proof re-
quired by the regulation to support
his claim to a preference right.

Judge Fishman's opinion states,
"The record, however, contains a
land sales contract, dated Decem-
ber 11, 1974, by which James A. and
Mary Helen Chapman agreed to sell
to appellant certain lands including
those upon which appellant bases
his preference right status." I has-
ten to point out that Judge Fish-
man's allusion to "the record" re-
fers to the administrative record
before this Board on appeal, not to
the land title records of Carbon
County, Wyoming. Since the opin-
ion of the attorney which was ten-
dered: by. appellant in purported
compliance with 43 CFR 2711.4(b)
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(2) was not made "on the basis of
an examination of title records," as
that regulation requires, BLM pro-
perly refused to recognize it. This is
reason enough to affirm BLM's
decision.

In Jess R. Manuel, A-27482 (Nov.
29, 1957), the Department encoun-
tered a form of proof which did not
conform to the requirements of the
regulation. In disallowing it, and
the conforming proof which was
later filed, the Department said:

The regulation plainly requires in man-
datory terms that proof of ownership be
shown in one of two ways. The appel-
lant does not contend that he qualified
under (ii) (a) (supra), but he urges that
the certificate of the Supervising Land
Title Abstractor of the State Lands Corn-
mission satisfies (ii) (b) (supra). How-
ever, the State Lands Commission is an
agency of the State to California to
which the United States conveyed the
property used to substantiate Manuel's
preference right claim. It is, in effect,
nothing more than a statement by the
owner of land as to his own, title and,
as sueh it cannot be accepted as the
statement required by the regulation.
Where the proof of ownership does not
comply with the regulation, the Depart-
ment has held that the preference right
is lost even though the proof clearly shows
the claimant to have been the owner of
adjoining land, at least prior to the sale.
William H. Boyd, Clarence Virgil West,
A-27440 (June 3, 1957) see Fred and
Mildred M. Bohen et al., 63 I.D. 65 (1956).
When Manuel filed a proper certificate of
the local recorder of deeds on May 14,
1956, the 30-day period had long since
elapsed and he had lost his right to assert
a preference right to purchase. Id. [Italics
added.]:

In E. E. Larson, A-27462 (Sept.
17, 1957), the proof of contiguous
ownership consisted of a deed on a

tax foreclosure, a warranty deed,
and a copy of a contract for sale.
The claim of preference was re-
jected because the proof did not
conform to the requirements of the
regulation, and the subsequent proof
was not filed timely. The Depart-
ment affirmed.

The second point I wish to make
is that the contract executed by and
between the Chapmans and the ap-
pellant cannot possibly be contrued
as investing appellant with "own-
ership of the whole title in fee sim-
ple," even were it recorded. The
contract provides, in part: "10. Re-
cording agreement. This agreement
shall not be placed of record but
there shall be placed of record an
instrument entitled 'Notice of Ex-
ecution of Agreement' a copy of
which is attached hereto as Sched-
ule ''."

Turning to Schedule "G" (a
copy-not the original), there is no
showing it was ever recorded. We
do find however, that the instrument
declares that the Chapmans and
Tuttle have executed an agreement
whereby "said J. Burton Suttle
[siC] has the right during the term,
of said agreement to purchase"
(Italics added) the property there-
after described. Returning now to
the basic contract instrument, we
find that it provides that the Chap-
mans are to execute a standard stat-
utory warranty deed conveying the
property to appellant. This deed,
however, is not to be delivered to
appellant. Instead it is to be held
in escrow by the Rawlins National
Bank, and not delivered to appel-
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lant until and unless the Chapmans
receive the entire purchase price and
interest.

In the event of a default, notice
must be given and demand made for
full payment within a specified
time, failing which, in the words of
the contract "then the Seller shall
be relieved of all liability and ob-
ligations from conveying the prop-
erty and shall retain all payments
made hereunder as liquidated dam-
ages for breach of this agreement
and as rent for the use and occupa-
tion of said property * *." (Italics
added.)

The contract further provides
that the Chapmans may then notify
the escrow agent and demand re-
delivery to them of the deed. The
agent must then require Tuttle to
pay. the entire amount within 30
days, failing which "the escrow
agent shall redeliver said deed and
other escrow documents to the
Seller."

From the foregoing it is clear
that no conveyance of this land had
taken-place while the contract was
still executory, as it was when ap-
pellant asserted his preference right
to buy the contiguous Federal land.
The instrument itself speaks of the
sellers' obligations to convey in fu-
ture terms. The deed from the
Chapmans to Tuttle was withheld
from Tuttle precisely because a deed
is not effective to convey title until
delivery. "An instrument delivered
to a third person subject to recall
before delivery to the grantee is not
effectual to . pass title." (Italics

added.) 23 Am. Jur. 2d, Deeds. De-
livery to third person § 96 (1965).

What appellant had at the criti-
cal moment is perfectly described by
the legal term "inchoate" title,
which means "[i]mperfect; partial;
unfinished; begun but not com-
pleted" Black's Law Dictionary, 4th
ed. p. 904. Surely, the majority errs
when it equates such an interest
with ownership of the whole title in
fee simple.

By analogy, suppose the prefer-
ence right claimant were the owner
of an unpatented mining claim
which was valid in every, respect,
but the claimant had not yet com-
pleted his required $500 worth of
improvements. Would the majority
consider haim the owner of the whole
title in fee simple? I rather suspect
not, although once the improvement
work was done he would be entitled
to receive fee patent as a matter of
law.

The third point I wish to make
is that the majority has miscon-
strued the language of the regula-
tion and, in so doing, frustrated its
purpose. Such words as "ownership
of the whole title," and "has the
whole title in fee," and "owned ad-
joining land in fee simple" can
hardly have been included acci-
defitally or through ignorance. We
should recognize that when the
drafter of the regulation wrote the
requirement that a preference right
applicant must show ownership of
the whole title in fee simple to the
contiguous lands, that is. precisely
what was intended. Yet the ma-
jority presumes to hold that appel-
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lant's equity in the contiguous land
created by partial payment of the
purchase price under the contract,
coupled with his possession of the
land, constitutes ownerships of the
whole title in fee simple, notwith-
standing the fact that appellant had
not paid the full purchase price, no
conveyance had been made, and the
holders of the legal title (the Chap-
mans) had the right to refuse to
convey if the appellant defaulted.
This is errant nonsense.

Clearly, the regulation was writ-
ten to insure that the person who
asserted the preference right would
join 'the subject Federal land to the
contiguous lands on which that
preference was based. If the pref-
erence right applicant acquired the
Federal land but lost the adjacent
private land to another holder of
an outstanding interest, the object
and purpose of the preference right
would be defeated. Therefore, to in-
sure that the objective would be
met' the regulation requires that
only those who can prove owner-
ship of the whole title in fee simple
are eligible to assert a preference
right.

Alaska Placer Co., 33 IBLA 187,
84 I.D. 990 (1977), is a case in point.
There the corporate owner of a
group of mining claims contracted
to sell the claims to a husband and
wife on a conditional contract of
sale, with a down payment and suc-
cessive installments. The buyers de-
!faulted, the corporation declared
their interest forfeited, refused to
convey, and ordered the buyers to
vacate. When the buyers refused,
the Supreme Court of the State of

Alaska held that the buyers were
mere trespassers after default and
enjoined their continued occupancy.
We held in that case that the pos-
session of the putative buyers was in
recognition of the title held by the
seller, and was in law the occupancy
of the seller by those whom the seller
put into possession under a condi-
tional contract to deed.

Judge Fishman's citations of var-
ious authorities which construe the
term "owner" to include an equita-
ble owner are not germane to the is-
sue of what is meant by "ownership
of the whole title in fee," which I
regard as a much more specific and
restrictive qualification. The one
case cited by Judge Fishman which
defines "whole title in fee" as he
does, is Howard M. Wilson, 63 I.D.
36 (1956), and that case is distin-
guishable on its peculiar facts.
There the United States had ac-
quired certain land in trust for the
use and benefit of the Navajo Tribe
of Indians. The Department held
that under those circumstances,
"For all practical purposes, the
Tribe owns all that was conveyed by
deed and * * * may be considered
to be the owner of contiguous land
within the meaning of the public
sale law although naked legal title
to the land is in the United States."
Of course, in that instance it was
true, as it was, and is, inconceivable
that the United States could or
would violate its trust responsibili-
ties and at-tempt to oust the tribe
and acquire the tribe's interest in the

land. The tribe in that case was not
exposed to the loss of its interest
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through prescribed conditions and
contingencies, as appellant in this
case was, nor was there any further
conveyance contemplated to com-
plete the transaction, as there was in
this case, nor did the tribe owe any
further obligation to perform, as
did the buyer in this case.

When BLM was first confronted
with this situation, it sought and
acted upon the advice of the Depart-
ment's Regional Solicitor. The Re-
gional Solicitor's opinion that Tut-
tle was not a qualified preference
right applicant was based on two
previous decisions of this Board, i.e.,
Dudley S. Long, 16 IBLA 18
(1974), and Robert A. Davidson,
13 IBLA 368 (1973). Both deci-
sions were authored by Judge Fish-
man, both involved the assertion of
a preference right by one who was
purchasing under a contract, and in
each case the rejection of the appli-
cant's claim to a preference right
was affirmed by this Board. In the
Long case, supra, the Longs were
selling the adjacent land to the
"Emery Brothers," who attempted
to assert a preference right. BLM
rejected on the ground that the
Longs were the owners of the fee
title, whereupon the Emerys at-
tempted to show that they were act-
ing on behalf of the Longs. The
Board, applying agency law, held
that we could not recognize the right
of the Emerys to act for the Longs,
nor could we recognize their joint
assertion on appeal that together
they held the whole title to the ad-
jacent land.:

In Davidson, supra, an en bane
decision, the Board faced a fact situ-
ation almost identical to the instant
case. Davidson, who was purchasing
contiguous land from one Chamber-
lain under a contract to deed as-
serted a preference right. He was
rejected by BLM because the county
clerk and recorder certified that the
owner of record was Chamberlain.
In affirming BLM's decision, the
Board made a number of highly sig-
nificant declarations, viz:

In his statement of reasons appellant's
attorney. states that "appellant David-
son does have the 'title in fee', as he is in
just and legal possession of the contiguous
property * * *." The attorney further
states that under the land sales contract
there remained an unpaid balance of
$8,600 of a total purchase price of $76,375.
He urges that a contract for deed
should be accorded the same legal im-
pact as a "deed over-mortgage back"
transaction. We proceed to consider first
the question whether the documents filed
by appellant on October 13, 1972, satisfied
regulatory requirements.

* * * Appellant's recital on the form
that he holds a "contract for deed from
Lawrence A. Chamberlain and Leona A.
Chamberlain dated June 8, 1960" does
not satisfy the regulations, since it does
not fall within any of three categories
spelled out in the regulation. See Jess B.
Manuel, A-27482 (November 29, 1957);
E. B. Larsen, A-27462 (September 17,
1057); William H. Boyd, A-27440 (June
3, 1957).

* * * * *

The preference right provisions of the
Public Lands Sale Act and regulations
have been strictly construed. See Charles
Ki, A-27872 (December 1, 1959); Law-
rence V. Lindbloom, A-27993 (August 4,
1959). Cf. Abert P. Comer, A-28150
(April 5, 1960). The rights ofa good faith
high bidder, as well as those of a con-
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tiguous landowner, are involved. Foot-
note omitted.]

The Davidson decision was well
founded when written, was ap-
proved en bane by a majority of the
Board, and remains the proper rule
in such cases. It served as the predi-
cate for BLM's decision in the
instant case, and it should not be
overruled lightly.

Finally, the majority ignores a
point which was of serious concern
to the Board in arriving at its hold-
ing in Davidson, i.e., the right of
the high bidder to purchase the land
absent the intervention of a quali-
fied claimant to a preference right.
By "liberalizing" the interpretation
of the regulation so as to equate an
inchoate equitable interest with
ownership of the whole title in fee
simple, the Board will deprive the
high bidder of what otherwise
would be his/her right to purchase
the land in other similar cases.

In summary then (1) the proof
submitted by appellant did not meet
the requirements of the regulation
as it was not based upon an exami-
nation of the title record; (2) an
inchoate equitable interest based
upon a contract which is still execu-
tory and where no conveyance has
been made to the purchaser and
none is intended until some future
time does not invest the purchaser
with ownership of the whole title
in fee simple; (3) the decision of
the majority defeats the purpose of
the regulation in that there is no
firm assurance that the preference
right purchaser will become the
owner of the contiguous land which

serves as the basis for the assertion
of the right; and (4) it can defeat
the right of a high bidder to pur-
chase the land-a right which would
continue to be enjoyed had we ad-
hered to our own good precedent set
in the Davidson case.

EDWARD W. STUBBING
Administrative Judge

WE CONCUR:

JOSEPH: W. Goss
Administrative Judge

DOUGLAS E. HENRIQuES
Administrative Judge

GREEN COAL CO.

2 ISMA 199

Decided August 19,1980

Appeal by Green Coal Co. from the
Jan. 4, 1980, decision of Administra-
tive Law Judge Tom M. Allen, in
Docket No. NX 9-112-R, upholding
Notice of Violation No. 79-II-21-8,
issued by the Office of Surface Mining
Reclamation and Enforcement for an
alleged violation of 30 CFR 715.19(e)
(1) (vii) (A) (blasting within 1,000
feet of a dwelling without approval of
the regulatory authority).

Vacated.

1. Surface Mining Control and Recla-
mation .Act of 1977: Administrative
Procedure: Generally

Pursuant to 43 CPU 4.1161-.1162, it was
error for the Administrative Law Judge
not to dismiss an application for review
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filed with the Hearings Division after
the time prescribed for such applications.

APPEARANCES: Joseph H. McKinley,
Jr., Esq., McKinley and Howard,
Owensboro, Kentucky, for Green Coal
Company; John Philip Williams, Esq.,
Office of the Field Solicitor, Knoxville,
Tennessee, and Marcus P. McGraw,
Esq., Assistant Solicitor for Enforce-
ment, Washington, D.C., for the Office
of Surface Mining Reclamation and
Enforcement.

OPINION BY TIE INTERIOR
BOARD OF SURFACE

MINING AND
RECLAMATION APPEALS

Green Coal Co. (Green) appealed
from the Jan. 4, 1980, decision of
the Hearings Division upholding
Notice of Violation No. 79-I-21-8,
issued to Green by an inspector of
the Office of Surface Mining Rec-
lamation and Enforcement (OSM)
who determined that Green had vio-
lated 30 CFR 715.19(e) (1) (vii)
(A) (by blasting within 1,000 feet
of a dwelling without the approval
of the regulatory authority) at its
Crane Pond mine. We hereby va-
cate that decision, because there was
no authority to consider Green's ap-
plication for review not timely filed
with the Hearings Division, and
grant OSM's motion to dismiss
Green's application for review.

FactuaZ and Procedural
Background

OSM issued Notice of Violation
(NOV) No. 79-II-21-8 to Green on

May 9, 1979, following an inspec-
tion of Green's Crane Pond mine
(Permit No. 6475-77), Daviess
County, Kentucky, by OSM inspec-
tor Gail Kowaleski. The inspector
described a violation of 30 CFR
715.19(e) (1) (vii) (A) in the NOV
as follows: "Blasting within 1000'
of dwelling without approval of
Xregulatory authority: specifically,
blasting approximately 800' from
Charlesetta Simmons dwelling." On
May 14, 1979, OSM modified the
remedial action ordered in the NOV
to make clear that Green was obli-
gated to obtain a waiver from the
regulatory authority for blasting
within 1,000 feet of the Simmons'
dwelling before continuing with
such blasting activity."

By a letter dated May 15, 1979,
Green supplied OSM's Assessment
Office with information pertaining
to NOV 79-II-21-8, "[a]s allowed
by section 723.16." 2 OSM acknowl-
edged the letter. Subsequently, by a
letter dated June 8,` 1979, Green re-
quested a conference with Assess-
ment Office personnel to review the
civil penalty assessment proposed
on the basis of the NOV. OSM's
written response to the request,

1 Because of our holding, it is not necessary
for us to describe or evaluate the findings
which were the basis for the issuance of the
NOV.

230 CFR 723.16(a) provides:
"Within 10 days of service of a notice or

order, the permittee may submit information in
writing pertaining to the violation involved
to the Assessment Office and to the inspector
who issued the notice or order. The Office shall
consider any information so submitted in
determining the facts surrounding the viola-
tion and the amount of the penalty."

Included in Green's letter was the request
that the NOV be dismissed.
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dated Aug. 8, 1979, was that a con-
ference was not necessary because
the point value assigned to the vio-
lation was less than 30 and, there-
fore, OSM would not require Green
to pay a civil penalty. 3

On Aug. 27,1979, Green filed with
the Hearings Division an applica-
tion for review of NOV 79-11-21-8.
The application consisted of a copy
of Green's May 15 letter to the As-
sessment Office and a covering letter
which contained an explanation for
the timing of the filing:

On May 15th, the enclosed letter was
mistakenly sent to the.Assessment Office,
rather than to the Hearings Division. It
was my understanding from conversa-
tions with the field inspector that the As-
sessment Office first determined if there
was a violation, and set the assessment
before any hearings could take place.

On Sept. 17, 1979, OSM moved to
have Green's application dismissed.
The motion was denied on Jan. 23,
1979, by a ruling that, in response
to Green's May 15 letter (particu-
larly the request that the NOV is--
sued to Green be dismissed), "OSM
should have either notified the ap-
plicant that the Assessment Office
was the wrong place to request a dis-
missal of a notice of violation or
else forwarded the correspondence
to the Office of Hearings and Ap-
peals," and that "any branch of the
U.S. Department of the Interior is
now estopped from enforcing the
provisions of 43 CFR 4.1161."

-'Discretionary authority not to assess a
civil penalty, when the points assigned on the
basis of a notice of violation are less than 30,
is implied in 30 CFR 723.12.

OSM's request that the ruling be
certified to this Board for review,
pursuant to 43 CFR 4.1124, also was
denied.

A hearing to review the NOV was
held on Nov. 29, 1979; a decision
upholding OSM's enforcement ac-
tion was issued on Jan. 4, 1980.
Green filed a timely appeal from
that decision. Both parties filed
briefs. -

Discussion

In its brief, OSM argues that the
Board should not address the merits
of the NOV issued to Green because
the company failed to seek timely
review thereof before the Hearings
Division. OSM suggests that the
Board vacate the decision below on
the ground that the Administrative
Law Judge lacked authority to con-
sider Green's untimely filed applica-
tion for review, particularly in the
face of OSM's objection thereto.5

For the reasons set forth below, we
agree that there was no authority
to review the enforcement action
against Green. Accordingly, our de-
cision is to vacate the result reached
:in the proceedings before the Hear-
ings Division, and to reverse the
dismissal of OSM's motion against

4On June 3, 1980, the Board ordered sup-
plemental briefing on whether the decision of
the Court of Appeals partially invalidating S0
CPR 715.19(e)(1)(vii)(A), In re Srface
Mining Litigation, Nos. 78-2190, 78-2191, and
78-2192 (D.C. Cir. May 2, 1980), should be
accorded retrospective effect in our delibera-
tions (assuming we were to reach the merits
of the NOV issued to Green).

5 OSM's motion to dismiss Green's applica-
tion was filed prior to any formal action to
consider the application within the Hearings
Division. The Board accepts that this motion
was timely filed, as required by 43 CFR 4.1112.
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consideration of Green's applica-
tion for review.

[1] Secs. 4.1161 through 4.1162 of
the procedural regulations provide,
in pertinent parts, that "[a] per-
mittee issued a notice or order by
the Secretary * * * may file an ap-
plication for review with the Hear-
ings Division," and that "[agny
person filing an application for re-
view * * * shall file that application
within 30 days of the receipt of a
notice or order or within 30 days of
receipt of notice of modification, va-
cation, or termination of such a
notice or order." 6 (Italics added.)
Whether or not, under other circum-
stances, these regulations might be
construed to permit a filing beyond
the stated period, there is nothing in
the facts now before us that would
lead to that conclusion.

Green was apprised of the proper
procedures for seeking review
of a notice of violation both
through the constructive notice af-
forded by 43 CFR 4.1160 .1171 and
by the actual notice afforded by
service of Notice of Violation No.
79-II-21-8, which included explicit
information concerning the filing

e In the Department's regulations there is no
explicit autohrization of or prohibition against
consideration of applications for review not
timely filed with the Heairngs Division. 43
COR 4.22(f), a general rule pertaining to prac-
tice before the Department, authorizes exten-
sions of time for the filing or serving of a
document only in a pending proceeding and
only when a request for an extension is sub-
mitted Within the time allowed for the filing.
Inasmuch as review of a notice of violation
is initiated by an application for review. ex-
tensions of time for the filing of such applica-
tions are not governed by this rule (unless by
negative implication, which we are not pre-
pared to hold at this time).

of an application for review." In-
stead of following the procedures
set forth in these materials, Green
submitted its request for dismissal
of the NOV to the Assessment Of-
fice. The company did so, it claims,
as the result of representations by
the inspector who issued the NOV.
The actual content of any such rep-
resentations was not offered into
evidence; therefore, we have before
us only Green's assertion that they
occurred and were misleading. That
is not enough to establish responsi-
bility on the part of OSM for the
lateness of Green's filing.

The fact that the Assessment Of-
fice did not take affirmative action
to promote the filing of an appli-
cation for review by Green with the
Hearings Division does not affect
our conclusions above. The corre-
spondence of May 15, 1979, which
the Administrative Law Judge de-
termined to be a misdirected appli-
cation for review, was expressly
undertaken by Green pursuant to
30 CFR 723.16. Personnel in the As-
sessment Office, upon reading the
letter, could conclude reasonably
that it was intended to present in-
formation to be considered in pro-
posing a civil penalty assessment-
despite the request therein that the
NOV be dismissed. We therefore

7 On the first page of the NOV are the
words "IMPORTANT-PLEASE READ CARE-
FULLY" followed by the instruction:

"1. Review. You may apply for review of this
Notice. by submitting an application for re-
view, within 30 days of receipt of this Notice
by you or your agent, to: Hearings Division,
Office of Hearings and Appeals, U.S. Depart-
ment of the Interior, 40115 Wilson Boulevard,
Arlington, Virginia 22202"
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cannot agree with the Administra-
tive Law Judge that this corre-
spondence gave rise to any obliga-
tion on the part of OSM to notify
Green to file an application for re-
view with the Hearings Division.

For the foregoing reasons, the
decision below is vacated,8 and the
motion to dismiss the application
for review of Green Coal Company
is granted.

MELVIN J. MIRKIN
Administrative Judge

NSEWTON FRISHBm1RG
Administrative Judge

APPEAL OF STATE OF ALASKA

5 ANCAB 4

Decided August 20, 1980

Appeal from the Decision of the Bureau
of Land Management A-050903, AA-
6701-D, 43 FR 14542 (Apr. 6, 1978).

Reversed in part.

1. Alaska Native Claims Settlement
Act: Alaska Native Claims Appeal
Board: Appeals: Decisions

The Board is bound by statements of
policy made by the Secretary of the In-
terior and contained in a published De-
partmental Manual Release or in a
Secretarial Order published in the
Federal Register.

8 Although we do not reach the merits in
this case, we note that, as a result of the de-
cision of the Court of Appeals for the District
of Columbia Circuit, n.4, supra, the Office of
Hearings and Appeals will not recognize Notice
of Violation No. 79-11-21-8 as part of a pat-
tern of violations, pursuant to 30 CFR 722.16,
or as part of a history of previous violations,
pursuant to 30 CFR 723.12.

2. Alaska Native Claims Settlement
Act: Conveyances: Valid Existing
Rights: Third-Party Interests

Where lands tentatively approved for
conveyance under the Alaska Statehood
Act were leased by the State of Alaska
pursuant to its open-to-entry lease pro-
gram prior to enactment of the Alaska
Native Claims Settlement Act, such lands
must, pursuant to Secretary's Order No.
3029 (43 PR 55287 (1978) ), be excluded
from conveyance under the Alaska Native
Claims Settlement Act because the leases
and concurrent purchase options are
valid existing rights leading to the acqui-
sition of title.

3. Alaska Native Claims Settlement
Act: Conveyances: Valid Existing
Rights: Third-Party Interests

The policy expressed in Secretary's Order
No. 3029 (43 FR 55287 (1978)), is ap-
plicable to all lands still within the De-
partment's jurisdiction, even if the deci-
sion to convery such lands pursuant to
the Alaska Native Claims Settlement Act
was issued by the Bureau of Land Man-
agement prior to publication of Order
No. 3029.

4. Alaska Native Claims Settlement
Act: Conveyances: Valid Existing
Rights: Third-Party Interests

Where tentative approval of land selec-
tions by the State of Alaska under the
Statehood Act was rescinded by the Bu-
reau of Land Management to permit con-
veyance of the same lands to a Native
corporation under the Alaska Native
Claims Settlement Act, and subsequently
Secretary's Order No. 3029 found that
third-party interests leading to fee title,
created by the State of Alaska in such
lands, were valid existing rights which
much be excluded from conveyance to the
Native corporation, the Bureau of Land
Management must reinstate tentative ap-
proval of the State of Alaska's selection
of such lands so that the State of Alaska
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is able to grant title to such third parties
as contemplated by Order No. 3029.

APPEARANCES: James N. Reeves,
Esq., and Shelley i. Higgins, Esq., on
behalf of the State of Alaska; A. Robert
Hahn, Esq., Hahn, Jewell, Stanfill &
Frost, on behalf of Seldovia Native
Association; James D. Linxwiler, Esq.,
on behalf of Cook Inlet Region, Inc.;
and M. Francis Neville, Esq., Office of
the Regional Solicitor, on behalf of the
Bureau of Land Management.

OPINION BY :
ALASKA NATIVE CLAIMS

APPEAL BOARD

SUMMARY OF APPEAL

This appeal involves the question
of whether open-to-entry leases is-
sued by the State of Alaska prior
to enactment of the Alaska Native
Claims Settlement Act (ANCSA)
on lands tentatively approved to
the State of Alaska but subse-
quently withdrawn by § 11(a) (2)
of ANCSA for possible Native
selection are protected under
ANOSA. The Board finds the ques-
tion is answered in the affirmative
by Secretary's Order No. 3029 (43
FR. 55287, Nov. 27, 1978); that the
Board is bound by published Secre-
tarial Orders; and that Order No.
3029 is applicable to all lands still
within the Department's jurisdic-
tion. The Board concludes that the
land underlying the open-to-entry
leases here appealed must be ex-
cluded from conveyance to the Na-
tive corporation, and that the Bu-
reau of Land Management must

reinstate tentative approval of the
State of Alaska's selection of such
land so that the State of Alaska is
able to grant title to the lessees as
contemplated by Order No. 3029.

JURISDICTION

The Alaska Native Claims Ap-
peal Board, pursuant to delegation
of authority to administer the
Alaska Native Claims Settlement
Act, 85 Stat. 688, as amended, 43
U.S.C. §§ 1601-1628 (1976 and
Supp. I 1977), and the implement-
ing regulations in 43 CFR Part
2650 and 43 CFR Part 4, Subpart
J, hereby makes the following find-
ings, conclusions and Decision re-
versing in part the above-desig-
nated decision of the Bureau of
Land Management.

PROCEDURAL
BACKGROUND

On Dec. 29, 1959, the State of
Alaska (State) filed a selection ap-
plication for lands near the Native
Village of Seldovia. On Oct. 4,1960,
Aug. 5, 1964, and Nov. 15, 1966, the
Bureau of Land Management
(BLM) issued decisions to tenta-
tively approve conveyance to the
State of certain lands within T. 7
S., R. 12 W., Seward meridian.
Prior to Dec. 18, 1971, the State
issued numerous open-to-entry
(OTE) leases for tracts within the
tentatively approved lands. On
Dec. 18, 1971, § 11 of ANCSA with-
drew for Native selection the lands
surrounding the Village of Seldo-
via, including lands in the preced-
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ing State selection. On May 16, extent of the lessees' rights, and that
1974, Seldovia Native Association, the decision should be amended to
Inc. (Seldovia) filed village selec- specify that the only interest of the
tion application AA-6701-D for OTE lessees which survived
lands located near the village, in- ANCSA as a valid existing right
eluding lands within the prior is the enjoyment of the present
State selections. lease term.

In two separate decisions, the In deciding Appeals of State of
BLM on Oct. 6, 1975, vacated the Alaska and Seldovia Native Asso-
tentative approval previously given ciation, Inc., 2 ANCAB 1, 84 I.D.
for conveyance of the subject lands 349 (1977) [VLS 75-14/75-15],.
to the State and on Oct. 9, 1975, the Board held that, pursuant to
approved conveyance of the lands ANCSA, land previously tentative-
to Seldovia, subject to valid existing ly approved for conveyance to the
rights therein. Seldovia had ex- State was to be conveyed to Native
eluded the State OTE leases from corporations subject to OTE leases
its selection application, but the issued by the State, but that at the
BLM, in its October 9 decision,- end of the lease term the lessee's
identified and considered selected rights would end, and the lessee
all the OTE leases excluded by Sel- could not enforce the option pro-
dovia. The October 9 decision fur- vided by Alaska statute to receive
ther specified that the lands ap- patent to the land because title to
proved for conveyance to Seldovia the land would have passed to the
were unoccupied and did not Native corporation upon convey-
include any lawful entry perfected ance and the State would never ob-
under or being maintained in com- tain title to convey to the lessee.
pliance with laws leading to acquisi- In response to, and as a partial
tion of title. reversal of, the position taken by

The State appealed the Oct. 6, the Board in Appeals of State of
1975, decision of the BLM vacating Alaska and Seldovia Native Asso-
the tentative approval previously ciation, Inc., supra, the Secretary of
given for conveyance of the lands the Interior issued Order No. 3016,
to the State and rejecting the State's 85 I.D. 1 (Dec. 14, 1977). Therein
selection application as to such the Secretary determined that State
lands. The State appeal was con- OTE leases issued prior to the
solidated with the Appeal of Sel- effective date of ANCSA on lands
dovia Native Association, Inc., tentatively approved to the State,
ANCAB VLS 75-15. Seldovia had together with the lessee's statutory
argued as the basis for its appeal, option to purchase the lands, were
inter alia, that the Oct. 9, 1975, valid existing rights protected pur-
Decision to Issue Conveyance suant to § 14(g) of ANCSA. The
(DIG) proposed the reservation of Secretary declared that convey-
OTE leases without specifying the ances to Native corporations should
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be issued subject to such OTE
leases, and that the purchase option
could subsequently be exercised by
the lessee against the grantee
Native corporation. Nonetheless, the
Secretary declared that the Order
was not intended to disturb any
administrative determination con-
tained in a final decision previously
rendered by any duly authorized
Departmental official.

On Apr. 5, 1978, the BLM reis-
sued as a single decision its decisions
of Oct. 6 and Oct. 9, 1975. A portion
of the lands which had been State
selected and tentatively approved
were found to have been properly
selected under village selection ap-
plication AA-6701-D. Accordingly,
the tentative approval previously
given for conveyance of lands to
the State was rescinded in part, and
the underlying State selection ap-
plication rejected in part.

In its DIC, the BLM found that
the subject lands

do not include any.lawful entry perfected
under or being maintained in compliance
with Federal laws leading to acquisition
of title.

In view of the foregoing, the surface
estate of the following described lands
* * * is considered proper for acquisition
by Seldovia Native Association, Inc., and
is hereby approved for conveyance pur-
suant to section 14(a) of the act [Alaska
Native Claims Settlement Act].

Continuing, the I

The grant of land

* *

5. The following
if valid, created a
State of Alaska, as

14(g) of ANCSA, all of which are located
in. T. 7 S., R. 12 W., Seward Meridian:

a. Open-to-entry leases
1. ADL 29454 located in lot 4 of

U.S. Survey 3973.
2. ADL 41005 located in SEW/4

SEW4 of section 1 and NEW/4
NE'/4 of section 12.

3. ADL 41084 located in NWW
SWW4 of section 29.

4. ADL 41085 located in NWW4
SWW4 of section 29.

5. ADL 41425 located in NEW/4
NEW, of section 12.

6. ADL 41704 located in SWW/4
SWW/4 of section 30.

7. ADL 42954 located in SWW4
SE'/_ of section 1.

8. ADL 44546 located in SEW4
SEW/4 of section 1 and NEW4
NE%; of section 12.

9. ADL 45373 located in NEW4
NEW4 of section 12.

10. ADL 47164 located in SWW4
SE1/S of section 1.

11. ADL 51665 located in SEW4
SWW4 of section 1.

12. ADL 55132 located in SWW4
SWW of section 1.

13. ADL 55138 located in SA
SW'4 of section 1.

14. ADL 55210 located in NEW4
NE 1! of section 12.

* * C * *

Secretarial Order 3016 of December 14,
1977, establishes the policy of the Depart-
ment of the Interior to valid existing
rights under ANCSA. However, the order
is not retroactive in that it does not affect
the final decision previously rendered by
the Alaska Native Claims Appeal Board,
VLS 75-14 and 15.

k JI1 LVtty a 0 IO iluWiiig niuui

3LM provided: that the Secretary had decided to

[s shau be subject to: reconsider Secretary's Order No.
3016, spra, the State filed its No-
tice of Appeal from the above-

third-party interests,.. .
und identified by the referenced Apr. 5, 1978 decision of

; provided by section the BLM. The State alleged as the
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basis for its appeal, inter alia, that
(1) the lands subject to open-to-
entry leases should have been ex-
cluded from those lands approved
for conveyance to Seldovia pursu-
anttoANCSA, (2) the land covered
by the State OTE lease ADL 41704
was purchased by the lessee prior to
the Bureau's decision, so regardless
of the Board's disposition of OTE
leases generally, the land embraced
by ADL 41704 should have been ex-
cluded from the lands approved for
conveyance, and (3) OTE lease
ADL 29454 expired prior to the Bu-
reau's decision without any effort on
the part of the lessee to extend, re-
new, or convert the lease, so the land
embraced thereby was on the date
of the Bureau's decision available
for conveyance without encum-
brance to Seldovia.

On Nov. 20, 1978, the Secretary
of the Interior issued Order No.
3029, 43 FR 55287 (1978). Order
No. 3029, supra, reaffirmed the Sec-
retary's position in Order No. 3016,
8upra, that rights created pursuant
to the State's OTE lease program
are valid existing rights within the
meaning of ANCSA. Revising his
earlier position, though, that con-
veyances of land under ANCSA
should be issued subject to previ-
ously-issued OTE leases, the Secre-
tary declared that land covered by
such leases should be excluded from
conveyances to Native corporations.
Also, the Secretary referred to the
Solicitor the question of whether
the Order should be applied retro-
actively to decisions of this Board
and of the BLM issued prior to pub-

lication of Order No. 3029, supra.
On Jan. 31, 1979, pending the issu-
ance of a ruling on the question of
retroactivity, the Board suspended
further proceedings in this appeal.

On Jan. 18, 1980, pursuant to a
Stipulation for Partial Dismissal,
the Board ordered this appeal dis-
missed insofar as it involved inter-
ests claimed pursuant to OTE lease
ADL 29454, because that lease had
expired and was not extant on the
date of the DIC from which this
appeal was taken. Such dismissal
accords with Order No. 3029, supra,
wherein the Secretary declared, "If
the lessee fails to exercise the option
to purchase, the affected Native
corporation can * * * have the
land conveyed as part of its original
entitlement."

The issue of retroactivity was de-
cided Mar. 27, 1980. By publication
of Departmental Manual Release
Number 2246, 601 DM 2, the Secre-
tary decided that the policy set
forth in Order No. 3029, supra,
would be applied retroactively. The
Secretary also expressly reversed
the decision of this Board in Ap-
peals of State of Alaska and Se-
dovia Native Association Ine.,
supra. The Secretary adopted the
memorandum of the Solicitor dated
June 2, 1979 (attached as Appendix
3 to 601 DM 2) as the position of
the Department and decided that
the policy stated in Order No. 3029,
supra, would apply to all land still
within the Department's jurisdic-
tion.

The Board, on May 9, 1980, or-
dered the record of the appeal
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closed as of June 9, 1980, but al-
lowed the filing of additional brief-
ing prior to closing of the record.
Seldovia and the State each filed an
additional brief pursuant to the
Board's order.

DECISION

[1] The Board has previously
held that it is bound by statements
of Secretarial policy contained in
a Secretarial Order published in the
Federal Register. Appeal of Ou-
zi'nie Native Corp., 4 ANCAB 3,
86 I.D. 618 (1979) [VLS 78-7]. The
Board is also bound by statements
of policy made by the Secretary and
contained in a published Depart-
mental Manual Release.

[2] Thus, the Board is bound by
the Secretarial policy expressed in
Order No. 3029 spra, and in De-
partmental Manual Release Num-
ber 2246, upra, which policy is dis-
positive of this appeal. Specifically,
where lands tentatively approved
for conveyance under the Alaska
Statehood Act, 72 Stat. 339 48
U.S.C. Prec. § 21 (1958), were
leased by the State pursuant to its
OTE lease program prior to enact-
ment of ANCSA, such lands must,
pursuant to Order No. 3029, supra,
be excluded from conveyance under
ANCSA because the leases and con-
current purchase options are valid
existing rights leading to the ac-
quisition of title, Further, the OTE
lessees are not precluded by the
ANCSA conveyance from receiving
patent for the leased land from the
State.

1 [3] This policy is applicable to
all lands still within the Depart-
ment's jurisdiction, even if the de-
cision to convey such lands under
ANCSA was issued prior to publi-
cation of Order No. 3029, supra.

[4] Tentative approval of land
selections by the State under the
Statehood Act, supra, was rescinded
by BLM to permit conveyance of
the same lands to Seldovia under
the Alaska Native Claims Settle-
ment Act. Subsequently, Order No.
3029, supra, found that third-party
interests leading to fee title, cre-
ated by the State in such lands,
were valid existing rights which
must be excluded from conveyance
to the Native corporation. Accord-
ingly, BLM must reinstate tenta-
tive approval of the State's selection
of such lands so that the State is
able to grant title to such third par-
ties as contemplated by Order No.
3029, supra.

The State argued that regardless
of the Board's disposition of OTE
leases generally, the land embraced
by OTE lease ADL 41704 should
have been excluded from the lands
approved for conveyance, because
prior to the date of the DIC the
State had patented the leased land
to the lessee. The State's argument
is not persuasive.

The State failed to state whether
the patent had been issued prior to
the effective date of ANCSA. A pat-
ent issued after the effective date
of ANCSA does not, in and of it-
self, establish valid existing rights
protected under ANCSA. Creation
of new third-party interests by the

37136]
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issuance of State patent after
ANCSA would violate § 11(a) (2)
of ANCSA, and any such interest
created after ANCSA would not
be protected under ANCSA.

Nevertheless, the land embraced
by OTE lease ADL 41704 and sub-
sequently patented by the State is
to be protected under ANCSA. Be-
cause the lease and concurrent pur-
chase option comprise an interest
leading to acquisition of title, pursu-
ant to Order No. 3029, supra, the
land is to be excluded from convey-
ance under ANCSA.

ORDER

It is therefore Ordered that the
decision of the Bureau of Land
Management here appealed is re-
versed to the following limited ex-
tent:

(a) The BLM's rejection of State
of Alaska selection application A-
050903 is reversed insofar as the re-
jection applies to lands covered by
OTE leases ADL 41005, ADL 41084,
ADL 41085, ADL 41425, ADL
41704, ADL 42954, ADL 44546,
ADL 45373, ADL 47164, ADL
51665, ADL 55132, ADL 55138, and
ADL 55210 issued by the State of
Alaska.

(b) Lands covered by OTE leases
ADL 41005, ADL 41084, ADL
41085, ADL 41425, ADL 41704,
ADL 42954, ADL 44546, ADL
45373, ADL 47164, ADL 51665,
ADL 55132, ADL 55138, and ALD
55210 shall be excluded from those
lands to be conveyed to Seldovia Na-
tive Association, Inc.

All pending motions of the
parties before the Board in this ap-
peal not specifically addressed
herein are defined.

The Bureau of Land Manage-
ment is hereby directed to take ac-
tion consistent with this decision.

This represents a unanimous de-
cision of the Board.

JUDITH M. BRADY

Administrative* Judge

ABIGAIL F. DNNING

Administrative Judge

JOSEPH A. BALDWIN
Administrative Judge

APPEAL OF DANIEL B. WINN

5 ANCAB 19

Decided August 25, 1980

Appeal from the Decision of the Bureau
of Land Management A-050903, AA-
6701-D, 43 FR 14542 (Apr. 6, 1978).

Reversed in part.

1. Alaska Native Claims Settlement
Act: Alaska Native Claims Appeal
Board: Appeals: Decisions
The Board is bound by statements of
policy made by the Secretary of the In-
terior and contained in a published De-
partmental Manual Release or in a
Secretarial Order published in the
Federat Register.

2. Alaska Native Claims Settlement
Act: Conveyances: Valid Existing
Rights: Third-Party Interests

Where lands tentatively approved for
conveyance under the Alaska Statehood
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Act were leased by the State of Alaska
pursuant to its open-to-entry lease pro-
gram prior to enactment of the Alaska
Native Claims Settlement Act, such
lands must, pursuant to Secretary's
Order No. 3029 (43 FR 55287 (1978) ),
be excluded from conveyance under the
Alaska Native Claims Settlement Act be-
cause the leases and concurrent purchase
options are valid existing rights leading
to the acquisition of title.

3. Alaska Native Claims Settlement
Act: Conveyances: Valid Existing
Rights: Third-Party Interests

The policy expressed in Secretary's
Order No. 3029 (43 FR 5287 (1978) ) is
applicable to all lands still within the
Department's jurisdiction, even if the
decision to convey such lands pursuant
to the Alaska Native Claims Settlement
Act was issued by the Bureau of Land
Management prior to publication of Order
No. 3029.

4. Alaska Native Claims Settlement
Act: Conveyances: Valid 'Existing
Rights: Third-Party Interests

Where tentative approval of land selec-
tions by the State of Alaska under the
Statehood Act was rescinded by the Bu-
reau of Land Management to permit con-
veyance of the same lands to a Native cor-
poration under the Alaska Native Claims
Settlement Act, and subsequently Secre-
tary's Order No. 3029 (43 FR 55287

(1978) ) found that third-party interests
leading to fee title, created by the State
of Alaska in such lands, were valid exist-
ing rights which must be excluded from
conveyance to the Native corporation, the
Bureau of Land Management must rein-
state tentative approval of the State of
Alaska's selection of such lands so that
the State of Alaska is able to grant title
to such third parties as contemplated by
Order No. 3029.

APPEARANCES: Daniel B. Winn, ro
se.; M. Francis Neville, Esq., Office. of

the Regional Solicitor, on behalf of the
Bureau of Land Management; Shelley
J. Higgins, Esq., Assistant Attorney
General, on behalf of the State of
Alaska; A. Robert Hahn, Esq., Hahn,
Jewell & Stanfill, on behalf of Seldovia
Native Association, Inc.

OPINION BY:
ALASKA NATIVE CLAIMS

APPEAL BOARD

SUMMARY OF APPEAL

This appeal involves the question
of whether an open-to-entry lease
issued by the State of Alaska prior
to enactment of the Alaska Native
Claims Settlement Act (ANCSA)
on lands tentatively approved to the
State of Alaska but subsequently
withdrawn by § 11(a) (2) of ANC-
SA for possible Native selection is
protected under ANCSA. The
Board finds the question is an-
swered in the affirmative by Secre-
tary's Order No. 3029 (43 FR 55287,
Nov. 27, 1978); that the Board is
bound by published Secretarial Or-
ders; and that Order No. 3029 is
applicable to all lands still within
the Department's jurisdiction. The
Board concludes that the land un-
derlying the open-to-entry lease
here appealed must be excluded
from conveyance to the Native cor-
poration, and that the Bureau of
Land Management must reinstate
tentative approval of the State of
Alaska's.selection of such land so
that the State of Alaska is able to
grant title to the lessees as contem-
plated by Order No. 3029.
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JURISDICTION

The Alaska Native Claims Ap-
peal Board, pursuant to delegation
of authority to administer- the
Alaska Native Claims Settlement
Act, 85 Stat. 688, as amended, 43
U.S.C. §§ 1601-1628 (1976 and
Supp. I 1977), and the implement-
ing regulations in 43 CFR Part 2650
and 43 CFR Part 4, Subpart J,
hereby makes the following find-
ings, conclusions and Decision re-
versing in part the above-designated
decision of the Bureau of Land
Management.

PROCEDURAL
BACKGROUND

On Dec. 29, 1959, the State of
Alaska (State) filed a selection ap-
plication for lands near the Native
Village of Seldovia. On Oct. 4,1960,
Aug. 5, 1964, and Nov. 15, 1966, the
Bureau of Land Management
(BLM) issued decisions to tenta-
tively approve conveyance to the
State of certain lands within T. 7 S.,
R. 12 W., Seward meridian. Prior
to Dec. 18, 1971, the State issued
numerous open-to-entry (OTE)
leases for tracts within the tenta-
tively approved lands. On Dec. 18,
1971, § 11 of ANCSA withdrew for
Native selection the lands surround-
ing the Village of Seldovia, includ-
ing lands in the preceding State se-
lection. On May 16, 1974, Seldovia
Native Association, Inc. (Seldovia)
filed village selection application
AA-6701-D for lands located near
the village, including lands within
the prior State selections.

In two separate decisions, the
BLM on Oct. 6, 1975, vacated the
tentative approval previously given
for conveyance of the subject lands
to the State and on Oct. 9, 1975, ap-
proved conveyance of the lands to
Seldovia, subject to valid existing
rights therein. Seldovia had ex-
cluded the State OTE leases from
its selection application, but the
BLM, in its October 9 decision, iden-
tified and considered selected all the
OTE leases excluded by Seldovia.
The October 9 decision further
specified that the lands approved for
conveyance to Seldovia were unoc-
cupied and did not include any law-
ful entry perfected under or being
maintained in compliance with laws
leading to acquisition of title.

The State appealed the Oct. 6,
1975 decision of the BLM vacating
the tentative approval previously
given for conveyance of the lands
to the State and rejecting the State's
selection application as to such
lands. The State appeal was consoli-
dated with the Appeal of Se7lovia
Native Association, Inc., ANCAB
VLS 75-15. Seldovia had argued as
the basis for its appeal, inter alia,
that the Oct. 9, 1975, Decision to
Issue Conveyance (DIC) proposed
the reservation of OTE leases with-
out specifying the extent of the les-
sees' rights, and that the decision
should be amended to specify that
the only interest of the OTE les-
sees which survived ANCSA as a
valid existing right is the enjoy-
ment of the present lease term.-

In deciding Appeals of State of
Alaska and Seldovia Native Associ-
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ation, Inc., 2 ANCAB 1, 84 I.D. 349
(1977) [VLS 75-14/75-15], the
Board held that, pursuant to ANC
SA, land previously tentatively ap-
proved for conveyance to the State
was to be conveyed to Native corpo-
rations subject to OTE leases issued
by the State, but that at the end of
the lease term the lessee's rights
would end, and the lessee could not
enforce the option provided by
Alaska statute to receive patent to
the land because title to the land
would have passed to the Native cor-
poration upon conveyance and the
State would never obtain title to
convey to the lessee.

In response to, and as a partial re-
versal of, the position taken by the
Board in Appeals of State of Alaska
and Seldovia Native Association,
Inc., supra, the Secretary of the In-
terior issued Order No. 3016, 85 I.D.
1 (Dec. 14, 1977). Therein, the Sec-
retary determined that State OTE
leases issued prior to the effective
date of ANCSA on lands tentatively
approved to the State, together with
the lessee's statutory option to pur-
chase the lands, were valid existing
rights protected pursuant to § 14(g)
of ANCSA. The Secretary declared
that conveyances to Native corpora-
tions should be issued subject to
such OTE leases, and that the pur-
chase option could subsequently be
exercised by the lessee against the
grantee Native corporation. None-
theless, the Secretary declared that
the Order was not intended to dis-
turb any administrative determina-
tion contained in a final decision

previously rendered by any duly au-
thorized Departmental official.

On Apr. 5, 1978, the BLM reis-
sued as a single decision its decisions
of Oct. 6 and Oct. 9,1975. A portion
of the lands which had been State
selected and tentatively approved
were found to have been properly
selected under village selection ap-
plication AA-6701-D. Accordingly,
the tentative approval previously
given for conveyance of lands to the
State was rescinded in part, and the
underlying State selection applica-
tion rejected in part.

In its DIC, the BLM found that
the subject lands

do not include any lawful entry per-
fected under or being maintained in com-
pliance with Federal laws leading to
acquisition of title.

In view of the foregoing, the surface
estate of the following described lands
* * * is considered proper for acquisition
by Seldovia Native Association, Inc., and
is hereby approved for conveyance pur-
suant to section 14(a) of the act [Alaska
Native Claims Settlement Act].

Continuing, the BLM provided:
The grant of lands shall be subject to:

* * - * * *

5. The following third-party interests,
if valid, created and identified by the
State of Alaska, as provided by section
14(g) of ANCSA, all of which are lo-
cated in T. S.,- R. 12 W., Seward
Meridian:

a. Open-to-entry leases

. * * *- *

12. ADL 55132 located in SWI/4
SWY1 of section 1.

Secretarial Order 3016 of December 14,
1977, establishes the policy of the Depart-
ment of the Interior to valid existing
rights under ANCSA. However, the order
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is not retroactive in that it does not af-
fect the final decision previously rendered
by the Alaska Native Claims Appeal
Board, VLS 75-14 and 15.

On Apr. 28, 1978, Daniel B.
Winn, lessee under OTE lease
number ADL 55132, filed his Notice
of Appeal from the above-refer-
enced decision of the BLM. On
Aug. 31, 1978, the Board suspended
further action and briefing in this
appeal pending reconsideration of
Secretary's Order No. 3016, supra.

On Nov. 20,1978, the Secretary of
the Interior issued Order No. 3029,
43 FR 55287 (1978). Order No.
3029, supra, reaffirmed the-Secre-
tary's position in Order No. 3016,
supra, that rights created pursuant
to the State's OTE lease program
are valid existing rights within the
meaning of ANCSA. Revising his
earlier position, though, that con-
veyances of land under ANOSA
should be issued subject to previ-
ously-issued OTE leases, the Secre-
tary declared that land covered by
such leases should be excluded from
conveyances to Native corporations.
Also, the Secretary referred to the
Solicitor the question of whether
the Order should be applied retro-
actively to decisions of this Board
and of the BLM issued prior to
publication of Order No. 3029,
supra.

The issue of retroactivity was
decided Mar. 27, 1980. By publica-
tion of Departmental Manual
Release Number 2246, 601 DM 2,
the Secretary decided that the
policy set forth in Order No. 3029,
supra, would be applied retroactive-
ly. The Secretary also expressly

reversed the decision of this Board
in Appeals of State of Alaska and
Seldovia Native Association Inc.,
supra. The Secretary adopted the
memorandum of the Solicitor dated
June 2, 1979 (attached as Appendix
3 to 601 DM 2) as the position of the
Department and decided that the
policy stated in Order No. 3029,
supra, would apply to all land
still within the Department's
jurisdiction.

The Board, on May 9, 1980,
ordered the record of the appeal
closed as of June 9, 1980, but
allowed the filing of additional
briefing prior to closing of the rec-
ord. Seldovia and the State each
filed an additional brief pursuant to
the Board's order.

DECISION

[1] The Board has previously
held that it is bound by statements
of Secretarial policy contained in a
Secretarial Order published in the
Federal Register. Appeal of Ousin-
kie Native Corp., 4 ANCAB 3, 86
I.D. 618 (1979) [VLS 78-7]. The
Board is also bound by statements
of policy made by the Secretary and
contained in a published Depart-
mental Manual Release.

[2] Thus, the Board is bound by
the Secretarial policy expressed in
Order No. 3029, supra, and in
Departmental Manual Release
Number 2246, supra, which policy
is dispositive of this appeal. Specif-
ically, where lands tentatively
approved for conveyance under the
Alaska Statehood Act, 72 Stat. 339,
48 U.S.C. Prec. §21 (1958), were

376
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leased by the State pursuant to its
OTE lease program prior to enact-
ment of ANCSA, such lands must,
pursuant to Order No. 3029, supra,
be excluded from conveyance under
ANCSA because the leases and
concurrent purchase options are
valid existing rights leading to the
acquisition of title. Further, the
OTE lessees are not precluded by
the ANCSA conveyance from
receiving patent for the leased land
from the State.

[3] This policy is applicable to
all lands still within the Depart-
ment's jurisdiction, even if the deci-
sion to convey such lands under
ANGSA was issued prior to pub-
lication of Order No. 3029, supra.

[4] Tentative approval of land
selections .by the State under the
Statehood Act, supra, was rescinded
by BLM to permit conveyance of
the same lands to Seldovia under the
Alaska Native Claims Settlement
Act. Subsequently, Order No. 3029,
supra, found that third-party inter-
ests leading to fee title, created by
the State in such lands, were valid
existing rights which must be
excluded from conveyance to the
Native corporation. Accordingly,
BLM must reinstate tentative
approval of the State's selection of
such lands so that the State is able
to grant title to such third parties
as contemplated by Order No. 3029,
supra.

ORDER

It is therefore Ordered that the
decision of the Bureau of Land
Management here appealed is re-

versed to the following limited
extent:

(a) The BLM's rejection of State
of Alaska selection application A-
050903 is reversed insofar as the re-
jection applies to lands covered by
OTE lease ADL 55132 issued by the
State of Alaska.

(b) Lands covered by OTE lease
ADL 55132, shall be excluded from
those lands to be conveyed to Sel-
dovia Native Association, Inc.

All pending motions of the
parties before the Board in this ap-
peal not specifically addressed here-.
in are denied.

The Bureau of Land Manage-
ment is hereby directed to take ac-
tion consistent with this decision.

This represents a unanimous de-
cision of the Board.

JuDITII M. BRADY
Administrative Judge

ABIGAIL F. DNNING
Administrative Judge

JOSEPH A. BALDWIN
Administrative Judge

BRANHAM AND BAKER COAL CO.,
INC.

2 IBSMA 209

Decided August 28,1980

Appeal by the Office of Surface Mining
Reclamation and Enforcement from a
Jan. 7, 1980, decision by Administra-
tive Law Judge Tom M. Allen vacating
Notice of Violation No. 79-2-55-21
(Docket No. NX 9-124:-R).
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Affirmed.

1. Surface Mining Control and Recla-
mation Act of 1977: Inspections:
Generally

The regulation, 30 CFR 715.11(b), re-
quiring that authorizations to operate-
be available for inspection at or near the
minesite obligates the permittee or mine
operator to maintain those authorizations
where they are readily available for re-
view by an inspector during an on-site
inspection. However, if the authoriza-
tions are not immediately available and
the inspector wants to review them, he
or she must specifically direct that they
be produced within a reasonable time.

APPEARANCES: D. B. Kazee, Esq.,
Francis, Kazee and Francis, Preston-
burg, Kentucky, for Branham and
Baker Coal Co., Inc.; Charles P. Gault,
Esq., Office of the Field Solicitor, Knox-
ville, Tennessee, Walton D. Morris, Jr.,
Esq., and Marcus P. McGraw, Esq.,
Assistant Solicitor for Enforcement,
Division of Surface Mining, Office of the
Solicitor, Washington, D.C., for the
Office of Surface Mining Reclamation
and Enforcement.

OPINION BY THE INTERIOR
BOARD OF SURFA CE MINING

AND RECLAMATION
APPEALS

Procedural Background

On Aug. 28, 1979, pursuant to the
Surface Mining Control and Recla-
mation Act of 1977,1 two Office of
Surface Mining Reclamation and
Enforcement (OSM) inspectors in-
spected the Nos. 12 and 13 mines of

'Act of Aug. 3, 1977, 91 Stat. 445, 30 U.S.C.
§§ 1201-1328 (Supp. I 1977).

Branham and Baker Coal Co., Inc.
(Branham), located in Magoffin
County, Kentucky, and issued
Notice of Violation No. 79-2-55-
21 charging Branham with a viola-
tion of 30 CFR 715.11(b), "[flail-
ure to have authorizations to oper-
ate at or near the minesite."

Branham filed an application for
review of the notice. Following a
hearing held on Nov. 16, 1979, Ad-
ministrative Law Judge Allen is-
sued a written decision on Jan. 7,
1980, vacating the notice of viola-
tion. OSM filed a timely notice of
appeal and both parties have filed
briefs.

Factual Back ground

When the OSM inspectors ar-
rived at Branham's mine on Aug. 28,
1979, they met the pit foreman,
identified themselves, informed him
they were there to make an inspec-
tion, and requested the mine author-
izations. The pit foreman did not
have them, but he called the mine
superintendent on the truck radio
and informed the inspectors that
the superintendent was "on the other
job" and would be "over there a
little bit later" (Tr. 8). The inspec-
tors started their inspection and the
superintendent arrived 20 or 30 min-
utes later. OSM inspector Gary
Francis told the superintendent that
they needed the authorizations. The
superintendent looked in his truck,
but found only the mine map. In-
spector Francis believed that the
superintendent thought the author-
izations were in the truck (Tr. 8).
The superintendent told the inspec-
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tors that the authorizations were in
Branham's office in Prestonburg
(Tr. 10). The inspector did not ask
the superintendent to get the au-
thorizations, nor did the superin-
tendent offer to get them (Tr. 10).
The inspectors had just about com-
pleted their inspection. They were
ready to leave about 20 minutes af-
ter the superintendent arrived (Tr.

It was approximately 16 miles
from Branham's office in Preston-
burg to the minesite (Tr. 21-23).
There is radio communication be-
tween the site and the office (Tr. 23).
If a call had been made, the permit
package could have been delivered
to the minesite in approximately 20
minutes (Tr. 23).

Discussion

The regulation that Branham was
charged with violating, 30 CRFR
715.11 (b), states: "Authorizations
to operate. A copy of all current
permits, licenses, approved plans, or
other authorizations to operate the
mine shall be available for inspec-
tion at or near the ine site."
(Italics added). The preamble to
the interim regulations contains the
following language in response to
comments concerning 30 CFR
715.11 (b) : "In order to ensure effec-
tive and efficient enforcement it is
necessary for permits and related
documents to be readily available to
State and Federal officials in the
course of their on-site inspections.
However, the phrase 'at or near the
mine site' is intended to include of-

fices in nearby towns." 
OSM argues that 30 CFR 715.11

(b) requires the mine operator to
make the authorizations available
to the inspector during the course of
the on-site inspection. OSM indi-
cates that its policy concerning vio-
lations of 30 CFR 715.11(b) is to
have inspectors request to see copies
of authorizations at the beginning
of their inspections, and a violation
is written only if the documents are
not furnished to the inspector dur-
ing the inspection. If the documents
are at a nearby location and are
brought to the minesite during the
inspection, a violation is not writ-
ten.

OSM agrees that Branham's sys-
tem was workable and that main-
taining the records in Prestonburg
did not violate the regulation (OSM
Brief at 6). OSM also states that a
violation would not have been writ-
ten if Branham's employee had
callediPrestonburg and had the au-
thorizations delivered. Therefore,
OSM's contention is that the critical
factor in this case is that Branham's
employee failed to call the Preston-
burg office.

[1] The regulation obligates the
permittee or mine operator to main-
tain the authorizations where they
are readily available, to an inspector
during the course of an on-site in-
spection. However, if the authoriza-
tions are not immediately available
and the inspector wants to review
them, he or she must specifically di-

242 FR 62642 (Dec. 13, 1977).
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rect that they be produced within a
reasonable time.

In this case there is no question
that the authorizations were readily
available in Branham's Preston-
burg office. What was lacking was a
specific direction by the inspector
to. produce them. The inspector tes-
tified that he did not instruct the
superintendent to get the authoriza-
tions after the superintendent real-
ized he did not have them with him.
There is no evidence that the in-
spector explained the consequences
of failing to produce the, documents.
Given the fact that the inspection
was nearly complete, it would be
reasonable for the superintendent to
have concluded that the inspector
no longer wanted they authoriza-
tions.

Therefore, while we agree with
OSM that the responsibility for
producing the authorizations is on
the permittee or mine operator, an
inspector must ask that they be pro-
duced within a reasonable time.
Failure to produce them following
a specific direction would constitute
a violation of the regulation. There
was no violation of 30 CFR
715.11(b) under the facts of this
case.

The decision appealed from is
affirmed.

WILL A. IRWIN
Chief Administrative Judge

NEWTON FRISHBERG
Administrative Judge

MELVIN J. MIRIN
Administrative Judge

BETHLEHEM MINES CORP

2 ISMA 215

Decided August 29, 1980

Notice of appeal filed by Bethlehem
Mines Corp., from an Apr. 3, 1980, de-
cision of Administrative Law Judge
Sheldon L. Shepherd in Docket No. CH
0-149-R, sustaining Notice of Viola-
tion No. 80-I-54-3 issued for failure
to pass all surface drainage through a
sedimentation pond at a rail loading
facility in violation of 30 CFR
715.17(a) and 717.17(a).

Affirmed.

1. Surface Mining Control and Recla-
mation Act of 1977: Tipples and
Processing Plants: In Connection
with-Surface Mining Control and
Reclamation Act of 1977: Words and
Phrases

-"Surface coal mining operations." A
coal loading facility controlled by the
same company that owns the mine sup-
plying coal to it may conduct activities
"in connection with" a surface coal mine
within the meaning of "surface coal min-
ing operations" in 30 CPR 700.5.

2. Surface Mining Control and Recla-
mation Act of 1977': Tipples and
Processing Plants: At or Near a Mine-
site-Surface Mining Control and
Reclamation Act of 1977: Words and
Phrases '

"Surface coal mining operations." A coal
loading facility functionally and econom-
ically integrated with a commonly con-
trolled coal mine located 2 miles away
may be "near a minesite within the
meaning of "surface coal mining opera-
tions" in 30 CPR 700.5.
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3. Surface Mining Control and Recla-
mation Act of 1977: Words and
Phrases

"Permit area." During the initial regula-
tory program, when a facility otherwise
included within the meaning of "surface
coal mining operations" is not specifically
covered by a permit, the "permit area" is
at least coextensive with the disturbed
area.

APPEARANCES: Henry Ingram, Esq.,
and R. Henry Moore, Esq., Rose,
Schmidt, Dixon, Hasley, Whyte &
Hardesty, Pittsburgh, Pennsylvania,
for Bethlehem Mines Corp.; William
F. Larkin, Esq., Office of the Field So-
licitor, Charleston, West Virginia,
Mark Squillace, Esq., and Marcus P.
McGraw, Esq., Assistant Solicitor for
Enforcement, Office of the Solicitor,
Washington, D.C., for the Office of
Surface Mining Reclamation and En-
forcement.

OPINION BY THE INTERIOR
BOARD OF SURFACE

MINING AND
RECLAMATION APPEALS

Bethlehem Mines Corp. (Bethle-
hem) has sought review of a deci-
sion of the Hearings Division su-
staining a notice of violation issued
by the Office of Surface Mining
Reclamation and Enforcement
(OSM) for alleged noncompliance
with the sedimentation pond re-
quirements of the Surface Mining
Control and Reclamation Act of
19771 and 30 CFR 715.17(a) and
717.17(a). For the reasons dis-
cussed below,- we affirm that deci-
sion.

'Act of Aug. 3, 1977, 91: stat. 445, 30
U.S.C. §§ 1201-1328 (Supp. I, 1977).

Background

On Jan. 16, 1980, an OSM inspec-
tor visited a rail loading facility in
Butler County, Pennsylvania. The
sign at the entrance to the facility
identified it as "Mine 91 Rail Load-
ing Facility, Bethlehem Mines Cor-
poration" and listed Bethlehem
Mine's Mine Safety and Health
Administration (MSHA) number
(Exh. H; Tr. 23-24). The facility
covered approximately 2.4 acres and
consisted of coal stockpiles, a con-
veyor, a high-lift, and other equip-
ment needed to load coal onto rail-
road cars (Tr. 80, 92).

The foreman at the tipple started
to accompany the inspector and
then decided he should contact
Bethlehem's main office at Mine 91,
located 2 miles away. He left the in-
spector, contacted Bethlehem, and
then returned to the inspector (Tr.
9-10, 78) . When the inspector found
no sedimentation control structures
at the tipple and evidence that coal
and coal fines had left the disturbed
area, the foreman requested that the
resulting notice of violation, num-
bered 80-I-54-3, be served. on Beth-
lehem officials at Mine 91 (Tr. 10-
12). The inspector did this, and
then returned to the tipple with
those officials at their request to dis-
cuss abatement (Tr. 12, 15, 16).

The land on which the tipple is
located is owned by the Bessemer &
Lake Erie Railroad and leased by
Bethelehem Mines Corp. (Tr. 75,
92). The facility is operated by
Wayne W. Sell Corp., an independ-
ent trucking operation, under con-
tract with Bethlehem Steel Corp.
(Tr. 57-58, 73-74). That contract

3813801
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describes the services provided by
Sell as: "Operating Bethlehem
Mines Corporation tipple in Clinton
Township, Butler County, and
loading of rail cars on the Bessemer
& Lake Erie Railroad Company sid-
ing at that location." Coal was to be
loaded in such quantities "as re-
quired" and at such times "as re-
quired" by the superintendent of
Bethlehem Mines (Exh. 1).

In 1979 approximately 95 percent
of the coal loaded through the
facility came from Bethlehem Mine
91 (Tr. 63), while 100 percent of the
coal loaded in 1980 came from that
mine (Tr. 15, 63). When Mine 91
was placed on an indefinite standby
status on Feb. 28, 1980, the tipple
was also closed (Tr. 59, 73).

The decision below found that the
tipple was subject to OSM regula-
tion and sustained the notice of vio-
lation. Bethlehem appealed this
decision and both parties filed
briefs. Pursuant to a request made
by Bethlehem, an oral argument
was held on Aug. 7, 1980.

DisUmsion and Conclumions

In Drunimond Coal Co., 2
IBSMA 96, 87 I.D. 196 (1980), the
Board stated a two-part test for de-
termining whether a coal process-
ing or loading facility is a surface
coal mining operation within the
meaning of 30 CFR 700.5. That test
involves whether the facility is op-
erated "in connection with" a mine
and is "at or near the minesite." We
find .that both of these tests are met
in this case.

[1] The loading facility is oper-
ated in connection with the Bethle-
hem Mine 91. Although the connec-

tion is evidenced by many of the
facts adduced at the hearing, the
Board considers the following facts
especially significant. The facility
was under Bethlehem's control by
virtue of the lease of the property
from the railroad. The tipple was
identified as being the rail loading
facility for Bethlehem's Mine 91
through the sign at its entrance. The
contract between Bethlehem and
Sell indicated that Bethlehem con-
sidered that Sell was providing
services at a Bethlehem facility.
The- foreman at the tipple paid
clear deference to Bethlehem. When
Mine 91 stopped production, the tip-
ple was closed and employees there
were laid off. Although the facility
was neither owned nor operated by
Bethlehem, as was the case in both
Druminond, supra, and Drunmnond
Coal Co., 2 IBSMA 189, 87 I.D. 347
(1980), Bethlehem controlled the
facility through its lease from the
railroad and contract with Sell. See
Virginia Iron, Coal & Coke Co., 2
IBSMA 165, 171, 87 I.D. 327, 330
(1980). Such control, combined
with Bethlehem's use of the tipple
to load coal from Mine 91 and pub-
lie advertising of a relationship be-
tween the mine and tipple through
the sign bearing its MSHA number
at the entrance is sufficient to estab-
lish that the facility is operated in
connection with that mine within
the meaning of 30 CFR 700.5.

[2] The facility is also located
"at or near the minesite." It is only
2 miles away from the mine. The
economic and functional integra-
tion and common control of the tip-
ple and the mine are sufficient to
bring the facility within the mean-
ing of "near" in 30 CFR 700.5.
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The findings that the tipple is op-
erated in connection with Mine 91
and is near that mine make the fa-
cility a surface coal mining opera-
tion subject to OSM regulation. The
decision below that the rail loading
facility is subject to regulation by
OSM is proper.

[3] Bethlehem also argued that
because Pennsylvania does not is-
sue permits for loading facilities,
there is no "permit area." 30 CFR
715.17(a) and 717.17(a) require
that surface drainage from the dis-
turbed area be passed through a
sedimentation pond before leaving
the permit area. The notice issued
to Bethlehem stated that discharges
were not passing through a pond
before leaving the "disturbed area."
During the initial regulatory pro-
gram, when a facility otherwise in-
cluded within the meaning of "sur-
face coal mining operations" is not
specifically covered by a permit, the
"permit area" is at least coextensive
with the disturbed area.

Bethlehem raised other argu-
ments going to the validity of the
notice of violation that were ad-
dressed in the decision below. We
see no reason to disturb the conclu-
sions that each of these arguments
was without merit.

Therefore, the Apr. 3, 1980, deci-
sion of the Hearings Division is
affirmed.

MELVIN J. MMKIN
Administrative Judge

WILL A. IRWIN
Chief Administrative Judge

NEWTON FsnmERGo
Administrative Judge

SUNBEAM COAL CORP.

2 IESNA 222

Decided August 29, 1980

Notice of appeal filed by Sunbeam Coal
Corp., from a Feb. 4, 1980, decision of
Administrative Law Judge Sheldon L.
Shepherd in Docket No. CH 9-108-R
sustaining violation No. 3 of Notice of
Violation No. 79-I-18-11 issued for
diverting the flow of an intermittent
stream without regulatory authority
approval in violation of 30 CFR
715.17(d) (1).

Reversed.

1. Surface Mining Control and Recla-
mation Act of 1977: Evidence:

Generally

The existence of an intermittent stream
at the time of an OSM inspection and at
subsequent inspections and the statements
of mine officials that an intermittent
stream existed before the initial inspec-
tion raise a rebuttable presumption that
an intermittent stream subject to the re-
quirements of 30 CFR 715.17(d) existed
prior to mining.

2. Surface Mining Control and Recla-
mation Act of 1977: Evidence: Gen-
erally

Persuasive, uncontradicted evidence that
the state regulatory authority considered
a stream to be ephemeral before the
granting of a permit, coupled with other
evidence to the same effect, is sufficient
under the circumstances to rebut the pre-
sumption that an intermittent stream ex-
isted prior to mining.

APPEARANCES: Leo M. Stepanian,
Esq., Brydon, Stepanian & Muscatello,
Butler, Pennsylvania, for Sunbeam
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Coal Corp.; Billy Jack Gregg, Esq.,
Office of the Field Solicitor, Charleston,
West Virginia, Mark Squillace, Esq.,
and Marcus P. McGraw, Esq., Assistant
Solicitor for Enforcement Office of the
Solicitor, Washington, D.C., for the
Office of Surface Mining Reclamation
and Enforcement.

OPINION BY TE INTERIOR
BOARD OF SURFACE

MINING AND RECLAMATION
APPEALS

Sunbeam Coal Corp., (Sunbeam)
has sought review of a decision
issued on Feb. 4, 1980, by Adminis-
trative Law Judge Sheldon L. Shep-
herd sustaining Violation No. 3 of
Notice of Violation No. 79-I-18-
11 The notice was issued pursuant
to the Surface Mining Control and
Reclamation Act of 1977 (Act) 2

and alleged that Sunbeam had di-
verted the flow of an intermittent
stream on the permit area without
regulatory authority approval in
violation of 30 CFR 715.17(d) (1).
For the reasons discussed below, we
reverse that decision.

BackgroundX

On May 16-17,1979, the Office of
Surface Mining Reclamation and
Enforcement (OSM) inspected

l Notice . of Violation No. 79-I-18-11
originally contained four violations: Review of
violation No. 1 was withdrawn with prejudice
at the hearing by Sunbeam; violation No. 4
was vacated by OSM at the hearing; violation
No. 2 was decided against Sunbeam by the
Administrative Law Judge, but was not
appealed.

3Act of Aug. 3, 1977, 91 Stat. 445, 30 U.S.C.
§§ 1201-1328 (Supp. I 1977).

.TMENT OF THE INTERIOR

Sunbeam's McGarvey surface min-
ing operation in Butler County,
Pennsylvania. Mining had been
completed on permit No. 179-37
(Tr. 67), but was continuing on per-
mit No. 179-37A a neighboring
area. In inspecting the reclamation
operations on permit No. 179-37,
OSM discovered a stream flowing
through the reclaimed area. Based
upon his observations of the stream
channel and the statements of the
site superintendent, the inspector
concluded that the stream flowed
more than 30 consecutive days dur-
ing the year and was, therefore, an
intermittent stream under 30 CFR
710.5 (Tr. 68-69, 87, 93).3 Because
Sunbeam did not have permission
from the regulatory authority to di-
vert an intermittent stream, the in-
spector issued violation No. 3 of
Notice of Violation No. 79-1-
18-11 for a violation of 30 CFR
715.17(d) (1).4 On four subsequent
visits covering more than a month,
the inspector found the stream al-
ways flowing in substantially the
same manner (Tr. 75-86, 115).

The evidence at the hearing
showed that Pennsylvania deter-

330 CFR 710.5 reads:
"Intermittent or perennial stream means a

stream or part of a stream that flows continu-
ously during all (perennial) or for at least one
month (intermittent) of the calendar year as
a result of ground-water discharge or surface
runoff. The term does not include an ephemeral
stream which is one that flows for less than
one month of a calendar year and only In
direct response to precipitation in the im-
mediate watershed and whose channel bottom
is always above the local water table."

430 CFR 715.17(d) (1) reads in pertinent
part: "Flow from perennial and intermittent
streams within the permit area may be diverted
only when the diversions are approved by the
regulatory authority and they are in com-
pliance with local, State, and Federal statutes
and regulations."

[87 I.D.
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mines whether a stream is an inter-
mittent stream by referring to Geo-
logical Survey topographical maps
(Tr. 71). These maps, however, do
not indicate an intermittent stream
that is less than 2,000 feet long or
within 1,000 feet of a change of wa-
tershed (Tr. 73). The State was fa-
miliar with the area, which was a
wooded hollow before mining, both
because of work it was doing to seal
some adjacent abandoned mine
workings and from inspections of
the permit area before granting the
permit (Tr. 97-98, 110-111, 147).
The permit as issued did not men-
tion an intermittent stream (Tr. 70,
91,94,122).

Sunbeam's vice president/general
manager testified that there was not
an intermittent stream on the per-
mit area before they began mining
(Tr. 160). Flow from several areas
above the permit area had been di-
verted as a result of the mining op-
eration, increasing the amount of
flow in the channel (Tr. 146-147).
Sunbeam submitted a letter from a
hydrogeologist with the Depart-
ment of Environmental Resources
of the Commonwealth of Pennsyl-
vania indicating that, based on its
knowledge of the area, Pennsyl-
vania had considered the stream to
be ephemeral under OSM regula-
tions (Tr. 102-103; Exh. A).

The Administrative Law Judge
found that the stream was intermit-
tent and upheld the notice of viola-
tion issued for diverting its flow
without regulatory authority ap-
proval. Sunbeam appealed this deci-
sion and both parties filed briefs.

Discussion and Conclusions

[1] OSM established a prima
facie case that an intermittent
stream existed prior to mining. The
existence of an intermittent stream
at the time of the inspection and on
subsequent followup inspections
raises a presumption that one ex-
isted before mining. OSM was also
entitled to rely upon statements by
the mine superintendent that an in-
termittent stream had existed be-
fore the inspection. See Burgess
Mining & Construction Corp., 1
IBSMA 293, n.4 at 296, 86 I.D. 656,
n.4 at 657 (1979). Cf. Island Creek
Coal Co., 1 IBSMA 316, 320, 86 LD.
724,726 (1979). If this evidence had
been uncontroverted, a finding that
the stream had been intermittent be-
fore mining began would have been
justified. See James Moore, 1
*IBSMA 216, n.7 at 223, 86 I.D. 369,
n.7 at 373 (1979).

[2] Sunbeam, however, did con-
test this evidence. It was shown that
an intermittent stream was not in-
dicated on Geological Survey maps.
OSM countered this evidence with
expert testimony that, under some
circumstances, those maps do not
show all streams that are intermit-
tent under OSM regulations. OSM
presented no testimony, however,
that those circumstances existed in
this case. Sunbeam's vice president/
general manager testified that there
was no stream in the area before
mining began and that the drainage
patterns were altered as a result of
reclamation activities. Sunbeam
testified that Pennsylvania was very
familiar with the area because of
work being done to seal adjacent

m] 385
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abandoned mine workings and be-
cause of the investigation of the
area conducted -prior to the grant-
ing of the permit. Sunbeam intro-
*duced a letter from Pennsylvania
stating its reasons for defining the
stream as ephemeral prior to min-
ing. That letter shows knowledge
of the specific area and of the
definitions of intermittent and
emphemeral streams.

OSM did not counter Sunbeam's
evidence. Under the facts of this
case, Sunbeam rebutted OSM's
prima facie case that an intermit-
tent stream existed prior to mining.

Therefore, the Feb. 4, 1980, deci-
sion is reversed and violation No. 3
of Notice of Violation No. 79-I-18-
11 is vacated.

NEWTON FRISHBERG
Administrative Judge,

MELVIN J. MIRRIN
Administrative Judge

WILL A. IRWIN

Chief Administrative Judge

UNITED STATES
v.

ALBERT MARTINEZ ET. AL.

49 IBLA 360

Decided August 29,1980.

Appeal from decision of Administrative
Law Judge Sweitzer dismissing contest
against the Martinez Nos. 1, 2, 3, and
the south half of No. 4 placer mining
claims. WY 38131.

Affirmed.

1. Mining Claims: Common Varieties
of Minerals: Generally-Mining
Claims: Determination of Validity-

Mining Claims: Discovery: Market-
ability-Surface Resources Act: Gen-
erally

Sec. 3 of the Surface Resources Act of
July 23, 1955, 69 Stat. 367, 368, 30 U.S.C.
§ 611 (1976), declared that common
varieties of sand and gravel are not valu-
able mineral deposits under the mining
laws. In order for a claim for such ma-
terial to be sustained as validated by a
discovery, the prudent man-marketability
test of discovery of a valuable mineral
deposit must have been met at the date
of the Act, and reasonably continuously
thereafter.

2. Mining Claims: Determination of
Validity-Mining Claims: Discovery:
Generally-Mining Claims: Discovery:
Marketability

The prudent man test of discovery has
been satisfied where minerals have been
found in sufficient quantity and of suffi-
cient quality that a person of ordinary
prudence would be justified in the further
expenditure of his labor and means with
a reasonable prospect of success in devel-
oping a valuable mine. The marketability
refinement of the prudent man test of dis-
covery requires that the mineral locator
must show that by reason of accessibility,
bona fides in development, proximity to
market, existence of present demand, and
other factors, the mineral deposit is of
such value that it can be mined, removed
and disposed of at a profit.

3. Administrative Procedure: Burden
of Proof-Administrative Procedure:
Hearings-Mining Claims: Contests

When the Government contests a mining
claim on a charge of lack of discovery
of a valuable mineral deposit, it has as-
sumed the burden of going forward with
sufficient evidence to establish a prima
facie case. Where a Government mineral
examiner testifies that he has examined
a claim and found the quantity of min-
erals insufficient to support a finding of
discovery, a prima facie case of inva-
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lidity has been established and the bur-
den shifts to the claimants to show by
a preponderance of the evidence that a
discovery has been made.

4. Administrative Procedure: Hear-
ings-Mining Claims: Contests-Min-
ing Claims: Discovery: Marketability

Where there is not sufficient reason
shown to disturb an Administrative Law
Judge's finding that the prudent man-
marketability test was met as of July 23,
1955, and continuously thereafter by
mining claimants who extracted and
profitably sold sand and gravel from the
claims prior to that date and continu-
ously thereafter, the decision will be sus-
tained on appeal.

5. Administrative Procedure: Hear-
ings-Mining Claims: Contests-Min-
ing Claims: Discovery: Marketabil-
ity-Rules of Practice: Hearings

The Board of Land Appeals will not order
a further hearing in a mining claim con-
test case where a patent application has
been filed merely because the evidentiary
record is inadequate to invalidate the
claims for lack of a discovery of a valu-
able mineral deposit, if the claimant is
found to have met the discovery test.

APPEARANCES: Paul J. Hickey,
Esq., Rooney, Horiskey, Bagley &
Hickey, Cheyenne, Wyoming for con-
testees; Patricia Boleyn Walker, Esq.,
Office of the Solicitor, U.S. Department
of the. Interior, Denver, Colorado, for
contestant.

OPINION BY
ADMINISTRATIVE JUDGE

THOMPSON

INTERIOR BOARD OF
LAND APPEALS

The United States of America,
contestant, appeals from the deci-

sion, dated Mar. 12, 1979, of Admin-
istrative Law Judge Harvey C.
Sweitzer dismissing appellant's
contest complaint against Albert
and Maximilian Martinez, contest-
ees, as to the Martinez Nos. 1, 2, 3,
and the south half of No. 4, placer
mining claims. The 4 claims, situ-
ated in sec. 24, T. 22 N., R. 86 W.,
sixth principal meridian, Carbon
County, Wyoming, were located for
sand and gravel on June 18, 1955,
35 days prior to enactment of the
Act of July 23, 1955, 69 Stat. 368, 30
U.S.C. § 611 (1976), which removed
common varieties of sand and
gravel from mining location.

In 1966, BLM instituted contest
proceedings against Martinez claim
No. 4. On Mar. 27, 1970, the Hear-
ing Examiner, L. K. Luoma,1 found
that there was a discovery of a valu-
able mineral deposit on the claim
prior to July 23, 1955, and that the
discovery continued to exist to the
time of the decision.2 Following
submission of patent applications
for all 4 claims, BLM issued a con-
test complaint against the claims
Dec. 12, 1975. A hearing was held
before Judge Sweitzer on Dec. 21
and 22, 1977, in Cheyenne,
Wyoming.

The parties stipulated to the is-
sues to be resolved at the hearing.
They were:

1. Whether the lands included in the
South Half of Martinez No. 1, the North

1The Civil Service Commission changed the
title of Hearing Examiner to Administrative
Law Judge on Aug. 19, 1972. 37 PR 16787.

2 United States v. AIbert Martinez and Marc
Martinez, Wyoming Contest No. 0252640,
Mar. 27, 1970.

l6]
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Half of Martinez No. 3, and the North
Half of Martinez No. 4 placer mining
claims are nonmineral in character in ac-
cordance with the application of the "Ten
Acre Rule".

2. Whether the sand and gravel con-
tained within the subject claims is lo-
catable under the mining law, or whether
the material is suitable only for fill pur-
poses, road base or comparable use.

3. Whether the Contestees have dis-
covered valuable minerals within the
limits of Martinez No. 1, Martinez No. 2,
and Martinez No. 3 placer mining claims.

4. If a discovery of a valuable mineral
has been made within the limits of the
subject claims, whether said discovery
has continued from the date of location
to the present time with regard to Mar-
tinez No. 1, Martinez No. 2, and Martinez
No. 3 placer mining claims and from
March 27, 1970, to the present time with
regard to Martinez No. 4 placer mining
claim.

Decision, p. 3.

At the hearing the Government
mineral examiner testified that he
examined the claims, studied the
market and concluded that a pru-
dent person would not be justified in
spending time and money in devel-
oping these claims. The contestees
produced two expert witnesses, a
registered engineer and surveyor,
and a consulting geologist, both of
whom concluded, after examining
the claims, that a person would have
a reasonable prospect of developing
a profitable mining operation on the
claims. Albert Martinez, one of the
contestees, testified that he and his
brother Maxmilian had operated the
claims continuously since June 1955,

deriving most of their income from
the claims. Judge Sweitzer ruled
that the Government established a
prima facie case of no discovery but

the contestees satisfied their burden
of showing by a preponderance of
the evidence that a discovery of a
valuable mineral deposit was made
prior to July 23,1955, and continued
to the time of the hearing on all 4
claims, excepting the north half of
Martinez No. 4 which contestees con-
ceded is not mineral in character.

On appeal, appellant-contestant
challenges the sufficiency of con-
testees' evidence to meet the contest-
ees' burden of proof, pointing to
their failure to provide a detailed
cost analysis comparing expenses
and earnings. Contestant argues
that its expert used market figures
supplied by the State of Wyoming
and his own estimates of quantity
in concluding that the claims could
not be mined at a profit. Contestant
asserts that contestees failed to
supply the specific, probative
evidence of a valuable mineral dis-
covery necessary to overcome the
Government's prima facie case. Con-
testant reiterates its contention that
the south half of claim No. 1, and
the north half of claim No. 3 are
nonmineral in character. Finally,
contestant asks for a further hear-
ing in the event this Board finds the
evidence inadequate to invalidate
the claims. Contestant submitted no
offer of additional proof in support
thereof.

Contestees' answer to the state-
ment of reasons pointed to Albert
Martinez's testimony concerning
his earnings from the claims and
to an asserted lack of foundation
for the cost analysis relied on by
contestant as grounds to affirm the
decision below. Contestees assert



UNITED STATES V. ALBERT MARTINEZ
August 29, 1980

that the evidence shows the claims
have been operated at a profit for
24 years and that they have met the
requirements of law for patents.

[1] Sec. 3 of the Surface Re-
sources Act of July 23,1955,69 Stat.
368,30 U.S.C. § 611 (1976), declared
that common varieties of sand and
gravel and certain other materials
are not valuable mineral deposits
under the mining laws (30 U.S.C.
§ 22 (1976) ); United States v. Cole-
man, 390 U.S. 599 (1968). In order
for a mining claim for a common
variety of sand or gravel located
prior to the Act of July 23, 1955, to
be sustained as a claim validated by
a discovery, the prudent man-
marketability test of discovery of a
valuable mineral deposit must have
been met at the time of the Act,
Barro'ws v. Hickeel, 447 F.2d 80, 82
(9th Cir. 1971); Palmer v. Dredge
Corp., 398 F.2d 791, 795 (9th Cir.
1968), cert. denied, 393 U.S. 1066
(1969), and reasonably continu-
ously thereafter. United States v.
Taylor, 19 IBLA 9, 82 I.D. 68
(1975); State of California v.
Doria Mining & Engineering Corp.,
17IBLA 380 (1974).

[2] The prudent man test requires
a showing of minerals in sufficient
quantity that: "[A] person of ordi-
nary prudence would be justified in
the further expenditure of his labor
and means, with a reasonable pros-
pect of success, in developing a val-
uable mine." Castle v. Womble, 19
L.D. 455, 457 (1894), approved in
Chrisman v. Miller, 197 U.S. 313,
322 (1905). The marketability re-
finement of the prudent man test

requires that the claimant show that
by reason of accessibility, bona fides
in development, proximity to mar-
ket, existence of present demand,
and other factors, the mineral de-
posit is of such value that it can be
mined, removed and disposed of at
a profit. United States v. Coleman,
supra; Solicitor's Opinion, 54 I.D.
294, 296 (1933), approved in Foster
v. Seaton, 271 F.2d 836, 838 (D.C.
Cir. 1959), and recognized in Verrue
v. United States, 457 F.2d 1202 (9th
Cir. 1972).

[3] In a mining claim contest, the
Government has assumed the bur-
den of going forward with sufficient
evidence to establish a prima facie
case. The testimony of a Govern-
ment mineral examiner that he has
examined the claim and found the
mineral value insufficient to support
a finding of discovery establishes
the prima facie case and shifts the
burden to the claimant to show by
a preponderance of the evidence
that a discovery has been made.
United States v. Taylor, supra.

At the hearing, Larry Steward
and Frederick Georgeson, BLM
mineral specialists, testified for
contestant. Most of the contestant's
case was based on Steward's expert
opinion. He examined the claims in
1974 and 1975. His testimony is
summarized by Judge Sweitzer as
follows:

During part of these examinations he
was accompanied by Albert Martinez, one
of the Contestees. Mr. Martinez identified
places on the claims where samples of the
sand and gravel should be taken. Mr.
Steward noticed numerous holes or pits
on the various claims which were identi-

386] 389



390 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [87 I.D.

fled and noted on a map of the claims.
(Ex. 4.) Some of the pits showed evidence
of having had material removed from
them recently, while others displayed no
activity for a considerable period and
some were essentially depleted of any
sand and gravel deposits they may have
contained. (Tr. 21-24, 29, 30.)

Mr. Steward testified to having taken
"enough samples to get a representative
idea of the sand and gravel deposits" lo-
cated on the claims. (Tr. 30.) On the basis
of his physical examination of those sam-
ples, Mr. Steward concluded that the ma-
terials from the deposit have no "special
unique physical characteristics." (Tr.
52.)

No samples taken from the 1974 and
1975 examinations were received in evi-
dence nor was there evidence of any
laboratory analyses concerning the qual-
ity of the mineral. Also, no scientific esti-
mate of quantity of material was made
by Mr. Steward on the Martinez claims
nor on other competing deposits in the
market area of the claims. (Tr, 63-66.)
Nevertheless, Mr. Steward concluded that
the mineral deposits on the claims were
not essentially different from other de-
posits of sand and gravel in the area. See
e.g. Tr. 61.

Mr. Steward testified to having made a
market study in the area. He concluded
that there was a market for sand and
gravel for use as concrete aggregate,
mortar sand, and fill material in the Raw-
lins, Wyoming, trade area, which would
constitute the general market area for the
contested claims. He indicated, concerning
three representative years, that the
Martinez operation, presumably the four

2 As the claims were located prior to the
Act of July 23, 1955, supra, it is not neces-
sary that the materials have "distinct and
special value" to remove them from the
effect of the Act as it pertains to the
location of common varieties of sand and
gravel. That is, if the materials on the
claims have sufficient quality to have been
marketable from the time of their dis-
covery to the present, the claims are not
invalid for lack of "distinct and special
value."

contested claims, supplied 15 percent of
this total market demand in the area of
approximately 14,000 cubic yards in 1955;
7 percent of the market demand totaling
approximately 20,000 cubic yards in 1966;
and less than 2 percent of the market de-
mand totaling 34,000 cubic yards for 1974.
(Tr. 76-78.) The market figures were as-
sertedly obtained from the State Inspec-
tor of Mines and the Ad Valorem Tax
Division of the State of Wyoming. Fur-
ther foundation as to how the market fig-
ures were arrived at was not developed
on the record. The Martinez production
figures were based upon examination of
the Martinez records, Exhibits , N-W.
This information indicates that, in addi-
tion to the three representative years dis-
cussed above, some materials were mar-
keted yearly from the time of the claims'
location in 1955 until the time of hearing.

Mr. Steward gave his opinion concern-
ing whether or not the claims could be op-
erated at a profit. From his examination
of the Martinez books and his knowledge
of market conditions, he made an eco-
nomic study of the claims. He concluded
that, had the sole source of income been
the sand and gravel from these claims, the
Martinez operation would have lost 20
Cents per cubic yard of material sold in
1955 and at least 80.7 cents per cubic yard
in 1977. His conclusion was based upon an
an allocation of equipment costs accord-
ing to acquisition costs supplied by Albert
Martinez (Tr. 80), labor costs in the mine
on an assumption that one full-time em-
ployee would be required eight hours per
day and five days per week (Tr. 91), and
did not include indirect costs such as per-
mits, taxes, or insurance. (Tr. 92-93.)
The exact costs of labor and equipment
depreciation were not entered in the rec-
ord. On this basis Mr. Steward concluded
that a person of ordinary prudence would
not be justified in expending further time
and monies with a reasonable prospect of
success in developing a paying mine on
the claims. (Tr. 123.)

Decision, pp. 4 and 5.
Appellant disputes one specific

finding made by Judge Sweitzer,
namely, that Mr. Steward did not
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make a scientific estimate of quan-
tity of material on the claims and
on other competing deposits in the
market area. It is apparent he did
not estimate other competing de-
posits. However, he did estimate a
quantity of sand and gravel ma-
terial on the claims which is quite
close to that of contestees' witness,
except as to claim 3 (see quotation,
infra). Thus, Judge Sweitzer's de-
cision is corrected to reflect this esti-
mate found at Tr. 99, as follows for
each claim: 36,300 cubic yards on
the Number 1 claim; 29,000 cubic
yards on Number 2; 21,780 cubic
yards on the Number 3; and 25,000
cubic yards on the Number 4. The
Judge found that the contestant
had established a prima facie case
that there has been no discovery of
a valuable mineral deposit on each
of the claims based upon Steward's
opinion. He found, however, that
there was a lack of foundation as to
the basis of the opiniion that the
mining operations could not be
profitable and stated that this de-
tracts from the weight given to it.
He found that contestees' evidence
preponderated on the issue of mar-
ketability at a profit.

He summarized the contestees'
evidence as follows:

Mr. Robert Jack Smith, a registered
professional engineer and land surveyor
from Rawlins, Wyoming, testified as an
expert witness for Contestees. Mr. Smith
surveyed the claims in 1955 and inspected
the claims in 1969 and in 1977 and was
familiar with the history and present
condition of the contested claims. He esti-
mated that at least the following quanti-
ties of sand and gravel existed on the
claims at the time of the hearing: 30,000
cubic yards on Martinez No. 1; 31,000

cubic yards on Martinez No. 2; 38,000
cubic yards on Martinez No. 3; and 23,000
cubic yards on Martinez No. 4. (Tr. 207-
208.) He testified that the Hawlins area
was experiencing tremendous growth and
that the demand for construction ma-
terials was very high. (Tr. 208-214.) He
stated that based upon the existence of
a market for the materials and the de-
posit on the claims being of. a nature
which lends itself to .economical mining,
he would advise a person to invest money
and labor in developing the claims. (Tr.
216-217.) [See also Tr. 233-234.]

Mr. James Elliott also testified for Con-
testees. Mr. Elliott is a consulting geol-
ogist from Laramie, Wyoming, with an
extensive educational background in hy-
draulics and soil mechanics. (Tr. 237.)
He has analyzed the quantities and
quality of sand and gravel deposit with
the Wyoming Highway Department. (Tr.
238.) He examined excavations on all
four claims in November 1977 and con-
cluded that from the nature of the depos-
its a person would have a reasonable
prospect of developing a profitable mining
operation on the claims.

Mr. Albert Martinez, one of the two
Contestees testified. He related that his
initial discovery was in June 1955 and
testified that he marketed sand and gravel
from the claims prior to the effective date
of the Act of July 23, 1955. He testified
that he and his brother (the other Con-
testee) have been operating the claims
continuously since their location (Tr.
281) and he estimated that he could con-
tinue the operation for an additional ten
to fifteen years (Tr. 288).

Recent claim activities related by Mr.
Martinez (and partially substantiated by
written receipts) indicate rather signifi-
cant operations. He stated that $15,732
had been derived from the claims for the
first ten months of 1977. (Tr. 314 and
Ex. W.) These figures reflect income be-
fore deduction of expenses. Overhead ex-
penses were not recorded in Contestees'
ledgers and net profit calculations were
mere estimates. Nevertheless, Contestees
estimated that most of their income came
from operation of the claims through the
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sale of sand and gravel and the hiring
out of themselves and the equipment
otherwise used to operate the claims.-
They did not submit expense records for
claim operations nor did they allocate
expenses and depreciation between the
sale of materials and the hiring out or
rental of equipment.

Since part of Claim No. 3 and all of
Claim No. 4 are east of the river, it may
not be mined year-round because of ac-
cess problems. According to Mr. Martinez,
material nevertheless may be marketed
from this area by stockpiling material on
the west side of the river when the river
is low and easily fordable. (Tr. 285)

Decision, pp. 5-7.
[4] The Judge's ultimate finding:

is that the contestees by their ac-
tions have shown that a profit has
been made from mining the claims
from 1955 to the time of the hearing
and that they are justified -as
prudent men in the further expendi-
ture of time and means in operating
the claims. In reaching this conclu-
sion, the Judge stressed that the best
evidence of what a prudent man
would do in the same or very nearly
the same circumstances is what
miners have or have not done over
a period of years. See United
States v. Wichner, 35 IBLA 240
(1978). Thus, he gave greater
weight to the contestoes' evidence
that they had made a livelihood
from the claims than to the mineral
examiner's opinion which was based
upon hypothetical calculations,
without a full disclosure of figures
to show the analysis (see Tr. 74-
92). Such a weighing is appropriate.

We see no reason to overturn the
Judge's findings in this case based
on the record before us, despite ap-
pellants' contentions that the Judge
did not give adequate weight to
Steward's expert opinion. We can-

not agree that the Judge misap-
plied the law of discovery and the
burden of proof to the facts here.
We note that there is no evidence
of lack of good faith on the part of
the contestees and no evidence show-
ing any value in the land apart from
the sand and gravel deposits within
the claims. The evidence does not
establish that the material was used
for purposes for which nonlocatable
mineral could be used which would
not be considered as qualifying
uses.

This case is different from many
other sand and gravel cases where
there has been little, if any, actual.
extraction of the materials before
and for a long time after 1955. Here
there were actual sales prior to July
23, 1955, and continuous sales each
year th ereafter to the date of the
hearing. It is clear that the market
demand for sand and gravel in the
area is continuing and greatly in-
creasing. Although by Steward's
calculations, appellants' percentage
of capture of the market demand in
the area has diminished from 15
percent in 1955, to 7 percent in 1966,
to less than 2 percent for 1974, this
does not establish that a prudent
man would not expect to market the
sand and gravel profitably as of the
time of the hearing. Steward ad-
mitted there is adequate access to
the claims 3 (Tr. 130) and that the
market for sand and gravel in the
area has been increasing steadily
(Tr. 74-78). There was unrebutted
evidence by contestees that sand
from the claims is suitable for
mortar purposes, that other sources
of sand and gravel in the area can-

s With the exception of the north half of
claim No. 4.
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not supply sand suitable for mortar
as good as that from the claims, and
that the projected market for
mortar sand is excellent due to ex-
pected growth of population in the
area and projected construction
projects.

Much of the objection raised by
appellant is with the lack of de-
tailed evidence by contestees of the
costs of their operations. The Judge.
explained the discrepancy between
contestant's and contestees' evidence
on profitability in large part be-
cause of a difference in accounting
and cost allocation. He concluded
that the contestant's costs were not
appropriate because they were
based on a more continuous and
larger mining operation than that
actually conducted by contestees.
This made a great difference in ap-
portioning labor costs and the
amortization of equipment. Al-
though the Judge found that con-
testees did not allocate expenses and
depreciation between the sale of
materials and the hiring out or
rental of equipment, there was a
rough estimate by Albert-Martinez
regarding income which would bear
upon cost allocation. He testified
that 90 percent of his income came
from the contested claims (Tr. 283),
with a profit sufficient to make a liv-
ing (Tr. 309). In 1954 and 1955
about 10 percent to 15 percent of the
sales of sand and gravel came from
another property (Tr. 326, 366). He
also testified he had purchased
equipment from the income received
from his sales of sand and gravel.
The income from the contestees'
total operations are reflected by the
ledger books submitted as exhibits

at the hearing (Exhs. I, N-W).
Some expenses are reflected there,
such as repairs on equipment, but
not costs of equipment. While their
bookkeeping system does not clearly
show their net income for the years,
it does evidence consistent sales with
a reasonable gross income for a
small sand and gravel operation
since 1955.

Judge Sweitzer had the oppor-
tunity of personally observing the
demeanor of the witnesses. He
accepted and gave great weight to
Albert Martinez's testimony that he
and his family had made a good
livelihood from the sand and gravel
operations from the claims, and that
the operation was profitable and
could continue to be profitable. We
see no adequate reason for disturb-
ing the Judge's findings that the
prudent man-marketability test was
satisfied here and that the contestees
have met their burden of proof for
claims Nos. 1, 2, 3, and the south
half of No. 4. Therefore, his deci-
sion is sustained on appeal. The evi-
dence shows excavations of sand
and gravel on the south half of No.
1 and north half of No. 3, refuting
the assertion that the land is non-
mineral in character. The evidence
shows no excavations on the north
half of claim No. 4; contestee con-
ceded that the land was nonmineral
in character and that determination
will stand.

[5] The remaining issue concerns
appellant's request that if the
Board finds "the evidentiary record
is inadequate to invalidate the
claims, it is respectfully requested
that the case be remanded for fur-
ther hearing." The only justification

3861
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for this request is the fact a patent
application for the claims has beer
filed. Appellant cites United States~
v. Taylor, supra, and also United
States v. Guzman, 18 IBLA 109, 81
I.D. 685 (1974). In United States v.
Taylor, we addressed the circum-
stances where a patent application
has been filed in relation to the bur-
den of proof question and stated, at
19 IBLA 25, 26, 82 I.D. 74:
If a patent application has been filed, it
is essential for this Department to deter-
mine whether all the requisites of the
law have been met before patent may
issue. If there has not been evidence
presented on an essential issue, or issues,
dismissal of the contest will not fulfill
this Department's obligation to act "to
the end that valid claims may be ree-
ognized, invalid ones eliminated, and the
rights of the public preserved." Cameron
v. United States, 252 U.S. 450, 460 (1920).
Therefore, in a patent proceeding, it
would be essential to order a further
hearing to make a proper determination
on the essential issues.

Appellant seems to be saying that
in every patent application case if
this Board cannot find the claim in-
valid because of a lack of discovery
of a valuable mineral deposit, we
must order a further hearing. This
is incorrect and is not what United
States v. Taylor holds. As the state-
ment quoted above clearly shows, a
hearing is essential if there has not
been evidence presented on an issue,
or issues, essential to determine the
validity of the claim. Appellant has
pointed to no such issue. It points
only to deficiencies in contestees'
case concerning the costs of their
mining operation. This goes to an
aspect of the discovery test. While
specific detailed information was
lacking, there was evidence that

contestees' operations were profit-
able and expert opinion testimony
that a prudent man could profitably
operate the mine. The Judge
weighed all of the evidence and
made his findings on the prudent
man-marketability test of discovery
as of July 23, 1955, and as of the
date of the hearing. If there had
been no evidence to show the test
was met as of either July 23, 1955,
or through the date of the hearing,
which are separate issues, a further
hearing would be appropriate. How-
ever, evidence was presented relat-
ing to the application of the tests as
of those dates and the time between
those dates. If there is some other
issue which has not been raised be-
fore in this contest proceeding
which is essential to the patentabil-
ity of these claims, it is incumbent
upon contestant to take appropriate
action to raise such an issue. None
has been brought to our attention.
Without more being shown to war-
rant a further hearing, we see no
justification for ordering one in
these circumstances. Therefore, the
request for a hearing is denied.

Accordingly, pursuant to the au-
thority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the deci-
sion appealed from its affirmed.

* JOAN B. THoMPsON :
Administrative Judge

WE CONCUR:

JOSEPH W. Goss
Administrative Judge :

ANNE POINDEXTER LEwIS
Administrative Judge

U.S. GOVERNMENT PRINTING OFFICE: 1980 0 - 328-199 : QL 3
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ANDREW L. FREESE

50 IBLA 26

Decided September 9,1980

Appeal from a decision of the Idaho
State Office, Bureau of Land Manage-
ment, denying a petition for deferment
of assessment work on various un-
patented lode mining claims and mill-
sites. I 14532.

Affirmed as modified.

1. Mining Claims: Generally-Mining
Claims: Assessment Work

In order to obtain a temporary defer-
ment, a claimant must file with the au-
thorized officer of the proper office a pe-
tition in duplicate requesting such defer-
ment. The applicant must attach to one
copy thereof a copy of the notice to the
public required by the Act which shows
that it has been filed or recorded in the
office in which the notices or certificates
of location were filed or recorded.

2. Mining Claims: Generally-Mining
Claims: Assessment Work

A petition for deferment of annual assess-
ment work is properly denied where a
claimant's mining claims and millsites
have been declared null and void by the
Department.

APPEARANCES: Andrew L. Freese,
pro se.

OPINION BY
ADMINTISTRA71VE JUDGE

B URSKI

INTERIOR BOARD OF
LAND APPEALS

Andrew L. Freese appeals from
a Feb. 6, 1980, decision of the Idaho

State Office, Bureau of Land Man-
agement (BLM), which rejected
his petition for deferment of assess-
ment work on appellant's mining
claims, which are located within the
Sawtooth National Recreation
Area.' The decision noted that ap-
pellant had failed to attach a copy
of the required notice to the public,
showing that it had been filed or
recorded in the office in which the
notices or certificates of location
were filed or recorded. See 43 CFR
3852.2(a). Secondly, the BLM deci-
sion adverted to an order entered
by the United States Court of
Claims dismissing a suit brought by
petitioner relating to all of the
instant mining and nillsite claims.

The "Pole" group of mining
claims and millsites were the sub-
ject of a Government contest
I-9758. By decision dated Mar. 6,
1978, Administrative Law Judge
Harvey C. Sweitzer declared all of
the claims null and void. On Apr.
22, 1978, while the case was on ap-
peal to this Board, appellant re-
quested a deferment of annual as-
sessment work for the "Pole" min-
ing claims, pending the outcome of
his appeal. This application was
deficient for various reasons, and
on May 18, 1978, appellant filed a
second petition accompanied by the
required fee and containing the ad-

1 The mining claims and millsites will be
treated as two distinct groups for the purposes
of this decision. The "Pole" group will con-
sist of: Pole #3 through #16, Pole #18, Pole
#21, Pole #31, Pole A, , and C, URA, and
W03. The "URA" group will include the URA
#2, URA #4, URA #5, URA #9, URA #10,
URA #11, URA #13, URA #14, and She Lode.

87 I.D. No. 9
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ditional information requested. On
July 26, 1978, the State Office
granted appellant's request for de-
ferment of assessment work for the
period from Oct. 1, 1977, to Sept.
30, 1978.2 On Sept. 6, 1978, sub-
sequent to the grant of this defer-
ment, the Board, by decision styled
United States v. Freese, 37 IBLA 7
(1978), affirmed the decision of the
Administrative Law Judge in all
respects.

The "URA" group of mining
claims and millsites were the sub-
ject of a separate contest I-13341.
The contest complaint in this case
had been filed on Apr. 27, 1977, and
an answer was duly filed. After
various postponements a hearing
was scheduled for May 22, 1979. On
Feb. 26, 1979, however, attorney for
appellant "withdrew his opposition
to the contest." By order dated
Mar. 8, 1979, Administrative Law
Judge Michael L. Morehouse took
the allegations of the complaint as
admitted and declared all of the
claims null and void. No appeal
was taken from this decision.

Appellant filed a suit for judicial
review of the Board's decision in
United States v. Freese, supra, in
United States District Court, sub
fen. Freese v. Andrus, Civ. 78-1314
(D. Idaho, filed November 20,1978).
That suit was voluntarily dismissed
without prejudice. Appellant had

2 Pole #17 lode mining claim was included
within this application. Pole #17 was oriin-
ally included in contest No. I-9758, but was
dismissed from the proceeding. By separate
decision of July 26, 1978, the requested defer-
ment for this claim was denied on the grounds
that since it was no longer involved in the
contest proceeding there was no basis for
granting a deferment.

also filed suit in the United States
Court of Claims, seeking, inter ai'ia,
compensation for alleged inverse
condemnation of the aining claims
and millsites in both the "Pole" and
"URA" groups. Freese v. United
States, No. 334-78 (Ct. Cl., filed
July 24, 1978). On October 10, 1979,
appellant sought a second defer-
ment of annual assessment require-
ments, expressly referring to his
suit in the Court of Claims.

On Nov. 9, 1979, the Court of
Claims dismissed appellant's suit re-
garding all of the claims at issue
herein, expressly finding that it did
not have jurisdiction to review the
Department of the Interior's con-
clusion that these claims were in-
valid. On Feb. 6, 1980, the Idaho
State Office issued the decision
which is the subject of the instant
appeal.

Initially, we would note that to
the extent that appellant sought a
deferment of annual assessment
work for the five subject millsites,
the petition must be rejected, though
not for the reasons given by the
State Office. Succinctly stated, there
is no requirement that a millsite
claimant perform any assessment
work. It is impossible to grant a
meaningful and efficacious defer-
ment where there is no requirement
to perform assessment work.

[1] With regard to the question
whether or not appellant had filed
a copy of the notice to the public
required by the applicable regula-
tion, 43 CFR 3852.2(a), appellant
points out that the certification was
located in the middle of his petition
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for deferment, and further argues
that this was precisely the method
he had utilized in his earlier peti-
tion, which BLM had granted.
With regard to the statement of the
recorder that such a notice was re-
corded, appellant argues that a
great deal of time transpires be-
tween the filing and recording of a
notice, and the receipt of proof of
recordation from the county record-
er's office, and that in the instant
case appellant did not receive the
notice from the county recorder un-
til Feb. 4, 1980, only two days prior
to the State Office decision.

As regards the form of the certi-
fication, the record bears out appel-
lant's contention; The form of certi-
fication which appellant utilized in
his second petition for deferment is
exactly the same as that which he
used in his original petition which
the State Office granted. Thus, we
are led to the conclusion that it was
the absence of a certification by the
county recorder, attesting that the
petition had been filed with that
office, which served as the basis for
the State Office's decision. We feel
that were this the only deficiency
in appellant's petition, the State
Office's decision could not be sus-
tained. The State Office should have
informed appellant of the defici-
ency and given him an opportunity
to supply the necessary document.
We note that appellant's original
petition for deferment had been de-
ficient in a number of ways, includ-
ing a failure to submit the requisite
filing fees. His petition was not re-
jected at that time; rather, he was

given an opportunity to cure the
deficiencies. We see no reason why
such an opportunity was not af-
forded appellant herein.

[2] The State Office, however, also
premised its rejection of appellant's
petition, on the decision of the
Court of Claims dismissing appel-
lant's suit as concerned the instant
claims. Appellant contends that the
decision of the Court of Claims was
interlocutory in nature and that he
intends to pursue his appeal to the
United States Supreme Court. But
until a court of competent jurisdic-
tion rules otherwise, appellant's
claims have been finallyvdetermined
by the Department to be a nullity.
With particular regard to the
"ERA" group of claims, we would
point out that appellant withdrew
his answer to the Government con-
test, which Judge Morehouse cor-
rectly found was the same as ad-
mitting the charges contained in
complaint I-13341. Appellant failed
to appeal judge Morehouse's deci-
sion to this Board. Thus, appellant
did not exhaust his administrative
remedies, as required by 43 CFR
4.21 (b), and may not now seek
judicial review. See Rawls v. Secre-
tary of the Interior, 460 F.2d 1200
(9th Cir. 1972). The "URA" claims
have been finally held to be invalid,
and no deferment for assessment
work can be granted as no claims
now exist.

Concerning the "Pole" group of
claims, we note that the applicable
statute, sec. 1, c. 232 of the Act of
June 21, 1949, 63 Stat. 214, 30
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U.S.C. § 28b (1976), provides, in
pertinent part, that:

[Annual assessment work] may be
deferred by the Secretary of the Interior
as to any mining claim or group of claims
in the United States upon the submission
by the claimant of evidence satisfactory
to the Secretary that such mining claim
or group of claims is surrounded by lands
over which a right-of-way for the per-
formahce of such assessment work has
been denied or is in litigation or is in the
process of acquisition under State law or
that other legal impediments exist which
affect the right of the claimant to enter
upon the surface of such claim or group
of claims or to gain access to the bound-
aries thereof. [Italics supplied.]

Appellant argues in effect that
the claims are still in litigation and
that therefore he clearly qualifies
for a deferment. While the absence
of any meaningful punctuation in
this section clearly creates interpre-
tative problems, the sequence of
phrases, as well as the legislative
history, demonstrates that it is not
the "claims" which must be in liti-
gation, but rather "access" to the
claims must be the subject of
dispute.
- With reference to the sequence of
phrases, it must be noted that the
phrase "or is in litigation" is fol-
lowed by the phrase "or is in the

process of acquisition under State
law." This section is, necessarily,

only applicable to unpatented

claims, the legal title of which re-
sides in the United States until

issuance of patent. Thus, if the ante-

cedent of this latter phrase were
''mining claim" this section would

be insensible as there is no authority
by which State law may permit the
acquisition of lands in Federal own-

ership. This phrase must, therefore,
relate to access to the claim rather
than the claim itself.

The legislative history of this sec-
tion, though meager, supports this
interpretation. Examples of situa-
tions in which the provisions of this
law could be invoked were provided
in S. Rep. No. 405. The Congress
particularly noted that the bill
would cover "[d]elays in causing
legal condemnation of rights-of-
way, which can be contested for a
long time in the courts." S. Rep. No.
405, 81st Cong., st Sess. reprinted
in [1949] U.S. Code Cong. & Ad.
News 1404. Concerning the phrase
"is in litigation" the Senate report
took express notice of the "[d] elays
in overcoming by court action the
posting of 'No trespass' signs on
roads which have been used by the
public for many years but have
never been declared public roads."
Id. Thus, it is clear that the subject
matter of the litigation must be ac-
cess to the claim and not the claim
itself.

The final alternative listed in sec.
28b, however, relates to a showing
that "other legal impediments exist
which affect the right of the claim-
ant to enter upon the surface of such
claim." Appellant argues that it is
unlikely that the administration of
the Sawtooth National Recreation
Area will approve an operating
plan for the performance of assess-
ment work as required by 86 CFR
292.18 (c).

The Board has interpreted this
part of sec. 28b on a number of
different occasions, most recently in
Charlestone Stone Products, Inc.,



395] ANDREW L. FREESE 399
September 9, 1980

32 IBLA 22 (1977). Therein, the petition would constitute an action
Board stated: directly contrary to, and inconsist-
The major policy goal implicit in the an- ent with, the finding of invalidity.
guage of this statute is the protection of While it is possible that a Federal
claimants whose rights of access to their court may subsequently determine
claims have been impeded or denied. The that the Department's decision in-
relief provisions of the statute are in- . a :
tended to be triggered by considerations validatig a claim was erroneous
of relative necessity, not inconvenience until such a decision is rendered
or ordinary business risk. there is no cognizable claim against
Id. at 23. In that case, the Board the Government. In the absence of a
noted that its decision, while still timely appeal, the decision of the
in litigation, had been reversed by Department is final and of immedi-
the district court, and held that ate effect. The effect of a court re-
"this legal dispute, even if ultimate- versal is to reinstate a claim, on a
ly prolonged by a grant of certiorari nuno pro tune basis. But until such
by the United States Supreme action occurs, there is no claim ex-
Court, does not constitute a legal tant. Thus, there is no assessment
impediment' within the meaning of work obligation, and no possibility
[sec. 28b]." Id. for obtaining a deferment of assess-

A significantly different problem ment work.
is presented in the instant appeal. To hold otherwise would require
Unlike the lands embraced by the that the Government grant a defer-
Charlestone Stone Products claims, ment of assessment work for a claim
lands within the Sawtooth National whose existence the Governmentlans wthi th Satooh Ntioaldenies. Moreover, inasmuch as the
Recreation Area are not open to new statst rover nuc as f
mineral entries. See sec. 10, Act of statute provides for only 2 years of
Aug. 22, 1972, 86 Stat. 612, 614, 16 deferment, regardless of the justifi-
U.S.C. § 460aa-9 (1976). Moreover, cation (see Charlestone Stone
there has been no judicial disturb- Products, spra at 24; 30 U.S.C.
ance of the Board's decision relat- § 28c (1976)), the Government
ing to the invalidity of the claims, might well be require, even in the
though appellant avers that he in- case of withdrawn land, to permit
tends to pursue this matter to the the performance of assessment
Supreme Court. In effect, the ques- work, and the concomitant surface
tion is whether it is possible to grant disturbance, in situations in which
a petition for deferment of assess- the Department has declared the
ment work when the claim for which claim a nullity. At least as regards
the petition is sought has been de- withdrawn land, such a result would
termined finally, within the Depart- seem contrary to elementary logic.
snent, to be invalid where there has The unavailability of a defer-
been no contrary judicial finding. ment, however, does not prejudice
We hold that such a petition may the rights of a mineral claimant.
not be granted; allowance of such a To the extent that the land is open
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to mineral entry, a claimant would
still have the right to go out onto
the land and perform assessment
work such as would protect him
from adverse claims by third-par-
ties. As regards those claims em-
braced by withdrawals, there is no
possibility of the initiation of new
adverse claims by third-parties, and
so long as notices of intention to
hold the claim were annually filed
as required by sec. 314 of the Fed-
eral Land Policy and Management
Act of 1976, 90 Stat. 2743, 2769, 43
U.S.C. § 1744 (1976), there can be
little doubt that, should a Federal
court reverse a determination of in-
validity, the failure to actually per-
form assessment work would not
independently serve as a predicate
for invalidating the claim.

In conclusion, we hold that upon
the final determination by this
Board that a claim is invalid, and
absent an intervening decision of a
Federal court contrary thereto, no
deferment of annual assessment
work may be granted.

Accordingly, pursuant to the au-
thority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the deci-
sion appealed from is affirmed as
modified.

JAMEs L. BRsi
Administrative Judge

VE CONCUR:

EDWARD W. STUEBING

Administrative Judge

FRmERIcK FISHMAN
Administrative Judge

APPEALS OF ALLIED DRILLING,
INC.

IECA-1242-1-79 & IBCA-1250-2-79

Decided September 12, 1980

Appeals denied.

Contract No. 14-08-0001-17706, Geo-
logical Survey.

1. Contracts: Disputes and Remedies:
Termination for Default: Generally

Where a contract specifies the comple-
ment and standard for drilling equip-
ment to be furnished, neither the pre-
award survey of appellant's equipment,
nor the commencement of performance
with incomplete and admittedly non-
compliance equipment is deemed a waiver
of the contract requirement, and a default
termination after issuance of a "cure
notice" is upheld upon the failure of the
contractor to provide equipment as speci-
fied in the contract.

APPEARANCES: Larry Durkan, Presi-
dent, Allied Drilling, Inc., Santa Rosa,
California, for Appellant; John S. Mc-
Munn, Department Counsel, San Fran-
cisco, California, for the Government.

OPINION BY
ADIINISTRATIVE JUDGE

LYNCH

INTERIOR BOARD OF
CONTRACT APPEALS

These appeals result from the de-
fault termination of appellant's
contract for drilling approximately
130 holes in various Western States
for the purpose of securing earth
heat-flow data. The work was to be
performed pursuant to delivery or-
ders issued by the Government
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within the perfonance period of
12 months, with each order specify-
ing the number and location of spe-
cific wells to be drilled. The contract
specified payment to be made at unit
prices in the schedule for the mobi-
lization and demobilization of
equipment, equipment rental and,
personnel costs. The estimated cost
for the work to be performed was
$271,750. The indefinite quantity
contract for services to drill the
wells was awarded on Oct. 31,
1978. The contract provided as fol-
lows in Article D.4 and D.5 for the
equipment and specifications there-
for to be used:

D.4. Drilling Plant Rental: The Gov-
ernment shall pay the Contractor an
hourly rental rate for a completely
equipped drilling plant subject to the fol-
lowing conditions and specification: a)
The drill shall be equivalent to a Mayhew
1000 with 500 fm x 50 psi or larger air
compressor and 5 x 6 or larger duplex
slush pump, mounted on a 4 x 6 or 6 x 6
truck or ample GVWR to carry 500 feet of
27/8" drill pipe loaded in side racks; b)
The water truck shall consist of a 4 x 6 or
[sic] 6 x 6, 2000-gallon capacity self-
loading truck with pipe racks, mud stor-
age, water tank heater, tow bar hitch and
shall be of ample GVWR to carry 500
feet of 27/8" drill pipe plus 1500 pounds
of mud and 2000 gallons of water; c)
The service pick-up shall be 3 ton rated,
equipped with tow bar and shall include
equipment for are welding plus gas weld-
ing and cutting; d) The drilling plant
shall also be equipped with all necessary
tools, hoses, pumps, drill pipe, drill col-
lars, subs, fishing tools, core barrels,
lubricants and spare parts as required to
maintain the equipment in proper work-
ing order; e) The rental rate shall in-
clude an experienced driller and two
experienced helpers and shall apply to

all operations such as drilling, moving
between sites, coring, running casing,
grouting, fishing, logging, etc., as long
as the drill crew is on site and available
for work.

D.5. High-Pressure Air Compressor and
Downhold Hammer Rental: The Govern-
ment shall pay the Contractor an hourly
rental rate for a completely equipped
high-pressure air compressor and down-
hole hammer subject to the following
conditions and specifications: a) The air
compressor shall have a minimum manu-
facturer's rating of 750 cfm at 250 psi,
and shall be truck mounted (if not
mounted on the drill truck) and shall in-
clude all necessary hoses, accessories,
spare parts, fuel and lubricants to main-
tain the compressor in proper working
order; b) The downhole hammer shall be
rated for 200 psi input with bit sizes of
5" to 51/2"; ) The Contractor shall also
furnish a water/soap-injection pump
capable of pumping sufficient fluid to con-
trol dust and water infiltration; d) The
hourly rental rate shall apply whenever
the compressor and hammer are on site
and available for use; e) Time spent
transporting the compressor between
drill sites shall be chargeable at the
hourly rental rate as shown in Section
D, Item 3.

Background

Mr. Moses, the contracting offi-
cer's representative (hereinafter
COR), made a preaward survey of
appellant's equipment with which
the contract work was to be per-
formed. He found the drilling rig,
air compressor, downhole hammer,
and water truck did not meet the
contract specifications (Tr. 9). De-
spite the deficiencies noted in the
equipment he was shown, he rec-
ommended award of the contract to
Allied based on the assurances that
equipment in compliance with the

400]
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contract was on order or arrange-
ments were being made to secure an
adequate complement of equipment
(Tr. 15). Delivery order No. 1 was
issued on Nov. 6, 1978, calling for
the drilling of 10 to 20 holes in
California. The first site was Boon-
ville, California, where mobilization
of equipment was commenced by
appellant on Nov. 7, 1978. Appel-
lant's Exhibit A consists of the daily
drilling logs from Nov. 7 to Nov. 15,
1978. These logs show for November
7 that 5 feet of conductor was set
and the afternoon was spent repair-
ing the water truck which had
broken down on the way to the site
and then bringing a load of water to
the site. The log for November 8
shows drilling from 8 a.m. to 12 p.m.
to a depth of 300 feet and the after-
noon making repairs to equipment.
The November 9 log shows reaming
to the previous depth for 2 hours,
then drilling for 3 hours to 370 feet
when the water supply ran out
around 1 p.m. and the air compres-
sor broke down, requiring the re-
mainder of the day for repairs. The
log for November 10 shows only
equipment repairs and waiting on a
part needed for repairs. There is no
log sheet for Saturday, November
11. The log for Sunday, November
12 indicates appellant's personnel
went to the site to continue repairs
and encountered heavy rain, neces-
sitating the drilling rig to be moved
to bottom of the hill. Work indi-
cated on the log for November 13
consisted of work on drilling rig,
installation of cement pump, ream-
ing of previously drilled hole and

then 1 hour or more of drilling to
440 feet. At this point 'the water
supply ran out and a hydraulic hose
broke requiring shutdown. The No-
vember 14 log shows 1 hour of ser-
vicing and repair of drilling rig,
and day long effort to ream the hole
without success due to repeated loss
of circulation. On November 15,
there was 11/2 hours of service and
repair work and 7 hours effort to
run 1 and /4 pipe in hole washing
down with mud pump. The location
was then abandoned and the equip-
ment moved to the bottom of the
hill.

Concurrent with the above eff orts
to drill the first well, the COR was
present at the site, noting the ab-
sence of some of the equipment re-
quired by the contract, and discuss-
ing with appellant's personnel the
need for such equipment. Mr. Dur-
kan, appellant's President, was not
at the drilling site. The COR noted
in his testimony (Tr. 17-27) that
the water truck was not present on
the first day of mobilization, and
that upon appearance of the truck
the next day, it was not the Ien-
worth truck he had been shown
during his preaward survey, but a
smaller one without the capacity
for carrying pipe, drilling mud and
other equipment. He noted that
there was insufficient pipe at the
site to comply with the 1,000 feet
contract specified drilling capabil-
ity. Appellant did not have the subs
(threaded adaptors) to hook up the
Government's core barrel or the
customary float sub fitting just
above the drill bit. He noted the
lack of 'spare parts and welding
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equipment. The COR drove into a
nearby community and rented the
required subs, charging them to the
Government's account. Appellant's
testimony contradicts that of the
COR respecting the availability of
parts, including the subs. However,
the testimony of an on-the-site ob-
server of the work, witnessing the
breakdowns, and attempted repairs,
and the difficulties encountered in
the work, must be given greater
weight in this instance. Had the re-
quired equipment and spare parts
been available at the site as claimed
by appellant, there is little to ac-
count for only 9 hours of drilling
and 6 hours of reaming during an
S-day period as shown on the logs.

By letter of Nov. 1, 1978 (AF-
4), the contracting officer sent ap-
pellant a listing of equipment and
personnel deficiencies and advised
appellant that the deficiencies must
be cured within 10 days, or the
Government may terminate the con-
tract for default under General
Provision No. 11. A telephone rec-
ord of a conversation between the
contracting officer and Mr. Durkan
dated December 1 (AF-10) indi-
cated that Mr. Durkan acknowl-
edged receipt of the "cure letter" on
Nov. 24, 1978, and advised that he
needed until December 5 to be ready
to drill at the next site. By tele-
grams dated December 1 and De-
cember 4 (AF-11 and 12), the con-
tracting officer directed appellant
to mobilize at Potter Valley by 9
a.m. December 6 for drilling the
next hole. He directed Mr. Durkan
to have written evidence of owner-

ship or management control of all
equipment and materials necessary
to perform in accordance with the
contract.

The COR and contracting officer
went to Potter Valley on the
morning of December 6 and deter-
mined that appellant had not
brought contract specified equip-
ment to the site. The COR testified
that the drilling rig with the 31/2
inch pipe supplied had only 750
feet drilling capacity rather than
the contract specified 1,000 feet. The
water truck lacked the specified
capacity and did not have a loading
pump, pipe racks, or tank heater.
Additionally, there was no high
pressure air compressor or proper
sized downhole hammer. The only
hammer was 61/2 inches in diameter
which he advised would require
more air and larger pipe (Tr. 34-
37). The two Government repre-
sentatives left the site to return to
their motel accommodations. There,
Mr. and Mrs. Durkan came to the
room to advise that the critically
needed air compressor was either
on its way or already at the site
(Mr. Durkan: Tr. 149). Mr. Kee-
ton, an employee of appellant, con-
firmed by letter dated Dec. 13, 1978,
that the equipment assembled at
Potter Valley was about the same
as they had at Boonville except that
missing items included an air com-
pressor, downhole hammer, fishing
tools and subs (AF-20).

The contracting officer sent a tele-
gram on Dec. 6, 1978, terminating
appellant's right to continue per-
formance for default, and a con-

400]
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firming termination letter was sent the use of substitute equipment in
on Dec. 7, 1978. A "redi-letter" lieu of that-specified in the contract,
dated Jan. 26, 1979, from Mr. Dur- and thereby improperly default
kan to the contracting officer advises terminate appellant's contract. Ap-
that a necessary part of his drilling pellant relies primarily on the pre-
rig was delivered to him on Jan. 8, award survey by the COR and the
1979, and that his equipment and use of his equipment at Boonville
1,500 feet of drill pipe makes his in an unsuccessful attempt to drill
plant job ready (GE-26). one hole with a target depth of 750

The gravaman of appellant's ar- feet. He has not attempted to show
guments is that he was simply sup- that the equipment he supplied at
plying equipment and personnel to the Boonville or Potter Valley sites
drill holes for the Government un- was in compliance with the con-
der the contract, and the fact that tract specifications, or that the coin-
the COR permitted him to start plement of equipment was com-
work drilling the first hole with plete. The above specifications for
equipment that did not meet the the drilling equipment to be fur-
contract requirements constituted nished establish the minimum per-
an acceptance of substitute equip- formance standards for the speci-
ment for that required in the con- fied equipment and the minimum
tract. accessories required to be furnished

Subsequent to the default termi- by the contractor. The depth of the
nation, the Government did award holes to be drilled was specified to
a replacement contract to another be up to 1,000 feet. Bidders on the
contractor and according to the contract are responsible for deter-
COR, had drilled over 100 holes by mining whether the equipment they
the time of the hearing, at a cost of have available to them will meet
approximately $45,000 more than these minimum standards. There is
the cost would have been under ap- nothing in the record to indicate
pellant's contract (Tr. 40). It is that either the COR or the con-
noted that this averages over 10 tracting officer ever indicated to ap-
holes per month, which is a rate pellant that equipment not meeting
unlikely to be achieved with ex- these standards would be accept-
cessive downtime for repairs or able for use on the contract. It is
waiting for the acquisition of not disputed that the Kenworth
needed spare parts or drilling rig water truck that the COR was
components. No reprocurement shown during the preaward survey
costs have been assessed against ap- was not made available for use at
pellant by the Government. either site, but that a smaller truck

Findings

The issue presented in this case is
whether the Government did accept

was furnished. Uncontroverted
testimony of the COR establishes
the fact that the drilling depth ca-
pability of equipment varies di-
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rectly with the size of the hole and pliance with the specifications in
the amount of air supply, i.e., the appellant's questioning of the COR
smaller the drill pipe and the (Tr. 173-75) is not supported by the
greater the air supply, the greater evidence. By memorandum of Oct.
the depth of drilling capability 5, 1978, the COR pointed out the
(Tr. 34-36). The contractor must deficiencies of appellant's equip-
be presumed to know the proper co- ment, but concluded that it might be
ordination of components of his possible for appellant to provide
drilling equipment to know sufficient equipment to meet the
whether he can achieve the contract specifications (GE-25). The COR's
requirements. daily record of events at the Boon-

Inasmuch as the contract did not ville site reveal a continued concern
require success by appellant in drill- expressed to appellant's personnel
ing to the target depth at sites that a full complement of contract
chosen by the Government, the fail- required equipment was not avail-
ure of appellant to achieve the able (AF-5). By letter to the con-
target depth is not relevant. How- tracting officer dated Nov. 13, 1978,
ever, to the extent that the opera- he detailed the specific failures to
tions at Boonville demonstrated supply equipment meeting contract
that appellant's equipment was requirements and concluded, "Please
incomplete or failed to meet the note that Larry Durkan has repeat-
minimal contract specifications, edly told me that he will have what-
these operations are significant. On ever is required-however he is long
Nov. 8, 1978, appellant achieved on promises and short on perform-
300 feet in 4 hours of continuous ance" (AF-3).
drilling. Thereafter, no significant Therefore, contrary to the claim
amount of drilling was accom- that the Government accepted the
plished before an inadequate, use of noncompliant equipment, the
amount of water supply or a break- record shows continuous efforts by
down in equipment forced the shut- the Government to require com-
down of equipment. An inference pliant equipment to be supplied.
may be drawn that if the water These efforts were intensified when
truck had had ample capacity and the experiences at Boonville dem-
adequate equipment and spare parts onstrated that appellant's equip-
been available, more continuous ment did not meet contract require-
drilling would have been possible, ments. Absent a showing of a waiver
thereby enhancing the probability of the contract specifications, the
that the target depth would have Government had a right to insist on
been reached. full compliance with the contract

Appellant's claim that the Gov- specifications. This, it did by the
ernment accepted the equipment "cure letter" dated Nov. 14, 1978,
that was admitted to be in noncom- and the telegrams requiring appel-
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lant to mobilize at Potter Valley
and to provide evidence that it
owned or had management control
of the specified equipment. Mr. Dur-
kan's visit to the COR and contract-
ing officer at the motel room after
the appointed hour for mobilization
at Potter Valley on Dec. 6, 1978,
confirms that the critical component
of a high pressure air compressor
was not available at the site. Appel-
lant's employee, Mr. Keeton, con-
firms that the equipment assembled
at Potter Valley lacked the air com-
pressor, downhole hammer, fishing
tools, and subs. Lacking the critical
components of the drilling rig of an
air compressor and downhole ham-
mer, appellant clearly failed to mo-
bilize at Potter Valley the contract
required equipment necessary to be-
gin drilling operations. Consequent-
ly, we find that appellant was in de-
fault of the contract requirement to
provide the specified equipment.

During the hearing on Sept. 10
and 11, 1979, in San Francisco, ap-
pellant requested a continuance un-
til such time as he could have the
case presented by legal counsel (Tr.
75). Ruling on the motion was de-
ferred, and the hearing was con-
cluded with Mr. Durkan represent-
ing appellant in accordance with
his written notice to the Board
dated May 22, 1979. The Board's
rules, which were furnished appel-
lant upon docketing of his appeal,
do not require that appellant be re-
presented by counsel. Rule 4.100 (e)
(4) requires the interpretation of

our rules so as to secure a just and
inexpensive determination of ap-
peals without unnecessary delay.
Hearing procedures are made as in-
formal as possible in order that
legal counsel is not essential if ap-
pellant desires to present his appeal
without counsel. In this instance,
with the concurrence of Govern-
ment counsel, appellant was given
every assistance by the hearing of-
ficer in the presentation of his case.
Consultation between Mr. Durkan
and his wife was permitted at every
stage of the hearing to assure a fair
and complete presentation of appel-
lant's case. Mr. Durkan's presenta-
tion showed a full knowledge of the
facts leading up to this appeal. He
was provided with written notice
of the hearing date, and took no ex-
ception. The parties assembled with
their witnesses at the appointed
time for hearing with the custom-
ary inconvenience and difficulties
inherent in coordinating schedules
and travel arrangements. The site
of the hearing was chosen to afford
appellant a minimum of expendi-
tures to present his case. Appel-
lant's only reason given for de-
siring not to proceed without an
attorney was his perceived inade-
quacy to properly present his case.
Under these circumstances, we find
no basis for granting of the motion
for a continuance, and adopt the
transcript of the concluded hearing
as the official record of the hearing.
Mr. Durkan made his election to
represent appellant many months
before, the hearing, and failed to
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provide sufficient cause to permit a I coNCuR:
change in his decision after the
hearing was proceeding. G. IIERBERT PACEWOOD

At the hearing, Mr. Durkan re- Administrative Judge
peatedly made reference to the
claim that appellant should be paid APPEALS OF YALE
for the work that it did at Boon- INDUSTRIAL TRUCKS,
ville. The Government responded BALTIMORE/WASHINGTON, INC.
that an invoice for such work had
been requested in order that the con- IBCA-1287-7-79 & IBCA-1293-8-79
tracting officer could make a deter-
mination as to whether the Govern- Decided September 12, 1980
ment had any liability to make any Contract No. 68-03-6064, Environ-
payments to appellant. The Govern-
ment indicated that it had no knowl-
edge of any demand for payment
and appellant failed to produce any
evidence of such a demand. No evi-
dence was offered at the hearing re-
specting the basis of appellant's
claim for payment or any justifica-
tion for the total of $15,000 he
claimed to be due. Our jurisdiction
is appellate in nature, and there
having been no claim presented to or
decided by the contracting officer
respecting money claimed to be due
appellant, we find that the Board is
without jurisdiction to consider any
monetary claim under these appeals.

Conclusion

We have found that the termina-
tion for default of appellant's con-
tract was proper because of the fail-
ure to provide the contract specified
equipment; and therefore, the ap-
peals are denied.

RUSSELL C. LYNCH
Administrative Judge

mental Protection Agency.

&nnnlc. ,aAl±V.
A~Jpua UVU.

1. Contracts: Disputes and Remedies:
Termination for Default: Generally

The contracting officer's decision to
terminate for default a fixed price con-
tract for the delivery of a single forked
lift truck for a stated price is deemed
proper where the appellant failed to
timely deliver the truck to the specified
delivery point by the specified contract
delivery date.

2. Contracts: Disputes and Remedies:
Termination for Default: Excess Costs

Where the Government presented evi-
dence of immediate need for replacement
of a forked lift truck in need of repairs
and presenting a safety hazard, the Gov-
ernment's action to reprocure the truck
from the third lowest bidder who had
the only immediately available truck
complying with the contract standards
is deemed proper and consistent with the
duty to mitigate the reprocurement costs.

APPEARANCES: Paralee White, At-
torney at Law,. Cohen & White, Wash-
ington, D.C., for Appellant; Richard
Anderson, Government Counsel, En-
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vironmental Protection Agency, Cincin-
nati, Ohio, for the Government.

OPINION BY
ADMINISTRATIVE JUDGE

LYNCH

INTERIOR BOARD OF
CONTRACT APPEALS

By this appeal, the appellant
seeks to overturn the default termi-
nation of its contract for failure to
make timely delivery of a forklift
truck, and to avoid the payment of
the assessment of excess reprocure-
ment costs. The parties agreed on a
lengthy stipulation of facts and
there is little disagreement on the
factual circumstances leading up to
the Government's action to termi-
nate the contract for default. Ap-
pellant contends that its interpre-
tation of the contract delivery
provision as meaning that delivery
occurred upon delivery to the car-
rier should be accepted and that the
Government erred in its reprocure-
ment by failing to mitigate the ex-
cess costs.

Background

Appellant was the successful
bidder on an invitation for bids for
one electric forklift truck and was
awarded a fixed-price contract on
Feb. 22, 1979, for $18,258. The con-
tract contained the following de-
livery requirements:

1. Delivery under any contract result-
ing from this Invitation/Proposal shall
be made within sixty (60) days after re-
ceipt of award of contract. Accelerated
delivery is acceptable to the Government
at no additional cost.

2. Delivery shall be made F.O.B.
Destination to the following facility:

Environmental Protection Agency
Motor Vehicle Emission Laboratory
2565 Plymouth Road
Ann Arbor, MI 48105

NOTE: The term "P.O.B. Destination
to" means on board the conveyance of
carrier free of expense to the Govern-
ment at a specified delivery point where
the consignee's facility is located. The
term "facility", as used herein, means
plant, warehouse, store, lot or other lo-
cation to which shipment can be made.

Appellant received the contract
on Feb. 26, 1979, which resulted in a
scheduled delivery date of Apr. 27,
1979. On Apr. 24, 1979, the con-
tracting officer called Mr. Walter
Gruzs of Yale Industrial Trucks to
determine the status of the truck
and was advised that shipment
would occur on Apr. 26 or 27. On
Apr. 30, 1979, appellant's represent-
ative, Mr. Ostergard, called the
contracting officer to advise that the
shipment'would be delayed because
of a problem, but there was a
chance that the truck could arrive
at the destination of Ann Arbor,
Michigan, that day or, in any event,
by May 4. The Government's Ann
Arbor facility received the truck
battery on April 30 and the battery
charger on May 3, 1979. These two
items were list priced at approxi-
mately $4,500 and were included in
the total contract price.

On May 16 the contracting officer
telephoned Mr. Gruzs to advise that
the failure to deliver the truck was
a potential default termination
situation and was told that the
shipment had been misdirected by
a computerized shipment procedure
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and that it was being tracked man-
ually. On May 18, 1979, the con-
tracting officer sent appellant a
notice to show cause as to why the
contract should not be terminated
under the Termination for Default
provision of the contract. Appel-
lant received the show cause notice
on or about May 21, and a represent-
ative sent a telegram on May 30 to
the contracting officer advising that
the shipment had been misdirected
and was rescheduled for shipment
between June 4 and June 11, 1979.
On June 14, the contracting officer
telephoned appellant to propose a
revised delivery date of June 15 or
appellant would risk termination.
Appellant was unable to ship at
this time because of a missing trail
wheel, but after investigating this
problem, Mr. Gruzs sent a telegram
to the Government advising that
the delivery date will be on or be-
fore June 25, 1979. On June 18 the
contracting officer telephoned ap-
pellant to state that a modification
would be issued pursuant to the
telegram notification of delivery on
or before June 25, 1979.

On June 18 the contracting officer
contacted the second lowest bidder
responding to the invitation for bids
and concluded that the quoted de-
livery schedule of 60-90 days was
not acceptable. On June 22, the con-
tracting officer sent appellant a tele-
gram stating that the contract
would be terminated for default if
complete delivery has not been made
by 12:01 a.m. on June 26, 1979. The
promised contract modification was
dated June 18, 1979, and required

that delivery shall be made no later
than June 25, 1979.

On June 22, 1979, the contracting
officer contacted the third lowest
bidder responding to the invitation
for bids which was Clarklift. He
learned that Clarklift had the re-
quired truck, battery, and charger
on hand and was willing to deliver
at its quoted price of $20,923. On the
same date, the contracting officer
talked with the requiring facility in
Ann Arbor to verify the continuing
need for the truck and was requested
to make an award to the next lowest
bidder to avoid the time required
for 9. new advertised procurement
action.

Appellant shipped the forklift
truck from Greenville, North Caro-
lina, on June 24, 1979, and by tele-
gram on June 2, advised the con-
tracting officer of the delivery. On
June 26 the contracting officer veri-
fied that the truck had not been
received in Ann Arbor, and sent a
telegram that afternoon notifying
appellant that the contract was ter-
minated for default for failure to
deliver by June 25, 1979. Earlier
that day, the contracting officer had
received a telegram from Mr. Gruzs
stating the truck had been shipped
on June 24, 1979, and giving the
model and serial number of the
truck.

After sending the default notice
to appellant, the contracting officer
sent a telegram to Clarklift offer-
ing a contract for the forklift truck
at its original bid price, which offer
was accepted by telegram on June
27.
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Appellant's forklift truck was re-
ceived in Ann Arbor on July 6
1979, and acceptance was refused.
The Clarklift truck was received
and accepted on July 13, 1979, and
paid for by check on Aug. 8, 1979.
Prior to receipt of either truck, ap-
pellant's representatives protested
the default termination in tele-
phone conversations and urged ac-
ceptance of appellant's previously
shipped truck. The Government re-
fused to reconsider the termination
action or to accept appellant's
truck. On July 23, 1979, the con-
tracting officer notified appellant
that the battery and battery charger
would not be accepted and re-
quested appellant to remove them
from the Ann Arbor facility. By let-
ter dated Aug. 16, 1979, the con-
tracting officer assessed $2,665 in
excess procurement costs against
appellant and later increased the as-
sessment by $91.29 to reflect the 1/2

percent increased prompt payment
discount the Government would
have been entitled to from appel-
lant if it had paid appellant within
20 calendar days.

Discussion ad Findings of Fact

Appellant contends that the con-
tract term "delivery" was reason-
ably interpreted to mean delivery
to the shipper, and that the default
termination was improper because
delivery to the shipper had occurred
before the contract delivery date.
At the hearing and in the briefs,
appellant sought to show this in-
terpretation of "delivery" to be the
customary use in the trucking in-

dustry. Appellant contends that its
communications with the contract-
ing officer were all consistent with

I the interpretation that "delivery"
occurred upon the date the forklift
truck was given over to the shipper,
and that the contracting officer ac-
cepted this interpretation by failure
to object or to give a different in-
terpretation to appellant.

Appellant's attempt to give a
different meaning to the term "de-
livery" must fail because of the lack
of ambiguity in the express contract
terms defining "delivery" and
"F.O.B. Destination to." The de-
livery provisions set forth above
clearly provides that delivery shall
be made F.O.B. destination at Ann
Arbor, Michigan. Appellant incor-
rectly states the premise in its pre-
hearing brief that no definition of
delivery is included in the contract.
Not only is the term "delivery" de-
fined to be F.O.B. destination at
Ann Arbor, Michigan, but also, the
term "F.O.B. Destination to" is
stated to mean "on board the con-
veyance of carrier free of expense
to the Government at a specified
deliveery point where the consignee's
facility is located." (Italics added.)
Delivery was required to be made
within 60 days at Ann Arbor,
Michigan, according to the clear
and unchallenged language of the
contract. Appellant's arguments re-
lating to its reasonable interpreta-
tion and the custom and usage in
the trucking industry become
relevant only upon a showing of an
ambiguity in the contract language.
The arguments are not made rele-
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vant by ignoring the provisions of
paragraph 2 of the delivery pro-
vision stating where delivery is to
be made.

The meaning of F.O.B. destina-
tion is a well established part of the
law. The Uniform Commercial
Code, Section 2-319 states:

(1) Unless otherwise agreed the term
F.O.B. (which means "free on board")
at a named place, even though used only
in connection with the stated price, is a
delivery term under which

** * * *

(b) when the term is F.O.B. the place
of destination, the seller must at his own
expense and risk transport the goods to
that place and there tender delivery of
them in the manner provided in this
Article (Section 2-503).

Appellant does not and cannot
contend that, in the face of the
express language of the contract as
to delivery, the forklift truck be-
longed to the Government at the
time that it was delivered into the
hands of the shipper. The carrier
was the agent of the seller and the
risk of loss or misdirection of the
shipment falls on the seller or the
shipper, not the Government. If
delivery to the Government was
completed upon delivery of the
truck to the shipper by appellant,
then the earlier shipment alleged to
have been made in May would have
completed appellant's obligations
under the contract, even though the
alleged shipment never arrived at
Ann Arbor. Appellant's failure to
rely on the May shipment and fail-
ure to recover the misdirected ship-
ment and secure its proper delivery
during the ensuing month before

termination is not explained in the
record. We find the contract lan-
guage for delivery to be clear and
unambiguous in requiring delivery
to occur at Ann Arbor, Michigan,
on or before June 25, 1979. The par-
ties agree that the forklift truck was
not delivered to Ann Arbor by that
date. Appellant's failure to deliver
on or before the fixed date in the
contract permitted the Government
to invoke its rights under the
Termination for Default provision
of the contract. Therefore, we find
the action to terminate appellant's
right to perform under the contract
for default to be proper.

Appellant also contends that the
reprocurement cost assessment is
not reasonable because the Govern-
ment (1) failed to consider appel-
lant's lower priced, available unit as
a source of supply, (2) failed to
utilize items already at point of
receipt in the reprocurement, (3)
failed to elicit any competition in
the reprocurement, and (4) failed
to negotiate the price with the sole
offeror.

The first contention that the Gov-
ernment failed to consider appel-
lant's lower priced available unit in
its reprocurement action appears
specious under the facts of this case.
According to the stipulated facts,
there was no way the Government
could be assured of the existence of
an available unit from appellant at
the time of reprocurement. As stated
earlier, appellant informed the Gov-
ernment on Apr. 30, 1979, that
despite a problem that existed there
was a chance that the truck would

330-188 0 - 80 - 2 : QL 3
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arrive in Ann Arbor that same day,
or in any event, by Friday, May 4.
During the following month, it
developed that the truck had been
misdirected and never arrived at
Ann Arbor. Therefore it appears
that the contracting officer had no
greater assurances that a forklift
truck shipped by appellant in June
would be received at the destination
than he had, on prior assurances,
that the truck would arrive by Fri-
day, May 4. Essentially, the argu-
ment that the. Government had a
duty to mitigate damages by con-
sidering the purchase of appellant's
forklift truck in transit would
amount to a further extension of the
contract performance period. (See
Si Lite, Inc., GSBCA No. 2442
(May 7, 1968), 68-1 BCA 032.)
Appellant cannot impute a duty for
the Government to purchase its
forklift truck on reprocurement in
order to mitigate damages, especi-
ally under circumstances where the
Government could not be certain of
the current availability of the truck.

Appellant contends that the Gov-
ernment failed to mitigate the re-
procurement cost assessment by util-
izing the already delivered battery
and battery charger, which were
compatible with other manufactur-
er's forklift trucks according to tes-
timony offered at the hearing. Ap-
pellant's witness, Mr. Gruzs, testi-
fied that appellant did not inform
the Government prior to reprocure-
ment that the battery and charger
could be used with trucks of other
manufacturers. The cases relied on
by appellant in support of the con-

tention that the Government should
have utilized appellant's battery
and charger to reduce reprocure-
ment costs involved contracts for
multiple numbers of identical deliv-
erable items. Appellant's contract
called for a single item at a single
unit price. The forklift truck as de-
scribed in the specifications required
that a battery and charger be in-
cluded, but there were no separate
prices for these items. The delivery
of portions of a single deliverable
unit cannot be seen to transform
the contract into one calling for
multiple units, under which com-
pleted items may be required to be
accepted at the contract price prior
to reprocurement. No evidence was
offered as to the ultimate disposition
by appellant of the rejected forklift
truck with its battery and charger,
so that no determination can be
made as to whether appellant suf-
fered any actual damages despite
the assessment of reprocurement
costs. The forklift truck with bat-
tery and charger was essentially a
standard commercial item, not man-
ufactured especially for the Govern-
ment to its specifications. With the
stipulated facts showing circum-
stances that appellant had consid-
erable difficulty in meeting its de-
livery commitments, a prompt re-
sale of the rejected truck can be
presumed.

Appellant argues that the failure
of the Government to seek competi-
tion on the reprocurement contract
shows a failure to demonstrate the
reasonableness of its reprocurement
action. No proof was offered to

412
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show that competition would likely
result in a lower price than was
paid in the Government's reprocure-
ment action. The contracting officer
testified that he had confirmed the
continued and pressing need for the
new forklift truck (Tr. 73-74). He
verified that the using facility was
concerned about the safety of the
truck being replaced, that it needed
repairs and that the unreliability of
the existing equipment resulted in
manually loading or unloading of
materials. In Century Tool Co.,
Inc., GSBCA No. 3999 (Mar. 3,
1976), 76-1 BCA 11,850, on which
appellant relies-to show that the
Government has the burden of
showing the reprocurement was
reasonable, the Board accepted the
ample precedent that this burden
is lighter when a critical, verifiable
need for- the items in question is
present. In that case, the facts did
not support such a determination,
but here the Government has pro-
vided evidence that added cost of
repairs, a safety hazard, and man-
ual effort would be involved dur-
ing any period of readvertising and
award of a reprocurement contract.
Under these circumstances, we find
the Government's action to award
the reprocurement contract to the
third lowest bidder on the original
competitive procurement to be rea-
sonable, because of the immediate
availability of' a forklift truck
meeting the contract specifications.

Finally, appellant contends that
the Government's failure to'nego-
tiate the price to be paid to the re-
procurement contractor was unrea-

sonable. Citing The Lute Co.,
GSBCA No. 2173 (Dec. 15, 1967),
68-1 BA 6762, appellant urges
that the Government should have
sought an even lower price on the
reprocurement contract by negotiat-
ing with Clarklift. The Lutz Co.
case involved the Government's
election to seek a reprocurement
source by negotiated procurement
methods and the acceptance of the
lowest bid without further nego-
tiations. The case is distinguishable
from the instant case in that The
Lutz Co. case would require the
Government to be bound by the elec-
tion to resort to a negotiated repro-
curement by endeavoring to nego-
tiate an even lower price with the
low bidder, whereas, in the instant
case, the Government had not made
the election to reprocure by negotia-
tion. Rather, the firm bid of the only
bidder with available equipment
was selected from the original ad-
vertised competition. The Govern-
ment was given 2-working days by
Clarklift to procure at the original
bid price or to abandon the right
to reprocure at the original bid
price. The bid of Clarklift was, a
competitive bid under the original
advertised procurement, and the
award was made on the same basis
as the original award to appellant,
i.e., to the lowest responsible and re-
sponsive bidder. Just as negotiation
would have been inappropriate with
appellant after it wbn the initial
competition, Clarklift had no obli-
gation to enter negotiations with the
Government to lower its bid, price.
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The brief acceptance period allowed
by Clarklift between June 22 and
June 26 for acceptance of Clarklift's
original bid does not indicate that
a Government election to negotiate
would have resulted in anything
other than a higher price.

Having found that appellant's
claims that the Government failed
to mitigate damages are without
merit, we find that the Government
did take reasonable steps to miti-
gate the reprocurement costs.

Conclusion

We find that appellant was in de-
fault in the failure to deliver by the
time specified in the contract, ren-
dering the Government's action to
terminate its right to proceed to be
proper. Also, we find that the Gov-
ernment's reprocurement action was
justified under the circumstances
and that such action accorded with
the duty to mitigate reprocurement
costs. Therefore, the appeals. are de-
nied.

RUSSELL C. LYNCH:

Administrative Judge

I CONCUR:

WILLIAM F. McGRAw
Chief Administrative Judge

HAYDEN & HAYDEN COAL CO.

2 ISMA 238

Decided September 182, 1980

Appeal by the Office of Surface Mining
Reclamation and Enforcement from a
Mar. 27, 1980, order of Administrative

law Judge Joseph E. McGuire denying
a motion to reconsider that part of his
Feb. 19, 1980, decision vacating viola-
tiorn No. 1 of Cessation Order No. 79-2-
72-1 (Docket No. NXO-2-R).

Reversed.

1. Surface Mining Control and Recla-
mation Act of 1977: Administrative
Procedure: Findings-Surface Mining
Control and Reclamation Act of 1977:
Cessation Orders: Generally

When a cessation order indicates that it
is being issued both because the condi-
tion, practice, or violation is causing or
can reasonably be expected to cause
significant, imminent environmental harm
and because there has been a failure to
abate a violation listed in a notice of
violation, a finding of either of those
grounds is sufficient to sustain the cessa-
tion order.

APPEARANCES: Carol S. Nickle, Esq.,
Office of the Field Solicitor, Knoxville,
Tennessee; Walton D. Morris, Jr., Esq.,
and Marcus P. McGraw, Esq., Assistant
Solicitor for Enforcement, Division of
Surface Mining, Office of the Solicitor,
Washington, D.C., for the Office of Sur-
face Mining Reclamation and Enforce-
ment.

OPINION BY THE INTERIOR
BOARD OFSURFACEMINING

AND RECLAMATION
APPEALS

Background

On Aug. 29, 1979, an inspector
with the Office of Surface Mining
Reclamation and Enforcement
(OSM) conducted an inspection of
the George's Branch surface mine of
Hayden & Hayden Coal Co. (Hay-

[ 87 I.D.
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den) in Breathitt County, Ken-
tucky, pursuant to the Surface Min-
ing Control and Reclamation Act of
1977 (Act).' He issued Notice of
Violation No. 9-2-72-1 charging
seven violations of the Act and ini-
tial program regulations. Hayden
filed an application for review of
the notice and an application for
temporary relief. Subsequently, the
inspector returned to the minesite
on Oct. 11, 1979, and issued Cessa-
tion Order No. 79-2-72-1 for fail-
ure to abate the violations listed in
the notice.

Following a hearing on Oct. 25,
1979, the Administrative Law
Judge issued a decision on Feb. 15,
1980. He affirmed violation Nos. 1-7
of the notice, and affirmed the cessa-
tion order as it related to violation
Nos. 27, but vacated the order as
it applied to violation No. 1.2

On Mar. 14, 1980, OSM filed a
motion with the Administrative
Law Judge seeking reconsideration
of his disposition of violation No. 1.
He denied the motion by order dated
Mar. 27, 1980. OSM filed a timely
notice of appeal from that order
and filed a brief in support of its
appeal. Hayden did not file a brief.

Discwssion

The Administrative Law Judge
based his denial of OSM's motion

1 Act of Aug. 3, 1977, 91 Stat. 445, 30 U.S.C.
§O 1201-1328 (Supp. I 1977).

2 Violation No. 1 of Notice of Violation No
79-2-72-1 charged a "[f]ailure to have signs
identifying the mine area displayed at all
points of access to the permit area from public
roads and highways" in violation of 30 CFR
715.12 (b).

to reconsider on OSM's failure to
prove that violation No. 1 of the
cessation order caused or could
reasonably be expected to cause sig-
nificant, imminent environmental
harm. The cessation order in this
case contained the following lan-
guage on page 2 (Exh. R-18)

Check Appropriate Box:
fC The condition, practice or violation is

creating an imminent danger to the
health or safety of the public.

f1 The condition, practice, or violation
is causing or can reasonably be ex-
pected to cause significant, imminent
environmental harm to land, air, or
water resources.

U1 The permittee or operator has failed
to abate violation(s) No. 1 through 7
included in Notice of Violation No.
79-2-72-1 * * * within the time for

abatement originally fixed or subse-
quently extended.

The inspector checked both the sec-
ond and third boxes. The Adminis-
trative Law Judge stated in his
Mar. 27, 1980, order: "Once having
advised applicant of the grounds
upon which the cessation, order was
being issued [by checking the
boxes], even if the inspector inad-
vertently checked the second box,
basic fairness compels that the re--
spondent be required to adduce evi-
dence in support of both bases in
order to prevail."

OSM argues that the Adminis-
trative Laws Judge erred in that
determination. It explains that the
inspector checked the second box
because violation Nos. 2-7 of the
notice were causing or could be
expected to cause significant, immi-
nent environmental harm. The third
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box was checked because none of the
seven violations had been abated.
However, that interpretation was
not clear from the face of the cessa-
tion order. The inspector could
have entered a short explanatory
statement on the cessation order. He
did not. Despite the lack of explana-
tion, Hayden did not object to-nor
was it prejudiced by-the checking
of the two boxes.

[1] While the inspector admitted
that violation No. 1 was not causing
nor was it expected to cause sig-
nificant, imminent environmental
harm (Tr. 74), the record supports
a finding that violation No. 1 was
not abated at the time the cessation
order was issued (Tr. 49). That find-
ing alone is sufficient to sustain the
issuance of a cessation order as it
relates to violation No. 1. 30 U.S.C.
§1271 (a) (3) (Supp. I 1977); 30
CFR 722.13. The Administrative
Law Judge erred in ruling that
OSM had to prove both significant,
imminent environmental harm and
a failure to abate in order to prevail.
Proof of either of those grounds
would support the issuance of a ces-
sation order.

Basic fairness did not require
that OSM prove both grounds in
this case in order to have the cessa-
tion order sustained, but merely re-
quired that those violations that
were contested and for which there
was competent evidence be upheld.
Therefore, the lack of evidence to
support a finding of significant, im-
minent environmental harm did not
serve to relieve Hayden from its
proven failure to abate violation
No. 1.

Violation No. 1 of Notice of Vio-

I ation No. 79-272-1 was not abated
on Oct. 11, 1979, and Cessation
Order No. 79-2-72-1, as it related
to that violation, was properly is--
sued. The order appealed from is
reversed.

NEWTON FRISHEBERG

Administrative Judge

MELVIN J. MIRKIN
Administrative Judge

WILL A. IRWIN
Chief Administrative Judge

CRAVAT COAL CO., INC.

2 IBSMA 2490

Decided September 23, 1980

Consolidated appeals by Cravat Coal
Co., Inc., from the decisions of Ad-
ministrative Law Judge Sheldon L.
Shepherd upholding violation No. 2 of
Cessation Order No. C 79-3-13-2
(Docket No. IN 0-7-R, Jan. 25,1980)
and granting temporary relief from
prepayment of a civil penalty assess-
ment (Docket No. IN 0-16-P, Feb. 21,
1980).

IBSMA 80-30 (Docket No. IN 0-7-
R) affirmed; IESMA 80-35 (Docket No.
IN 0-16-P) reversed and remanded.

1. Surface Mining Control and Recla-
mation Act of 1977: Previously Mined
Lands; enerally-Surface Mining
Control and Reclamation Act of 1977:
Water Quality Standards and Effluent
Limitations: Discharges from Dis-
turbed Areas

All surface water drainage from the area
disturbed by surface mining and recla-
mation operations must comply with the



417CRAVAT COAL CO.
September 23, 1980

effluent limitations of 30 CPR 715.1T(a) the Interior, inspected Cravat Coal
even if it originates as contaminated Co., Inc.'s (Cravat's) mine in Tus-
ground water from previously mined a 
areas. carawas County, Ohio, on Sept. 6,

1979, in accordance with the surface
2. Surface Mining Control and Recla- Mining Control and Reclamation
mation Act of 1977: Civil Penalties: Act of 1977 (Act) and 30 CFR
Generally-Surface Mining Control and 721.11. He noticed water seeping
Reclamation Act of 1977: Temporary from the highwall north of the
Relief: Generally minesite entrance, just inside the
43 OFR 4.1260 does not authorize tem- disturbed area. A field test of this
porary relief from the requirement of 43 water below the mine's eastern per-

OFR 4.1152(b) that a proposed civil mit boundary showed it did not con-
penalty be paid into escrow pending a form to the effluent limitations set
final determination on the merits of the forth in 30 CFR 715.17(a) *2 The in-
case. frhi 0CR751 a.Tei

3. Surface Mining Control and Recla
mation Act of 1977: Civil Penalties
Generally

30 OFR 723.14(a) does not authorize a
Administrative Law Judge to reduce th
number of days for which a civil penalt:
may be assessed when the obligation
to abate the violation has not bee.
suspended.

APPEARANCES: Paul F. Benson, Esq.
Cadiz, Ohio, for Cravat Coal Co., Inc.
John C. McDowell, Esq., Myra F
Spicker, Esq., Office of the Field Solid
tor, Indianapolis, Indiana, Walton 
Morris, Esq., and Marcus P. McGraw
Esq., Assistant Solicitor for Enforce
ment, Division of Surface Mining
Office of the Solicitor, Washington
D.C., for the Office of Surface Mining
Reclamation and Enforcement.

OPINION BY THE INTERIOI
BOARD OF SUREACE MININC

AND RECLAMATION
APPEALS

Factuial and Procedural
Background

Roger Dolzani, an authorize(
representative of the Secretary o:

spector therefore issued Notice of
Violation No. 79-III-13-6.' Viola-
tion No. 2 of this notice of violation
stated that the "discharge from the

n area disturbed * * * fails to meet
e the effluent limitations" and that the
y remedial action required was to
a "treat the water from the seep soa

that the discharge from the permit
area meets the effluent limits of sect.
715.17(a)."& The abatement period
was set for Oct. 1, 1979; later it was
extended four times to Dec. 5, 1979,
the maximum period allowed under

'Act of Aug. 3, 1977, 91 Stat. 445, 0 U.S.C.
,, §§1201-1328 (Supp. I 1977).

2 The field tests showed a pH of 5 and iron
at more than 10 mg/1 (Resp. Exh. 3). Subse-
quent laboratory analyses resulted in readings
of 3.04 pH and 148 mg/1 Iron (Resp. Exhs. 4
and 5). The effluent limitations in 30 CFR
715.17(a) require pH to be within the range of
6.0-9.0 and fix 7 mg/1 as the maximum allow-
able total iron.

' Violation No. of Notice of Violation No.
r 79-111-13-6 was issued for "failure to direct

au surface drainage from the disturbed [sic]
through sediment ponds before leaving the
permit area. The permittee has removed the
sediment pond before water quality and re-
vegetation requirements have been met."

4 Violation No. 2 of the original notice of
violation was modified to include another seep
discovered later "just north of and adjacent

d to the minesite entrance in the Portion to
Which the Notice Applies (violation 2)"
(Resp. Exh. 7, p. 4).
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sec. 521 (a) (3) of the Act.' On Dec.
6, 1979, Cessation Order No. 79-3-
13-2 was issued for failure to abate
the violations cited in the original
notice of violation.0

530 U.S.C. 1271(a)(3) (Supp. 1977).
These extensions were all granted in order to
give Cravat more time to get State of Ohio
approval for a modified drainage plan (Tr. 30).
Representatives of Cravat and Ohio disagreed
on where a new sedimentation pond should be
located. (See n. 3, sapra.) In mid-October Ohio
indicated informally it would not approve
Cravat's suggested location; this indication
was repeated in mid-November (Tr. 68). In
late November, after learning from the OSM
inspector that the period for abatement in the
NOV could not be extended beyond 90 days,
Cravat submitted a proposed modification of
its permit to Ohio which incorporated Cravat's
preferred location for the sedimentation pond,
and proceeded to implement that proposal (Tr.
31, 68, 76, 77). Cravat learned at the January
22 hearing that its proposed modification had
not been approved (Tr. 46).

Violation No. 2 of the cessation order listed
the "seep about 100 ft. north of minesite
entrance" and the "seep adjacent to and north
of the minesite entrance" as operations to be
ceased immediately Resp. Exh. 9).

When the OSM inspector returned on Dec. 6,
1979, he found that the drainage from the seep
had been directed via a ditch to an existing
sedimentation pond but that "[tihe discharge
from that pond and off the minesite or off the
permit area, both were still failing the effluent
limitations" (Tr. 31). The seep drainage cited
in the notice of violation field tested at pH
3.20, iron 10 mg +/1 (Resp. Exh. 7, p. 2). A
sample of this drainage was taken from the
same place as on Sept. 6 (Tr. 33). Laboratory
analysis of this sample showed pH 3.35, iron
186 mg/i (Resp. Exh. 8; Tr. 35).

The inspector therefore listed, as violation
No. 2 of the cessation order, failure to abate
violation No. 2 of Notice of Violation No. 79-
III-13-6 and described as "operations" to be
ceased immediately: "Discharge off the permit
area of water coming from the disturbed area
that is not within the effluent limits of sec.
715.17(a) : (1) seep about 100 ft. north of
minesite entrance; (2) seep adjacent to and
north of the minesite entrance." (See n. 4,
supra.) As affirmative obligations the inspector
wrote: "Install, operate, and maintain treat-
ment facilities so that all surface drainage
from the disturbed area meets the effluent
limits of sec. 715.17 (a) before leaving the
permit area."

Because "[a]pproximately 2 acres of drain-
age area in the north portion of the permit still

Cravat filed an application for re-
view of violation No. 2 of the cessa-
tion order on Jan. 7, 1980.7 It filed
an application for temporary relief
on January 10. A hearing was held
in Pittsburgh on both applications
on Jan. 22, 1980, and a decision was
issued on Jan. 25, 1980. Cravat filed
a notice of appeal from this deci-
sion with the Board on Feb. 26,
1980,8 and a brief on Mar. 28, 1980.

Meanwhile, on Feb. 11, 1980, Cra-
vat filed an "application" for re-
view of a proposed civil penalty as-
sessment of $22,500 it received for
the cessation order on Jan. 11, 1980,
and an application for temporary
relief from the requirement9 that
full payment of the proposed assess-
ment be placed in escrow pending
final determination of the assess-
ment. These applications were also
consolidated for purpose of a deci-
sion issued Feb. 21,. 1980. Cravat
filed a "notice of appeal of civil pen-
alty" from this decision with the
Board on Mar. 12, 1980, and a mem-
orandum in support of its appeal on
Mar. 24, 1980. The Board treated
this "notice" as a petition for dis-
cretionary review in accordance
with 43 CFR 4.1270, and granted
the petition on Apr. 9, 1980.1°

would not be passed through the existing pond,
since the ditch [was] not extended that far"
(Resp. Exh. 7, p. 3), the inspector included
violation No. 1 in the cessation order for
faiure

t
to abate violation No. 1 of the notice of

violation. (See n. 3, spra.)
7 Cravat's application for review stated that

violation No. 1 of the cessation order, issued
for failure to abate violation No. 1 of the notice
of violation, had been vacated by OSM.

8 The appeal was docketed as IBSMA s0-3e.
9 43 CFR 4.1152 (b) (1).
1' This petition was docketed as IBSMA

80-35.
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On Apr. 11, 1980, the Office of
Surface Mining Reclamation and
Enforcement (OSM) filed a motion
requesting that the Board consoli-
date Cravat's two appeals and per-
mit OSM to file a joint brief. The
Board granted this motion on Apr.
14, 1980. OSM filed its brief on May
28, 1980.

Discussion and Conclusions

[1] In his Jan. 25, 1980, decision
the Administrative Law Judge con-
cluded that although the water
which created the condition that
was the basis for violation No. 2
originated as contaminated ground
water from previously mined areas
it was surface water drainage from
a disturbed area"i' that must comply
with the effluent limitations of 30
CFR 715.17 (a).12 This conclusion is
in accordance with the regulations.
As the Administrative Law Judge
noted, the definition of surface
water 13 does not distinguish be-

Tr. 13-14, 38-39, 43-45.
12 "I, therefore, conclude that the water in

question was surface drainage which was dis-
charged from an area disturbed by surface coal
mining and reclamation operations and that
the same exceeded the effluent limitations in
both total iron and p limitations. I further
find that violation No. 2 of Notice of Violation
No. 79-III-13-6 was properly issued. Pursuant
to the provisions of Section 521(a) (3) of the
Act, Cessation Order No. 79-3-13-2 was
properly issued inasmuch as the notice of vio-
lation had not been abated within the 90-day
maximum permitted by the statute and regula-
tions." Jan. 25, 1980, decision in IN 0-7-R,
at 3.

1' "Surface water means water, either flow-
ing or standing, on the surface of the earth.'
(Italics added.) 30 CR 710.5. This definition
remained unchanged after comments on the
proposed initial program regulations. See 42
FR 44928 (Sept. 7, 1977); 42 FR 62641,. com-
ment 3 (Dec. 13, 1977).

tween sources of water. And 30 CFR
715.17(a) provides: "All surface
drainage from the disturbed area,
including disturbed areas that have
been graded, seeded, or planted,
shall be passed through a sedimen-
tation pond * * * before leaving
the permit area. Sedimentation
ponds shall be retained until drain-
age from the disturbed area has met
the water quality requirements of
this section." (Italics added.) It
provides further: "Discharges from,
areas disturb ed by surface coal min-
ing and reclamation operations
must meet * * * the following nu-
merical effluent limitations." (Ital-
ics added.) Passing all surface
drainage from a disturbed area
through a sedimentation pond is
the means required to achieve com-
pliance with the requirement that
discharges from a disturbed area
must meet the effluent limitations.
These limitations apply to all dis-
charges from a disturbed area, irre-
spective of source, whether or not
they have been passed through a
sedimentation pond or series of sedi-
mentation ponds. Cravat did not
treat the water flowing from the
seep on its disturbed area to comply
with the water quality requirements
of sec. 715.17 (a) before it left the
permit area.'4 Accordingly, we af-
firm the Administrative Law
Judge's Jan. 25, 1980, decision."

4
ee n. 2 and 6, supra.

"5 It is possible that the U.S District Court
for the District of Columbia, in accordance
with a remand in In Re: Surface Mining Regu-
lation itigation, Nos. 78-2190, 78-2191, and
78-2192 (D.C. Cir. May 2, 1980), may hold that
the Department must amend 30 CUR 715.17(a)

(Continued)
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This application of sec. 715.17(a)
is consistent with the preamble and
introductory paragraph to sec.
715.17. The objective of the water
quality and other requirements of
30 CFR 715.17 stated in the pre-
amble "is to have the permittee re-
search and understand the hydro-
logic balance in the affected area as
well as to understand the effect of
mining on that balance so that
operations are planned and con-
ducted to minimize disturbances
both on- and off-site." 16 Specific-
ally, "the permittee must plan
operations to control ground water
quality and flow." 17 The introduc-
tory paragraph to 30 CFR 715.17
requires a permittee to "plan and
conduct coal mining and reclama-
tion operations to minimize disturb-
ance to the prevailing hydrologic
balance in order to prevent long-
term adverse changes in the hydro-
logic balance that could result from
surface coal mining and reclama-
tion operations, both on- and off-
site." The definition of hydrologic
balance in 30 CFR 710.5, as well as
the introductory paragraph to sec.
715.17, make it clear that water
quality is one of the factors a per-
mittee must take into account in

(Continued)
to include variances contained in regulations
promulgated by the U.S. Environmental Pro-
testion Agency under the Federal Water Pollu-
tion Control Act Amendments of 1972, Oct. 18,
1972, 86 Stat. 816, 844, as amended by the
Clean Water Act of 1977, Dec. 27, 1977, 91
Stat. 1566, 1582-86, 1590, 33 U.S.C. § 1311
(Supp. I 1977). In this ease, however, we may
apply 30 CR 715.17(a) as it reads now and
read at the time of the enforcement action
under review.

"642 FR 62649 (Dec. 13, 1977).
17Id.

planning and conducting the opera-
tion and reclamation.

Cravat neither planned its opera-
tions to control ground water
quality nor conducted its operations
so as to minimize water pollution.
It knew the area where it proposed
to conduct surface mining opera-
tions had been previously deep
mined.'- It knew about the specific
seep that was later cited in the
notice of violation before it began
its operations and knew that it was
part of the hydrologic system of
the area.' 9 It did not do anything
about the seep because it felt it was
not responsible for it; 20 rather, it
followed the coal seam that was the
course of the seep as it conducted
its operations.2'

We cannot approve the Feb. 21,
1980, decision excusing prepayment
of and reducing the proposed civil
penalty based on Cravat's violation
of 30 CFR 715.17(a), however. In
that decision the Administrative
Law Judge wrote at page 3:

This case arose under the enforcement
provisions of Section 521 of the Act.
Temporary relief was sought under Sec-
tion 525 of the Act which permits the
Secretary to "grant temporary relief
from any notice or order issued under
section 521 of this title." And applica-
tion for temporary relief from pay-
ment into escrow of the sum of $22,500
would also seem to be within the scope
of 43 CR 4.1260 * * *. The cases cited
by the respondent are distinguishable
(Blackhlawk Mining Co., Inc., 1 IBSMA
215 * * which cited C & K Coal Co.,
1 IBSMA 118 * **) Neither of those

A Tr. 64, 66-67.
1,9.Tr. 81-82.
20 Tr. 74..
21 Tr. 82-83.
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cases involved an application for tempo-
rary relief, and neither involved an un-
reasonable delay by a third party which
contributed to the failure to abate.

[2] We hold that 43 CFR 4.1260
does not authorize temporary relief
from the requirement of 43 CFR
4.1152 (b) that a proposed civil pen-
alty be paid into escrow pending a
final determination on the merits of
the case. 43 CFR 4.1260 states spe-
cifically that "[t] hese regulations
contain the procedures for seeking
temporary relief in section 525 re-
view proceedings under the Act."
Sec. 525 (c) authorizes temporary
relief, under limited conditions,
"from any notice or order issued
under section 521 of this title." Civil
penalties, however, are imposed
under sec. 518 of the Act, and that
section provides for their admin-
istrative review. Neither that sec-
tion nor any provision of the regula-
tions provides for temporary relief
from the prepayment requirement
of sec. 518(c), implemented in 43
CFR 4.1152(b) (1).

In his Feb. 21, 1980, decision the
Administrative Law Judge also
reduced the number of days for
which a civil penalty could be
assessed from 46 to 16 and accord-
ingly reduced the proposed civil
penalty to $12,000. He did so on the
basis of the provision in 30 CFR
723.14 that assessment of the man-
datory civil penalty of $750 for each
day an unabated violation continues
after a cessation order has been
issued "shall not be made for any
period that the obligation to abate
is suspended." (Italics added.)

COAL CO.
23, 1980

421

"[I]t would seem intolerable," he
wrote, "to penalize the petitioner for
delays occasioned by a co-enforcer
of the regulations, that is, the State
of Ohio * * .; I, therefore, find that
the duty to abate should have been
suspended for the days from mid-
October 1979 to mid-November 1979
which was apparently wasted by the
State of Ohio." 22 (Italics added.)

[3] There are at least two prob-
lems with this reasoning. First,
under 30 CFR 723.14(a) a manda-
tory civil penalty is assessed-as it
was in this case-for the period a
violation "remains unabated follow-
ing expiration of the abatement
period in the notice of violation"
(italics added), not a period before
that expiration date (e.g., mid-
October to mid-November). It is
improper to subtract pre-expiration
days from the postexpiration
period. Second, although it may be
unfortunate or even poor judgment
that the duty to abate was not sus-
pended by OSM, it in fact was not
suspended. Nor is it necessary for
OSM to do so. The fact that the
State of Ohio did not tell Cravat
what would be acceptable to it23
does not relieve Cravat of its obliga-
tion to comply with what is
required by a Federal notice of vio-
lation or cessation order. Kaiser
Steel Corp., 2 IBSMA 158, 162, 87

22 Feb. 21, 1980, decision in IN 0-16-P, at .
23 We note that Cravat did not formally seek

a permit modification from Ohio until late
November and that Ohio had twice before then
indicated its probable position on the proposed
modification. (See n. , spra.)
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I.D. 324, 326 (1980); Little Sandy
Coal Sales, 2 IBSMA 25, 30, 87 I.D.
61, 64 (1980) ; Eastover Mining Co.,
2 IBSSMA 5, 8, 87 I.D. 9, 11 (1980);
Cedar Coal Co., 1 IBSMA 145, 153,
86 I.D. 250, 255 (1979). It was
therefore inappropriate under 30
CFR 723.14(a) for the Administra-
tive Law Judge to reduce the num-
ber of days for which a civil penalty
could be assessed from 46 to 16 for
the reasons he did.

However, the regulations govern-
ing civil penalties during the initial
program have since been amended,
among other things, to limit the
number of days for which a $750-
day penalty may be assessed for
failure to abate a violation to 30.24

Accordingly, we must remand this
case for a determination of what
civil penalty is appropriate under
these amended regulations.

We reverse the order in the
Administrative Law Judge's Feb.
21, 1980, decision granting tempo-
rary relief from prepayment of the
civil penalty and reducing the num-
ber of days for which a civil penalty
may be assessed to 16.

The decision in IN 0-7-R is af-
firmed; the decision in IN 0-16-P
is reversed and remanded for a
determination of the appropriate
civil penalty.

WILL A. IRWIN

C7hief Administrative Judge

NEwToN FSnInBERG
Administrative Judge

24 30 CFR 723.15(b) (2), 45 FR 58780, 58784
(Sept. 4, 1980).

APPEAL OF
PAUG-VIK, INC., LTD.

5 ANCAB 59

Decided September 24, 1980

Motion for reconsideration of an order
of the Alaska Native Claims Appeal
Board dated May 1, 1980, granted.

Order affirmed in part and modified.

1. Alaska Native Claims Settlement
Act: Alaska Native Claims Appeal
Board: Appeals: Jurisdiction-Alaska
Native Claims Settlement Act: Alaska
Native Claims Appeal Board: Appeals:
Remand

Where a matter on appeal has been re-
manded to the Bureau of Land Manage-
ment for a specific determination, the
Board retains jurisdiction over the ques-
tion of whether or not such a determina-
tion has been rendered moot by subse-
quent actions of the party.

2. Alaska Native Claims Settlement
Act: Administrative Procedure: Gener-
ally-Alaska Native Claims Settlement
Act: Definitions: Federal Installation

An agreement between selecting Native
corporations and a Federal agency, on
lands actually used by the Federal
agency, cannot be enforced in lieu of a
§ 3 (e) determination by the Bureau of
Land Management to compel conveyance
to the Native corporations in accord
with the agreement. ANCSA by clear
language in § 3 (e) mandates a Secre-
tarial determination. While the Secretary
may delegate, he may not be compelled
to relinquish his statutory duty to third
parties.

3. Alaska Native Claims Settlement
Act: Administrative Procedure: Gener-
ally-Alaska Native Claims Settlement
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Act: Definitions: Federal Installation
Where the required § 3 (e) determination
is crucial to conveyance, where the
affected Federal agency and all affected
Native corporations agree on the identi-
fication of lands actually used by the
agency, where the record discloses no
inconsistency between the agreement
and § 3(e), where the determination has
already been delayed for a significant
period of time by the lack of implement-
ing. regulations and the date of publica-
tion of final regulations cannot be ascer-
tained, the Bureau of Land Management
may make a § 3 (e) determnination, relying
on the parties' agreement for factual
data, in the absence of final regulatory
guidelines.

APPEARANCES: John A. Smith, Esq.,
and Robert Spitzfaden, Esq., Smith &
Gruening, for Paug-Vik, Inc., Ltd.;
Martha Mills, Esq., Office of the Attor-
ney General, for the State of Alaska;
Major Gordon Wilder, Esq., Hq. 21
AEG/JA, for the United States Air
Force; John M. Allen, Esq., Office of the
Regional Solicitor, for the Bureau of
Land Management; Donald Boberick,
Esq., Office of the Regional Counsel, for
the Federal Aviation Administration;
Elizabeth Johnston, Esq., and Thomas
S. Gingras, Esq., for Bristol Bay Native
Corporation; Harland W. Davis, Esq.,
for Bristol Bay Borough; George G.
Moen, for the U.S. Army Corps of
Engineers.

OPINION BY
ALASKA NATIVE CLAIMS

APPEAL BOARD

PROCEDURAL
BACKGROUND

In a decision of July 5, 1978, Ap-
peal of Paug-Viie, Inc., Ltd., 3

ANCAB 49, 85 I.D. 229 (1978)
[VLS 77-2], the Board remanded
this appeal to the Bureau of Land
Management (BLM) for a determi-
nation pursuant to § 3 (e) of the
Alaska Native Claims Settlement
Act (ANCSA) (43 U.S.C. § 1602
(e) (1976)), whether the lands in
dispute were within the smallest
practicable tract enclosing land ac-
tually used in connection with the
administration of a Federal instal-
lation; i.e., the Air Force. 

On Sept. 18, 1979, tbe BLM pub-
lished proposed rulemaking setting
forth procedures to be used in im-
plementing § 3(e) of ANCSA (44
FR 54254, Sept. 18,1979). This rule-
making sets guidelines for the type
of determination for which the
Board has remanded this appeal to
the jBLM. Final rulemaking will be
the first promulgated on § 3(e) de-
terminations under ANCSA; no
other such rulemaking exists. Com-
ments were required to be submitted
by Nov. 19, 1979. As of the present
date, final rulemaking has not been
published in the Federal Register
and the date of such publication is
unknown.

On Apr. 11, 1980, the Appellant,
Paug-Vik, Inc., Ltd. (hereinafter
Paug-Vik), filed with the Board an
agreement between Paug-Vik, the
United States Air Force, and Bris-
tol Bay Native Corp., which pur-
ports to be a negotiated resolution
of the § 3(e) determination for
which the Board had remanded the
appeal to the BLM. The agreement
describes certain lands as the small-
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est practicable tracts enclosing lands
actually used in connection with the
administration of the Air Force in-
stallation at King Salmon. The
agreement also recites certain un-
derstandings with regard to high-
way rights-of-way in the State of
Alaska, access to gravel pits outside
the "smallest practicable tract" by
the Air Force, distribution of
monies paid into escrow by various
parties as payment for gravel ex-
traction and liability for use of an
ordnance disposal site.

Paug-Vik moved the Board for
an order conveying title to the sur-
face estate of the lands which are
the subject of the agreement. The
Board on May 1, 1980, denied Paug-
Vik's motion on the grounds that
BLM had not made a § 3(e) deter-
mination and an order to convey
would be premature. Paug-Vik re-
quested reconsideration.
* Paug-Vik asserts that all issues
as to title to the lands in dispute
have been settled by their § 3(e)
agreement. Paug-Vik seeks an order
compelling BLM to convey the sur-
face estate to them, and the subsur-
face to Bristol Bay Native Corp., in
those lands not described in the
agreement as actually used by the
Air Force.

BLM objects on the grounds that
the Board lacks jurisdiction be-
cause the appeal is currently on
remand to them for a § 3 (e) deter-
mination; BLM is not a party to
the agreement and the agreement
cannot be substituted for a Secre-
tarial determination pursuant to
§3(e); and, until regulations im-

plementing § 3(e) have been pub-
lished in final form, BLM cannot
make such a determination.

The issues raised are: Where an
agreement, between a Federal
agency using lands and Native cor-
porations with ANOSA selection
rights, purports to determine which
lands are "actually used" by the
agency within the meaning of
§ 3(e) of ANCSA, is BLM pre-
cluded from adopting the determi-
nation set forth in the agreement, in
lieu of an independent BLM deter-
mination? Second, where proposed
regulations implementing § 3(e) of
ANOSA have been published for
comment, is BLM precluded from
making § 3(e) determinations, by
any method, pending publication of
final rulemaking?

The Board concludes that BLM is
not precluded from accepting the
§ 3 (e) determination set forth in the
agreement, and may do so prior to
publication of final regulations.

DISCUSSION

The lands from which Native cor-
porations may select are public
lands as this term is specially de-
fined in ANCSA.

Sec. 3 (e) of ANCSA defines pub-
lie lands for, purposes of the Act:

"Public lands" means all Federal lands
and interests therein located in Alaska
except: (1) the smallest practicable
tract, as determined by the Secretary, en-
closing land actually used in connection
with the administration of any Federal
installation.

As the Board noted in Appeal of
Seldovia Native Association, Inc.,
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1 ANCAB 65,78,83 I.D. 461 (1976)
[VLS 75-3]:

Generally, the term "public lands is
used to describe such lands as are subject
to sale or other disposal under general
law. Newhall v. Sanger, 92 U.S. 761
(1875). The term refers to the general
public domain, unappropriated land, land
belonging to the United States which is
subject to sale or other disposal under
the general land laws and not reserved
or held back for any special govern-
mental or public purpose. Ben J. Bos-
chetto, 21 IBLA 193 (1975). It does not
include lands to which rights have at-
tached and become vested through full
compliance with applicable land laws.
Holz v. Lyles, 280 Ala. 321, 195 So 2d
897 (1967). It is however, a term of vary-
ing senses, depending largely on the con-
text in which it appears and the special
circumstances of the case. Kindred v.
Union Pacific Railroad Co., 225 U.S. 582
(1912) .

83 I.D. 461,467-468.

The definition of public lands
contained in § 3(e) is broader and
more inclusive than the generally
accepted meanings referenced
above, for it is not limited to unap-
propriated land which is subject to
disposal under the general land laws
and which is not reserved for gov-
ernmental or other public purposes.

The definition in § 3(e) encom-
passes lands which are not subject to
disposal under the general land
laws, because they are reserved for
government use. The expanded
definition in § 3 (e) makes reserved
Federal land "public land" and
therefore available for Native selec-
tion if not being actually used by a
Federal agency. This broad defini-
tion in § 3 (e) operates only to make

land available for conveyance
to Native corporations under
ANOSA; it does not operate to
make lands available for disposal
under the general public land laws.

The Act does not specify proce-
dures to be followed in making
§ 3(e) determinations. As noted,
procedural regulations have not
been published.

Paug-Vik argues that the Air
Force, Bristol Bay Native Corp.,
and itself, being the using agency,
Native regional corporation, and se-
lecting Native village corporation,
are the only possible grantees of the
land in question and therefore the
only possible parties with an inter-
est in 'the § 3(e) determination ad-
dressed by their agreement; since
they are in agreement on lands ac-
tually used by the Air Force, fur-
ther determination by the Secretary
is unnecessary. Therefore, it is
Paug-Vik's position that the Board
should accept the agreement in lieu
of a § 3(e) determination, thereby
eliminating the need for a remand,
and order BLM to convey accord-
ing to the terms of the agreement.

BLM, on the other hand, argues
first that the Board lacks jurisdic-
tion to consider this issue, because
the appeal is presently on remand
to BLM for a § 3 (e) determination.
Even if the Board had jurisdiction,
BLM cannot make a § 3(e) deter-
mination in the period between pub-
lication of proposed and final rule-
making on procedures for § 3(e)
determinations.

The Board cannot accept the
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positions of either Paug-Vik or
BLM.

[1] First, the Board has jurisdic-
tion. Where a matter on appeal has
been remanded to BLM for a spe-
cific determination, the Board nec-
essarily retains jurisdiction over the
question of whether or not such a
determination, has been rendered
moot by subsequent actions of the
parties.

Following BLM's approach, the
Board would lose all control over
an appeal until BLM acted on a re-
mand. Theoretically, even if the
parties advised the Board that they
had settled the issue on remand, the
Board would lack jurisdiction to
dismiss the appeal. Such a result
would be impracticable. While the
Board would not attempt to substi-
tute its judgment for BLM's on a
matter remanded to BLM for find-
ings, the Board clearly retains ju-
risdiction to rule on the question
presented by Paug-Vik; i.e., wheth-
er the parties have, by agreement,
settled all disputed § 3(e) issues so
that a § 3 (e) determination by BLM
is superfluous.

[2] Second, the agreement be-
tween Paug-Vik, Bristol Bay Re-
gional Corp., and the Air Force can-
not be enforced in lieu of a § 3(e)
determination by BLM to compel
conveyance to Paug-Vik in accord
with the agreement. ANCSA by
clear language in § 3(e) mandates a
Secretarial determination. While
the Secretary may delegate, as he
has to BLM, he may not be com-
pelled to relinquish his statutory
duty to third parties.

Third, the Board finds no author-
ity for the proposition that BLM
may not make a § 3(e) determina-
tion in this appeal in the interim be-
tween publication of proposed reg-
ulations and final adoption of rule-
making. BLM cited no authority.
Judicial interpretations of rulemak-
ing requirements illustrate only the
general rules of law relevant to this
issue.

In general, agencies must have
standards-for reasons of fairness,
to encourage the security of trans-
actions, and to maintain the inde-
pendence of the agencies. City of
Lawrence, Mass. v. CAB, 343 F.2d
583, 587 (st Cir. 1965).

Agencies may, by statute, be
given the power to make rules. "As
a matter of law, it is not necessary
for Congress to formulate each rule
and regulation in an area of highly
technical activities. These duties
and responsibilities are placed upon
administrative agencies competent
to administer in the public interest
within their respective spheres of
operation." United States v. Clay-
ton, 198 F. Supp. 18, 21 (W. D. La.
196 1). See also United States v. Gri-
naud, 220 U.S. 506, 31 S. Ct. 480,
483,55 L. Ed. 563 (1911).

Rules with substantial impact on
those regulated, such that they
change existing rights and obliga-
tions, are subject to the rulemaking
requirements of the Administrative
Procedure Act, 5 U.S.C. § 553
(1976); Dimaren v. Immigration
and Naturalization Service, 398 F.
Supp. 556, 559 (S.D.N.Y. 1974).
Where rules are subject to the Ad-
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ministrative Procedure Act, supra,
then such regulations are void un-
less published in strict conformity
with the Act. Kelky v. U.S. Depart-
ment of the Interior, 339 F. Supp.
1095, 1101 (E.D. Calif. 1972).

Rulemaking requirements of the
Administrative Procedure Act, sau-
pra, may not be avoided by making
rules in the course of adjudicative
proceedings. NLRB v. Wyman-
Gordon Co., 89 S. Ct. 1426,1429, 394
U.S. 759, 22 L. Ed. 709 (1969).

However, administrative matters
are committed to agency discretion.
The choice between rulemaking and
individual ad hoc litigation is one
that lies primarily in the informed
discretion of the administrative
agency. NLRB v. Q-T Shoe Manu-
facturi'ng Co., 409 F.2d 1247, 1252
(3d Cir. 1969).

None of these rulings are directly
in point. BLM does not seek to avoid
rulemaking or to circumvent prop-
er rulemaking procedures. The pre-
cise issue raised by this appeal is
whether, upon publication of pro-
posed rulemaking, an agency is pre-
cluded from acting on a matter po-
tentially affected by such rulemak-
ing, until the regulations become
final. Having published § 3(e) reg-
ulations for comment, must BLM
refrain from making any determi-
nations pursuant to § 3 (e) until
the final regulations are published-
no matter how long this may take?

The Board thinks not.
In general, it is a prudent and

reasonable policy to await publica-
tion of implementing regulations

before attempting to make determi-
nations required by ANCSA. How-
ever, several factors in this appeal
outweigh that consideration.

ANCSA does not expressly man-
date rulemaking; sec. 25 of the Act
authorizes the Secretary to publish
regulations as necessary. (43 U.S.C.
§ 1624 (1976).) The fact that the
Secretary has not yet issued final
regulations establishing procedures
for § 3 (e) determinations cannot be
taken as a prohibition against ac-
tion under that section.

Sec. 3(e) raises a threshold ques-
tion in the administration of
ANCSA, because it addresses the
question of whether certain lands-
those claimed to be actually used in
connection with the administration
of a Federal agency-are public
lands within the unique definition
of ANCSA, and therefore available
for Native selection. To fulfill the
statutory mandate of prompt con-
veyance in ANCSA, it seems im-
perative to make § 3 (e) determina-
tions in a timely manner. Nine years
have elapsed since enactment of
ANCSA, and § 3(e) regulations
have not been published.

The only determination required
is whether the lands in question are
being "actually used" by a Federal
agency-here, the Air Force-or
whether the lands are "public lands"
as defined in ANOSA and therefore
available for Native selection. The
Air Force and the only other poten-
tial grantees of the land-the select-
ing Native village and regional cor-
porations-are in agreement on
which lands are being "actually

330-188 0 - 80 - 3 : QL 3
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used." The appeal record indicates
that the Air Force position has been
approved by James F. Boatwright,
Principal Deputy Assistant Secre-
tary of the Air Force, Installations.

While BLM cannot be required
to accept the parties' agreement on
§ 3(e) issues as the Secretary's de-
termination, the agreement none-
theless is worthy of serious con-
sideration by BLM as a source of
information. Although the Air
Force must justify its need for land,
BLM obviously cannot determine
which lands this agency, or any
agency, actually uses without con-
sulting it. Another probable source
of information would be the select-
ing Native corporation, which
could be expected to present objec-
tions, together with supporting
data, if it disagreed with the
agency's claimed use. The only
beneficiary of a § 3(e) determina-
tion as contemplated by ANCSA
must be a selecting Native corpora-
tion; as previously noted, § 3(e)
determination as contemplated by
ANCSA must be a selecting Native
corporation; as previously noted,
§3(e) does not operate to release
lands from use by Federal agencies
and make them available for dis-
posal under the general public land
laws. The using agency and the af-
fected Native corporations appear
to be the only possible interested
parties. Where they all agree on
which lands the agency uses, BLM
should be able to place strong re-
liance on their conclusions. '

[3] Under these circumstances,
where the required § 3 (e) determi-

nation is crucial to conveyance,
where the affected Federal agency
and all affected Native corporations
agree on the identification of lands
actually used by the agency, where
the record discloses no inconsistency
between the agreement and § 3 (e),
where the determination has al-
ready been delayed for a significant
period of time by the lack of imple-
menting regulations and the date of
publication of final regulations can-
not be ascertained, the Board sees
no reason why BLM should not
make a § 3 (e) determination, rely-
ing on the parties' agreement for
factual data, in the absence of final
regulatory guidelines.

The Interior Board of Land Ap-
peals (IBLA) has held that BLM
should suspend action on applica-
tions for disclaimers of interest
under sec. 315 of the Federal Land
Policy and Management Act of 1976
(FLPMA), 43 U.S.C. ' §1745
(1976), where no regulations had
been issued. Grace Cooley Cole-
mian, Leota Ferrell, 35 IBLA 236
(1978). This case is distinguish-
able from the present appeal.' In
Coleman, two applicants had filed
for disclaimers of interest by the
United States in land which both
applicants claimed, as a means
of removing a cloud on the title,
under 315 of FLPMA. No regula-
tions had been issued to implement
this section. The Director of BLM
instructed the New Mexico State Di-
rector not to process the Coleman
application until regulations were
issued. Based on a legal opinion that
title to the land was still in the
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United States, the State Director
issued decisions returning both ap-
plications. Thus, BLM acted
against express instructions and the
action taken had the effect of an ad-
judication rejecting the applicants'
competing title claims, without op-
portunity for the applicants to
present their cases fully, andwith-
out regulatory guidelines.

Finding that the disclaimer
should not be processed until regu-
lations had been formulated, IBLA
stated, "It is possible that regula-
tions when. issued 'will specify the
type of showings an applicant is to
make to help the Department in
making its title determination, and
will prescribe the fat-finding and
review procedures and standards."
Coleman, spra, at 239.

The Board agrees with Coleman
that an agency may not deny an ap-
plication or adjudicate conflicting
claims of title without regulations.
However, in the present appeal,
BLM is not asked to adjudicate con-
flicting interests. All the parties
have agreed among themselves on
the question of which lands were
actually used by the Air Force with-
in the meaning of § 3(e), and have
advised BLM of their agreement.

Further, in the present appeal,
the record discloses .no instructions
to BLM against § 3(e) determina-
tions before rulemaking; indeed,
BLM.realty personnel were appar-
ently working on a § 3 (e) determi-
nation and agreed to postpone it,
not for regulations but for negotia-
tion of the agreement between the
parties. (Memorandum of Mical E.

Walker,. Exhibit A, Paug-Vik
Memorandum in Support of Motion
for Reconsideration, June 3,1980.)

BLM has filed a copy of a letter
*to Morris Thompson, President of
the Alaska Federation of Natives,
from the Solicitor, Leo Krulitz,
acting for the Secretary. (BLM
Brief, June 13, 1980.), The letter
responds to a request by Mr. Thomp-
son that "no binding actions which
have a negative effect on Native
land rights under Section 3(e) of
the Alaska Native Claims Settle-
ment Act should take place until
final regulations on this issue have
been promulgated." Mr. Krulitz re-
plies that proposed regulations are
being drafted and states, "With re-
spect to your specific concerns, we
do not intend to make any section
3(e) determinations prior to the is-
suance of final regulations."

There is no indication that this
letter was communicated to BLM
as an instruction, or published in
any manner as Departmental
policy. In any case, the specific con-
cerns addressed-the possibility of
actions with negative effect on
Native land rights under § 3(e)-
are not present in this appeal, where
the affected Native corporations are
the parties seeking a § 3(e) deter-
mination. Under these circum-
stances, the Board does not believe
Colema to be applicable.

The appellant has argued that
BLM is estopped, by the representa-
tions of its realty specialist Mical
Walker, from maintaining that a
§ 3(e) determination must, await
final § 3(e) regulations. Since the
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Board here rejects BLM's position
and finds that BLM may make a
§ 3(e) determination of lands
involved in this appeal without
awaiting final regulations, it is not
necessary to reach the estoppel
issue.

On reconsideration, the Board's
order of May 1, 1980, which found
that it would be premature to order
BLM to convey lands without a
§ 3(e) determination, is affirmed.
The Board. further rules that BLM
is not precluded from making a
§ 3 (e) determination in this appeal
before publication of final rulemak-
ing on procedures for making
§ 3(e) determinations.

JUDITH M. BRADY
Chief Admlinistrative Judge

CAPITOL FUELS, INC.

2 ISMA 261

Decided September 24,1980

Appeal by Capitol Fuels, Inc., from
that part of the Jan. 22, 1980, decision
of Administrative Law Judge Tom X.
Allen upholding the violations of 30
CFR 715.12(b) and (e) alleged in
Notices of Violation Nos. 79-I-86-9
and 79-I-86-11 and the violation of 30
CFR 715.17 (a) alleged in Notice of
Violation No. 79-I-86-19 (Docket No.
CH 9-174-R).

Affirmed.

1. Surface Mining Control and Recla-
mation Act of 1977: Inspections:
Generally
An OSM inspector who, after a reason-
ably diligent search, does not find a mine

employee with some degree of manage-
ment or supervisory authority and who is
not asked for identification by other em-
ployees, may conduct an inspection with-
out the prior presentation of credentials.

2. Surface Mining Control and Recla-
mation Act of 1977: Initial Regulatory
Program: Generally

Sec. 521(a) (1) of the Act does not have
effect during the initial regulatory pro-
gram.

3. Surface Mining Control and Recla-
mation Act of 1977: Signs and Mark-
ers: Generally

Mine identification and blasting signs
must be located as required by 30 PR
715.12(b) and (e).

APPEARANCES: Thomas H. Vander-
ford IV, Esq., Pauley, Curry & Thaxton,
Charleston, West Virginia, for Capitol
Fuels, Inc.; Harold Chambers, Esq.,
Office of the Field Solicitor, Charleston,
West Virginia, Mark Squillace, Esq.,
and Marcus P. McGraw, Esq., Assistant
Solicitor for Enforcement, Office of the
Solicitor, Washington, D.C., for the
Office of Surface Mining Reclamation
and Enforcement.

OPINION BY THE INTERIOR
BOARD OF SURFACE

MINING AND RECLAMATION
APPE7ALS,

This appeal was filed by Capitol
Fuels, Inc. (Capitol), on Feb. 19,
1980, from that part of a decision
of the Hearings Division issued on
Jan. 22, 1980, in Docket No. CH 9-
174-R,' which upheld the violations

' An appeal filed by the Office of Surface
Mining Reclamation and Enforcement was dis-
missed as not timely filed in accordance with
43 CRE 4.1271(b), Capitol Fuels, Inc. v. OSM,
2 IBSMA 43 (1980).
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of 30 CFR 715.12 (b) and (e) de-
scribed in Notices of Violation Nos.
79-1-86-9 and 79-I-86-11, and the
violation of 30 CFR 715.17(a) de-
scribed in Notice of Violation No.
79-1-86-19. For the reasons dis-
cussed below, we affirm that deci-
sion.

Factual and Procedural
Background

On July 11, 1979, two inspectors
from the Office of Surface Mining
Reclamation and Enforcement
(OSM) visited three adjacent sur-
face coal mining and reclamation
operations conducted by Capitol in
Boone County, West Virginia,
under State permits Nos. 56-72, 167-
74, and 221-76. This inspection was
made pursuant to the Surface Min-
ing Control and Reclamation Act of
1977 (Act) .2 The inspectors first
went to the mine office common to
the three operations, which they
found to be closed. Next they went
to the maintenance shop, where they
asked several maintenance employ-
ees for the mine superintendent or a
foreman. They were told that the
superintendent was on vacation and
that one or more of the foreman
were somewhere on the minesites.

The inspectors then proceeded to
inspect Capitol's operations and
found several conditions that they
determined were violations of the
Department's initial program regu-
lations. Near the end of the inspec-
tion, one inspector encountered
Capitol's maintenance foreman,

2 Act of Aug. 3, 1977, 91 Stat. 445, 30 U.S.C.
§§ 1201-1328 (Supp. I 1977).

identified himself, and stated the
purpose of his visit. The inspector
then accompanied the former on a
tour of the minesites to observe, gen-
erally, the violations previously
found.

On July 12, 1979, OSM served
Capitol with Notices of Violation
Nos. 79-1-86-9,79-I-86-10, and 79-
I-86-11.3 After laboratory analysis
of a water sample taken during the
July 11 inspection, Notice of Viola-
tion No. 79-I-86-19 was served on
Capitol on July 19,1979.4

Capitol applied to the Hearings
Division on Aug. 3, 1979, for review
of the notices. Following the Nov. 9,
1979, hearing, both parties submit-
ted briefs to the Administrative
Law Judge. Capitol argued that all
of the notices should be vacated
either because the inspectors failed
to present their credentials prior to
the inspection, in violation of 30

3 Notice of violation No. 79-I-86-9, viola-
tions Nos. 1 and 2, stated (concerning permit
No. 221-76):

"The person has failed to display at all
points of access to the mine or permit area
from public roads and highways, signs identi
fying the mine area [in violation of 30 CFR
715.12(b)1.

* * * * * * *

"The person has failed to display signs or
markers for 'blasting' at the edges of immedi-
ate blasting areas, or along access roads [in
violation of 30 CFR 715.12(e)]."
These descriptions of violations appear, with
insignificant differences in wording, in Notice
of Violation No. 79-1-86-11 (concerning per-
mit No. 56-72).

4A violation of 30 CPR 715.17(a) is de-
scribed in this notice:

"Discharge from areas disturbed by surface
mining and reclamation activities exceed the
maximum allowable numerical limitations for
suspended solids and iron. Qualified laboratory
analysis indicates 536 mg/1 suspended solids
and 12.33 mg/1 iron. The maximum allowable
suspended solids is 70 mg/1 and 7 mg/1 iron."

The notice pertains to operations pursuant
to State permit No. 221-76.
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CFR 721.12(a), or because they
failed to notify the State regulatory
authority of their findings, in viola-
tion of sec. 521(a) (1) of the Act,
30 U.S.C. §1271(a)(1) (Supp. I
1977). Capitol further argued that
the signs required by 30 CFR 715.12
(b) and (e) were present at the time
of the inspection; that the signs
were located against fuel tanks ap-
proximately 100 feet from a com-
mon access road to the mining oper-
ations, due to construction where
Capitol's access road and the pub-
lic road intersected; and that no
blasting signs were needed at the
time of OSM's inspection because
Capitol was not then blasting. Fi-
nally, Capitol argued that the
drainage alleged to be in violation
of 30 CFR 715.17 (a) emanated
from an abandoned deep mine and
began before Capitol's operations.

The Administrative. Law Judge
held that "[a] lthough there may
have been a technical violation of
30 CFR 721.12(a), which I do not
concede, the second inspection cured
the defect and there is absolutely
no showing that the applicant was
prejudiced by the actions of the in-
spector." Decision at 5. Capitol's
argument based on sec. 521 (a) (1)
of the Act was dismissed as without
merit on the basis of Dayton in-
ing Co., Inc., & Plateau Mining,
Inc., 1 IBSMA 125, 86 I.D. 241
(1979). Id. at 11. The Administra-
tive Law Judge also found that
"there was no evidence as to when
the signs were removed or how long
they had been removed [from the
intersection of Capitol's access road

and the public road] in order for
the undersigned to determine that
the signs were removed for a purely
short temporary period," and, ac-
cordingly, held that "[t]he failure
of [Capitol] to reset the signs
further back in an area undisturbed
by construction must be considered
as a willful act * * thereby caus-
ing a violation of 30 CFR 715.12
(b)." Id. at 6. The alleged violation
of 30 CFR 715.17(a) was upheld on
the authority of Thunderbird Coal
Corp., 1 IBSMA 85, 86 I.D. 38
(1979). Id. at 8-9.

Discussion and Conclusions

30 CF R 721.12(a) provides that
"[a]uthorized representatives of
the Secretary, without advance
notice and upon presentation of ap-
propriate credentials and without a
search warrant, shall have the right
of entry to, upon, or through any
surface coal mining and reclamation
operations or any premises in which
any records required to be main-
tained are located." In Consolida-
tion Coal Co., 1 IBSMA 273,86 T.D.
523 (1979), after remnand, 2 IBSMA
21, 87 I.D. 59 (1980), the Board dis-
cussed this requirement. In the first
decision we stated:

[Aln OSM inspector [need not] wait
patiently at the perimeter of the permit
area until an operator asks him for his
credentials. [An inspector] may proceed
to the minesite office or to the first avail-
able person on the minesite. * * * Pre-
sentation of credentials at the earliest
practical opportunity and whenever re-

This regulation correlates with sec. 517(b)
(3) of the Act, 30 U.S.C. 1267(b) 3) (Supp.
1 1977).
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quested to do :so after each entry facili-
tates [the safe and orderly operation of
mines] and does not impose undue bur-
dens on OSM's inspection program.

1 IBSMA at 276-77, 86 I.D. at 525
(1979).

[1] The OSM inspectors con-
ducted a reasonably diligent search
for a Capitol official before begin-
ning their inspection of the mining
operations. Upon entering the per-
mit areas, they first went to the mine
office and found it closed. They then
went to the maintenance shop where
they encountered maintenance crew-
men but no Capitol employee who
appeared to have general manage-
ment or supervisory responsibilities
or who asked them to identify them-
selves.

The inspectors' determination to
proceed with the inspection before
finding a Capitol employee whose
responsibilities might reasonably be
taken to include overseeing their
inspection activities was consistent

with the provisions of 30 FR
715.12(a). Inspectors should seek a
a person with some degree of man-
agement or supervisory responsibil-
ity. In this case the inspectors iden-
tified themselves to such an em-
ployee at the first practical oppor-
tunity.' Moreover, they accom-

panied- him on a second inspection,
thus giving him an opportunity to
see the areas where violations were
found. by the inspectors. Under

OWe do not suggest that an OSM inspector
may refuse to present credentials to other mine
employees who might request them. An inspec-
tor's obligation under 30 CR 715.12(a), how-
ever, is first to seek a mine employee with
some management or supervisory authority.

these circumstances, the Board
agrees with the ruling below that
Capitol was not prejudiced by the
inspection procedure followed.

[2] The Board also agrees with
the Administrative Law Judge that
the failure of the inspectors to
notify the State regulatory author-
ity of their findings in accordance
with sec. 521 (a) (1) of the Act 7 is
controlled by Dayton Mining Co.,
Inc., & Plateau, Inc., supra. We
held in that case that sec. 521 (a) (1)
does not have effect during the ini-
tial regulatory program. Capitol
has not presented us with any rea-
son to reconsider this decision and
we decline to do so. See Kaiser Steel
Corp., 1 IBSMA 184 (1979); 2
IBSMA 158, 87 I.D. 324 (1980).

[3] The record further shows that
Capitol failed to maintain mine
identification and blasting signs as
required by 30 CFR 715.12(b) and
(e) at its mining operations.8 Al-
though Capitol offered testimony
that these signs were located ap-

7 Sec. 512 (a) (1) provides in pertinent part:
"Whenever, on the basis of any Information

available to him, including receipt of informa-
tion from any person, the Secretary has rea-
son to believe that any person is in violation
of any requirement of this Act or any permit
condition required by this Act, the Secretary
shall notify the State regulatory authority, if
one exists, in the State in which such violation
exists."
Codified at 30 U.S.C. § 1271(a) (1) (Supp. I
1977).

s 30 CFR 715.12 (b) provides, in pertinent
part, that "[s]Igns identifying the mine area
shall be displayed at all points of access to
the permit area from public roads and high-
ways." (Italics added.) 30 CFR 715.12(e) pro-
vides, in pertinent part that "[s]igns reading
'Blasting Area' and explaining the blasting
warning and all-clear signals shall be posted
at all entrances to the permit area." (Italics
added.)
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proximately 50 feet to the side of
the access road to one of the permit
areas,9 that testimony was not re-
sponsive to OSM's charge that the
signs were not located at the point
of access to the two permit areas
identified in Notices of Violation
Nos. 79-I-86-9 and 9-I-SO-11, as
required by the regulations.' More-
over, Capitol's testimony was in-
sufficient to rebut the fair inference
from OSM's testimony that what-
ever signs may have existed on the
date of inspection were not easily
seen from this access road.l"

Capitol's contention that it was
not blasting at the time of OSM's
inspection does not alter our conclu-
sions above. Blasting signs serve to
warn the public of continuing, not
necessarily constant, blasting activ-
ities. While Capitol may not have
been blasting during OSM's inspec-
tion, there is no evidence that Capi-
tol had permanently discontinued
blasting.

Although Capitol also appealed
the Administrative Law Judge's
ruling upholding a violation of the
effluent limitations of 30 CFR
715.17 (a), it presented no argu-
ment against that ruling. 'We see no
reason to disturb the decision below
on this issue. See Cravat Coal Co.,

DTr. at 185, 187. The access road along
which Capitol claims it had temporarily posi-
tioned its signs led to the mine operation under
permit No. 221-76 (the subject of Notice of
Violation No. 79-I-86-9).:

10 Nor did Capitol claim that there were mine
identification or blasting signs for the opera-
tions under permit No. 56-72 (the subject of
Notice of Violation No. 79-I-86-11) located
along the access road to that permit area. See
Tr. at 187-88.

"Tr. at 88-89, 95-96, 107.

Inc., 2 IBSMA 249, 87 I.D. 416
(1980).

For the foregoing reasons that
part of the Jan. 22, 1980, decision
appealed from is affirmed.

WILL A. IWiNX
Chief Administrative Judge

MELVIN J. MIREIN

Administrative Judge

NEWTON FRISHBERG

Administrative Judge

HARDLY ABLE COAL CO.

2 ISMA 270

Decided September 24,1980

Appeal by Hardly Able Coal Co. from a
Feb. 8, 1980, decision by Adminis-
trative Law Judge David Torbett in
Docket No. NX 9-60-R, sustaining Ces-
sation Order No. 79-II-5-14 issued for
failure to abate a notice of violation
issued for mining within 100 feet of a
public road.

Affirmed.

1. Surface Mining Control and Recla-
mation Act of 1977: Notices of Viola-
tion: Generally

Violations of sec. 522(e) of the Act may
be the subject of notices of violation un-
der 30 GFR 722.12.

2. Surface Mining Control and Recla-
mation Act of 1977: Abatement: Re-
medial Actions-Surface Mining Con-
trol and Reclamation Act of 1977: No-
tices of Violation: Remedial Actions-
Surface Mining Control and Reclama-
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tion Act of 1977: Variances and Exemp-
tions: Generally

When a permittee does not have approval
from the regulatory authority for an ex-
emption from the requirements of the Act
at the time of an OSM inspection, the in-
spector may properly require remedial
action of a reclamation nature in a no-
tice of violation;

APPEARANCES: Roger W. Ayers,
for Hardly Able Coal Co.; Charles P.
Gault, Esq., Office of the Field Solici-
tor, Knoxville, Tennessee; Walton D.
Morris, r., Esq., and Marcus P. Me-
Graw, Esq., Assistant Solicitor for
Enforcement, Office of the Solicitor,
Washington, D.C., for the Office of
Surface Mining Reclamation and
Enforcement.

OPINION BY THE INTERIOR
BOARD OF SURFACE MINING

AND RECLAMATION
APPEALS

On Jan. 11, 1979, inspectors from
the Office of Surface Mining Recla-
mation and Enforcement (OSM)
visited the site of Hardly Able( Coal
Co.'s (Hardly Able) Wildcat
Branch coal mine in Clay County,
Kentucky. OSM issued to Hardly
Able Notice of Violation No.
79-II-5-3, listing eight alleged vio-
lations of the Surface Mining Con-
trol and Reclamation Act of 1977
(Act)' and its implementing regu-
lations, and Cessation Order No.
79-II-5-4, alleging one violation.
During a follow-up inspection con-
ducted on May 22, 1980, Hardly

'.Act of Aug. 3, 1977, 91 Stat. 445, 30 U.S.C.
§§ 1201-11328 (Supp. I 1977).

A ble was issued Cessation Order
No. 79-II-5-14 for failure to abate
one of the violations listed in the
notice, mining within 100 feet of a
public road in violation of sec.
522(e) (4) of the Act (30 U.S.c.
§1272(e) (4) (Supp. I 1977)).
Only this second cessation order is
at issue in this appeal. Because we
agree with the Administrative Law
Judge's determination that this
cessation order was properly issued,
we affirm that decision.

Background

Hardly Able began operations at
this site in February 1978 under a
deep mine license from the Com-
monwealth of Kentucky. In August
1978 Kentucky issued Hardly Able
a temporary authorization for sur-
face disturbance related to a deep
mine. This temporary authoriza-
tion permitted the company to mine
pending the issuance of a deep min-
ing permit. Operations at the mine,
however, were suspended in mid-
summer 1978 and had not been re-
slimed at the time of the hearing.

The notice of violation issued to
Hardly Able on Jan. 11, 1979, re-
qllired the company to reclaim the
area within 100 feet of the road.
Cessation Order No. 79-II-5-14
for failure to abate was issued on
May 22, 1979, and on May 30, 1979,
Hardly Able requested a minesite
hearing on that cessation order. On
Jne 6, 1979, Hardly Able filed a
letter with the Hearings Division
that was treated as an application
for review of the cessation order. At

434]
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the minesite hearing, held on June
18, 1979, Hardly Able informed
OSI that it intended to seek a
vaiver of the 100-foot provision

from the regulatory authority' as
permitted by sec. 522(e) (4) (30
U.S8.C. § 1272(e) (4) (Supp. I
1977) ) .2 On July 24, 1979, Hardly
Able filed its application for a deep
mine permit with the Common-
uwealth. The Administrative Law
Judge held a hearing on Sept. 17,
1979, and issued a decision on Feb. 8,
1980, finding that the cessation
order was properly issued. Ken-
tucky granted Hardly Able a min-
ing permit on or about Sept. 21,
1979, after the administrative hear-
ing was held, but before the decision
was issued. This permit allowed
Hardly Able to mine within 100 feet
of the road.

Hardly Able appealed the deci-
sion below on Feb. 29, 1980. Both
parties submitted briefs. Both
parties also responded to the
Board's July 25, 1980, order request-
ing briefs on the applicability of
Eastover Mining Co., 2 IBSMA 70,
87 I.D. 172 (1980), to this case.

Disc3ssion and Conocwsions

[1] As an initial matter, the situ-
ation in this case is different from
that in Eastover, spra. Unlike
Fastover, there are no express statu-
tory judicial remedies provided for
the violation of the Act involved
here. Also unlike Eastover, the Act

2 Hardly Able had begun the process of ob-
taining a waiver on Mar. 15, 1979. when it
published notice of its intention to mine within
100 feet of a public road in a local newspaper
In accordance with Kentucky law.

expressly and specifically prohibits
the activity for which the notice of
violation was issued here. Further,
the proscriptions of sec. 522(e) of
the Act, made applicable during the
initial program by 30 CFR 710.4,
are clearly in the nature of perform-
aice standards. Such was not the
case in Eastover. Violations of sec.
522(e) can therefore be the subject
of notices of violation llnder 30 CFR
722.12 under the rationale in
Eastover.

As for the enforcement action
under review in this case, Hardly
Able does not contest the validity of
the initial notice of violation. In-
stead, Hardly Able argues that
OSM did not require the proper
remedial action and that therefore
the company should not have re-
ceived a cessation order for failing
to abate in the manner prescribed in
the notice. Hardly Able suggests
that the notice should have been
modified to list obtaining regulatory
authority approval for mining
within 100 feet of a public road as
an appropriate alternative abate-
ment.

Hardly Able did not seek review
of the notice of violation, nor is
there any evidence in the record that
it sought a modification of the
notice in order to change the re-
quired abatement to allow the com-
pany to obtain regulatory authority
approval to mine within 1.00 feet of
the road. The record' indicates that
Hardly Able did not inform OSM
that it was seeking an exemption
from the regulatory authority until
the minesite hearing, approximately
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1 month after the cessation order
was issued. The company, had ample,
opportunity before the cessation
order was issued to discuss the vio-
lation with OSM and to seek a modi-
fication of the required remedial
action.

[2] The Board agrees with the
conclusion reached below:

The Act contemplates that a miner ob-
tain permission from the regulatory au-
thority to mine within 100 feet of a pub-
lic road before the mining takes place.
The ex post facto approval by the regu-
latory authority of mining within 100
feet of a county road generally defeats
the purpose of the Act, that is, giving
interested parties notice allowing them
to protest before the actual mining takes
place. To terminate a violation of this
type by ex post facto approval of the
regulatory authority would be the ex-
ception rather than the rule. Thus, the
normal application of the Act would be
for the inspector to require remedial
action of a reclamation nature. In addi-
tion, the inspector has no particular rea-
son to believe that the Applicant could
obtain the required approval. Under all
the facts and circumstances of the case,
it is apparent that Inspector Shadean
ordered the proper remedial action.

Decision at 3. This conclusion con-
forms with the Board's decision in
Alabama By-Products Corp., 1
IBSMA 239, 246, 86 I.D. 446, 449
(1979), that regulatory authority
approval of an exemption, under
the Act or regulations must be ob-
tained prior to the start of any ac-
tion to which the exemption ap-
plies.3

Because the notice of violation re-
quired the proper remedial action

Thus the fact that approval was eventually
received does not excuse the initial violation.

and because that action was not
taken within the time given for
abatement, Cessation Order No. 79-'
II-5-14 was properly issued for
failure to abate that violation. The
Hearings Division's decision of
Feb. 8, 1980, is therefore affirmed.
OSM's motion for oral argument is
denied.

WILL A. IRWIN
Chief Administrative Judge

NEWTON FRIsHERG ;
Administrative Judge

BLACK FOX MINING &
DEVELOPMENT CORP.

2 ISMA 277

Decided September 24; 1980

Appeal by Black Fox Mining:& De-
velopment Corp. from a May 6, 1980,
decision by Administrative Law Judge
Sheldon L. Shepherd sustaining No-
tice of Violation No. 79-I-50-51
which charged a violation of 30
CFR 715.17(a) for failure to pass all
surface drainage from a tipple opera-
tion through a sedimentation pond
(Docket No. CH 0-50-R).

Affirmed.

1. Surface Mining Control and Recla-
mation Act of 1977: Words and Phrases

"Permit area." During the initial regula-
tory program, when a facility otherwise
included within the meaning of "surface
coal mining operations" is not specifi-
cally covered by a permit, the "permit
area" is at least coextensive with the
disturbed area.

437
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2. Surface Mining Control and Recla-
mation Act of 1977: Water Quality
Standards and Effluent Limitations:
Discharges from Disturbed Areas-
Surface Mining Control and Reclama-
tion Act of 1977: Water Quality Stand-
ards and Effluent Limitations: Sedi-
mentation Ponds

A violation of 30 CtR 715.17(a) for fail-
ure to pass surface drainage through a
sedimentation pond may be established
for a surface coal mining operation that
is not required by a state to have a per-
mit by showing that there is surface
drainage, that it does not pass through
a sedimentation pond, and that it leaves
the disturbed area.

APPEARANCES: Leo M. Stepanian,
Esq., Brydon, Stepanian & Muscatello,
Butler, Pennsylvania, for Black Fox
Mining & Development Corp.; William
Larkin, Esq., Office of the Field Solici-
tor, Charleston, West Virginia, Lynn
Cox, Esq., and Marcus P. McGraw,
Esq., Assistant Solicitor for Enforce-
ment, Office of the Solicitor, Division
of Surface Mining, Washington, D.C.,
for the Office of Surface Mining Rec-
lamation and Enforcement.

OPINION BY THE INTERIOR
B OARD OF SURFACE MINING

AND RECLAMATION
APPEALS

Background

On Nov. 13, 1979, pursuant to the
Surface Mining Control and Redla-
mation Act of 1977 (Act),1 an in-
spector from the Office of Surface
Mining Reclamation and Enforce-

'Act of Aug. 3, 1977, 91 Stat. 445, 30 U.s.c.
§§ 1201-1828 (Supp. I 1977).

ment (OSM) inspected a tipple op-
eration in Butler County, Pennsyl-
vania, owned by Black Fox Mining
& Development Corp. (Black Fox).
He issued Notice of Violation No.
79-I-50-51, which charged Black
Fox with failing "to pass all sur-
face drainage from the disturbed
area through a sedimentation pond
or series of sedimentation ponds
prior to leaving the disturbed area"
in violation of 30 CFR 715.17(a).
On Nov. 23, 1979, Black Fox filed
an application for review of the no-
tice. Following a hearing held on
Mar. 4, 1980, a decision was issued
on May 6, 1980, sustaining the notice
of violation. Black Fox filed a time-
ly appeal and both parties have filed
briefs.

Discussion

[1] On appeal Black Fox argues
that the notice did not properly
charge a violation of 30 CFR 715.17
(a) because the OSM inspector used
the words "disturbed area" and the
regulation relates only to "permit
area." 2 OSM states that because the
Commonwealth of Pennsylvania
does not require tipple operations to
have permits, the inspector used
"disturbed area" rather than "per-
mit area." 3 We find that a violation
was properly charged. In Bethe-

30 CFR 715.17 (a) reads in pertinent part:
"All surface drainage from the disturbed area,
including disturbed areas that have been
graded, seeded, or planted, shall be passed
through a sedimentation pond or a series of
sedimentation ponds before leaving the permit
area."

3 Black Fox does not dispute OSM's jurisdic-
tion of its tipple operation.



ROBERT BROTHERS COAL CO.
September 24, 1980

hem Mines Corp., 2 IBSMA 215,
220, 87 I.D. 380, 383 (1980), involv-
ing a surface drainage violation at
a rail loading facility in Butler
County, Pennsylvania, we stated:

The notice issued to Bethlehem stated
that discharges were not passing through
a pond before leaving the "disturbed
area." During the initial regulatory pro-
gram, when a facility otherwise included
within the meaning of "surface coal min-
ing operations" is not specifically covered
by a permit, the "permit area" is at least
coextensive with the disturbed area.

That holding is dispositive of this
issue in this case.

[2] Black Fox also contends that
even if a violation were properly
charged, OSM failed to prove a vio-
lation because it did not show that
surface drainage left the permit
area. To establish a violation of 30
OFR 715.17(a) on a surface coal

mining operation that is not re-
quired by a state to have a permit,
OSM must show that there is sur-
face drainage, that it does not pass
through a sedimentation pond, and
that the drainage leaves the dis-
turbed area. OSM established
through testimony and photo-
graphic evidence that there was sur-
face drainage leaving the disturbed
area that did not pass through a
sedimentation pond.4 Black Fox did
not rebut this evidence.

I While there was some evidence that low-
lying areas acted as natural sedimentation
ponds (Exh. S-9; Tr. 33), the OSM inspector
testified that there were no actual sedimenta-
tion ponds on the disturbed area and that over
50 percent of the drainage leaving the dis-
turbed area did not pass through any of the
low areas (Tr. 32).

The decision appealed from is af-
firmed.

MELVIN J. MIRnIN
Administrative Judge

WILL A. IRWIN
Chief Administrative Judge

NEWTON FRISHBERa
Administrative Judge

ROBERTS BROTHERS COAt CO.,
INC.

2 IBSMA 284

Decided September 26,1980

Appeal by Roberts Brothers Coal Co.,
Inc., from a Nov. 19, 1979, decision by
Administrative Law Judge William J.
Truswell in Docket Nos. NX 9-20-R
and NX 9-34-P upholding a notice of
violation issued by the Office of Sur-
face Mining Reclamation and Enforce-
ment for an alleged violation of the
sedimentation control requirements of
30 CFR 715.17(a) and reducing the
resulting civil penalty.

Affirmed.

1. Surface Mining Control and Recla-
mation Act of 1977: Tipples and Proc-
essing Plants: At or Near a Minesite-
Surface Mining Control and Reclama-
tion Act of 1977: Tipples and Process-
ing Plants: In Connection With-Sur-
face Mining Control and Reclamation
Act of 1977: Words and Phrases

"Surface Coal Mining Operation." A tip-
ple located 200-300 feet from a minesite
is a "surface coal mining operation" with-

4390 439
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in the meaning of 30 CFR 700.5 when the
tipple processes and stores all of the coal
extracted from that mine, the mine is
owned by the owners of the corporation
owning the tipple, and the mine was
leased in order to supply coal to the tip-
ple.

2. Surface Mining Control and Recla-
mation Act of 1977: Evidence: Gen-
erally

It is not error for an Administrative
Law Judge to rely on hearsay evidence of
chain of custody when the permittee chal-
lenges that evidence only by asserting
that it is hearsay.

APPEARANCES: William D. Donan,
Esq., Donan & Hunt, Madisonville,
Kentucky, for Roberts Brothers Coal
Co., Inc.; John P. Williams, Esq.,
Office of the Field Solicitor, Knoxville,
Tennessee, and Marcus P., McGraw,
Esq., Assistant Solicitor for Enforce-
ment, Office of the Solicitor, Washing-
ton, D.C., for the Office of Surface
Mining Reclamation and Enforce-
ment.

OPINION BY THE INTERIOR
BOARD OF SURFACE MINING

AND RECLAMATION

APPEALS

Factual and Procedural
Background

On Oct. 27, 1978, while traveling
along the access road to the
Hopkins County, Kentucky, surface
mine of Orbit Mining Co. (Orbit),
Office of Surface Mining Reclama-
tion and Enforcement (OSM)
inspector Gail Kowaleski discov-
ered a tipple operation of consider-
able size within 200 to 300 feet of
Orbit's permit area. She visited this

tipple, operated by Roberts Broth-
ers Coal Co., Inc. (Roberts Bros.),
and found no sedimentation control
facilities. She discussed that situa-
tion with Mr. Bennie Roberts, one
of the tipple's co-owners, and left
without taking any enforcement
action. Four days later she phoned
Mr. Roberts to inform him that the
tipple operation was subject to
OSM regulation. Mr. Roberts
assured her that the company could
install sediment control devices
within 30 days.

Upon her return to the site on
Dec. 13, 1978, with two Environ-
mental Protection Agency (EPA)
officials, Ms. Kowaleski found that
Roberts Bros. had constructed a
berm to channel drainage directly
into a nearby creek and had con-
structed no sedimentation ponds.
The inspector issued Notice of Vio-
lation No. 78-II-21-12 to Roberts
Bros. for failure to pass drainage
through a sedimentation pond or
series of ponds in violation of 30
CFR 715.17(a). Ms. Kowaleski ter-
minated the notice on Mar. 7, 1979,
after the company constructed two
adequate sedimentation ponds, seed-
ed and mulched the berm, and in-
stalled water treatment devices.

Roberts Bros. had filed an appli-
cation for review of the notice of
violation on Jan. 22, 1979. When
OSM proposed a civil penalty of
$3,500, Roberts Bros. requested an
assessment conference, which re-
sulted in a reduction of the proposed
penalty to $900. Roberts Bros. then
timely petitioned for review of the
civil penalty assessment. At the
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hearing, held on Aug. 31, 1979, Ad-
ministrative Law Judge William J.
Truswell consolidated the two pro-
ceedings for hearing and decision.

In his Nov. 19, 1979, decision the
Administrative Law Judge found
that Roberts Bros. operates the tip-
ple, which covers approximately 20
acres in Hopkins County, Ken-
tucky. Roberts Bros. is solely owned
by two brothers, Messrs. Bennie and
Paul Roberts (Tr. 68-9). The op-
eration buys coal from suppliers
and prepares, weighs, crushes, and.
otherwise processes it for loading
and resale (Tr. 64). The tipple's
suppliers are in the surrounding
area, the most remote operating ap-
proximately 25 miles away (An-
swer to Interrogatory No. 5, dated
July 27, 1979). More than 50 per-
cent of the coal bought by the tipple
comes from operators working
mines located on land leased from
Roberts Bros., from Bennie and
Paul Roberts individually, or from
other corporations owned by Bennie
and Paul Roberts (Tr. 82-4; An-
swer to Interrogatory No. 4, dated
July 27,1979). A corporation owned
by Bennie and Paul Roberts owns
mining machinery which it lends to
suppliers of the tipple whenever
necessary. Roberts Bros. controls
the amount of coal delivered to the
tipple by deciding how much of its
property to lease (Tr. 86). Al-
though there is no enforceable con-
tract provision requiring the lessee
operators to sell their coal to Rob-
erts Bros., Mr. Bennie Roberts an-
ticipates that all the coal produced

by these operators will ultimately
be delivered to the tipple to enable it
to meet its contract demands (Tr.
104-5).

The Roberts brothers, individ-
ually, acquired the property where
the tipple now stands in 1968; this
property included the area where
Orbit conducted its operation (Tr.
90-2). In 1978 the brothers trans-
ferred the land where the tipple is
located to Roberts Bros. Coal Co.,
Inc. Title to the Orbit land and its
minerals remained in the brothers
individually (Tr. 92-4) ; they leased
the land to Orbit Mining Co., which
is owned by Gene Quisenberry
(Exh. R-8). Orbit contracted with
Glen Larkins to operate the mine
(Tr. 21-2). "Mr. Quisenberry is also
the owner of Kirkwood Excavating,
Inc. * * * which is currently [and
for the past several years] the larg-
est supplier of coal to applicant's
coal processing facility" (Dec. 4).
Roberts Bros. advanced money to
Quisenberry over a period of years,
as security for which the latter
pledged certain mining machinery,
some of which was used at Orbit
(Tr. 74-5, 87). Orbit is about 200 to
300 feet from the tipple, (Tr. 21).
The access road included as part of
Orbit's permit area runs through
Roberts Bros.' tipple facility (Tr.
19-20). All of Orbit's coal was proc-
essed at the tipple (Dec. 4; Tr. 76-
7, 60-2; Exh. R-12). A particular
section of the tipple site was set
aside for the storage of coal pro-
duced by Orbit.

Administrative Law Judge Trus-
well concluded that the tipple
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operation was a "surface coal mnin-
ing operation" within the meaning
of 30 CFR 700.5, but reduced the
civil penalty to $460. Roberts Bros.
appealed this decision and briefs
were filed by both parties.

Discussion and Conelsions

[1] Roberts Bros. contends the
Administrative Law Judge erred in
holding the tipple was a "surface
coal mining operation" within the
meaning of 30 CFR 700.5. To fall
under the enforcement authority of
OSM, the Roberts Bros. operation
must fall within the definition of
"surface coal mining operations" in
the Surface Mining Control and
Reclamation Act of 1977 (the Act),
30 U.S. C. § 1252(b) and (c) (Supp.
I 1977), and 30 GFR 700.11 of the
regulations. The Act (at 30 U.S.C.
§ 1291 (28) (Supp. I 1977) ) and the
regulations (at 30 CFR 700.5)
define that term in the same way:

Surface coal mining operations means-
(a) Activities conducted on the sur-

face of lands in connection with a surface
coal mine or, subject to the requirements
of Section 516 of the Act, surface opera-
tions and surface impacts incident to an
underground coal mine, the products of
which enter commerce or the operations
of which directly or indirectly affect
interstate commerce. Such activities
include excavation for the purpose of
obtaining coal, including such common
methods as contour, strip, auger, moun-
taintop removal, box cut, open pit, and
area mining, the uses of explosives and
blasting, and in situ distillation or
retorting, leaching or other chemical or
physical processing, and the cleaning,
concentrating, or other processing or
preparation, loading of coal for inter-

statc commerce at or near the mine-site,
* * and

(b) Areas upon which the activities
described in paragraph (a) above occur
or where those activities disturb the
natural land surface. These areas shall
also include any adjacent land the use of
which is incidental to any such activities,
all lands affected b the construction of
new roads or the improvement or use of
existing roads to gain access to the site
of those activities and for haulage and
excavation, workings, impoundments,
dams, ventilation shafts, entryways,
refuse banks, dumps, stockpiles, overbur-
den piles, spoil banks, culm banks, tail-
ings, holes or depressions, repair areas,
storage areas, processing areas, shipping
areas, and other areas upon which are
sited structures, facilities, or other prop-
erty or material on the surface, resulting
from or incident to those activities.
[Italics added.]

Subsec. (a) defines surface coal
mining operations as those activi-
ties conducted in connection with a
surface coal mine at or near the
mninesite. Subsec. (b) adds to the
definition the areas upon which
those activities occur and any ad-
jacent land incidentally used for
such activities and for other
enumerated purposes. The facility
is 200 to 30 feet from Orbit's permit
area. Orbit's access road, which is
part of its permit area, runs
through the area upon which Rob-
erts Bros.' facility is located. The
processing and storing done by
Roberts Bros. are obviously "at or
near the [Orbit] mine site." 30 CFR
700.5.

This, however, is but one test
under the definition. The activities
must also be "conducted * * * in
connection with a surface coal
mine." Regarding the connection be-



ROBERT BROTHERS COAL CO. 443
Septembcr 26, 1980

tween minesite and tipple, the facts
herein fall between those in Western
Engineering, Inc., IBSMA 202,
S6 I.D. 336 (1979), and those in
Dumwmond Coal Co., 2 IBSMA 96,
87 I.D. 196 (1980). In Western we
held that the facility of a company
which operated a river terminal and
acted as a contract handler of coal,
but which did not own, operate, or
lease any coal mines, was not a sur-
face mining operation as defined in
30 CFR 700.5. In Drumnmond we
held that a coal processing facility
owned by the same company that
completely supplies that facility
from seven mines also owned by it,
which mines range from 9 to 30
miles away, is operated "in connec-
tion with" those mines under 30
CFR 700.5.

Here, Bennie and Paul Roberts
are the sole owners of the processing
facility through Roberts Bros. and
of the land and coal leased by Orbit,
the adjacent mine in question, indi-
vidually. Orbit is owned by Gene
Quisenberry, who also owns Kirk-
wood Excavating, Inc., the largest
supplier of Roberts Bros.' process-
ing facility. All of Orbit's coal was
stored at and processed by the Rob-
erts Bros. facility. Although their
lessee operators are not legally re-
quired to sell coal to Roberts Bros.,
Bennie and Paul Roberts anticipate
that all the coal produced by their
lessees will be sold to their corpora-
tion; the contract requirements of
their tipple determine how much of
their coal property they lease.

While the connection between
Roberts Bros. and its suppliers is in-
formal, it is clearly symbiotic. By
definition, all tipples depend upon
coal mines. However, unlike the sit-
uation in Wesetern, where tipple and
suppliers were created and operated
independently, coming together
when it was mutually advanta-
geous, the initial, decision to mine
the Orbit property was made by its
owners, the Roberts brothers, in or-
der to satisfy the contractual de-
mands of their tipple facility. That
it was mined by others and that the
facility is owned by the brothers'
solely held corporation while the
Orbit property is owned by them in-
dividually cannot change the fact
that they leased their property to a
coal mine operator through his
solely held corporation to supply
their tipple facility with all the
coal he (or his sublessee) produced
and that he did so. Moreover, they
had every reason to believe that he
would do so, for he, through another
solely held corporation, had a close,
ongoing business relationship with
them; he borrowed money from
them over a period of years, as se-
curity for which he pledged certain
mining machinery, and his corpora-
tion was the largest supplier of coal
to the brothers' tipple facility.

There is clearly a connection be-
tween the Roberts Bros.' tipple and
the Orbit mine. However, is it the
kind of connection contemplated by
the regulations? Must the activity
"conducted * * * in connection with

330-188 0 - 80 - 4 : QL 3
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a surface coal mine" be derivative
in nature? That is, must it depend
for its existence upon the surface
coal mine? If so, Roberts Bros.
would not be included. Orbit sup-
plied only 2 percent of Roberts
Bros.' coal (Answer to Interroga-
tory No. 2, dated Aug. 23, 1979).
The mining operation came into
existence after the tipple and, we
are informed, ceased while the tip-
ple continued operating. The facts
in this case lead to the conclusion
that the mine depended for its exist-
ence upon the tipple. Nevertheless,
we conclude that such a derivative
or incidental relationship is not nec-
essary for an activity like that of
Roberts Bros. to be included within
the definition.

The language -in the definition
which appears to support an inter-
pretation requiring such a deriva-
tive or incidental relationship is in
the second part, 30 CFR 700.5, Sur-
face coal mining operations, subsec.
(b) and 30 U.S.C. §1291(28) (B)
(Supp. I 1977). Both state: "Such
areas shall also include any adjacent
land the use of which is incidental
to any such activities1 (i.e., the ac-
tivities enumerated in the first sub-
section); both contain the same
dangling, concluding phrase: "re-
sulting from or incident to such
activities." That language describes
adjacent areas upon which certain
activities take place in addition to
the areas upon which the activities
enumerated in the first subsection
occur. It is apparently intended to

define additional areas to be cov-
ered, not to describe, define, or limit
the activities included in the first
subsection.

No such derivative language
("resulting from or incident to") is
found in the first subsection defin-
ing activities in connection with a
surface coal mine. Nor can we dis-
cover any Congressional or Secre-
tarial intent that the definition of
such activities be so limited. That
Orbit supplied only 2 percent of
Roberts Bros.' coal supply does not
alter the fact that the tipple was
conducted in connection with Orbit
and at or near the minesite. Accord-
ingly, we affirm Administrative
Law Judge Truswell's holding that
the facility of Roberts Bros. is sub-
ject to the enforcement authority of
OSM.

[2] Roberts Bros. also challenges
the 15 civil penalty points assigned
by the Administrative Law Judge
for probability of occurrence. The
Administrative Law Judge based
this assignment on his finding that,
because there is no sedimentation
pond, "[w]ater pollution, the event
the violated standard was designed
to prevent, had occurred" (Dec. 8).
OSM, through the testimony of its
inspector and laboratory analysis of
water samples taken from the re-
ceiving stream above and below the
tipple and of discharges leaving the
tipple, showed that the water in the
stream; although poor to begin with,

'Except in the proviso, which is irrelevant.
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was further polluted by the addition
of discharges from the tipple.2

Roberts Bros. argues that this
evidence should not have been ad-
mitted because of failure to show a
proper chain of custody. The OSM
inspector testified that she took ten
samples and preserved the five that
were to be tested for iron with nitric
acid according to EPA require-
ments. Because of the lateness of the
day, Larry Emmons, another OSM
inspector participating in the in-
spection, refrigerated the other five
samples at his home overnight (Tr.
29). These were to be tested for p11,
acidity, and alkalinity. The labora-
tory report is signed: "Relinquished
by: Laurence W. Emmons" (Exh.
R-11) .

That Inspector Emmons did not
testify does not destroy the admissi-
bility or credibility of this evidence.
Roberts Bros. had at least three
options in this instance: It could
have challenged Inspector Kowa-
leski's testimony on cross-examina-
tion; it could have sought to force
the appearance of Inspector Em-
mons; or it could have taken its own
water samples and disputed the
analysis directly. It did none of
these things. Instead, it merely as-
serted that this testimony was hear-
say, an objection going to the weight
to be given the evidence, not to its

2 Ten samples were taken: four each above
and below the tipple and two at the tipple.
Analysis showed a pH of 2.88 and 2.83 above

the tipple, 2.58 at the tipple, and 2.77 and 2.81
below the tipple (Tr. 32). Analysis for iron
showed a similar pattern (Tr. 31).

admissibility.3 The Administrative
Law Judge committed no error in
relying on this evidence to establish
that further water pollution had
occurred in assigning civil penalty
points. We, therefore, affirm the 15
points assigned for probability of
occurrence and the resulting total
civil penalty of $460.

The Nov. 19, 1979, decision of Ad-
ministrative Law Judge Truswell is
affirmed.

NEWTON FRISHBERG

Administrative Judge

WILL A. IRWIN
Chief Administrative Judge

ADMINISTRATIVE JUDGE MIRKIN
DISSENTING:

I view the applicability of the Act
and regulations to processing plants
to be derivative. First, a regulated
mine must be found. Then a process-
ing plant must be located that is op-
erated in connection with and is suf-
ficiently near that mine.' A plant

Where there is no statute or regulation to
the contrary, hearsay evidence is generally
admissible in administrative proceedings. See
Richardson v. Perales, 402 U.S. 389 (1971);
Federal Trade Commission v. Cement Insti-
tute, 333 U1.S. 683 (1948); 5 U.S.C. § 556(d)
(1976).

1 In a broad sense, every coal processing
plant is operated in connection with coal
mining. Otherwise the plant would not exist.
But a connection with a mine (or mines under
appropriate circumstances), not mining, is the
connection that must be found. See Drumm ond
Coal CO., 2 IBSMA 189, 87 I.D. 347 (1980);
Drumamond Coal Co., 2 IBSMA 96, 87 I.D; 196
(1980). The Drummond cases are also illus-
trative of the proposition that whether or not
a plant is "near" the minesite depends upon
the circumstances.
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has no independent status. It must
be, for our purposes, an extension of
a regulated mine and, therefore,
subject to regulation.' Consequent-
ly, if the relationship between the
mine itself and the processing plant
is one that supports the required
connection and nearness, any viola-
tion should be that of the mine op-
erator and not the plant owner un-
less the two entities are the same.3

In this case the mine permitte is
Orbit Mining Co., not Roberts Bros.
Roberts Bros. is the plant operator
and the landlord of Orbit. No sug-
gestion has been made that this ar-
rangement is a device or scheme to
avoid regulation by OSM (or even
if it were that such would not be
allowable).4

By the majority holding, this
Board is now extending OSM's reg-

'2 Were a plant to be deemed an independent,
regulated entity, either by our construction of
the existing regulations or their modification
by the Secretary, the exemptions and immuni-
ties available to actual mines would sup-
posedly be applicable to preparation plants,
e.g., the 2-acre exemption of 30 CR 700.11 or
the requirement of regulation of the activity
by a state enunciated in Dennis B. Patrick, 1
IBSMA 158, 86 I.D. 450 (1979). Moreover,
how is a preparation plant to involve itself
with the "regulatory authority" in the many
ways contemplated by 30 CFIR 715 when there
is no regulatory authority that either claims
or concedes any kind of jurisdiction over it?

' Where the mine operator and the plant
operator were different entities, but where we
nevertheless found the plant to be operated in
connection with the mine, we have held the
mine operator, not the plant operator, to be
liable. Bethlehem Mines Corp., 2 IBSMA 215,
87 I.D. 380 (1980).

4'We have held that common ownership can
be evidence of a connection between a mine
and a preparation plant, but in that case the
owner was the permittee of both the mine and
the plant (the state issued permits to prepa-
ration plants). Virginia Iron, Coal and Coke
Co., 2 IBSMA 165, 57 I.D. 327 (1980).

ulatory authority so that it applies
to a plant operator who neither
owns nor controls a nearby mine.
The only connection with the mine
here is ownership of the land on
which the mine operates, which
land has been leased to a nonrelated
entity that operates it.' Instead of
deriving OSM's authority to regu-
late a processing plant from its con-
ceded power to regulate a mine, the
Board is now, for the first time,
stating that whenever a "connec-
tion" between a plant and a mine
can be found (in this case one of
landlord and tenant), each is sep-
arably regulable. I dissent.

MELVIN J. MIRKIN
Administrative Judge

ALABAMA BY-PRODUCTS CORP.

2 IBSMA 298

Decided September 30, 1980

Notice of appeal by the Office of Sur-
face Mining Reclamation and En-
forcement from the Mar. 10, 1980, de-
cision on remand of Administrative
Law Judge David Torbett in Docket
Nos. NX 8-26-R and NX 8-27-R, va-
cating Notices of Violation Nos. 78-
II-14-1 and 78-II-14-2 issued to
Alabama By-Products Corp. for alleged
violations of the topsoil provisions of
30 CFR 715.16.

' It should not be overlooked that although
the amount of coal sent for processing to
Roberts Bros. by Orbit is the total output of
Orbit, it is merely 2 percent of the total
amount of coal processed by Roberts Bros.
(majority opinion, p. 444).
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Affirmed.

1. Surface Mining Control and Recla-
mation Act of 1977: Topsoil: Alterna-
tive Materials
A state regulatory authority may rely on
data published by the Department of Ag-
riculture Soil Conservation Service on
established soil series in comparing na-
tive topsoil to proposed alternative ma-
terials under 30 CFR 715.16.

APPEARANCES: J. Fred McDuff,
Esq., and Fournier J. Gale III, Esq.,
Birmingham, Alabama, for Alabama
By-Products Corp.; J. T. Begley, Esq.,
Office of the Field Solicitor, Knoxville,
Tennessee, and Marcus P. McGraw,
Esq., Assistant Solicitor for Enforce-
ment, Division of Surface Mining,
Office of the Solicitor, Washington,
D.C., for the Office of Surface Mining
Reclamation and Enforcement.

OPINION BY THE INTERIOR
BOARD OF SURFACE

MINING AND RECLAMATION
APPEALS

The Office of Surface Mining
Reclamation and Enforcement
(OSM) has sought review of a de-
cision of Administrative Law
Judge David Torbett vacating two
notices of violation issued to Ala-
bama By-Products Corp., (ABC),
for, alleged noncompliance with the
topsoil provisions of 30 CFR
715.16. For the reasons discussed be-
low, we affirm that decision.

Backgrou'nd

On Aug. 16, 1978, OSM in-
spected ABC's No. 50 and No. 50-A

surface mining pits in Jefferson
County, Alabama, pursuant to the
Surface Mining Control and Recla-
mation Act of 1977.' OSM issued
Notices of Violation Nos. 78-II-
14-1 and 78-II-14-2 to ABC for
the alleged failure to remove, seg-
regate, and stockpile topsoil as re-
quired by 30 CFR 715.16.

ABC sought administrative re-
view of these notices, and on Mar.
1, 1979, a hearing was held at the
close of which Administrative Law
Judge Torbett vacated both notices.
In vacating the notices, he found
that ABC was using alternative
materials in place of topsoil, that
ABC had obtained approval for
the use of alternative materials
from the State regulatory au-
thority, and that ABC had shown
that the use of alternative mate-
rials was equal to or better than the
use of native topsoil in achieving
revegetation. OSM appealed that
decision to the Board. An oral
argument was held on July 10,
1979, and on Sept. 14, 1979, the
Board issued a decision holding
that "regardless of whether or not
ABC had a mining and reclamation
plan approved by the State of Ala-
bama before the regulations [in 30
CFR 715.16] became effective, that
plan must now meet the require-
ments of the interim regulations,"
Alabama By-ProductS Corp., 1
IBSMA 239, 243, 86 I.D. 446, 448
(1979), and remanding the case to
the Hearings Division. The Board

At of Aug. 3, 1977, 91 Stat. 445, 30 U.S.C.
§1201-1328 (Supp I 1977).
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required further findings on three
questions:

1. Whether the demonstration made by
ABC and the approval given by the State
regulatory authority were commensurate
with the requirements of 30 CFR 715.16
(a) (4) (i) and (ii) ;
2. Whether approval, if commensurate
with those requirements, was made be-
fore the use of alternative materials was
commenced; and
3. Whether the alternative materials
were being removed, segregated, and re-
placed in conformance with 30 CFR
715.16.

Alabama By-Products Corp., s8cpra
at 247, at 450.

On Feb. 2, 1980, Administrative
Law Judge Torbett held a second
hearing on the questions remanded
by the Board. At that hearing,
ABC presented evidence that the
State regulatory authority had be-
fore it on Nov. 15, 1977 (Tr. 21), a
March 1973 U.S. Department of
Agriculture Soil Conservation
Service study of the Montevallo
soil series (Tr. 28-29,41), the series
present at the mine in question,
and two reports on the spoil in the
area of the mine, dated July 22,
1977, and prepared by Auburn
University (Tr. 27, 30). ABC did
not voluntarily or at the request of
the regulatory authority present
additional site-specific tests of the
Montevallo series (Tr. 25-26, 38).
The OSM inspector testified that he
had not observed any stockpiles of
homogenous alternative materials
at the mine at the time of the in-
spection (Tr. 12). ABC testified
that there were no stockpiles be-
cause reclamation was almost con-
current with mining (Tr. 45-46).

In his decision from the bench,
which was confirmed in writing on
Mar. 10, 1980, after OSM filed a
posthearing brief, the Administra-
tive Law Judge found that the
regulatory authority's approval
was based on general knowledge of
Alabama topsoil and the studies
presented to it and that approval
was given before the interim regu-
tions became effective. Further-
more, he found that segregating
and stockpiling topsoil was not re-
quired because of the way recama-
tion was conducted at this site. Up-
on the receipt of posthearing briefs
he repeated that the regulatory au-
thority had sufficient probative evi-.
dence before it upon which it could
base a reasoned decision. OSM ap-
pealed this decision on Apr. 10,
1980, and both parties filed briefs.

Discission and Conclusions

[1] The Administrative Law
Judge resolved all of the questions
on remand to be in favor of ABC
and we see nothing in our examina-
tion of the record to disturb that
resolution. Indeed, the only serious
question presented is whether the
Alabama Surface Mining Commis-
sion, the regulatory authority in
charge, was entitled to rely on a
study of the Montevallo soil series
published by the Soil Conservation
Service in comparing that soil series
with proposed alternative materials.
OSM urges, instead, that specific
analysis of the topsoil for which
substitution is ,sought must be pre-
sented to the regulatory authority.
We reject this interpretation. A

448
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topsoil analysis based on U.S.D.A.
Soil Conservation Service published
soil series data can be sufficient com-
pliance with 30 CFR 715.16(a) (4),
and it was so in this case.2

The decision of the- Hearings
Division is affirmed. ABC's request
for oral argument is denied.

NEWTON FRISHBERG
Adminktrative Judge

MELVIN J. MIRxIN
E Administrative Judge

CHIEF ADMINISTRATIVE JUDGE
IRWIN CONCURRING:

I agree with my colleagues' re-
sult, but I think some further dis-
cussion is warranted.

For some time I have been
troubled in this case by the question
of who speaks for OSM, with what
authority, and with what effect.
On May 13,1980, OSM's Knoxville
Field Solicitor filed a brief arguing
that the demonstration concerning
suitability of alternative materials
made by ABC was not commensu-
rate with the requirements of 30
CFR 715.16(a) (4) (i). On June
2, 1980, OSM Director Heine issued
a "final interpretive rule" concern-

: ing this regulation. (45 FR 39446,
June 10, 1980.) Its purpose was to

2 OSM's own interpretation of what consti-
tutes acceptable practice coincides with this
opinion. In Interpretive Rule 715.200(c), OSM
provides that topsoil analyses may be based on
"U.S. Department of Agriculture Soil Conser-
vation Service published data based on estab-
lished soil series." 45 FR 39447 (June 10,
1980). This interpretation is eminently reason-
able and we concur with it.

" [m] ake clear that the physical and
chemical analyses, trials or tests,
required by 30 CFR 715.16(a) (4)
(i) * * may be obtained from any
one or a combination of the follow-
ing sources: (a) U.S. Department
of Agriculture Soil Conservation
Service published data based on es-
tablished soil series" and, indeed,
the language of the rule so pro-
vided.1 Two months later ABC filed
a supplemental brief saying that it
had not become aware of this inter-
pretive rule until after it had filed
its original brief (on June 30) and
pointing out that the interpretive
rule fully supported its argument
throughout the case. A month after
that OSM's Knoxville Field Solici-
tor filed a response "suggesting" the
interpretive rule did not stand for
the "proposition asserted" by ABC
but, rather,

Stands for two propositions:
1. Where the operator demonstrates

that the topsoil and unconsolidated ma-
terial beneath are of insufficient quantity,
only the substitute materials must be
analyzed in accordance with 30 CFR
§ 715.16 (a) (4) (i);

2. If the operator desires to use. over-
burden materials as a substitute for top-
soil because the topsoil is of insuflzcient

145 FR 39447 (June 10, 1980) (to be codi-
fied at 30 CFPR 715.200(c)) reads: 

"(c) Interpretation of § 715.16(a) (4)-Top-
soil Removal.

"(1) Results of physical and chemical
analyses of topsoil and selected overburden
materials to demonstrate that the selected
overburden materials or overburden materials/
topsoil mixture is more suitable for restoring
land capability and productivity than the
available topsoil, provided the analyses, trials,
or tests are certified by a qualified soil scientist
or agronomist, may be obtained from any one
or a combination of the following sources:

"(i) U.S. .Department of Agriculture Soil
Conservation Service published data based on
established soil series."
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quality as compared to the substitute,
then both the topsoil and the substitute
materials must be evaluated in accord-
ance with 30 CFR § 715.16(a) (4) (i) (in
order to demonstrate the superior quality
of the substitute materials). [Italics in
original.]

Ie then argued that proposition
No. 2 is applicable in this case.

Neither OSM's Field Solicitor
nor ABC discussed whether or
under what circumstances an in-
terpretive rule issued by 0SM's Di-
rector may be binding on anyone
other than OSM. Nor will I, absent
any suggestions from counsel, since
it is not necessary to the disposition
of this case. But these and other
questions concerning interpretive
rules await full discussion and de-
liberation in the proper case.
Among the other questions are
what procedures must be followed
in issuing, and who must sign, an
interpretive rule in order for it to
have the effect of law and whose
interpretation of an interpretive
rule is final if and when it does have
that effect.

WILL A. IRWIN
C/hef Ad'mnistrative Judge

APPEALS OF DOT SYSTEMS, INC.

IBCA-1197-6-78 & IBCA-1204-8-78

Decided Septenmber 30, 1980

Contract No. 68-02-2834, Environ-
mental Protection Agency.

Appeal No. 1197-6-78 dismissed.
Appeal No. 1204-8-78 denied.

1. Contracts: Disputes and Remedies:
Jurisdiction

Where the Board finds an indefinite
quantity option-type contract to have
been consummated by the parties, as op-
posed to a requirements-type contract,
the contractor assumes the risk of
whether the Government will order more
than the minimum estimate of services
anticipated to be ordered, and the
Board, as a matter of law, is without
jurisdiction to grant an equitable ad-
justment to the contractor under the
changes clause, termination for conveni-
ence, or other contract clauses for
claimed costs alleged to have resulted
from the negligent preparation of maxi-
mum estimates.

2. Contracts: Contract Disputes Act
of 1978: Jurisdiction

Where a contractor does not elect to
come under the Contract Disputes Act
of 1978, except as contained in counsel's
posthearing reply brief; the contract is
awarded in Aug. of 1977; no claim is
pending before the contracting officer on
Mar. 1, 1979; and the contracting officer
reviews claims already denied after a
prehearing conference conducted in Aug.
of 1979, in a final attempt to reach a
settlement before hearing; the Board
holds that, in such circumstances, no
valid election to come under the Act has
been made, and therefore the Board has
no jurisdiction under the Act.

3. Contracts: Disputes and Remedies:
Termination for Convenience

Where it is undisputed that the Govern-
ment ordered the minimum amount of
services required to be ordered under an
indefinite quantity option contract, and
the Board finds that the failure of the
contractor to timely perform delivery of
the last seven call orders for services did
not result from the low volume of work
ordered by the Government, but instead,
from reduction of typing staff, reduction
of hours of typists employed to perform
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the contract, and failure to give priority
to the contract work over other work, the
contractor will be denied its request for
a conversion of a termination for default
to a termination for convenience of the
Government.

APPEARANCES: Mr. Robert A. John-
son, Johnson & Vickery, Vienna, VA,
and Mr. Paul L Waldron, Thompson
& Waldron, Washington, D.C., for
Appellants; Mr. Anthony G. Beyer,
Government Counsel, EPA, Durham,
North Carolina, for the Government.

OPINION BY
ADMINISTRATIVE

JUDGE DOANE

INTERIOR BOARD OF
CONTRACT APPEALS

Background

Contract No. 68-02-2834 was
awarded to DOT Systems, Inc., of
Vienna, Virginia (appellant),
effective Aug. 15, 1977, by the
Environmental Protection Agency
(EPA), to provide typing support
services for EPA's Office of Admin-
istration and component offices at
Research Triangle Park, North
Carolina. The initial performance
period was from Aug. 15, through
Sept. 30, 1977. The Government
exercised one of its three options to
extend the performance period for
12 months, extending the contract
from Oct. 1, 1977, through Sept.
30,1978.

The contract was executed by Mr.
Franklin C. Broadwell, President
of appellant, and by Mr. C. L. Fos-
ter, Contracting Officer for the Gov-

ernment. It was identified, as an
indefinite quantity, indefinite deliv-
ery, fixed unit price contract with
the typing services to be performed
by the contractor upon call orders
issued by the Government from
time to time. The contract listed
various types of typing services to
be performed in turnaround times
of 48 hours, 72 hours, or 96 hours,
but with a limitation on the quan-
tities of each type work required to
be completed and delivered by the
contractor during any one month
or any one week.

The quantity of work to be per-
formed under the contract was gov-
erned by Article IV thereof, as
aomended, which provided as
follows:

ARTICLE IV-INDRFINITE
QUANTITY

A. This is an indefinite quantity contract
for the supplies or services specified in
the Schedule and for the period set forth
therein. Delivery or performance shall be
made only as authorized by orders issued
in accordance with the "Ordering" article
of this contract. The quantities of sup-
plies or services specified herein are esti-
mates only and are not purchased here-
by.
B. The maximum amount of supplies or
services to which the Government will be
entitled to order and the Contractor shall
be required to furnish for the period end-
ing September 30, 1977 shall be not more
than $11,689.00 and the maximum amount
of supplies or services required during
the remainder of the contract (Options
No. 1, 2, and 3) shall not exceed $397,-
889.00. The Government will order a
minimum of $500.00 of the supplies or
services set forth in the Schedule.
C. Orders issued during the effective per-
iod of this contract and not completed
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within that time shall be completed by
the Contractor within the time specified
in the rder, and the rights and obliga-
tions of the Contractor and the Govern-
ment respecting those orders shall be gov-
erned by the terms of the contract to the
same extent as if completed during the
effective period of this contract, provided
that the Contractor shall not: be required
to accept any orders beyond the comple-
tion date of the period of performance set
forth in the schedule.

Appellant complained contin-
ually to the contracting officer
throughout the contract perform-
mance about the low volume of work
ordered by the Government and, on
or about Dec. 5, 1977, asked to bare-
leased from a contract requirement
to maintain a typing facility in the
area of Research Triangle Park,
North Carolina. The contracting
officer, however, by letter dated Jan.
19, 1978, directed appellant to estab-
lish a fully operational facility in
that area in conformance with its
commitment to do so in its response
to the Request for Procurement
(RFP). The, contract work was per-
formed without incident, except for
the continuing complaints regard-
ing the low volume of work, until
May of 1978. On May 5, 1978, ap-
pellant made a request to the con-
tracting officer for an adjustment of
the contract providing for a $7,500
guaranteed monthly utilization of
appellant's services retroactive to
the effective date of the contract. In
support of the request, appellant
listed eight vouchers totaling $8,..
906.14 worth of work ordered by the
Government for the period from
Aug. 31, 1977, through Apr. 30,
1978. rhis total figure was corrected

by $750 to a total of $8,156.14 by a
subsequent letter,; dated May 30,
1978. The two May 1978 letters were
treated together as a claim by the
appellant under the disputes clause.
They charged the Government with
bad faith because of the disparity
between the Government's work es-
timates and the work actually or-
dered; for requiring the mainte-
nance of the second office facility in
the Durham, North Carolina, area;
and because the EPA offices for
which the contract work was to be
performed had acquired additional
word processing equipment to per-
form the work for which appellant
claimed it had contracted.

By his decision of June 9, 1978,
the contracting officer determined
that there was "no contractual basis
for the relief requested." His denial
of tle claim rested upon several
points, including the following:

1. That the solicitation specifically
stated that the type of contract con-
teniplated by the Government would
be an Indefinite Quantity, Indefinite
Delivery with fixed unit prices con-
tract.

2. That Article IV of the solicita-
tion specified that the: Government
would order a minimum of $500 of
the services set forth in the schedule,
which was fulfilled.

3. That Article IV also stated in
paragraph A that the quantities of
supplies or services specified are
estimates only and not purchased
with the award of the contract.

4. That the last sentence of Article
II provides that: "The above esti-
mates [in Article II] are for pur-
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poses of evaluation only and do not
constitute a Government commit-
ment as to the actual amount of
work that may result under this
contract."

5. That the Government has acted
in good faith, in that the minimum
requirement was fulfilled, and in-
voices properly processed; as much
overflow typing as possible was
given to appellant; and no require-
ments were imposed upon the appel-
lalt in the performance of the con-
tract which were not contained
within the contract itself and agreed
to during negotiations.

Appellant sent a notice of appeal
to the contracting officer, dated
June 19, 1978, which was mailed to
this Board on June 27, 1978, and
docketed by the Board on June 30,
1978, as appeal No. IBCA-1197-6-
T8

Appellant continued to perform
acceptably under the contract until
mid-July 1978 when a problem of
delinquent deliveries developed re-
sulting in the issuance of a termina-
tion for default by the contracting
officer on Aug. 9, 1978. A timely
notice of appeal to the Board was
filed by appellant and docketed as
appeal No. IBCA-1204-8-78, Sept.
20,1978.

The two appeals were consoli-
dated for hearing and decision. An
evidentiary hearing was conducted
at Arlington, Virginia, on Oct. 2
and 3, 1978.

By its complaint with respect to
the first appeal, the appellant re-
quested- an equitable adjustment in

contract price "as the Board may
deem appropriate." The grounds
were basically the same as contained
in its claim submitted to and denied
by the contracting officer, but alleg-
ing its belief of entitlement to an
equitable adjustment in excess of
$100,000, and significantly, alleging
further in paragraph 6, the follow-
ing: "At all times pertinent to this
appeal, both parties interpreted the
contract as requiring Respondent to
order from Appellant its typing
needs in excess of Respondent's ca-
pability to perform such services at
the time of contracting."

This allegation was denied by the
Government in its answer wherein
it also alleged that the subject con-'
tract was not a "Requirements" con-
tract, but rather, was negotiated
and awarded to appellant as an "In-
definite Quantity" contract within
the meaning of sec. 1-3.409(c) of
the Federal Procurement .Regula-
tions.,

iThe Federal Procurement Regulations
(FPR), found in Title 41 of the Code of Fed-
eral Regulations (CFR), at 41 CFR 1-3.409
(b) and (c), point out some of the differences
between a "requirements-type contract" and
an "Indefinite quantity-type contract" as fol-
lows:

"(b) Requirements contract-(I) Descrip-
tion. This type of contract provides for filling
all actual purchase requirements of specific
property or services of designated activities
during a specified contract period with deliv-
eries to be scheduled by the timely placement
of orders upon the contractor by activities
designated either specifically or by class. * * *
An estimated total quantity is stated for the
information of prospective contractors, which
estimate should be as realistic as possible.
The estimate may be obtained from the rec-
ords of previous requirements and consump-
tion, or by other means. Care should be used
in writing and administering this type of con-
tract to avoid imposition of an impossible
burden on the contractor. Therefore, the con-

(Continued)
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By its complaint with respect to
the second appeal, appellant sought
conversion of the default termina-
tion of the contract into a termina-
tion for convenience of the Govern-
ment on the grounds: That any de-
lay was the result of unanticipated
low volume of work orders, beyond
the control and without the fault or
negligence of appellant, and there-
fore, excusable; that the Govern-
mrent's termination for default was

(Continued)
tract shall state, where feasible, the maximum
limit of the contractor's obligation to deliver
and, in such event, shall also contain appropri-
ate provision limiting the Government's obli-
gation to order. * *

" (2) Application. A requirements contract
may be used for procurements where It is
impossible to determine in advance the pre-
cise quantities of the property or services that
will be needed by designated activities during
a definite period of time. Advantages of this
type of contract are: * * (iii) Where pro-
duction lead time is involved, deliveries may
be made more promptly because the contractor
is usually willing to maintain limited stocks
in view of the Government's commitment.

* * * e *

"(c) Indefinite quantity contract-(1) De-
scription. This type of contract provides for
the furnishing of an indefinite quantity within
stated limits of specific property or services,
during a specified contract period, with de-
liveries to be scheduled by the timely place-
ment of orders upon the contractor by activi-
ties designated either specifically or by class.
* * The contract shall provide that during
the contract period the Government shall order
a stated minimum quantity of the property or
services and that the contractor shall furnish
such stated minimum and, if and as ordered
any additional quantities not exceeding a
stated maximum which should be as realistic
as possible. * * *

"(2) Application. An indefinite quantity
contract may be used where it is impossible
to determine in advance the precise quantities
of the property or services that will be needed
by designated activities during a definite pe-
riod of time and t is not advisable for the
Government to commit itself for more than
a minimum quantity. Advantages of this type
of contract are:

* * *: 5 *

"(iii) The obligation of the Government is
limited.

issued without a proper cure notice;
and that even if the cure notice was
proper, the alleged deficiencies of
performance were corrected prior to
the issuance of the termination
notice.

The pertinent allegations of the
complaint in this appeal were de-
nied by the Government.

Issues Presented On Appeal

Whether this Board has jurisdic-
tion in the circumstances of appeal
No. IBCA-1197-6-78 to grant an
equitable adjustment as requested
by appellant.

Whether, in the second appeal,
appellant has sustained its burden
in proving entitlement to a conver-
sion from a default termination to
a termination for convenience of the
Government.

D'iscussion

Jurisdiction of the Board

A. Under the Contract Provisions

Appellant contends in its post-
hearing briefs that the Board has
jurisdiction of appellant's claim for
an equitable adjustment due to neg-
ligently prepared estimates under
both the changes and termination
for convenience clauses; that the
Board has jurisdiction under the
Contracts Disputes Act of 1978;
that the instant contract was in fact
a limited form of requirements con-
tract entitling appellant to an equi-
table adjustment under the changes
clause as a result of the Govern-
ment's increasing its own word

454
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processing capabilities during the
contract performance; and that the
contracting officer's directive that
appellant maintain a facility in the
Durham, North Carolina, area con-
stitutes a compensable change.

Although the Board is not un-
sympathetic with appellant's po-
sition on the merits in this case,
in view of the wide disparity be-
tween the Government's estimates
of maximum quantities of services
anticipated to be ordered under the
subject contract and the quantity
actually ordered, the question of
jurisdiction of the Board to grant
the relief requested must first be
resolved.2

Appellant complains of the Gov-
ermnent's tactics in not raising the
jurisdictional question at pretrial or
at the hearing and by raising the
question only in its posthearing
brief. We point out, however, that
a question of jurisdiction of any
tribunal has traditionally and
fundamentally been held many
times to be subject to question by
any party or by the tribunal itself
at any time before decision.

We also point out that sec. 4.105
of our Interim Rules of Practice
states that the "Board has authority
to raise at any time and on its own
motion the issue of its jurisdiction."
We grant that the Government here
could have, and perhaps should have

2 F'or a discussion of the jurisdiction of
agency Boards of Contract Appeals being lini-
ited to that provided by the Disputes Clause
and other specific contract clauses (prior to
the Contracts Disputes Act of 197S), see
United States . Utah Construction and Mins-
ing Co., 384 U.S. 394 (1966).

raised the question sooner and more
directly than it did. However, ap-
pellant was not entirely without
notice. As noted above, in his deci-
sion of June 9, 1978, the contracting
officer determined that there was
"no contractual basis for the relief
irequested" (Appeal File I-2).

To sustain its position that
the Board does have jurisdic-
tion to grant appellant an equi-
table adjustment, appellant argues
that the type of contract in-
volved here was really a "limited re-
quirements contract" (Appellant's
Reply Brief, pp. 18-21). In fact,
a careful review of the perti-
nent cases relied upon by appellant
reveals that they were all involved
with some form of a requirements
contract as opposed to an indefinite
quantity, indefinite delivery option
contract. Appellant argues that the
determination of the type of con-
tract involved should not rest on the
label attached to it, but rather on
its substantive provisions. We agree
that such determination should not
rest on the label alone, although the
label does have some: persuasive
force in identifying the intent of
the contracting parties at the time
they entered into the contract. Re-
gardless of the determining factors
otherwise involved, it is clear that
the Board must first reach a conclu-
sion with respect to the type of con-
tract consummated by the parties as
a preliminary basis for deciding the
jurisdictional question..

What, then, are the indicia pre-
sented by the contract documents?
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* 1. Article IV of the contract (set
out in the background statement
above) sets forth that the maximum
services to be furnished by the con-
tractor 'shall not exceed $11,689
during the first period or $397,889
during the remainder of the con-
tract and that the Government will
order a minimum of $500. The con-
tract is stated to be "an indefinite
quantity contract."

2. The Solicitation for Bids was
issued on standard form 33A and
the instructions and conditions
thereof at page 25 provided: 25.
TYPE OF CONTRACT CON-
TEMPLATED. It is contemplated
that an Indefinite Quantity, Indefi-
nite Delivery Contract with fixed
unit prices will result from this
solicitation."

3. The offer of the. appellant,
dated June 27, 1977, and executed
by Mr. Broadwell, was immediately
preceded, on standard form 33, en-
titled, Solicitation, Offer, 'and
Award, issued on May 27,1977, by
the following words in capital let-
ters: "THIS IS A 100% SMALL
BUSINESS SET-ASIDE TYP-
IN SSUPPORT SERVICES (IN-
DEFINITE QUANTITY, IN-
DEFINITE DELIVERY)." (Ital-
ics in original.)

4. Article XX of this contract,
entitled, "Right to Award Other
Contracts and Orders" stated: "The
Government (EPA) reserves the
right to award contracts and orders
to other companies for like services
during the same performance
period as this contract."

On the basis of the foregoing in-
dicia, we find and conclude that the
type of contract involved in these
appeals is a fixed unit price, indefi-
nite quantity, indefinite delivery
option-type contract-not a require-
ments contract. We are particularly
influenced toward that finding and
conclusion by Article XX of the
contract. That provision clearly re-
moves the subject contract from
the category of a requirements
contract, limited or otherwise, by
permitting the Government to con-
tract with other parties for the same
services during the same perform-
ance period.

So, what is the effect of that con-
clusion on the rights and obliga-
tions of the parties?

Appellant relies heavily on In-
tegrity anagement International,
Inc., ASBCA No. 18289 (Apr. 24,
1975), 75-1 BCA par. 11,235, aff'd
On Reconsideration, 75-2 BCA par.
11,602, which held that in a require-
ments contract for food services
required of the contractor, a negli-
gently prepared estimate consti-
tuted a partial termination for
convenience of the Government. In
Radionics, Inc., ASBCA No. 20796
(Feb. 28, 1977), 77-1 par. 12,448,
the Armed Services Board found
that the record did not support the
allegations of negligence in the
preparation of the Government es-
timates, and therefore, did not
reach the question of whether the
rule in Integrity Management
should apply. It did, however,
undertake to identify the difference
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of risk assumed by a contractor in
a requirements contract as opposed
to an indefinite quantity option con-
tract stating at page 60,312:

There is a fundamental difference be-
tween a requirements contract of the
type represented by the Integrity Man-
agement case and. an indefinite quantity
option contract. In a typical require-
ments contract the Government under-
takes to procure from the contractor
either all or a specifically-defined portion
of its requirements for: certain supplies
or services that will develop during the
contract period. The exact requirements
are usually not known but the contractor
has the right to receive whatever busi-
ness was generated in the specified areas.
Estimates of the expected amount of
services or supplies to be required are
furnished to guide the bidders.in estab-
lishing their unit prices for the required
services or supplies. Since the contractor
assumes only the risk of fluctuating ob-
jective requirements, relief has been
granted in cases of neqligently-prepared
Government estimates because they con-
stituted misrepresentations on which the
contractor relied to its detriment.

Under an indefinite quantity option
contract the contractor is guaranteed or-
ders for the basic or minhium quantity.
There is no promise or legaf obligation
on the part of the Government to satisfy
its requirements for this type of services
or supplies from the available options,
and, if it so chooses, the Government
could procure additional quantities of
such supplies and services from other
sources. See 47 Gomp. Gen. 155, 159
(1967). Thus the exercise of: options is
not necessarily determined, by the Gov-
ernment's actual requirements during
the contract period but by a number of
other factors. The holder of an option
contract is thus from the outset put on
notice of the risk it would assume in re-

lying on the maximum quantity estimate
for pricing purposes. [Italics supplied.]

Based upon the authorities cited
in its posthearing briefs, it is clear
that appellant has failed to ascer-
tain the difference between the risk
assumed by a contractor pursuant
to a requirements contract as dis-
tinguished from an indefinite
quantity option contract.

[1] Appellant has sited no au-
thority, and we have found none,
which would permit this Board to
grant an equitable adjustment
under the changes clause or termi-
nation for convenience clause or
any other contract provision of the
type of contract involved here even
if we were to find negligence on
the part of the Government in pre-
paring its estimates. Further, we
find no evidence in the record of
these proceedings in support of
appellant's claim that the Govern-
ment personnel involved with tlhe
administration of the subject con-
tract acted in bad faith, or, at any
time interpreted it as requiring the
Government to order from appel-
lant its typing needs in excess of
the Government's own capability
to perform such services at the time
of contracting. It is thus apparent
that no jurisdiction obtains in this
Board to grant the relief requested
under the contract provisions of the
contract under consideration. Fur-
ther, we find and hold that this
record contains no evidence or cited
authority which would form a basis
for finding a compensable change in
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the contracting officer's directive
that appellant maintain its Dur-
ham, North Carolina, facility. In
fact, that directive in our view
constituted no change at all, either
express or implied, since all the
contracting officer did was to reit-
erate an existing contract provision.
No change in this respect Iwas in-
volved. Since we find that the Board
lacks jurisdiction to grant the
equitable adjustment requested as
a matter of law, we do not need to
reach, and do not reach, the factual
determination regarding the al-
leged negligence.

B. Jurisdietion Under the Contracts
Disputes Act of 1978

As an alternative argument, ap-
pellant contends that even if the
Board has no jurisdiction pursuant
to the contract provisions, it does
have jurisdiction under the Con-
tracts Disputes Act of 1978 (the
Act). If the Board does have juris-
diction under the Act, then, of
course, it would have the authority
to reform the contract under the en-
larged powers granted to Boards of
Contract Appeals by sec. 8 (d) of the
Act.3 By permission of the Board,
Counsel for the appellant submitted
as an addition to the record a letter
dated July 14, 1980, in which it

Sec. 8(d) of the Contracts Disputes Act of
1978 broadens the urisdiction of agency
Boards of Contract Appeals "to grant any re-
lief that would be available to a litigant as-
serting a contract claim in the court Of
claims." P.L. 95-563, 92 Stat. 2383, 41 U.C.
§§ 601-613 (Supp. II 1978).

stated that counsel for the Govern-
ment agrees to the following as an
accurate statement of the facts per-
taining to possible grounds for ju-
risdiction under the Act:

After the Pre-Hearing Conference on
the above-referenced Appeals, Govern-
ment counsel, Mr. Anthony Beyer, re-
quested the Contracting Officer, Mr.
Charles Foster, to again review Appel-
lant's claims on the merits. Mr. Foster
completed this review and again decided
that Appellant's claims were without
merit and denied that Appellant was en-
titled to any recovery.

We understand that the cited re-
view by the contracting officer was
requested as a final attempt to reach
an amicable settlement in light of
the views expressed at the prehear-
ing conference. Appellant contends
that in this circumstance, the claim,
whether for breach of contract or
otherwise, lodges jurisdiction with
Board under the Act.

[21 We do not accept that conten-
tion. The prehearing conference
was held Aug. 2,1979. The contract-
ing officers initial decision was
made June 9, 1978. The evidentiary
hearing was held Oct. 2 and 3,1979.
The election to proceed under the
Act was not made by appellant un-
til set forth in its posthearing Re-
ply Brief. The contract involved
here was entered into in August
1977. Under this sequence of events,
we are unable to find that any claim
of appellant in these proceedings
was pending before the contracting
officer on Mar. 1, 1979, or initiated
after that date. Thus, the election to
come under the Act has no validity.
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See our opinion in L. Ml. Johnson,
Inc., IBCA-1268-5-79 (Sept. 28,
1979), 86 I.D. 508, 79-2 BCA par.
14,069.

We hold, therefore, that appel-
lant has not shown this Board's au-
thority to grant an equitable adjust-
ment as requested under either the
contract provisions or under the,
Contract Disputes Act of 1978.

The Termination Issue

Appeal No. IBCA-1204-8-78

In its posthearing initial brief,
appellant argues that the Govern-
ment's termination for default was
improper and should be converted
to a termination for convenience,
because: (a) the Government failed
to properly exercise its discretion,
and (b) the period of time set by
the Government to cure the alleged
deficiencies was unreasonable and
without legal effect.

The Government, on the other
hand, contends that the termination
for default was proper because the
continuing late deliveries resulted
from appellant's abandonment of
its obligations to perform under the
contract, and that neither the unan-
ticipated low volume of work nor
appellant's dire financial position
constitutes excusable cause for non-
performance.,

In its posthearing reply brief ap-
pellant argues that delay in per-
forming call order No. 99 was insig-
nificant and not a legally sufficient
ground for default termination;

that the time period for curing the
alleged deficiencies was unreason-
able and improper; and that appel-
lant's default, if any, was excusable
because it was proximately caused
by the Government's negligent con-
tract estimates.

The evidentiary basis for the Gov-
ernnent's charges of abandonment
of performance includes the follow-
ing:

(1) Testimony of the Govern-
rnent's Project Officer, Darlene
Jones, (Tr. 2:127 and 2 :132) to the
effect that when call order No. 99,
pertaining to important procure-
ment documentation, was not de-
livered on time, July 17, 1978, she
called the DOT office and the sole
remaining staff typist stated that
the DOT Systems project officer had
instructed her to stop work on
orders issued under the contract and
to work on another project instead.

(2) The cure notice by letter
dated July 18, 1978, from the con-
tracting officer citing the deliquency
concerning call order No. 99, re-
questing information as to the cause
of the delay and steps planned to be
taken by appellant's president to
preclude continuation of the prob-
lems, and requesting a reply by
July 31, 1978 (Appeal File, Tab
I :4).

(3) The return receipt attached
to the cure notice indicating that the
same was received by DOT on July
21,1978 (Appeal File, Tab 1:4).

(4) The reply to the cure notice

330-188 0 - 80 - 5 : QL 3
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from DOT's president dated Aug. 1, showing that for the period July 3
1978, and received by the contract- through Aug. 11, 1978, the 6-week
ing officer on Aug. 4, 1978, advising period in which the delinquent per-
that DOT was undertaking an in- formance problems arose, the re-
vestigation of the matter; that it maining staff typist at the Durham
was emphasized to the staff that the office was limited to an average of
contract work was to be performed 8 hours of work per week on the sub-
within the prescribed schedule; and, ject contract, while during the pre-
suggesting that the low volume of ceeding 6-week period, the average
work provided by the Government time of the two typists involved was
"has impacted on our staffing and 17 hours per week for each typist.
internal processing procedures" (6) Appellant's Exhibit No. 14,
which "could have contributed to entitled, "Summary of Contractors
any delay that we may determine to Claims," indicating the perform-
have actually occurred" (Appeal ance of DOT with respect to the last
File, Tab I :3). seven call orders placed by the Gov-

(5) Appellant's Exhibit No. 36 ernment as follows:

Call Order No. Date Due Date Date Received

OH 99 -_--__--_--__--_--_ 7/11/78 7/17/78 7/25/78
OH 100 - --- ------------ 7/14/78 7/20/78 7/27/78
OH 101 - __----------__-- 7/18/78 7/24/78 8/ 2/78
OH 102- 7/21/78 7/27/88 8/ 4/78
OH 103 - ___ _ 7/25/78 7/31/78 8/ 8/78
OH 104- 8/ 1/78 8/ 7/78 8/14/78
OH 105 - _------_---- _--_ 8/ 3/78 8/ 9/78 8/16/78

On Aug. 9, 1978, the contracting It was effective upon receipt, which
officer issued a Notice of Termina- was Aug. 14, 1978, as evidenced by
tion of the subject contract for

within the time specified herein or any exten-
default in accordance with Clause slonthereof; or

No. 1 of the General Provisions.4 "(ii) If the Contractor fails to perform any
of the other provisions of this contract, or so
fails to make progress as to endanger per-

4 The Default Clause, Sec. 11 of the Gen- formance of this contract in accordance with
eral Provisions of the subject contract, pro- Its terms, and in either of these two circum-
vides in pertinent part as follows: stances does not cure such failure within a

"11. Default. period of 10 days (or such longer period as
"(a) The Government may, subject to the the Contracting Officer may authorize in writ-

provisions of paragraph (c) below, by written ing) after receipt of notice from the Contract-
notice of default to the Contractor, terminate ing Officer specifying such failure.
the whole or any part of this contract in any * * e i
one of the following circumstances: "(c) Except with respect to defaults of sub-

"(i) If the Contractor fails to make deliv- contractors, the Contractor shall not be liable
ery of the supplies or to perform the services for any excess costs if the failure to perform

(Continued)
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the return receipt (Appeal File,
Tab I :2). Such notice also con-
stituted the contracting officer's
decision that appellant was in de-
fault due to its fault and negligence
and that the volume of work
ordered by the Government is not
justification or excuse for DOT's
continual failure to perform within
the time required by the contract.
We note that appellant failed to
discuss in either of its briefs the last
six call orders numbered 100-105,
all of which were performed late
according to the performance
schedules and were part of the basis
for the termination for default. We
also observe that appellant cited,
"42 Products, GSBCA Nos. 4534,
4562, 77-1 BCA par. 12,267 [par.
12,268]," where the Board by dicta
indicated that had the appellant
been able to establish that the Gov-
ernment was negligent in formulat-
ing estimates, the resulting failure

(Continued)
the contract arises out of causes beyond the
control and without the fault or negligence of
the Contractor, Such causes may include, but
are not restricted to, acts of God or of the
public enemy, acts of -the Government in either
Its sovereign or contractural capacity, fires,
floods, epidemics, quarantine restrictions,
strikes, freight embargoes, and unusually
severe weather; but in every case the failure
to perform must be beyond the control and
without the fault or negligence of the" Con-
tractor. If the failure to perform is caused by
the default of a subcontractor, and if such
default arises out of causes beyond the control
of both the Contractor and subcontractor, and
without the fault or negligence of either of
them, the Contractor shall not be liable for
any excess costs for failure to perform, unless
the supplies or services to be furnished by the
subcontractor were obtainable from other
sources in sufficient time to permit the Con-
tractor to meet the required delivery schedule."

to perform may have been deemed
excusable. But again, that case
involved a requirernents-type con-
tract and not an indefinite quantity
option-type contract, such as
involved here, where the contractor
assumes the risk of the amount of
services ordered by the Government
over and above the guaranteed mini-
mum. That the Government ful-
filled its obligation to order the
minimum of $500 worth of services
is undisputed.

[3] Based upon the foregoing,
and our review of the entire record
in this appeal, we find: That the
failure of the contractor here to ac-
complish timely delivery of the typ-
ing service with respect to the last
seven call orders placed by the Gov-
ernment under the subject contract,
did not result from the low volume
of work ordered, but rather, from
reduction of the typing staff, reduc-
tion of hours of typists employed to
perform the contract, and failure
to instruct employees to give pri-
ority to the contract work over
other work. We further find that the
Government has made out a prima
facie case for a valid termination
for default; that the contractor
failed to adduce any evidence show-
ing that the failure of performance
was excusable under the provisions
of Clause 11 (c), General Provisions
of the contract; that there was noth-
ing improper about the cure notice
issued by the contracting officer on
July 18, 1978; and that the discre-
ion exercised by the contracting offi-
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cer in issuing both the cure notice
and notice of termination was jus-
tified under the circumstances of
this case.

Therefore, the request of appel-
lant to convert the termination for
default to a termination for con-
venience of the Government must
be denied.

Decisio'n

Having determined that the
Board is without jurisdiction to
grant the relief requested by ap-
pelldant, appeal No. IBCA-1197-6-

*78 is dismissed. Having found that
appellant failed to overcome the
prima facie case established by the
Government in support of the va-
lidity of its termination for default,
appeal No. IBCA-1204-8-78 is
denied.,

DAVID DOANE,

Administrative Jdge.

WE CONCUR:

RSSsELL C. LYNCH

Administrative Judge

WILLIAM F. McGRAw
Chief Administrative Judge

STEPHEN W. FOX

50 IBLA 186

Decided Septender 30,1980

Appeal from decision of the New
Mexico State Office, Bureau of Land
Management, declaring mining claim
null and void. NM MC 58082.

Affirmed.

1. Federal Land Policy and Manage-
ment Act of 1976: Withdrawals-Min-
ing Claims: Withdrawn Land-With-
drawals and Reservations: Effect of

A mining claim located on land tempor-
arily segregated from appropriation
under the mining laws pursuant to 43
U.S.C. § 1714(b) (1976) is null and void
ab initio.

2. Federal Land Policy and Manage-
ment Act of 1976: Withdrawals-Min-
ing Claims: Withdrawn Land-Secre-
tary of the Interior-Withdrawals and
Reservations: Effect of

Under 43 U.S.C. § 1714(b) (1976) a pub-
lication in the Federal Register of nti-
fieation of an application for withdrawal,
which publication temporarily segre-
gates land from the operation of the min-
ing laws, does not withdraw the land,
and therefore the notice need not be
signed by the Secretary or an individual
in the Office of the Secretary who has
been appointed by the President, by and
with the advice and consent of the Senate.

APPEARANCES: Stephen W. Fox,
pro se.

OPINION BY
ADIINISTRATIVE JUDGE

GOSS

INTERIOR BOARD OF
LAND APPEALS

Stephen W. Fox appeals from a
July 27, 1979, decision of the New
Mexico State Office, Bureau of Land
Management (BLM) declaringrap-
pellant's mining claim null and void
ab initio. Appellant's claim was
located on July 10, 1979, in the SE
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/4 sec. 20, T. 22 S., R. 31 E., New
Mexico principal meridian.

The lands claimed by appellant
were temporarily segregated from
the operation of the mining laws by
a notice published in the Federal
Register entitled "Notice of Pro-
posed Withdrawal and Reservation
of Lands." 43 FR 53063 (Nov. 15,
1978). The temporary segregation;
is the result of an application (NM
35375) filed by the U.S. Depart-
ment of Energy on Oct. 13, 1978,
for the withdrawal of approxi-
mately 17,200 acres. The Depart-
ment of Energy desires the lands
for a waste isolation pilot plant.

In his statement of reasons, ap-
pellant presents the following argu-
ments: (1) The,- Department of
Energy application for withdrawal
is a renewal of an application filed
in 1976, which is not provided for
by the Federal Land Policy
and Management Act of 1976
(FLPMA), .43 U.S.C. §§ 1701-
1782 (1976); (2) the provisions of
43 U.S.C. § 1714 (1976), pertaining
to notification of Congress and
public hearings, have not been com-
plied with; (3) pursuant to 43
U.S.C. §1714(b)(1) (1976), the
Chief, Branch of Lands and Miner-
als Operations, is not empowered to
sign withdrawal notices, therefore,
the notification in the Federal
Register is invalid.

[1] It is well established that a
mining claim located on land which
is not subject to mineral entry at the
time of location is null and void

from its inception. Glen H. Brooks,
45 IBLA 51 (1980). The claim was
located on July 29, 1979, well after
the segregation. Therefore, if the
segregation is valid the mining
claim was properly declared void
ab initio.

[2] The temporary segregation
was authorized by sec. 204(b) of
FLPMA, 43 U.S.C. § 1714(b) (1)
(1976), which provides:

Within thirty days of receipt of an
application for withdrawal, and when-
ever he proposes a withdrawal on his own
motion, the Secretary shall publish a no-
tice in the Federal Register stating that
the application has been submitted for
filing or the proposal has been made and
the extent to which the land is to be seg-
regated while the application is being con-
sidered by the Secretary. Upon publica-
tion of such notice the land shall be segre-
gated from the operation of the public
land laws to the extent specified in the
notice. The segregative effect of the appli-
cation shall terminate upon (a) rejection
of the application by the Secretary, (b)
withdrawal of lands by the Secretary, or
(c) the expiration of two years from the
date of the notice.

Appellant's statement that appli-
cation No. NM 35375, filed Oct. 13,
1978, is a renewal of an application
filed in 1976, is not indicated by the
record before the Board. It would
be proper, however, for the Secre-
tary to choose to follow the with-
dtrawal procedure in sec. 1714, re-
gardless of whether a previous ap-
plication had been filed.

As to appellant's other arguments,
a review of the legislative history of
FLPMA has not disclosed any
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guide as to interpretation of this
section of the Act.

Sec. 1714(b) (1) provides a two-
step procedure concerning with'
drawals. The first step is the publi-
cation of notice in the Federal
Register that an application for a
withdrawal has been filed and set-
ting forth the extent to which the
land is to be segregated while the
application is being considered bv
the Secretary. The statute provides
for the termination of the segrega-
tive effect of the application upon
(a) rejection of the application by
the Secretary, (b) withdrawal of
lands by the Secretary, or (c) the
expiration of 2 years from the date
of the notice.

Sec. 1714(c) is not applicable
until after the Secretary, or one of
his delegates has followed the pro-
cedure required under sec. 1714(b).
It is not until withdrawal, as dis-
tinguished from segregation while
an application or Secretarial pro-
posal is being considered, that the

congressional approval procedures
required by sec. 204(c) are trig-

gered. Therefore, appellant's objec-
tions that the procedures required
by sec. 204(c) have not been met are
premature, since the land in ques-
tion has not been withdrawn by the
Secretary.

The third argument of appellant
is that the segregation of the lands
is invalid because it is the result of

an improperly issued notice. Appel-
lant contends that, pursuant to 43

U.S.C. § 1714(a) (1976), the notice

published in the Federal Register
was required to be signed by the
Secretary or one of the individuals
authorized by the statute.

Sec. 1714(a) provides:

On and after the effective date of this

Act the Secretary is authorized to make,
modify, extend, or revoke withdrawals
but only in accordance with the provi-

sions and limitations of this section. The
Secretary may delegate this withdrawal
authority only to individuals in the Office
of the Secretary who have been appointed

by the President, by and with the advice
and consent of the Senate.

- Again we must distinguish be-
tween a withdrawal and a tempo-
rary segregation. Sec. 1714(a) lim-
its the Secretary's delegation of au-
thority regarding withdrawals. In
contrast, the published notice
served only to temporarily segre-
gate the land from operation of the
public land laws under sec. 1714
(b). The temporary segregation is
limited to a maximum of 2 years,
while a withdrawal may be for a
period of 20 years. The temporary
nature of the segregation leads to

the conclusion that a notice; of the

application for withdrawal need
not be signed by the Secretary or
one of the limited delegates under
sec. 1714(a).

Accordingly, pursuant to the au-
thority delegated to the Board of
Land Appeals by the Secretary of

the Interior, 43 CFRI 4.1, the leci-
sion appealed from is affirmed.

JosPH W. Goss
Adnimnistrative Judge
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WE coNCUR:

ANNE POINDEXTER LEWIS
Administrative Judge

FREDERIC FISHMAN
Administrative Judge

WAYNE E. DeBORD

50 IBLA 216

Decided September 30, 1980

Appeals from decisions of the Colo-
rado, Montana, and New Mexico State
Offices, Bureau of Land Management,
rejecting offers or cancelling 29 oil
and gas leases.

Affirmed as modified.

1. Oil and Gas Leases: Applications:
Drawings-Oil and Gas Leases:. Appli-
cations: Sole Party in Interest-Words
and Phrases

"Interest in an oil and gas lease or offer.",
Where a party to a pooling agreement is
authorized to advance funds for filing of

'Appendix A contains a list of the cases
consolidated, the appellants and the 29 leases
affected. In IBLA 80-584, Terrie If. Landis,
ELM. approved a lease assignment by appel-

lant to the Champlin Petroleum Co., "as to the
interest it acquired" as a "bona fide pur-
chaser," and canceled the overriding royalty
interest retained by the appellant. Similarly
in IBLA 80-675, Vickie J. Landis, BLM rec-
ognized Public Lands\ Exploration, Inc., as a
bona fide purchaser from the appellant and
canceled the overriding royalty interest re-
tained by appellant. In IBLA 80-265, Diane
M. Weeks, BLM denied an assignment from
appellant Weeks to Terrie K. DeBord. The
conclusions herein apply also to those cases.

drawing entry cards in simultaneous oil
and gas lease drawings, payment of rent-
als, and office expenses, and is entitled to
be reimbursed therefor with interest and
receive a consultation fee from the pooled
proceeds of any leases issued, all parties
to the agreement have an interest in each
lease offer within the meaning of 43 CFR
3102.7, requiring the disclosure of inter-
ested parties.

2. Oil and Gas Leases: Applications:
Drawings

Where a party to a pooling agreement is
authorized to advance funds for filing
drawing entry cards in simultaneous oil
and gas lease drawings, payment of
rentals, and office expenses, and is en-
titled to be reimbursed therefor and re-
ceive a consultation fee from the pooled
proceeds of the sale or assignment of any
lease issued, the filing in a lease draw-
ing for a particular parcel by more than
one party to the agreement constitutes
a multiple filing in violation of 43 CFR
3112.5-2.

3. Oil and Gas Leases: Applications:
Generally-Oil and Gas Leases: Appli-
cations: Drawings

An entry card in a simultaneous oil and
gas lease drawing need not be rejected
under 43 CFR 3112.2-1(a) where the of-
feror's name and address are affixed with
a rubber stamp outside the preprinted
boxes but are otherwise legible on the
face of the card.

APPEARANCES: Lynn J. Farnworth,
Esq., Moscow, Idaho, for appellants;
Harold S. Baer, Jr., Esq., Office of the
Solicitor, Denver Region, Denver,
Colorado, for Bureau of Land Man-
agement.
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OPINION BY
ADMINISTRA TIVE

JUDGE GOSS

INTERIOR BOARD OF
LAND APPEALS

This case involves appeals froi
decisions of the Colorado, Montana,
and New Mexico State Offices,
Bureau of Land Management,
rejecting appellants' offers to lease
or cancelling appellants' leases
because (1) they failed to comply
with the disclosure requirements of
43 CFR 3102.7 2 pertaining to "sole
party in interest"; or (2) they
violated the provisions of 43 CFR
3112.5-2 as to multiple filings; or
(3) their drawing entry cards.
(DEC) were deemed not "fully
executed" within the meaning of
43 CFR 3112.2-1 (a).3-

The State Officers ruled there was
a failure of interested parties to
make the required disclosures
because of the "Pool Agreement for
the Filing of BLM Entry Cards"
entered into by the appellants on
Mar. 18, 1978. Subsequent to that
date, appellants' offers to lease were
drawn with first priority in simul-
taneous oil and gas lease drawings
in the several State Offices and in
a number of cases oil and gas leases
were issued. The State Offices have

2 43 CR Part 3100 was amended effective
June 16, 1980. 4 FR 35156 (May 23, 1980).
References herein are to 43 CFR Part 3100
(1979).

The following cases were rejected for the
reason that the drawing entry cards were
deemed not "fully executed": IBLA Nos.
80-258, 260, 263, 264, 265, 266, 269, 270, 271,
528, 584, 601, 618, 675, and 786.

since. determined from the agree-
ment that (1) "all of the parties
woud benefit from a lease when
issued," (2) therefore they had a
"joint interest" in each other's
offers, and (3) Paul H. Landis had
an interest in all their offers. Fur-
ther, the New Mexico State Office
based rejection on the fact that
appellants had affixed their names
and addresses to their DEC's by
means of a rubber stamp applied so
that the information was not insert-
ed on the "appropriate" lines.

The: "Pool Agreement" states
that it was entered into for the pur-
pose of 'spread[ing] the expenses
and costs incurred in filing entry
cards and paying annual leases for
oil and gas lotteries" and so that
"Paul H. Landis [might] manage
and advise as to the entering of said
cards and selling of said leases and
render other advisory services."
The agreement provides for reim-
bursement of Landis as to all
expenses deemed necessary and
beneficial by him, including "all
funds advanced" by him for filing
entry cards or paying annual lease
rentals, all consultant or expert fees,
"all services rendered and all advice
given" by him as to filing entry
cards and negotiating the sale of
leases and all office or clerical ex-
penses incurred by him. All parties
to the agreement "who may have
their entry card drawn for annual
leases * * * agree, jointly and indi-
vidually, to pay all expenses that
have been incurred by and through
this Agreement * * * from the pro-



WAYNE E. DEBORD
September 30, 1980

Ceeds of the sale of any said lease,
immediately upon receipt of said
proceeds." (Italics added.)

Payment may also be made from
receipts from the assignment of any
lease or by "any other approved
property or negotiable instrument"
acceptable to Landis. Interest on
funds advanced for the filing of
entry cards and paying annual
leases shall be paid at 12 percent per
annum from the date of payment.
Furthermore, the agreement pro-
vides that Landis can institute
"liens or other legal means [to se-
cure payment of] the debts incurred
by and through this Agreement" if
no payment is made "within thirty
(30) days of the receipt of funds
from the sale of any and all leases
acquired by and through this Agree-
ment." In addition, "any lease sold
[is] subordinated to said lien or
liens." Landis is to furnish detailed
billings of all expenses on an annual
basis.

Landis also has "the option of
refusing payment of the annual
lease fees * * * for the renewal of
any lease he deems a high risk or
otherwise unprofitable. In such
event, Landis agrees to notify the
winner-holder of the& lease and to
reassign said lease, thereby allow-
ing said winner-holder to pay the
annual lease fees and remove the
lease from this Pool arrangement."

The addition of parties to the
agreement is done only with Landis'
written consent.; Withdrawal by
any member "as to the filing of

entry cards" may be done "at any
time."

Finally, Landis "makes no guar-
antee that those parcels or lots
advised to be profitable for filing
will be productive or saleable to any
oil company or other person."

[1] The Departmental regula-
tion as to "sole party in interest,"
43 CFR 3102.7, provides that a sepa-
rate statement signed by "other
interested parties" and the offeror,
"setting forth the nature and extent
of the interest of each in the offer,"
and a copy of their written agree-
ment must be filed "not later than 1 5
days after the filing of the lease
offer." Failure to comply will result
in rejection of the lease offer or can-
cellation of any lease issued pursu-
ant to the offer. Mildred A. Moss,
28 IBLA 364 (1977), sustained,
Moss v. Andrus, Civ. No. 78-1050
(10th Cir. Sept. 20, 1978).

The question for decision is
whether in the case of each appel-
lant there were "other interested
parties" so that the appellant
should have complied with the dis-
closure requirements of the regula-
tion. "Interest" is defined as:

Any claim or any prospective or future
claim to an advantage or benefit from
a lease, and any participation or any
defined or undefined share in any incre-
ments, issues, or profits which may be
derived from or which may accrue in
any manner from the lease based upon
or pusuant to any agreement or under--
standing existing at the time when the
offer is filed.

43 CFR 3100.0-5(b).
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In their statements of reasons for
appeal, appellants contend that they
do not have a "joint interest" in each
other's offers and that the only ad-
vantage of the pool agreement is
that "their cost of offering per lease
is less because they have spread
these costs." Furthermore, they ar-
gue that Landis has a "non-interest"
in all their offers because he does
not partake of the "speculative
value" of a lease but is merely re-
imbursed for his expenses under a
"credit arrangement." Appellants
cite Board decisions involving leas-
ing services wherein the leasing
service was authorized by the offeror
as sole and exclusive agent to nego-'
tiate the sale of any lease obtained,
with an enforceable right to share in
the profits of any sale. E.g., Fred-
erick W. Lowey, 40 IBLA 381
(1979), appeal docketed, Civ. No.
79-3314 (D.D.C. Dec. 7, 1979). In
each of these cases we concluded
that the leasing service held an "in-
terest" in the lease offers. Appel-
lants conclude that the pool agree-
ment gave "no enforceable right
* * * against any lease" to Landis
or any party to the agreement and
that therefore each of the, named
offerors is a sole party in interest.
Appellants also cite several Board
decisions involving leasing services
wherein the leasing service selected
lands, filed offers, and advanced
funds on behalf of clients, entitling
it to reimbursement. See, e.g., Geo-
search, Inc., 39 IBLA 49 (1979);
D. E. Pack, 30 IBLA 166, 84 I.D.
192 (1977) . In each of these cases we

held that the offeror was a sole party
in interest because the offeror was
not obligated to transfer any in-
terest in any lease issued to the
leasing service.

In the cases herein, Landis has an
interest in each of the lease offers
made pursuant to the pool agree-
ment. He advances funds for filing
entry cards and paying annual
lease rentals under the terms of the
agreement. He is also entitled to
impose an unspecified charge on the
pool as a "consultation fee," plus a
general charge for office and cleri-
cal expenses. He is entitled to be re-
imbursed with interest fron the
proceeds of the sale or assignment
of any lease issued, for which he
may secure payment by "liens or
other legal means." This is partici-
pation in the issues or profits which
may accrue "in any manner" from
the lease and is an "interest" within
the meaning of 43 CFR 3102.7. 43
CFR 3100.0-5(b).

This case is distinguished from
such cases as D. E. Pack. supra, and
Geosearch, Inc., supra, by the fact
that under the agreement Landis
has a contractural right to be reim-
bursed with interest from the pro-
ceeds of the sale of any lease issued,
and not a general right of repay-
ment. The cumulative debt owed to
Landis by the pool is not required
to be apportioned to the specific
lease or offer or particular pool
member for which it was incurred.
The proceeds from any lease of any
member can be used by Landis to
reduce or discharge the debt owed
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to him by all the members for serv-
ices rendered in connection with all
the offers and leases involved.

Further, the parties to the pool
agreement have a joint interest in
each other's offers made pursuant
to the agreement by virtue of the
fact that under the agreement
Landis is reimbursed for the ex-
penses incurred in filing their entry
cards and paying their rentals fromi
the proceeds of the sale of any lease
issued, for which he may secure
payment by "liens or other legal
means." The proceeds from the sale
of any lease issued constitute a cen-
tral pool i which each party par-
ticipates. This clearly is participa-
tion in the profits which may accrue
''in any manner" from the lease and
is an "interest" within the meaning
of 43 CFR 3102.7. 43 CFIR 3100.0-5
(b).

Appellants' contention that the
pool agreement gave no enforceable
right against any lease to Landis or
any party to the agreement is incor-
rect. Pool members mav withdraw
only as to the filing of new entry
cards. The definition of "interest"
is broad. It includes legally en-
forceable rights, claims, see H. J.
E-eiVoldsen, 44 IBLA 70, 86 I.D.
643 (1979), and participation in
profits. 43 CFR 3100.0-5(b).

Accordingly, appellants should
have compiled with the disclosure
requirements of 43 CFR 3102.7 as
to "other interested parties" when
they filed their lease offers, and the
State Offices were required to reject

their lease offers and cancel their
leases..

[2] The regulation as to "mul-
tiple filings," 43 CFR 3112.5-2,
provides:

When any person, association, corpora-
tion, or other entity or business enter-
prise files an offer to lease for inclusion
in a drawing, and an offer (or offers) to
lease is filed for the same lands in the
same drawing by any person of partly
[sic] acting for, on behalf of, or in collu-
sion with the other person, association,
corporation, entity or business enterprise,
under any agreement, scheme, or plan
which would give either, or both, a
greater probability of successfully ob-
taining a lease, or interest therein, in any
public drawing, held pursuant to § 3110.1-
6 (b), all offers filed by either party will
be rejected. Similarly, where an agent or
broker files an offer to lease for the same
lands in behalf of more than one offeror
under an agreement that, if a lease is-
sues to any of such offerors, the agent
or broker will participate in any proceeds
derived from such lease, the agent or
broker obtains thereby a greater. profit-
ability of success in obtaining a share in
the proceeds of the lease and all such
offers filed by such agent or broker will
also be rejected. Should any such offer
be given a priority as a result of such a
drawing, it will be similarly rejected.
In the event a lease is issued on the
basis of any such offer, action will be
taken for the cancellation of all interests
in said lease held by each person who ac-
quired any interest therein as a result of
collusive filing unless the rights of a bona-
fide [sic] purchaser as provided for in
§ 3102.1-2 intervene, whether the perti-
nent information regarding it is obtained
by or was available to the Government
before or after the lease was issued.

In their statements of reasons for
appeal appellants contend that
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Landis is not an "agent or broker"
filing offers to lease on behalf of
others but merely "a supplier of in-
formation and a lender of funds."
The pool agreement, however, pro-
vides for reimbursement of Landis'
expenses of filing entry cards, pay7
ment of rentals, administration and
sale of leases, and a consulting fee
for his services, with accrued in-
terest.. The interest of Landis comes
within the intent of the regulation.
By virtue of more than one offer
filed pursuant to the agreement for
a particular parcel, he has a "great-
er: probability of success in obtain-
ing a share of the proceeds" of any
lease issued. Furthermore, Landis
"will participate in any proceeds
derived from" any lease issued.

Moreover, by virtue of the joint
interest which all the parties to the
pool agreement have in each other's
lease offers, the filing of any two
offers for the same parcel by any
parties to the agreement constituted
multiple filings within the meaning
of 43 CFR 3112.5-2. The profits.
from any lease acquired could be
used to reduce the debt owed col-
lectively to Landis by all members
of the pool. The agreement gave
them a greater probability of suc-
cess in obtaining an interest in any
lease issued.

Tinder the multiple filing regula-
tion, the State Offices were required
to reject the lease offers and cancel
the leases issued.

[3] Regarding appellants' draw-
ing entry cards, it was recently held
in Bessie B. Landis, 48 IBLA 354

(1980), that a drawing entry card
for a simultaneous oil and gas lease
drawing need not be rejected under
43 CFR 3112.2-1(a) where the of-
feror's name and address are affixed
with a rubber stamp outside the pre-
printed boxes but are otherwise
legible on the face of the card. This
is the case here. Until required by
additional use of computers, efficient
administration of the leasing pro-
grain is not jeopardized thereby.
Accordingly, we hold to our decision
in Landis and modify the applicable
(Iecisions.4 See Brick v. Andrus, Civ.
No. 79-1766 (D.C. Cir. June 6,
1980); Winklcer v. Andrus, 594 F.2d
T75 (10th Cir. 1979).

Appellants have also raised a
number of other peripheral issues.
They indicate that Judith A. Law-
ton and Willis L. Lawton, Jr., were
never signatory parties to the pool
agreement. The Colorado State Of-
fice notes that it was informed by
these parties that "their filings were
pursuant to oral agreements" and
that when asked as to the nature of
such agreements they submitted
copies of the pool agreement. BLM
accordingly "assumed" that the
Lawtons' filings were made pur-
suant to the pool agreement. In the
alternative, the State Office would
reject the Lawtons' offers for failure
to "completely and accurately" re-
spond to requests for additional in-
formation prior to issuance of the.
leases.

4 The modified decisions are listed in n.3.
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By their own admission the Law-
tons apparently orally agreed to be
bound by the written pool agree-
merit, in which they were named
parties. The fact that the agreement
was oral makes no difference in de-
ciding whether there has been a vio-
lation of the regulations. H. J.
Enevoldsen, supra at 82.

Appellants also state that lease
NM 33390 was issued to Wayne E.
I)eBord prior to his entrance into
the pool agreement. The State Office
decision indicates that the lease was
issued as a result of a drawing on
May 5, 1978, while the pool agree-
ment is dated Mar. 18, 1979. This
was a typographical error as is evi-
dent from the correct date-Mar. 1 8,
1978-on the face of the agreement
included in the record. We also note
that an agreement entered into by
the parties on Sept. 10, 1979, iden-
tical to the Mar. 18, 1978, agreement,
confirms "the oral agreements which
have been in existence since the 1st
day of August 1976."

Appellants also point out that the
lease offer for lease NM 33424 made
by Diane M. Weeks was rejected be-
fore a copy of the pool agreement
had been submitted to the State Of-
fice. A "Notice" dated June 19, 1979,
sent to the offeror drawn with third
priority indicated that the lease
would be issued to the offeror drawn
with second priority. The record
shows that the lease was erroneously
issued "to the No. 2 drawee prior to
the conclusion of the adjudication

of the No. 1 drawee's offer to lease."
This lease was properly canceled
pursuant to the decision dated July
17, 1979.

Lease NM 36319 was canceled
partly because Paul H. Landis' fil-
ings as attorney-in-fact for Bessie
B. Landis and en his own behalf
were held to constitute a multiple
filing. The mere fact that Landis
filed as attorney-in-fact for someone
else and on his behalf does not per
se constitute a multiple filing. He
must have had an "interest" within
the meaning of 43 CFR 3100.0-5 (b)
in the offer which he filed as attor-
ney-in-fact. We have held, supra,
that Landis had an interest in each
of the lease offers made pursuant to
the pool agreement. We also note
that there is some question as to
whether there has been compliance
with 43 CFR 3102.6-1 (a) (1) and
(2).

Therefore, pursuant to the au-
thority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the deci-
sions appealed fiom are affirmed as
modified.

JoSEPn W . Goss
Administrative Judge

WE CONCUR:

EDWARD W. STUEBING
Adninistrative Judge

DOUGLAS E. HEmRQUrEs
Admii'nistrative Judge
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APPENDIX A

IBLA Nos. Name of Appellants Lease Nos.

80-209- -______--_________Wayne E. DeBord -_______C 27969
Ilean M. Landis -_--__-_-____C 28092 Acq.
Judith A. Lawton - __-____-_C 28108 Acq.
Willis L. Lawton, Jr - ______-C 28142

C 28150
80-210 -____----__--__Vincent J. Landis - ____-__-_M 44841

Henry E. Cobb - ______-__-__M 45104
80-258 ------------------- Terrie K. DeBord -__-__-__-_NM A 38354

NM 25868
NM 35891

80-260 -_------_--______Kristie R. Cobb -_-__-_-____-__NM 36154
NM 33930

80-263 -_----___--Vickie Landis -_-__-_-__-__NM 36569
80-264 _- ___ _ _ Paul H. Landis - _ __-_ NM 35366

NM 36319
80-265 -__--____----Diane M. Weeks - _-__-_-_-__NM 33424

Terrie K. DeBord - ___-__-_NM 36568
80-266 -_--------_- __Wayne E. DeBord -_-_- NM 33390
80-269 - - -- Dan L. Morgan ----------- _ NM A 35616
80-270 -__--__--_----Vincent J. Landis -_-_-_-_-__NM 33435
80-271-___ __ ____ __ _ Henry E. Cobb - _-_-_____NM 33678
80-528 -__--_----_--_Judith A. Lawton - __-__-_NM 37859
80-584 -_----__-_-__-_-Terrie K. Landis - NM 33914
80-601 -------- _Wayne E. DeBord -__-__-___NM 39092
80-609 -___--___- _Judith A. Lawton - _______-_NM A 39654 TX
80-618 -__--____--______Vickie J. Landis -____-_-__-_NM 39090
80-675 ---- ___--______-Vickie J. Landis -____-_-__ NM 36410
80-786 - _------__Paul H. Landis - ___-___NM 390S8

Wayne E. DeBord-_ - NM 39089

U.S. GOVERNMENT PRINTING OFFICE 1980 0 -330-188 QL 3
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U.S. STEEL CORP.*

50 IBLA 190

Decided September 30,1980

Appeals from decisions of the Utah
State Office, Bureau of Land Manage-
ment, requiring reimbursement of
costs incurred in processing rights-of-
way applications. F 14 U-35675
through U-35680.

Affirmed in part, reversed in part,
and remanded.

1. Federal Land Policy and Manage-
ment Act of 1976: Rights-of-Way-
Rights-of-Way:- Applications-Rights-
of-Way: Federal Land Policy and
Management Act of 1976

The Federal Land Policy and Manage-
ment Act of 1976 authorizes the Bureau
of Land Management to recover reason-
able costs including costs of environ-
mental analyses for applications of rights-
of'-way across public lands.

2. Federal Land Policy and Manage-
ment Act of 1976: Rights-of-Way-
Rights-of-Way: Applications-Rights
of-Way: Federal Land Policy and
Management Act of 1976

Costs not directly associated with proc-
essing or monitoring of a right-of-way
application, such as evaluation of the
mine to be served by the rights-of-way,
are not authorized by the Federal Land
Policy and Management Act of 1976 and
are not reimbursable pursuant to 43 CGRt
2802.1-2.

3. Accounts: Fees and Commissions-
Accounts: Payments-Rightsof-Way:
Applications

"Not in chronological order.

Management overhead costs are not a re-
imbursable cost recoverable from right-
of -way applicants under 43 CFR 2802.1-2.

APPEARANCES: rie V. Boorman,
Esq., Parsons, Behle & Latimer, Salt
Lake City, Utah, for appellant.

OPINION BY
ADMVINISTRA TIVE J UDGE

FISHM PAN

INTERIOR BOARD OF
LAND APPEALS

United States Steel Corp., ap-
peals from decisions of the Utah
State Office, Bureau of Land Man-
agement (BLM), reurn reim-
bursement of costs of processing
right-of-way applications.

On Nov. 9, 1976, appellant mnade
application for five rights-of-way
over Federal land to service the B-
Canyon Coal Mine Prolect in Utah.
Appellant's applications were for a
telephone line (U-35 676), tram
road (U-35677) , railroad (-
35678), water pipeline (U-35679)
and powerline (U-35680) rights-of -
way. In addition, appellant applied
for a special land use permit
(SLUP) covering 480 acres to be
used as the site for the surface facil-
ities and buildings to support the
mining operation. Appellant sub-
mitted a total of $2,260 with the
applications pursuant to 43 CFIR
2802.1-2 (a) (3).

By letter of Feb. 1, 17,appel-
lant was notified that the statutes
under which the applications were
made had been repealed by secs.
705(a) and 76(a) of the Federal

87 I.D. No 10
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Land Policy and Management Act
of 1976 (FLPMA), 90 Stat. 2792-
93. Appellant was informed that
processing of the right-of-way ap-
plications would continue under the
authority and requirements of Title
V of FLPMA, 43 U.S.C. §§ 1761-71
(1976). Appellant specifically
stated that it had no objection to
amending the applications to con-
form to FLPMA. BLM informed
appellant that, while processing of
the SLUP would continue under
FLPMA, BLM would hold the ap-
plication until regulations concern-
ing temporary use permits are pro-
mulgated.

On Feb. 9, 1977, BLM informed
appellant that it is required to re-
imburse the United States for the
cost of processing right-of-way per-
mit appplications, including prepa-
ration of reports and statements
concerning the impact of. the pro-
posal upon the environment. The
letter states that it was issued in
accordance with 31 U.S.C. 483a
(1976), FLPMA, and 43 CFR Sub-
part 2802. The letter continues:

Based on available information and to-
day's prices, the total estimated cost for
processing the rights-of-way associated
with your project is $50,000.

As required by 43 CFR 2802.1-2(a) (4),
we estimate our initial costs for Febru-
ary 1, 1977 through April 30, 1977, to be
$27,260.00. Therefore, a bill for $25,000 is
enclosed to cover our costs less $2,260
paid as filing fees.

Appellant paid the $25,000 and
filed a notice of appeal as provided
for in the letter of Feb. 9, 1977. On
Sept. 1, 1977, BLM wrote appellant
a letter to explain the new require-
ments for reimbursement of Federal

costs incurred with the processing
of right-of-way applications. Refer-
ence was made to P.L. 95-26,
91 Stat. 61 (May 4, 1977) and P.L.
95-74, 91 Stat. 28Si (July 26, 1977)
which provide for the expenditure
of funds collected under sees. 304
(a), 304(b), 305(a), and 504(g) of
FLPMA, 43 U.S.C. §§ 1734, 1735,
and 1764 (1976). A new accounting
system, commencing Oct. 1, 1977,
was established to process the funds.
The letter stated that all cost recov-
erable work can be funded only
from the new account. The letter
went on to state: "This means that
the deposits must be on hand to pay
for the work or the work must stop
because Bl has no other funding
source." (Italics in original.) Ap-
pellant was billed $10,000 for esti-
mated costs for the period Oct. 1,
through Dec. 31, 1977. Appellant
paid the amount and filed a second
notice of appeal.

On Mar. 17, 1978, "appellant was
billed $5,000 for what was described
as "costs for on-going situations,
processing of the draft environmen-
tal impact statement and processing
of rights-of-way associated with
this project." The letter stated that
unless the payment is received, all
work on the B-Canyon Coal Mine
Project will cease. Appellant paid
the $5,000 and filed a third notice of
appeal.

On appeal, appellant objects to
all of the required payments, except
the $2,260 paid as filing fees. The
validity of the regulations and
BLM's authority under the regula-
tions to require appellant to reim-
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burse the United States for the costs
of processing the right-of-way ap-
plications are challenged by appel-
lant on a number of grounds. Ap-
pellant specifically argues that:

(1) The decisions are unauthor-
ized by any valid existing regula-
tion and are therefore invalid.

(2) The decisions are based upon
improper, invalid, or an absence of
standards used in setting the
amount.

(3) The amount was determined
in an arbitrary and capricious man-
ner or inconsistent with applicable
law and therefore constitutes an
abuse of. discretion.

(4) The recovery of costs relating
to environmental studies constitutes
an unreasonable fee or tax in viola-
tion of 43 U.S.C. §§ 1371 and 1374
(1976).

(5) The amount is excessive and
therefore-unreasonable in violation
of 43 U.S.C. §§ 1371 and 1374 and
therefore not fair and equitable in
violation of 31 U.S.C. a 483a
(1976).

(6) The decisions are invalid in
that a large portion of the costs in-
curred is for environmental anal-
yses which are incurred for the
benefit of the general public, not for
the exclusive benefit of appellant
and therefore constitute an invalid
tax.

(7) The cost of monitoring the
rights-of-way benefits the general
public and is therefore an invalid
tax.

(8) The indirect costs are invalid
either as costs benefiting the public

generally or as management over-
head which is not recoverable.

(9) The charges for mine plan
evaluation are neither authorized
by statute nor reasonably related to
the processing of the right-of-way
applications.

[1] Regulation, 43 CFR Subpart
2802, amended in 1975 to require
right-of-way applicants to bear the
costs associated with processing of
a right-of-way application was ini-
tiated under the authority of the
Independent Offices Appropriations
Act of 1952, 31 U.S.C. § 483a
(1976). Sec. 304 of FLP-MA, 43
U.S.C. § 1734 (1976), specifically
authorizes the Secretary of the In-
terior to establish "reasonable filing
and service fees and reasonable
charges, and commissions with re-
spect to applications." See. 304(b)
provides:

The Secretary is authorized to require
a deposit of any payments intended to re-
imburse the United States for reasonable
costs with respect to applications and
other documents relating to such lands.
The moneys received for reasonable costs
under this subsection shall be deposited
with the Treasury in a special account
and are hereby authorized to be appro-
priated and made available until ex-
pended. As used in this section "reason-
able costs" include, but are not limited to,
the costs of special studies; environmen-
tal impact statements; monitoring con-
struction, operation, maintenance, and
termination of any authorized facility;
or other special activities. In determining
whether costs are reasonable under this
section, the Secretary may take into con-
sideration actual costs (exclusive of man-
agement overhead), the monetary value
of the rights or privileges sought by the
applicant, the efficiency to the govern-
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ment processing involved, that portion of
the cost incurred for the benefit of the
general public interest rather than for
the exclusive benefit of the applicant, the
public service provided, and other factors
relevant to determining the reasonable-
ness of the costs.

The cost recovery provisions of
secs. 304 and 504(g) of FLPMA
were implemented by Secretarial
Order No. 3011, 43 FR 55280 (Oct.
14, 1977). The Secretarial order
stated that the implementation
shall apply to all appplications for
rights-of-way over public lands
which were pending on Oct. 21,
1976, or which have since been filed.
The regulations at 43 CFR 2802.1-2
were specifically made applicable to
applications for rights-of-way.'

Appellant's assertions that the
regulations are invalid, that the re-
covery of costs relating to environ-
mental studies constitutes an un-
reasonable fee or tax, and that the
portion of the costs incurred for
environmental analyses and moni-
toring of the rights-of-way benefits
the general public rather than ap-
pellant and is therefore invalid,
have been addressed and answered
by the Court of Appeals for the
Tenth Circuit in Aluwnet v. Andrus,
607 F.2d 911 (1979). In Al umet the
court stated:
Clearly, FLPMA is an express legislative

mandate that all reasonable costs in-

' Regulation 43 CPR Part 2800 was amended
effective July 31, 1980. 45 PR 44518 (July 1,
1980). The reimbursement of costs section of
the amended regulation is virtually unchanged
from the regulation promulgated In 1975.
Application of the amended version of the
regulation to the facts presented by this appeal
would not benefit appellant. See Henry Offe,
64 I.D. 52, 55-56 (1957). It should be noted
that order No. 3011 expired, by its own terms,
when regulations were promulgated.

curred by the Secretary in processing an
application for rights-of-way on public
lands shall be chargeable against the
applicant for such rights-of-way, and
further, that "reasonable costs" include,
among other things, the costs of environ-
mental impact statements. We shall as-
sume that Congress was aware of its
limitations in delegating the authority
to "tax."

607 F.2d at 916.
The Alumet court did not address

the issue of whether the full costs of
an environmental statement (EIS)
can be recovered from a right-of-
way applicant. The court over-
turned the rule of the district court
below that sec. 304 of FLPMA did
not authorize the Secretary of the
Interior to seek reimbursement
from an applicant for any part of
the costs of preparing an EIS. In
Colorado-Ute Electric Ass'n, Inc.,
46 IBLA 35 (1980) ,2 this Board fol-
lowing Miss. Power & light v. U.S.
Nuclear Regulatory Comsnr., 601
F.2d 223 (5th Cir. 1979), cert.
denied, 100 S.Ct. 1066 (1980), held
that BLM may recover the full
costs of preparing environmental
studies associated with, right-of-
way applications. Although neither
Colorado-Ute nor Miss. Power &
Light arose under FLPMA, the ra-
tionale of both cases is equally ap-
plicable in this instance. The envi-
ronmental studies and reviews are
an integral part of the right-of-way
application and as such directly
benefit the applicant in this in-
stance.

Congress implemented the revolv-
ing account established in sec. 304

2 Appeal pending, No. 80C-400 (D. Colo.
Apr. 16, 1980).
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(b) of FLPMA through the De-
partment of the Interior and Re-
lated Agencies Appropriations Act
for fiscal year 1978, P.L. 95-74, 91
Stat. 285 (1977). The moneys col-
lected under sees. 304(a), 304(b),
305 (a), and 504 (g) of FLPMA, are
the only funds appropriated by
Congress for processing right-of-
way applications. This process of
appropriation has been continued
through fiscal year 1980 and is the
only source of funds available for
preparation of environmental im-
pact statements associated iwith
rights-of-way over Federal lands.

[2] Appellant contends that the
charges for mine plan evaluation
are neither authorized by statute
nor reasonably related to the proc-
essing of the right-of-way applica-
tions. The record shows in the "cal-
culation of costs" that mine plan
evaluation comprises some $10,000
of the $50,000 total estimated costs.
Appellant's contention on this point
has merit. While recovery of all
costs associated with right-of-way
applications including the costs of
preparing environmental studies is
mandated by FLPMA, the same
does not hold true for the cost asso-
ciated with evaluating the base op-
eration that the rights-of-way will
serve which in this instance is the
mine itself. 30 CFR 211.10 author-
izes the regional director of the Of-
fice of Surface Mining to review
and consider a proposed mining
plan. To the extent that BLM was
involved in evaluating the mine
plan under 43 CFR Subpart 3041

(1978) 3 such review is not reiml-
bursable under the right-of-way
regulations since it does not pertain
to the right-of-way application.
The amount contributed to mine
plan evaluation is to be refunded to
the appellant pursuant to sec. 304
(c) of FLPMA, 43 U.S.C. § 1734
(c) (1976).

Appellant asserts that the calcu-
lation of costs was either deter-
mined in an arbitrary and capri-
cious manner and/or based upon
improper and invalid standards.
The Feb. 9, 1977, BLM letter lists
the following costs that are reim-
bursable:

1. Salary, per diem, and travel of all
personnel involved in actual processing
of applications, such as record keeping,
field examination, adjudication, Environ-
mental Analysis Reports/Environmental
Impact Statements, etc.

2. Costs of contracts, fees of consult-
ants, costs of public meetings and hear-
ings, and costs of other special arrange-
ments made to assist in the processing
of the applications.

3. Purchase and hire of special materi-
als and equipment, including photos,
maps, data, etc.

4. Extra incremental costs incurred
for accelerating planned cadastral sur-
veys, Management Framework Plans,
and field examinations for the benefit of
the applicant.

The above costs are the type of
costs contemplated by FLPMA and
the implementing regulations. The
amount charged is only that amount

3
Regulation 43 CFR Subpart 3041 was de-

leted in its entirety and its provisions trans-
ferred to 30 CR Chap. VII, 30 CR Part
211, and 43 CR Part 3460. 44 FR 42650
(July 19, 1979), corrected 44 FR 56340 (Oct. 1,
1979).

4731] 477
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necessary to evaluate the right-of-
way applications pursuant to
FLPMA. There is no indication
that BLM has utilized money from
the revolving fund for other than
proper purposes. It was not in-
tended that there be a standard used
in setting the amount, rather it was
intended that the applicant bear
the full costs of processing the
right-of-way application.

[3] Appellant also challenges the
indirect costs assessed against it as
either invalid as costs benefiting
the public generally or invalid as
management overhead which is not
recoverable by statute. The record
does not show that indirect costs
were factored into the computation
of the amount of assessable costs
billed to appellant, however, Or-
ganic Act Directive No. 77-65 dated
Aug. 12, 1977, provides that "bill-
ings for costs recoverable work to
be performed during the remainder
of FY 1977 will continue to include
22% of direct costs to finance
the applicable share of indirect
costs." As was the case in Colorado-
Ute, supra, we are unable to deter-
mine whether indirect costs were
charged to' appellant, and if so
charged whether a portion of the
indirect costs was a charge for
"management overhead" which is
not permissible. Accordingly, we
remand the case to BLM for a de-
termination whether indirect costs
were factored into the costs charged
to appellant and whether any of
those costs were charges for man-
agement overhead. Of course, no in-
direct costs of any kind would be
allowable as a surcharge to the

$10,000 charged to the mine plan
evaluation.

Therefore, pursuant to the au-
thority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the deci-
sion appealed from is affirmed in
part, reversed in part, and re-
manded for action consistent with
this decision.

FREDERICK FIsHNIAN

Adninistrative Judge

WVE CONCUR:

EDWARD W. STUEBING

Administrative Judge

DOUGLAS E. HENRIQuiS

Administrative Judge

FORD MacELVAIN

50 IBLA 303

Decided October 7, 1980

Appeal from decision of the California
State Ofice, Bureau of Land Manage-
ment, declaring null and void 105 min-
ing claims situated on the outer conti-
nental shelf and refusing to record the
notices of location submitted for such
claims. CA MC 62288.

Affirmed.

1. Mining Claims: Lands Subject to-
Outer Continental Shelf Lands Act:
Generally
The Outer Continental Shelf Lands Act.
as aneflnded. 43 U.S.C. §§ 1331-56 (Supp.
II 1978), provides the exclusive author-
ity for the development of minerals on
the outer continental shelf. Mining claims
situated on the outer continental shelf
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assertedly located pursuant to the placer
provisions of the general mining law, 30

U.S.C. § 35-36 (1976), must be declared
null and void.

2. Mining Claims: Recordation

It is proper to refuse to accept notices of
location of mining claims submitted for
recordation pursuant to sec. 314 of the
Federal Land Policy and Management
Act of 1976, 43 U.S.C. § 1744 (1976),
when the claims are null and void be-
cause they are filed for lands on the outer
continental shelf.

APPEARANCES: James D. Bell, Esq.,
Jackson, Mississippi, for appellant.

OPINION BY ADMINISTRA-
TIVE JUDGE THOMPSON

INTERIOR BOARD OF LAND
APPEALS

Ford MacElvain has appealed
from the Jan. 8, 1980, decision of
the California State Office, Bureau
of Land Management (BLM), de-
claring 105 mining claims null and
void because they are situated on the
outer continental shelf (OCS). The
decision in 1 >ted that notices of lo-
cation submitted for recordation
pursuant to sec. 314 of the Federal
Land Policy and Management Act
of 1976 (FLPMA) ,43 U.S.C. § 1744
(1976), were being returned.

The notices of location generally
assert the claims were located in
1968 pursuant to the provisions in
the general mining law relating to
placer claims. 30 U.S.C. §§ 35, 36
(1976). Appellant contends that the
lands were then public lands subject
to the mining laws, and as such they
remain available for appropriation
under the general mining law of

1872. He further contends that if
they are not available at the present
time, it is only by virtue of
FLPMA, passed in 1976, a date sub-
sequent to the date of location of the
claims.'

[1, 2] These arguments are clear-
ly without merit. The Outer Conti-
nental Shelf Lands Act, as amend-
ed, 43 U.S.C. §§ 1331-56 (Supp. II
1978), provides the exclusive au-
thority for the development of min-
erals on the outer continental shelf.
43 U.S.C. § 1332 (a) (1976); Lowe
v. Union Oil Co. of California, 487
F.2d 477 (9th Cir. 1973) cert. de-
nfied, 417 U.S. 931 (1974). Claims
for mineral deposits on the outer
continental shelf cannot be estab-
lished under the general mining
law, and such claims are therefore
invalid. Id. Because the claims are
clearly invalid, BLM properly re-
fused to accept them for recordation
under sec. 314 of FLPMA 43
U.S.C. § 1744 (1976).!!

' Presumably, he means the definition given
to "public lands" by section 103(e) of FLPMA,
43 U.S.C. § 1702(e) (1976), which specifically
excludes lands on the outer continental shelf.

2 The BLM decision also noted that the
subject lands are not subject to appropriation
under the Oil Placer Act, Feb. 11, 1897, ch.
216, 29 Stat. 526 (1897). This holding was
not contested by appellant. Although that
statute was never specifically and directly
repealed, it has effectually been supplanted by
sec., 37 of the Mineral Leasing Act of Feb. 25,
1920, ch. 85, 41 Stat. 437, 451 (1920), which
provided that deposits of certain minerals,
such as oil, would be subject to disposition
only as provided in the Mineral Leasing Act.
Thus, no oil placer claims could be located
after that Act under the mining laws. The
fact that 'Congress made separate provision for
OCS mineral leasing in the Outer Continental
Shelf Lands Act makes clear that legislation
regarding onshore minerals was not considered
to extent to Federally owned offshore mineral
deposits.
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Therefore, pursuant to the au-
thority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the deci-
sion appealed from is affirmed.

JOAN B. THomPpsox-
Administrative Judge

WE CONCUR: :

FREDERICK FISHMIAN
Administrative Judge

JAMES L. BRsiui
Administrative Judge

DOYON, LIMITED

5 ANGAB 77

Decided October 10, 1980

Appeal from the Decision of the Alaska
State Office, Bureau of Land Manage-
ment F-19155-20.

Reversed in part; stipulation ap-
proved.

1. Alaska Native Claims Settlement
Act: Definitions: Public Lands: De-
partment of the Interior Instructions,
44 L.D. 513 (1916)
Construction and maintenance of an au-
thorized Federal improvement on public
lands under principles of Department of
the, Interior Instructions, :44 L.D. 359
(1915) and 44 L.D. 518 (1916), does not
cause an appropriation of land affected
and thus does not affect the right of se-
lection by a Native corporation under the
provisions of ANCSA.

2. Patents of Public Lands: Depart-
ment of the Interior Instructions, 44
L. D. 513 (1916)

The Federal interest retained in an au-
thorized improvement constructed and
maintained under principles of Instruc-
tions, 44 L.D. 513 (1916), is limited to
the improvement itself. The exception for
the improvement is inserted in a patent
for the purpose of giving public notice
that the improvement is there; eliminat-
ing the improvement from the convey-
ance; and for assuring any attendant
right of the Federal Government to go
onto the land for purposes consistent
with its ownership in the improvement.

3. Alaska Natives Claims Settlement
Act: Definitions: Public Lands: De-
partment of the Interior Instructions,
44 L.D. 513 (1916)

Inasmuch as the Federal interest in an
improvement constructed and main-
tained on public land pursuant to In-
structions, 44 L.D. 513 (1916), does not
effect a segregation of, nor is it an in-
terest in, the land itself, but is limited
to the improvement, it cannot be con-
sidered as a possible exception to being
"public land" within meaning of § 3(e)
(1) of ANCSA.

4. Alaska Native Claims Settlement
Act: Definitions: Withdrawal for Na-
tional Defense Purposes

Lands affected by construction and main-
tenance of a linear pipeline under prin-
ciples of Instructions, 44 L.D. 513 (1916),
are not "lands withdrawn or reserved
for national-defense purposes" within the
meaning of the exception in § 11 (a) (1)
of ANCSA.

5. Patents of Public Lands: Depart-
ment of the Interior Instructions, 44
L.D. 513 (1916)
A notation on the land records of a 44
L.D. 513 interest must be removed, and
no reservation of such interest can be
included on subsequent patents, when the
subject improvement is no longer needed
or used for or by the United States.

480
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6. Alaska Native Claims Settlement
Act: Definitions: Public Lands: De-
partment of the Interior Instructions,
44 L.D. 513-Alaska Native Claims
Settlement Act: Alaska Native Claims
Appeal Board: Appeals: Settlement
Approval

Where the record is uncontested and sup-
ports a factual finding that the United
States no longer uses or needs an im-
provement pursuant to the principles of
Instructions, 44 L.Do 513 (1916), the
Board can accept a stipulation by the
parties to remove the reservation of in-
terest from a conveyance document.

APPEARANCES: Elizabeth S. Taylor,
Esq., for Doyon, Ltd.; Shelley . Hig-
gins, Esq., Office of the Attorney Gen-
eral, for State of Alaska; X. Francis
Neville, Esq., Office of the Regional
Solicitor, for the Bureau of Land Man-
agement.

OPINION BY ALASKA
NATIVE CLAIMS APPEAL

BOARD

Summrnary of Appeal

Doyon, Ltd., appeals Bureau of
Land Management decision to in-
clude in a Decision to Issue Convey.
ance reservation of the laines-Fair-
banks pipeline right-of-way, and of
the right to operate and maintain
the same so long as needed or used
by the United States.

The issue decided is whether the
Board will approve a stipulated
agreement between Appellant,
Doyon, Ltd., and the Bureau of
Land Management that the pipeline
right-of-way shall not be reserved
to the United States in the convey-
ance document.

The right-of-way is noted on the
public land records as a 44 L.D. 513
interest.' While both Doyon, Ltd.
and the Bureau of Land Manage-
ment agree that the reservation
should be deleted from conveyance
to Doyon, there is substantial dis-
agreement both as to the effect of a
44 L.D. 513 interest, and the cir-
cumstances under which such an
interest is terminated.

These disagreements raise ques-
tions of law which could prevent
the Board from approving the
stipulated agreement. For this rea-
son, the Board rules on the ques-
tions of law raised in this appeal,
prior to ruling on the stipulated
agreement.

The Board determines that the
Federal interest retained pursuant
to Instructions, 44 L.D. 513, is
limited to the improvement-in this
case, the pipe itself-and therefore
such interest does not cause any ap-
propriation of the underlying land;
that the Federal interest is not ex-
cepted from withdrawal or selection
under ANCSA by either § 11 (a) (1)
or § 3(e) (1); and that the Federal
interest retained pursuant to In-
structions, 44 L.D. 513, terminates
when the improvement is no longer
needed or used for or by the United
States. The Board concludes there
are no legal impediments to approv-
ing the stipulated agreement and
that the record of this appeal con-

144 L.D. 513 notations are notations to the
land records made by the Bureau of Land
Management pursuant to Instructions set
forth at page 513 of volume 44 of the Land
Decisions issued on Jan. 13, 1916. Reference is
also made to 44 L.D. 359 issued Aug. 31, 1915.
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tains sufficient factual basis to sup-
port a conclusion that Federal use
and occupation of the linear pipe-
line has ceased.

Therefore, the Board approves
the parties' stipulation that the
Haines-Fairbanks pipeline right-
of-way shall not be reserved to the
United States in the conveyance
document to Doyon.

Procedural Background

On Apr. 2, 1975, Doyon, Ltd.
(Doyon) filed selection application
F-19155-20, as amended, under
provisions of § 12(c) of the Alaska
Native Claims Settlement Act (85
Stat. 688, 701; 43 U.S.C. §§ 1601,
1611(c) (1976 and Supp. I 1977))
for lands withdrawn pursuant to
§ 1 (a) (1) for Native Village of
Northway.

On June 23, 1978, the Bureau of
Land Management (BLM) issued
a Decision to Issue Conveyance
(DIC) including land in T. 15 N.,

R. 19 E., C.R.M., affected by this
partial decision. The DIC specified
the grant of lands shall be subject to
a reservation of the Haines-Fair-
banks pipeline right-of-way, as
follows:

The conveyance issued for the surface
and subsurface estates of the lands de-
scribed above shall contain the following
reservations to the United States:

1. That Haines to Fairbanks pipeline
right-of-way, -010143, fifty (50) feet in
width, and all appurtenances thereto,
constructed by the United States through,
over, or up on the land herein described
and the right of the United States, its
agents or employees, to maintain, operate,
repair, or improve the same so long as

needed or used for or by the United
States.

On July 31, 1978,IDoyon filed a
Notice of Appeal. In its Statement
of Reasons and Memorandum filed
on Sept. 26, 1978, Doyon asserts sev-
eral errors in the DIC including
reservation of the Federal interest
in the Haines-Fairbanks pipeline
system right-of-way.

On Nov. 8, 1978, BLM filed an
Answer which concedes the merit of
Doyon's position regarding the 44
L.D. reservations. BLM states that
the General Services Administra-
tion (GSA) claims a property in-
terest in the entire pipeline right-
of-way including the pump stations
and the pipe itself.

On Dec. 15, 1978, BLM filed a
supplemental answer agreeing with
Doyon's contention "that the reser-
vation of the [pipeline] right-of-
way cannot be upheld on the basis
of the 44 L.D. 513 notation alone."
Further, BLM asserts that any in-
terest can only be reserved in the
United States pursuant to ANCSA
under provision of § 3 (e) or § 17
(b). BLM again states that GSA
claims some manner of property in-
terest in the pipeline right-of-way
and requests the Board act appro-
priately.

On Dec. 20, 1978, the Board is-
sued an order naming GSA as a
necessary party to this appeal and
giving that agency 30 days within
which to respond to briefings of the
parties relating to the Haines-Fair-
banks pipeline right-of-way (F-
010143). The GSA did not make an
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appearance in response to the
Board's order.

On July 23, 1979, the Board
ordered the issue of 44 L.D. 513
notation as it relates in this appeal
of Haines-Fairbanks pipeline right-
of-way, F-010143, to be segregated
from the remaining issues, closed the
record and set final briefing. In ad-
dition, specific inquiries were made
to all parties relating to 44 L.D. 513
notation.

On Aug. 30, 1979, Doyon filed re-
sponse and on Sept. 10, 1979, BLM
filed response to Board's order of
July 23, 1979.

On June 26, 1980, Stipulation was
filed by BLM and Doyon in which
it is agreed that "the Haines-to-
Fairbanks Pipeline right-of-way,
F-010143, shall not be reserved to
the United States in the proposed
conveyance of lands to Doyon,
Limited."

Fac tuaZ Background

Congress authorized construction
of the Haines-Fairbanks petroleum
products pipeline system by the De-
partment of the Army on Sept. 28,
1951 (65 Stat. 336).

The United States and Canada
entered into an agreement on June
30, 1953 (4 U.S.T. 2223 (1953);
T.I.A.S. No. 2875) (U.S.-Canada
Agreement), which authorized the
construction of an oil pipeline sys-
tem from Haines to Fairbanks,
Alaska, passing through northwest-
ern British Columbia and Yukon
Territory. The purpose of the agree-
ment was to maintain the pipeline

system until such time as the Per-
manent Joint Board on Defense de-
cided that there was no further need
for the system.

On Jan. 20, 1953, the U.S. Army
Corps of Engineers requested the
District Land Office, Department
of the Interior, that, pursuant to
Departmental Instructions of Jan.
13, 1916 (44 L.D. 513), a notation
be placed on the tract books of ands
affected by the 50-foot right-of-way
for linear pipeline from the border
of Canada to Ladd Air Force Base,
Alaska.

Land involved in this partial de-
cision, i.e., Sec. 34, T. 15 N., R. 19
E., C.R.M., was in the public do-
main at the time a 44 L.D. 513 no-
tation for a 50-foot right-of-way
was placed on the public land rec-
ords by BLM on Jan. 22, 1953
(Fairbanks Serial 010143).

The Haines-Fairbanks products
pipeline system was constructed
during 1954-1955 and was fully op-
erational by 1958. Construction and
maintenance was thereafter per-
formed by the U.S. Army Corps of
Engineers for the Department of
Defense.

In May of 1970, the Department
of the Army determined that the
pipeline system was no longer
needed.

On June 17, 1971, the Assistant
Secretary for the Department of
Defense made the decision to de-
clare the pipeline system excess.

The House Armed Services Com-
mittee approved this decision on
Mar. 13, 1973.
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On June 7, 1973, the Army
through the Real Estate Division
of the Alaska District, Corps of
Engineers, filed a Preliminary Re-
port of Excess concerning disposal
of the system.

In August of 1973, the Army filed
with BLM a notice of intention to
relinquish the military withdrawal
here in question.

On July 23, 1976, GSA deter-
mined the Haines-Fairbanks pipe-
line property, including the linear
pipe, to be surplus after no need or
authorized use of the entire pipe-
line system had been demonstrated
by a Federal agency.

In October 1978, the U.S8.-Canada
Permanent Joint Board on Defense
formally declared there was no fur-
ther need for the pipeline system.

Decision

Negotiations between the govern-
ments of Canada and the United
States culminated in an agreement
on June 30, 1953, authorizing con-
struction of the Haines-Fairbanks
petroleum products pipeline system
for the mutual defense of both coun-
tries. Federal interest in the pipeline
system located on public lands in
Alaska was protected either by
withdrawals made by Public Land
Order (PLO ) 2 or under principles

" This Board considered the effect of a PLO
(for a pump station facility) along the pipe-
line system on lands selected by a Native vil-
lage corporation under ANCSA. (Appeal of
Tanacross, Inc., 4 ANCAB 173, 87 .D. 123
(1980) [VLS 78-51].) The Board concluded
that PLO withdrawals for the pump station
facilities along the pipeline were "lands with-
drawn or reserved for national defense pur-
poses" and were therefore excepted from with-

of Instructions by Department of
the Interior in 44 L.D. 513.

This partial decision addresses
the question of whether a Federal
interest in the linear portion of the
Haines-Fairbanks pipeline system,
reserved in a DIC to Doyon under
principles of Department of the In-
terior's Instructions, 44 L.D. 513,
can be deleted from the conveyance
document as a result of a stipulated
agreement signed by Doyon and
BLM?

By regulation 43 CFR 4.913(b),
the Board must approve stipula-
tions which require action or for-
bearance of action by the Depart-
ment of the Interior. (Appeal of
Northway, Natives, Inc., 4 ANCAB
247 (1980) [VLS 78-57].)

Approval of a stipulation by the
Board is tantamount to a finding
that there are no legal or factual im-
pediments of record which would
prevent resolution of the issues in
the manier stipulated. In this ap-
peal, the result stipulated is the de-
letion of a reservation of Federal
interest from a decision to convey
land pursuant to ANCSA.

While BLM and Doyon are in
agreement that the DIC should con-
tain no reservation of interest in the
linear pipeline, the parties are in
substantial disagreement as to the
effect of a 44 L.D. interest as well
as the circumstances under which a
44 L.D. 513 interest is terminated.
The Board here rules on the ques-

drawal for selection under provision of § 11
(a) (1) of ANcSA. Because the issue of this
partial decision does not include any lands
withdrawn by PLO, the Board's decision in
Appeal of Tan across, Inc., spra, is inap-
plicable.
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tions of law raised in this appeal
which would otherwise prevent the
Board from approving the stipula-
tion.

Both Doyon and BLM agree that
the purpose of a 44 L.D. notation is
to provide notice on public record
of the Government improvement
and to assure protection of the im-
provement by inserting a clause ex-
cepting the improvement in subse-
quent patents.

Doyon states that a 44 L.D. 513
interest causes neither a reservation
nor a withdrawal of lands. Assert-
ing that the pipeline has not been
used for years, Doyon argues it has
been actually abandoned as is evi-
denced by Notice of Intention to
Relinquish filed by the Army, and
as the right-of-way is inextricably
related to the Federal improvement
there can be no interest reserved.

Doyon stresses that the United
States use and occupancy of the
pipeline had terminated and any
effect of 44 L.D. 513 ceased. Fur-
ther, that the 44 L.D. 513 notation
of Haines-Fairbanks pipeline was
not for national defense purposes
Within exception of § 11(a) (1) of
ANCSA since it was not a with-
drawal by PLO.

BLM states that the principle un-
derlying a 44 L.D. 513 Instructions
is that the authorized construction
of a Federal improvement by a Fed-
eral agency on public land appro-
priates the land used and occupied
by the improvement.

While the BLM states that the
appropriation exists only for so
long as the improvements are used

and occupied by the United States,
BLM disagrees with Doyon's asser-
tion of abandonment. BLM argues
that a 44 L.D. improvement is a
Federal interest in land which must
be conveyed unless it comes within
one of the exceptions of ANCSA.
Concluding the pipeline reservation
does not come within any of the ex-
ceptions, BLM states it must be
conveyed.

To resolve these differences, it is
useful to review the origin of 44
L.D. 513 Instructions and the re-
sult intended by the Department of
the Interior.

Prior to 1915, when the Depart-
mnent issued the Instructions found
in 44 L.D. 359, it found itself in a
dilemma. The parameters of that
dilemma are described in the case
of H. R. Hibbs, 42 L.D. 408 (1913).

Hibbs had applied for land
under the Act of June 11, 1906 (34
Stat. 233), which permitted home-
stead entry in a national forest in
accordance with the general home-
stead laws. The Forest Service re-
quested that a roadway crossing
land applied for by Hibbs be re-
served in his patent. The Depart-
ment had previously ruled that
such roadways could be reserved in
patents issued pursuant to the
homestead laws.

The entry laws under which
Hibbs was entitled to obtain his
patent no express provision for res-
ervation of such a roadway nor did
it authorize the insertion in patents
of any conditions, restrictions or
reservations not specifically provid-
ed for in existing laws.
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The Department reconsidered its
earlier ruling, and declared that it
was without authority to insert any
restrictions, limitations or reserva-
tions in a patent issued under
homestead entry law unless spe-
cifically authorized to do so by
statute. The underlying principle is
that an agency cannot add restric-
tions to a patent unless authorized
to do so by Congress when issuance
of patent is mandatory upon an
entryman's full compliance.

Since there was no provision in
the statute allowing reservation of
a roadway easement, no such reser-
vation could be inserted in the
patent. The Department added that
since the easement could not be re-
served, the alternative to assure pro-
tection of the Federal interest
would be to exclude such affected
land from entry.

The effect of the holding in Hibbs,
su~pra was to preclude the Depart-
ment from reserving a Federally-
built improvement in a patent unless
specifically allowed to do so by the
statute under which entry is made
and patent issued. The method used
to protect such Federal improve-
ments on public lands would be to
exclude the affected land from
entry.

The alternative-to exclude the
improvement while conveying the

5
In Solicitors Onion, M-36071i 60 I.D.

477 (May 16, 1951), the Department of the
Interior reiterated its position that: "Where a
statute places upon this Department the man-
datory duty of conveying lands to persons who
meet certain requirements prescribed in the
legislation, the Department cannot impose
upon such persons additional requirements or
convey to them rights less than those provided
for by Congress."

land-resulted when the Depart-
ment of the Interior issued Instme-
tions, 44 L.D. 359, on Aug. 31, 1915.
These Instructions were issued in
response to a request by the Secre-
tary of Agriculture to reserve tele-
phone lines and right-of-way cross-
ing lands within a national forest
which had been entered under
homestead laws. The Instructions
were prefaced with a statement of
the Department's problem of re-
taining the Federal interest in im-
provements constructed and main-
tained on lands open to entry under
public land laws in view of prohibi-
tion to make such reservations as
held in Hibbs, supra, as follows:

The lands having been so devoted to
a public purpose, pursuant to a law of
Congress, subsequent disposition thereof
will not, in the absence of an express
conveyance by the United States, operate
to pass title to the patentee to such tele-
phone lines or the right of the United
States to operate and maintain the same.
On the other hand, under the circum-
stances. of these cases, it seems unneces-
sary and inadvisable to reserve from dis-
position and eliminate from the entries
and patents definite tracts or areas of
land for the protection of such lines.

44 L.D. 359.

This statement reflects the De-
partment's position that Federal in-
terest in an authorized improvement
constructed and maintained on pub-
lic lands could not be disposed of
without specific intent to do so, and,
that such improvement appropri-
ated the affected land in such man-
ner that it was unavailable for entry
consistent with the holding in Wil-
cox, infra.
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It was the Department's ex-
pressed purpose in these Instruc-
tions to formulate a means of as-
suring retention of Federal owner-
ship in an improvement constructed
on public lands without causing any
change of public land status.

It is believed that the solution of the
matter is to convey all of the lands in-
eluded within the area described in any
such homestead entry, and all rights
appurtenant thereto, ecept the property
of the United States, namely, telephone
line and appurtenances and the right of
the United States to maintain and oper-
ate the same so long as it shall be nec-
essary. This may be accomplished by
excepting the aforesaid property of the
United States and the rights necessary
and incident thereto from the convey-
ance. In other words, instead of convey-
ing the property subject to an easement,
no conveyance should be made of the
telephone line or rights appurtenant
thereto. [Italics added.]

You [Commissioner of the General
Land Offlce] are accordingly advised as
follows: in eases where telephone lines
or like structures have been actually
constructed upon the public lands of the
United States, including national forest
lands, and are being maintained and
operated by the United States, and your
office is furnished with appropriate maps
or field notes by the Department of Agri-
culture so prepared as to enable you to
definitely locate the constructed line,
proper notation thereof should be made
upon the tract books of your. office and
if the land be thereafter listed or dis-
posed of under any applicable public-
land law, you should insert in the regis-
ter's final certificate and in the patent
when issued the following exception:

"Excepting, however, from this con-
veyance that certain telephone line and
all appurtenances thereto, construeted
by the United States through, over, or
upon the land herein described, and the

right of the United States, its offlcers,
agents, or employees to maintain, oper-
ate, repair, or improve the same so long
as needed or used for or by the United
States."

44 L.D. 359-360.
Instructions given on Jan. 15,

1916, in 44 L.D. 513, provided an
elaboration of principles expressed
in 44 L.D. 359, by extending this
concept to protecting other types of
Federal improvements made pur-
suant to authorized appropriation
acts.

I am of the opinion that the same rea-
soning as adopted in the Department's
instructions of August 31, 1915, to the
Commissioner of the General Land Of-
fice, relative to telephone lines con-
structed under authority of similar ap-
propriation acts applies to the other
kinds of improvements mentioned in the
above act of March 4 1915; and that
similar exceptions as to lands needed for
such improvements may be inserted. in
the register's final certificate, and in the
patent when issued. * * * [T]he case
should be one of either actual construc-
tion, or in which the evidence shows that
the construction has been provided for,
and will be immediately undertaken.

44 L.D. 513, 515.

The Board concludes the intended
purpose of the Department of the
Interior's Instructions, 44 L.D. 359,
and in 44 L.D. 513 was, first, to as-
sure retention of Federal ownership
in authorized improvements con-
structed and maintained on public
lands by excepting such improve-
ment from an ensuing patent; and
second, to assure that the continued
existence and use of the Federal im-
provement would not prohibit con-
veyance of public lands.
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The Board disagrees with BLM's
contention that an authorized im-
provement protected by a 44 L.D.
513 notation causes an appropria-
tion of land within the meaning of
cited authorities. Such appropria-
tion would effectively change the
public land status and thereby pro-
hibit conveyance under ANCSA.

BLM cites several authorities to
describe the manner and effect of
appropriation caused by a Federal
improvement on public lands under
Znstructios found in 44 L.D. 513.

The landmark case of Wilco V.
Jackson, 38 U.S. (3 Pet.) 498
(1839), is cited by BLI as
precedent for the principle that
authorized acts of use and occupa-
tion by the Federal Government ap-
propriates the affected land so that
the land is severed from the public
domain and is not subject to entry
under the general land laws.

The case involved an attempt to
gain title to land located in Fort
Dearborn, Illinois. The Fort had
been established by Act of 1804, and
had been intermittently occupied
and vacated as a military post over
a period of years. Jackson and his
predecessors in interest had, by
claims of possession and of rights
under preemption laws, sought
ownership of a portion of the
original military site. Although
Jackson's attempts of entry would
have been otherwise allowable, they
were denied because of the prior
appropriation.

The court found, that as a result
of the congressional acts establish-
ing the Fort, and the factual events

which occurred on the land, the land
had been appropriated by the Fed-
eral Government, stating:

Now this is an appropriation, for that is
nothing more nor less than setting apart
the thing for some particular use.

38 U.S. 512. And further:

But as we go farther, and say, that
whensoever a tract of land shall have
once been legally appropriated to any
purpose, from that moment the land thus
appropriated becomes severed from the
mass of public lands; and that no sub-
sequent law, or proclamation, or sale,
would be construed to embrace it, or to
operate upon it, although no reservation
were made of it.

38 U.S. 51.3.

In United States v. R. G. Crock-
er, 60 I.D. 285 (1949), the Depart-
ment of the Interior affirmed
BLM's dismissal of a protest by the
Forest Service against pending
patents to mining claims. The
Forest Service contended that the
claims conflicted with an estab-
lished administrative site. Appel-
lant Crocker had filed application
for mineral patent on land within a
national forest which by statute
were made available for mineral
claims as though on public lands.
Prior to the filing of these claims,
the Forest Service had constructed
structures and made improvements
on a portion of an administrative
site outside the limits of the mining
claims. The Forest Service con-
tended that any mining claim in
conflict with the administrative site
should be denied, though none of
the land had been withdrawn from
mineral location.
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The Department found that the
portion of the administrative, site
within the mining claim limits was
unimproved and not exclusively and
continuously occupied by Govern-
ment structures or personnel. Since
the issue in dispute involved only
the unimproved portion of the For-
est Service administrative site the
Department held that the unim-
proved land was not withdrawn
from mining location by virtue of
any use by the Forest Service.

However, the Department left no
doubt that had the mining claims
been in conflict with portions of the
administrative site on which Forest
Service's improvements were lo-
cated, the lands would have been so
firmly appropriated as to preclude
any mining location on land occu-
pied by those structures.

The Forest Service also protested
issuance of mining patents to
Crocker because of a 44 L.D. 513
interest in existing telephone lines
and a constructed roadway on lands
covered by the mining claims.
Rather than deny issuance of min-
ing claim patent to Crocker, BLM
held that these Federal improve-
ments would be ecepted from the
patent, if issued, in accordance with
Instructions, 44 L.D. 359 (1915).

In United States v. Schaub, 103
F. Supp. 873 (D.C. Alaska 1952),
aff'd, 207 F.2d 325 (9th Cir. 1953),
the court held that Forest Service
had made such an appropriation of
land by improvements and use of a
gravel pit in a national forest as to
preclude the filing of mining claims.
Sehab had filed a mining claim,

allowable as on public land general-
ly in the national forest, on a gravel
site which had been used intermit-
tently by the Forest Service for
road building purposes for some
years prior to the filing. The court
asserted such use by Forest Service
was in furtherance of lawful obliga-
tions and that such use was itself
notice of actual possession. The
court found that even though the
lands had not been withdrawn f rom
entry, any mining claims would be
invalid due to the proper appropri-
ation caused by use and occupation
by the Forest Service.

In A. J. Hatches, A-29079 (1962),
the Department held that prior con-
struction of a lookout tower and
road by the Forest Service, in a
national forest, appropriated the
lands and they were thereafter not
subject to location under mining
laws. The Department found only
the extent of such appropriation
would be subject to additional hear-
ing.

In the case. of A. W. Schni, 16
IBLA 191 (1974), the Forest Serv-
ice contested the validity of mining
claims as being in conflict with a
transmission line right-of-way per-
mit issued to a private utility. The
permit was issued under statutory
provision which expressly stated
that such permit could confer no
interest in the land and did not
close the land to operation of gen-
eral land laws.

BLM found that Schunk's mining
claims did conflict with the prop-
erty covered by the transmission
right-of-way and were therefore
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invalid, reciting such decision to be
in accordance with principles con-
tained under Instructions, 44 L.D.
513.

The Department found the terms
of such permit to be nonexclusive
and affirmed adherence to doctrine
of appropriation of land by Gov-
ernment occupation and use which
prevented operation of general land
laws as in Wilcox v. Jackson, supra,
and in Schaub, supra. While stating
such doctrine formed the basis for
44 L.D. 513, the Department at the
same time, asserted that Govern-
ment improvements did not with-
draw the land, rather such improve-
ments were to be noted and excepted
from the patent as in (rocker,
supra.

The Department held that
Schunk's mining claims could not
be found invalid on basis of 44 L.D.
513, as the permit was issued to a
private utility which could not be
deemed use and occupation by the
Government within the ambit of
these Instructions. The Board did
note that, in any event, the protec-
tion for the improvement could be
no more than that noted in (roaker,
supra, i.e.; the improvement to be
noted and excepted from an ensuing
patent while not affecting the land.

The above cases consistently hold
that even in the absence of a formal
land withdrawal an authorized use
and occupancy, which has been fac-
tually established by structures or
other physical improvements on
public land by a Federal agency,
appropriates the affected land in a
manner tantamount with being an

interest in the land itself. Such an
appropriation precludes the right
of entry or claim which would be
otherwise allowable under the gen-
eral public land law.

The only case in which the effect
of a 44 L.D. 513 notation was an
actual issue in dispute clearly holds
to the contrary. rocker, supra,
states that an improvement classi-
fied under a 44 L.D. 513 notation
does not appropriate an interest in
the land, but rather is a procedure
whereby the improvement is ex-
pected from ensuing patents.

The term "appropriation" as
used in the cases cited by BLM has
a meaning analogous with the terms
"withdrawn" or "reserved" insofar
as the result is to segregate the land
from entry. The result of such "ap-
propriation" in these cases is that
the previous land status has effec-
tively been altered and lands af-
fected thereby are no longer avail-
able for entry or claim.

The effect of an improvement
constructed, pursuant to Instruc-
tions, 44 L.D. 513, is clearly dis-
tinguishable because, by the terms
of the Instructions, the improve-
ment cannot infringe upon the in-
terest of land ownership otherwise
available under applicable public
laws. Any contrary result would be
anthesis to the reason for formula-
tion of Instructions, 44 L.D. 513, as
described previously.

[1] Construction and mainte-
nance of an authorized Federal im-
provement on. public lands under
principles of Department of the In-
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terior Instructions, 44 L.D. 359 and
44 L.D. 513, does not cause an ap-
propriation of land affected and
thus does not affect the right of se-
lection by a -Native corporation
under the provisions of ANCSA.

The requirement that an appro-
priate notation be placed on BLM's
land status maps provides proce-
dural notice of Federal ownership
in the improvement. Neither the
notation nor the improvement ef-
fects the status of the land.

[2] The Federal interest retained
in an authorized improvement con-
structed and maintained under
principles of Instruetions, 44 L.D.
513, is limited to the improvement
itself. The exception for the im-
provement is inserted in the patent
for the purpose of giving public
notice that the improvement is
there; eliminating the improvement
from the conveyance; and for as-
suring any attendant right of the
Federal Government to go onto the
land for purposes consistent with
its ownership in the improvement.

Because the interest retained
under Instructioahs, 44 L.D. 513, is
limited to the improvement, it is
only the improvement that can be
excepted from the patent.

Therefore, aside from the ques-
tion of whether the Board can ac-
cept the stipulation to delete the
reservation in the DIC, the Board
finds that the BLM erred in de-
scribing the interest in the DIC.
The conveyance purports to "re-
serve" to the United States the
"Haines to Fairbanks pipeline

right-of-way, F-010143, fifty (50)
feet in width." 4

A Federal interest retained pur-
suant to Instructions, 44 L.D. 513,
can only be excepted, rather than
reserved, from the conveyance doc-
ument; and the interest excepted is.
limited to the improvement and its
appurtenances. The language of the
DIG properly retains the right of
the United States to go onto the
land as necessary to perform all
rights and obligations of ownership
of the improvement. The record of
this appeal shows that other sec-
tions of the Haines-Fairbanks
pipeline have been excepted from
patents in the manner consistent
with this ruling.6

As to the question of whether the
interest in the pipeline is an excep-
tion from the definition of "public
lands" in § 3(e) of ANCSA, the
Board concurs with BLM's conclu-
sion that there is no basis for a
§ 3(e) determination. However, the
Board disagrees with BLM's pre-
mise for this conclusion.

Sec. 3 (e) defines public lands
(available for selection by Native

BLM regulations refer to the use of prin-
ciples of Instructions, 44 L.D. 513, in 43 CFR,
Subpart 2800, which is the General Right-of-
Way section. The ruling that only the im-
provement can be excepted from ensuing pat-
ents does not conflict with this reference In
the regulations.

"Excepting however from this conveyance
that certain pipeline and all appurtenance
thereto, constructed by the United States
through, over, or upon * * * and the right
of the United States, its officers, agents, or
employees to maintain, operate, repair or im-
prove the same, so long as needed or used for
or by the United States." (Doyon's Response
to Order Closing Record (Haines to Fairbanks
Right-of-way), dated 8-28-79, Exhibit A, p. 12,
Patent No. 1229079 issued 10-11-62.)

4801 491



492 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [87 I.D.

Corporations) as "all Federal lands
and interests therein located in
Alaska except: (1) the smallest
practicable tract, as determined by
the Secretary, enclosing land actu-
allv used in connection with the ad-
ministration of any Federal instal-
lation."

BLM states that the extended pe-
riod of nonuse of this portion of
the pipeline is sufficient to preclude
making a § 3(e) (1) determination.
Implicit in such argument is the
premise that a 44 L.D. 513 interest
is normally subject to a § 3(e) de-
termination.

The Board has concluded that the
effect of a Federal improvement
constructed and maintained under
Instructions, 44 L.D. 513, does not
cause segregation of the land so as
to prevent application of entry or
claim under public land laws. It is
the salient feature of the origin and
purpose of Instructions, 44 L.D. 513i
that the retained Federal interest be
limited to the improvement itself
which is to be excepted from the
patent rather than be an interest in
the land which would limit or re-
strict the patent. An. improvement
constructed by the Federal Govern-
ment under a 44 L.D. 513 notation
is not land and thus cannot be "land
actually used" within the definition
of § 3(e) (1) X

[3] The Board finds that inas-
much as the Federal interest in an
improvement constructed and main-
tained on public land pursuant to
Instructions, 44 L.D. 513, does not
effect a segregation of, nor is it an
interest in, the land itself, but is
limited to the improvement, it can-

not be considered as a possible x-
ception to being "public land" with-
in the meaning of §3(e) (1) of
ANCSA.

The next question is whether the
interest was excepted from with-
drawal within the meaning of
§ 11 (a) (1) of ANCSA, and there-
fore is not selectable under ANCSA.

The language of this section spe-
cifically excepts from withdrawal
for selection by Native corpora-
tions, "lands withdrawn or reserved
for national defense purposes."

In Tnacrss, Inc., supra, the
Board found that the pump stations
for the pipeline, which had been
withdrawn by PLO, came within
the exception of § 11(a) (1) and
therefore were not withdrawn for
selection pursuant to ANCSA.
Thus, the affected lands could not
be selected, even though the Federal
Government had excessed the pump
stations. The Board ruled that at
the time ANOSA withdrawals be-
come effective, the PLO and the
treaty establishing the national de-
fense character of the PLO were in
effect and that no auxiliary actions,
such as procedures to excess, could
defeat a PLO or change its
character.

This Board, in Paug-Vik, Inc.,
Ltd., 3 ANCAB 49. 56, 85 I.D. 229,
235 (1978). concluded that the
terms "withdrawn or reserved" are
used interchangeably for purpose of
determining lands excluded from se-
lection under § 11(a) (1) of ANC-
SA. It follows that if lands affected
by a 44 L.D. 513 notation are neither
withdrawn nor reserved, such lands*
do not come within the exception of
§ 11 (a) (1).
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[4] The Board therefore finds, in
agreement with BLM and Doyon,
that lands affected by construction
and maintenance of a linear pipe-
line under principles of Instruc-
tions, 44 L.D. 513, are not "lands
withdrawn or reserved for national
defense purposes" within the mean-
ing of exception to withdrawal of
lands under § 11 (a) (1) of ANCSA.

Having determined that a 44 L.D.
513 interest does not appropriate the
land so as to bring it within the ex-
ceptions of either § 3(e) (1) or § 11
(a) (1) of ANCSA, the question re-
mains as to the means of terminat-
ing a 44 L.D. 513 interest.

Both Doyon and BLM agree, in
genera] terms, that a 44 L.D. 513 in-
terest fails under its own terms
when the improvement ceases to be
needed or used by the United States.
Both agree that it is the fact of non-
use and lack of need that terminates
the effectiveness of a 44 L.D. 513 in-
terest, as opposed to the necessity
for a formal revocation by the Sec-
retary of the Interior to terminate
the effectiveness of a PLO with-
drawal.

The parties seriously disagree on
the legal principles under which
the pipeline interest should be
terminated. Doyon argues actual
abandonment, as evidenced espe-
cially by the decision to surplus the
property by GSA in July of 1976.
The BLM disagrees that a finding
within the legal nuances of
abandonment doctrine would be
appropriate. BLM argues that the
issue need not be resolved because
of 44 L.D. 513 interest appropriates

the land; all Federal interest in
land must be conveyed within a
§ 11(a) (1) withdrawal unless such
interest is excepted under other pro-
visions of ANCSA; a 44 L.D. 513
interest does not fit within any of
the exceptions; therefore it must be
conveyed.

The Board does not accept BLM's
argument, having ruled that a 44
L.D. 513 interest is not an interest
in land. Since a 44 L.D. 513 interest
is not an interest in land it is not
conveyed under ANCSA, and must
be excepted from patents issued
under ANCSA unless it terminates
by its own terms.

[5] The Board concurs with the
parties and finds that a notation on
the land records of a 44 L.D. 513
interest must be removed, and no
reservation of such interest can be
included on subsequent patents,
when the subject improvement is no
longer needed or used for or by the
United States.

The Board concurs with BLM in
that there is no necessity to rule on
the doctrine of abandonment with-
in the meaning of the cases cited. In
this appeal, since BLM was signa-
tory to a Stipulation (June 6, 1980)
in which it was agreed that the
Haines-Fairbanks pipeline right-
of-way, F-010143, shall not be re-
served to the United States in the
proposed conveyance document, it
is uncontested that the pipeline is
no longer used for or by the United
States. Therefore, no ruling is nec-
essary on degree of evidence re-
quired to terminate a 44 L.D. 513
interest.
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[6] The Board concludes that
where the record is uncontested and
supports a factual finding that the
United States no longer uses or
needs an improvement constructed
pursuant to the principles of In-
structions, 44 L.D. 13, the Board
can accept a stipulation by the par-
ties to remove the reservation of in
terest from a conveyance document.

The file record of this appeal doc-
uments various events which pro-
vide the basis for a factual deter-
mination as to whether all Federal
interest in the linear pipeline has
terminated pursuant to the Instrue-
tions, 44 L.D. 513.

The record discloses that in May
1970, the Army determined there
was no further military require-
ment for supply through the
Raines-Fairbanks pipeline system;
the decision to excess the pipeline
system- was made in 1971; in
1973, the Army filed a Preliminary
Report of Excess concerning dis-
posal of the system; in 1976 the
GSA determined the linear pipeline
to be surplus; in 1978, the U.S.-
Canada Permanent Joint Board on
Defense, determined there is no fur-
ther need for the Haines-Fairhanks
pipeline.

Therefore, based on the file
record of this appeal, the Board ap-
proves the Stipulation filed by
BLM and Doyon on June 26, 1980,
and Orders BLM to delete the res-
ervation of the faines-Fairbanks
pipeline right-of-way, F-010143,
from the DIC here appealed, and to
make appropriate amendments to
the land records involved.

This represents a unanimous de-
cision of the Board.

JUDITH M. BRADY

Administrative Judge

ABIGAIL F. DUNNING

Administrative Judge

JosEPH A. BALDWIN

Administrative Judge

CENTRAL OIL AND GAS, INC.

2 IBSMA 308

Decided October 23,1980

Cross appeals by Central Oil and Gas,
Inc., and the Office of Surface Mining
Reclamation and Enforcement, from a
Mar. 11, 1980, decision of Admin-
istrative Law Judge Sheldon L.
Shepherd sustaining seven violations
and vacating the remaining violation
in Notice of Violation No. 79-III-17-
26 (Docket No. IN 9-21-R).

Affirmed in part; reversed in part.

1. Surface Mining Control and Recla-
mation Act of 1977: Generally-Sur-
face Mining Control and Reclamation
Act of 1977: Previously Mined Lands

Where a surface coal mining operation
affects previously mined lands, the fact
that an alleged violation could have ex-
isted before the present operation does
not relieve the permittee from responsi-
bility for the violation.

2. Surface Mining Control and Recla-
mation Act of 1977: Roads: Generally

The exception clause in sec. 522(e) (4)
of the Act is not intended to allow min-
ing activity near the junction of a mine
access or haul road with a public road;



CENTRAL OIL AND GAS, INC.
October 2, 1980

its purpose is merely to allow access or
haul roads to join public roads by except-
ing them from the setback requirement.

APPEARANCES: Rolland E. Laugh-
baum, Esq., Galion, Ohio, for Central
Oil and Gas, Inc.; Mark Squillace,
Esq., Stefan Nagel, Esq., and Marcus P.
McGraw, Esq., Assistant Solicitor for
Enforcement, Division of Surface Min-
ing, Office of the Solicitor, Washing-
ton, D.C., for the Office of Surface
Mining Reclamation and Enforcement.

OPINION BY THE
INTERIOR BOARD OF

SURFACE MINING AND
RECLAMATION APPEALS

Central Oil and Gas, Inc. (Cen-
tral), and the Office of Surface Min-
ing Reclamation and Enforcement
(OSM) have each appealed from
the Mar. 11, 1980, decision of Ad-
ministrative Law Judge Sheldon L.
Shepherd upholding violation Nos.
1,2, 3, 4, 5, 7, and 8 of Notice of Vio-
lation No. 79-III-17-26 and vacat-
ing violation No. 6 of the same no-
tice. For the reasons stated below,
we affirm that part of the decision
upholding the seven violations and
reverse that part of the decision va-
cating the one violation.

Backgrownd

On Aug. 13, 1979, two OSM in-
spectors conducted an inspection of
Central's surface coal mining oper-
ation in Jefferson County, Ohio.'
Two inspectors returned to the site
on Aug. 15, 1979, and following fur-

'The permit (No. C-869) covering this op-
eration was issued by the State of Ohio on
May 5, 1978.

ther inspection, issued Notice of Vi-
olation No. 79-III-17-26 pursuant
to sec. 521 (a) (3) of the Surface
Mining Control and Reclamation
Act of 1977 (Act) .2 The notice con-
tained eight alleged violations.

On Nov. 10, 1979, Central ap-
plied for review of the notice. Fol-
lowing a hearing held in Steuben-
ville, Ohio, on Feb. 27, 1980, Ad-
ministrative Law Judge Shepherd
issued his Mar. 11, 1980, decision.
On Mar. 21, 1980, Central filed a
notice of appeal with the Board
seeking review of the seven viola-
tions sustained by the Administra-
tive Law Judge. On Mar. 31, 1980,
OSM filed a cross appeal of that
part of the decision vacating one
violation. The parties' briefs have
been submitted.

Dimcoussion
[1] Central's general response to

all the violations charged in the no-
tice was that the area in question
had been the subject of mining for
40 years prior to the commencement
of Central's activities in 1978 and,
therefore, it could not be held liable
because OSM failed to show who
initially created the problems. This
argument, per se, is without merit.
Mining on previously mined lands
did not relieve Central of its duty
to comply with the initial regula-
tory program regulations.3 Central

2 Act of Aug. 3, 1977, 91 Stat. 445, 30 U.S.C.
§1271(a) (3) (Supp. II 1978).

a The permit in this case was issued after
the effective date of the Act. Sec. 502(c) of
the Act, 30 U.S.C. § 1252(c) (Supp. II 1978),
established the effective date as May 3, 1978.
30 CFR 710.11(a) (3) (ii) provides that "(o]n
and after May 3, 1978, any person conducting
coal mining operations shall comply with the
initial regulatory program."

494] 495



496 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [87 ID.

did not attempt to rebut any of the
alleged violations by presenting
evidence that might have alleviated
its responsibility for those viola-
tions.4 Central merely relied on
cross-examination of an OSM in-
spector to elicit from him testimony
that for some of the violations the
conditions could have been created
prior to May 3, 1978. Such a con-
cession falls far short of rebutting
a prima facie case that a violation
existed on the date of inspection.

'Since Central presented no inde-
pendent evidence in this case, the is-
sue for resolution is whether OSM
presented sufficient evidence to es-
tablish a prima facie case as to each
of the violations. See Burgess Min-
ing and Construction Corp., 1
IBSMA 293, 86 I.D. 656 (1979);
James Moore, 1 IBSMA 216, 86
I.D. 369 (1979). Based on the testi-
mony of the OSM witnesses and the
photographs and documentary evi-
dence produced by OSM at the
hearing, we conclude that OSM met
its burden of establishing a prima
facie case that Central:

1. Mined within 100 feet of a
stream in violation of 30 CFR
715.17(d) (3) (violation No. 1);

2. Failed to cover all exposed coal
seams and acid-forming and toxic-
forming materials in violation of 30
CFR 715.14(j) (violation No. 2);

3. Established a stream ford with-
out regulatory authority approval
in violation of 30 CFR 715.17 (1) (2)
(violation No. 3);

4 A permittee who affects previously mined
lands has the opportunity of making arrange-
ments with the regulatory authority concern-
ing its activities on such lands. See, e.g., 30
CFR 715.14(b). Central apparently did not
avail itself of that opportunity.:

4. Failed to direct all surface
drainage through a sedimentation
pond prior to leaving the permit
area in violation of 30 CFR 715.17
(a) (violation No. 4);

5. Affected areas outside the per-
mit area in violation of sec. 502(a)
of the Act, 30 U.S.C. § 1252(a)
(Supp. II 1978) (violation No. 5);

6. Failed to meet the effluent
limitations for discharges from
the area affected by its operation in
violation of 30 CFR 715.17(a)
(violation No. 7); 5

7. Failed to mark topsoil storage
piles in violation of 30 CFR 715.12
(f) (violation No. 8).

[21 Violation No. 6 charged that
Central had affected an area within
100 feet of the outside right-of-way
of a public road in violation of sec.
522(e) (4) of the Act by storing
topsoil in that area.6 The Admin-
istrative Law Judge vacated that
violation, concluding that OSM
failed to establish a prima facie
case. That conclusion was error. It
was based in part on a misinterpre-
tation of the exception language in

I The record Indicates that the sampling
done by 0M to support this violation was
accomplished at two locations off the permit
area (Tr. 34; Exh, R1-6). While the best evi-
dence to support a violation of this nature
would be an analysis of a sample which was
taken at the point of discharge from the per-
mit area, Central presented no evidence that
the effluent limitations were any different at
the permit boundary than at OSM's sampling
locations.

OSec. 522(e)(4) (30 U.S.C. §1272(e)(4)
(Supp. II 1978)) reads in pertinent part:

"After August 3, 1977, and subject to valid
existing rights no surface coal mining opera-
tions except those which exist on August 3.
1977, shall be permitted-

* # * * *

"(4) within one hundred feet of the outside
right-of-way line of any public road, except
where mine access roads or haulage roads
join such right-of-way line."
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sec. 522(e) (4). The exception is not
intended to allow mining activity
near the junction of a mine access
or haul road with a public road.
The legislative history of the Act
clearly demonstrates that the pur-
pose of the exception clause is
merely to allow access and haul
roads to join public roads by except-
ing the former from the setback
requirement.7

The Administrative Law Judge
also based his conclusion in part on
his finding that OSM failed to show
when the topsoil piles had been
placed in the location in question.
OSM provided evidence that estab-
lished the existence of topsoil piles
within 100 feet of a public road in
the area disturbed by Central's op-
eration (Tr. 31-32; Exh. R-16).
That evidence was sufficient to
estab]ish a prima facie case. Central
failed to rebut.

7The exception language was originally
suggested in 1975 by the Ford Administration.
The Senate Committee on Interior and Insular
Affairs reviewed the suggestion and stated:

"19. Haul roads. Recommendation: 'Require-
ments of S. 425 could preclude some mine op-
erators from moving their coal to market by
preventing the connection of haul roads to
public roads. The Administration's bill would
modify this provision.'

"Committee Comment: This was not the in-
tent of S. 7. .

"Committee Recommendation: Adopt Ad-
ministration amendment." S. Rep. No. 28, 94th
Cong., 1st Sess. 191 (1975). The exception
language was included in S. 7 as reported out
of Committee. During debate on the Joint
Conference bill (H.R. 25) of that session,
which contained the clause, the following
statement was made by Rrepresentative Mink:

"Again, in my judgment, none of these modi-
fications has done serious harm to the basic
integrity of the act. For example, unintended
moratoriums on surface mining, an inadvertent
ban against connecting haul roads to public
highways and needless interference with
long term contracts between producers and con-
sumers of coal were exposed and cleared up."
121 Cong. Rec. 13382 (1975).

That part of the decision which
affirmed violation Nos. 1, 2, 3, 4, 5, Ls
and 8 as properly issued is affirmed;
that part which vacated violation
No. 6 is reversed.

NEwToN FRISEBERG

Administrative Judge

MELVIN J. MIRKIN

Administrative Judge

WILL A. IRWIN

Chief Administrative Judge

BLACK HAWK RESOURCES CORP.

50 IBLA 399

Decided October 24, 1980

Appeal from decision of the Wyoming
State Office, Bureau of Land Manage-
ment, rejecting high bid in competi-
tive oil and gas lease sale. W 71493.

Reversed and remanded.

1. Oil and Gas Leases: Generally-
Oil and Gas Leases: Applications: Sole
Party in Interest-Oil and. Gas Leases:
Competitive Leases

Although under the Departmental regu-
lations a competitive bidder in an oil and
gas lease sale, must, where there is an-
other party in interest, submit the signed
statements required by 43 CFR 3102.7,
failure to comply with the regulation
does not require rejection of the bid.
This result follows because in noncom-
petitive offerings the critical element is
determining the first qualified offeror.
For competitive bidding, the amount of
the bid replaces priority of filing as the
dominant factor.
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APPEARANCES: Ralph R. Wilker- qualification file number was also
son, President, Black Hawk Resources given.
Corp., for appellant. Appellant concedes on appeal

that it inadvertently omitted to cer-
OPINION BY tify as to acreage limitations as re-

ADMINISTRATIVE JUDGE quired by 43 CFR 3102.2-2. Appel-
FISHMAN lant further states that the division

of bid ownership- between it and
INTERIOR BOARD Juniper, as indicated on the attach-
OF LAND APPEALS ment, "was the extent of the verbal

This appeal is from a decision agreement" between the parties.
dated June 27, 1980, by the Wyo- Appellant suggests that the attach-
ming State Office, Bureau of Land ment satisfied the requirements of
Management (BLM), rejecting ap- 43 OFR 3102.2-7.
pellant's high bid for parcel 29 of [1, 2] 43 CFR 3120.1-4 specifi-
te cothit o nd gas ale. held cally requires bidders for competi-

tive leases to comply with the regu-
on June 4,:1980. The bid was rei ected lations in subpart 3102. Since Juni-
because appellant failed to certify per was another party in interest,
as to acreage limitations under 43 sec 31022-7 required a statement
CFR 3102.2-2 (45 FR 35156 (May signed by both Black Hawk and
23, 1980) ) and to submit statements Juniper as to the nature of any oral
required under 43 CFR 3102.2-7 (b) agreement between them. It also re-
(45 FR 35156 (May 23, 1980)), quired a statement, signed by Juni-
which provides: per, setting forth its citizenship and

A statement, signed by both the offeror compliance with the acreage limita-
or applicant and the other parties in in- tion. The instructions on the back
terest, setting forth the nature of any of appellant's bid form fully advise
oral understanding between them, and a the bidder of all regulatory pro-
copy of any written agreement shall e.
filed with the proper Bureau of Land visos which must be met if a bid is
Management office not later than 15 days to be properly executed.
after the filing of the offer, or applica- The Board vis-a-vis noncompeti-
tion if leasing is in accordance with sub- tive offers has held that failure to
part 3112 of this title. Such statement file the statements required by 43
or agreement shall be accompanied by CFR 3102.2-7 must result in reje-
statements, signed by the other parties
in interest, setting forth their citizenship tion of the lease ofer. See, for ex-
and their compliance with the acreage ample, H.J. Enevoldsen, 44 IBLA
limitations of §§ 3101.1-5 and 3101.2-4 of 70; 86 I.D. 643 (1979) ; William R.
this title. Curtis, 37 IBLA 124 (1978). The

An attachment to appellant's bid Secretary's duly promulgated regu-
form indicated that Black Hawk lations have the force and effect of
Resources Corp. owned 662/3 per- law and must be complied with. See
cent of the bid and Juniper Petro- Elizabeth Pagedas (On Reconsider-
leumn Corp 331/3 percent. Juniper's ation), 40 IBLA 21 (1979), and
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cases there cited. At first blush, it
might appear that since appellant
failed to comply with mandatory
regulations the State Office pro-
perly did reject its bid.

In North American Coal Corp.,
74 I.D. 209 (1967), the Department
addressed itself to the failure of a
high bidder to timely submit with
his bid a statement of his citizen-
ship and coal lease interests.

North American discusses the
difference between competitive and
noncompetitive offerings as fol-
lows:

if a bidder could withhold his bid deposit
without penalty he would be in a much
better position than other bidders. How-
ever, since the consequences of permit-
ting deviations in so important an aspect
of competitive bidding as the bid deposit
would be so destructive to the orderly
conduct of lease sales, such a lapse would
not be excused. See Malcolm N. McKin-
non, A-29979, A-29996 (June 12, 1964).

A statement relating to citizenship and
other holdings, however, is on a differ-
ent footing. We must assume that the
bidder is qualified or else there would
be no reason for him to participate in
the sale. If he is qualified, there does
not seem to be any advantage accruing
to him from failing to file the required

The Department's usual rule, at least statements.
for noncompetitive dispositions of mineral The only penalty provided by the regu-
leases or permits, is that an offeror, who lations for failure of a high bidder who
fails to comply with a mandatory re- has been awarded a lease to complete the
quirement of a regulation is not a quali- steps necessary to its issuance, such as
fied applicant and is not entitled to prior- payment of the first year's rental, sub-
ity until the defect is cured. Ruby Com- mission of a bond, signing the lease, is
pany, 72 I.D. 189 (1965); Virgil V. Peter- forfeiture of the bid deposit. 43 CFR
son, A-30685 (March 30, 1967). 3132.4-3(b). Thus, every high bidder has

* ,; ,> * * an opportunity for a second guess if he
is willing to part with his deposit, and

Where competitive bidding is per- one who has omitted to submit a state-
mitted, however, price replaces time as ment required with his bid deposit has
the primary criterion for determining nt nt o t a oer hi
who will be awarded a lease or permit. bidder.
Competitive bidding is based upon the The Comr

underlying assumption that all bi nized that failure to comply with a
have an equal opportunity to compete
upon a common basis with other bidders. indaton, ee of a by

North Am ria ar ue th t th Xn invitation, even though prescribed by
North American argues that the mn- reuain'oea o las eestt 

tegrity of the bidding system would be regulation, does not always necessitate
compromised if the Department per- rejection of thebid.
mitted a late filing of a required state- In a recent decision he restated the
ment. It points out that a bidder could considerations pertinent to determining
withhold his deposit until he determined when deviations from the provisions of
whether he wanted to complete his bid an advertisement for bids may be
and then, after an opportunity to re- allowed :
evaluate the desirability of a lease, file "Whether certain provisions of an in-
or not file the deposit as he sees where vitation for bids are to be considered
his interest lies. mandatory or discretionary depends upon

This argument assumes that all re- the materiality of such provisions and
quirements are equally important so that whether they were inserted for the pro-
none can be neglected lest some bidder tection of the interests of the Govern-
gain an unfair advantage. We agree that ment or for the protection of the rights of
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bidders. Under an advertised procure-
ment all qualified bidders must be given
an equal opportunity to submit bids
which are based upon the same specifica-
tions, and to have such bids evaluated on
the same basis. To the extent that waiver
of the provisions of an invitation for bids
migh [sic] result in failure of one or more
bidders to attain the equal opportunity to
compete on a common basis with other
bidders, such provision must be con-
sidered mandatory. However, the concept
of formally advertised procurement, in-
sofar as it relates to the submission and
evaluation of bids, goes no further than
to guarantee equal opportunity to com-
pete and equal treatment in the evalua-
tion of bids. It does not confer upon bid-
ders any right to insist upon the enforce-
ment of provisions in an invitation, the
waiver of which would not result in an
unfair competitive advantage to other
bidders by permitting a method of con-
tract performance different from that con-
templated by the invitation or by
permitting the bid price to be evaluated
upon a basis not common to all bids. Such

provisions must therefore be construed to
be solely for the protection of the inter-
ests of the Government and their en-
forcement of waiver can have no effect
upon the right of bidders to which the
rules and principles applicable to formal
advertising are directed. To this end, the
decisions of this Office have consistently
held that where deviations from, or fail-
ures to comply with, the provisions of an
invitation do not affect the bid price upon
which a contract would be based or the
quantity or quality of the work required
of the bidder in the event he is awarded
a contract, a failure to enforce such pro-
vision will not infringe upon the rights
of other bidders and the failure of a bid-
der to comply with the provision may be
considered as a minor- deviation which
can be waived and the bid considered re-
sponsive. 45 Comp. Gen. 221, 223 (1965),

quoting 40 Comp. Gen. 321, 324 (1960)."
[Italics supplied.]

74 I.T. at 210-212.

That distinction is further men-
tioned in a footnote in Alaska Oil
and Minerals Corp., n.1, 29 IBLA
224, 231, 84 I.D. 114, 118 (1977), as
follows:

A key distinction was made in this deci-
sion [North American] between bids on
competitive mineral leases and offers on
noncompetitive mineral leases. For non-
competitive mineral lease offers, strict
compliance with regulations is required
because the essential element is deter-
mining the first qualified offeror. For
competitive lease offers, however, the
amount of the bid replaces priority of fil-
ing as the determining factor. Id. at 211;
Ballard E. Spencer Trust, Inc., 18 IBLA
25, 28 (1974),: aff'd, Ballard E. Spencer
Trust, Inc. v. Morton, 544 F.2d 1067 (10th
Cir. 1976) ; Silver Monument Minerals,
Inc., 14 IBLA 137, 139 (1974). [Italics in
original.]

Accordingly, pursuant to the au-
thority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the deci-
sion appealed from is reversed and
the case remanded to BLM to afford
appellant a reasonably limited op-
portunity to make the necessary
showings, e.g., 30 days from serv-
ice of notice. Upon compliance
therewith the lease is to issue to
appellant, all else being regular.

FREDERICK FISHMAN
Administrative Judge

WVE CONCUR:

EDWARD W. STuEBING
Adhninistrative Judge

ANNE POINDEXTER LEWIS
Administrative Judge
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CLARENCE RUNS AFTER
V.

ABERDEEN AREA DIRECTOR, BU-
REAU OF INDIAN AFFAIRS,
AND CHEYENNE RIVER SIOUX
TRIBE

8 IBIA 170

Decided October 27, 1980

Appeal from decision by area director
upholding superintendent's denial of
refund and refusal to terminate pay-
ments from appellant's Individual In-
dian Money account made pursuant to
an assignment of income claimed by
appellant to be invalidated by his dis-
charge in bankruptcy.

Affirmed.'

1. Bureau of Indian Affairs: Admin-
istrative Appeals: Acts of Agents of
the United States

Where review is sought of action by
BIA officials disbursing IIM account
funds pursuant to agency regulation,
their handling of the disbursements is
reviewable by the IBIA under 25 CFR
2.3.

2. Indians: Civil Rights-Indians:
Indian Civil Rights Act of 1968

A complaint that transfer of funds from
an IIM account violates due process
provisions of the Indian Civil Rights
Act, 25 U.S.C. § 1302 (1976), lies outside
the review authority of the Department
of the Interior.

3. Indian Lands: Allotments: Aliena-
tion-Indian Lands: Assignments

An Indian tribe, seeking to enforce debt
collection of loan secured by mortgage

of trust lands and assignment of income
from trust lands executed more than 1
year prior to bankruptcy, presented an
assignment of trust income executed in
conformity with 25 CFR 109.4 to BIA

officials responsible for administration of

appellant's IIM account. The security
interest thus obtained in appellant's
trust lands by the tribe is a perfected
security interest which attaches to the
fund and entitles the tribe to the pay-
ments made by the agency officials despite
appellant's intervening adjudication of
bankruptcy.

APPEARANCES: Clarence Runs
After, appellant, pro se; Wallace G.
Dunker, Esq., Aberdeen Field Solicitor,
for appellee area director.

OPINION BY
ADMINISTRATIVE JUDGE

ARNESS

INTERIOR BOARD OFD
INDIAN APPEALS

On July 6, 1960, appellant exe-
cuted a note for $13,500 secured by
a mortgage of 268 acres of appel-
lant's trust lands in Dewey County,
South Dakota, to the Cheyenne Riv-
er Sioux Tribe (tribe) under tribal
loan agreement No. 326. Earlier, on
Apr. 12,1960, he had executed an as-
signment to the tribe under agree-
ment No. 326 authorizing payments
to the tribe from income received
from his trust lands into his Indi-
vidual Indian Money account (IM
account), to be applied towards sat-
isfaction of the loan in the event of
his default of payments on the
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loan.' Both the mortgage and in-
come assignment were approved by
the agency superintendent con-
cerned. Quarterly payments on the
loan began on Jan. 15, 1961, and con-
tinued until Oct. 15, 1970. Mean-
time, appellant was adjudged a
bankrupt on Oct. 9, 1963 (No. BK

In pertinent part, the assignment provides:
"In consideration of the granting of a loan

to the undersigned under the terms of loan
agreement No. 326 the undersigned hereby
assigns to the lender as security for repay-
ment of such loan, the following: (a) All
property, except land, which is now or may
in the future be held in trust for the under-
signed by the United States; () all income
from trust land in which the undersigned now
has or may in the future acquire an interest;
(c) any income from any source and any funds
from any source accruing to the individual
Indian account of the undersigned.

"Any income received from the lands held
in trust by the United States Government or
any income received from the sales of personal
property.

"The undersigned hereby grants to the
superintendent of the agency under which the
lender is operating, full right, power and au-
thority to demand, collect, sue, or receipt for
any property and income of the undersigned,
and to apply such income on the indebtedness
of the undersigned to the lender. If payment Is
not made as set forth in the loan agreement of
the undersigned, said superintendent or his
authorized agency may take possession of any
trust property or income of the undersigned,
and dispose of the same in accordance with
Instructions of the Commissioner of Indian
Affairs, and apply the proceeds on said
indebtedness. :

"The undersigned does hereby appoint said
superintendent as the undersigned's attorney
to execute such leases on any trust land in
which the undersigned now has, or may in the
future acquire an interest, as the attorney may
find necessary to facilitate repayment of the
loan. The undersigned hereby gives the at-
torney power to do everything necessary in
the making of such leases as fully as the
undersigned could do, and hereby ratifies all
that the attorney shall lawfully do or cause
to be done under this authority.

"It is understood that in the case of death
of the undersigned, this assignment and power
to lease shall constitute a claim against trust
funds, income, or trust property superior to
that of the heirs of the undersigned."

63-94-C, U.S.D.C., D.S.D). Fol-
lowing adjudication, appellant pro-
tested the involuntary application
of trust income from his IIM ac-
count towards payment of the tribal
loan by the agency. In 1976 he made
a formal written demand that the
payments stop and that he be reim-
bursed for payments taken over his
objection. Both the Bureau of In-
dian Affairs (BIA) superintendent
and the area director concerned
opined that agency transfer of the
IIM funds was permissible as an
exception to the rule that the bank-
ruptcy law bars collection of dis-
charged debts, on the theory that
the transaction involved was an in-
formal collection procedure outside
the contemplation of the Bank-
ruptcy Act, the Act of July 1, 1898,
Ch. 541, 30 Stat. 544, as amended, 11
U.S.C. §§ 1 through 1103 (1976).
The matter is now before this Board
pursuant to 25 FR 2.19(b), upon
direct referral by the Commissioner
of Indian Affairs.

Appellant seeks to obtain reim-
bursement of all amounts paid since
his discharge in bankruptcy under
the 1960 assignment together with
an order preventing future diver-
sions of his trust monies to the tribe
through the use of the assignment.
Relying upon Abertin v. Colville
Confederated Tribes, 446 F. Supp.
430 (E.D. Wash. 1978), appellant
contends that collection of the debt
through presentation of an assign-
ment to the agency is barred by sec.
17 of the Bankruptcy Act, 11
U.S.C. it 35 (1976). He contends
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also that the taking of his III ac-
count monies was in violation of
due process requirements of the In-
dian Civil Rights Act of 1968, 25
U.S.C. § 1302 (1976).

The area director, represented on
appeal by the field solicitor, denies
that any effective objection to the
continued involuntary collection by
13IA of the debt for the tribe was
voiced by appellant following his
discharge in bankruptcy. He also
contends that, even if the debt was
not revived by involuntary pay-
ments made subsequent to dis-
charge, the collection process used
by the BIA on behalf of the tribe
was so informal as to constitute a
payment obtained without official
process of any kind, taking it out-
side the operation of the bank-
ruptcy statute. An added argument
is made that property of an Indian
bankrupt is exempt property with-
in the meaning of the Bankruptcy
Act provisions codified at 11
U.S.C. § 24 (1976), and that, since
the secured trust property could
not pass to the trustee in bank-
ruptcy (as it would otherwise have
done), the debt which the mortgage
and assignment of income secured
remained unaffected by the dis-
charge in bankruptcy. To support
this proposition, reliance is placed
upon a line of Federal cases includ-
ing In Re Penn, 41 F.2d 257 (D.
Okla. 1929); In Re Denison, 38
F.2d 662 (W.D. Okla. 1930); and
In Re ussie, 96 F. 609 (D. Or.
1899).

Appellant's analysis of the issue
presented concludes that the con-
tinued use of appellant's trust ac-
count by agency officials to pay the
tribal loan following the discharge
of the debt in bankruptcy violates
25 CFR 104.9 2 by permitting pay-

2 The Departmental regulation is interpreted
by the Bureau of Idian Affairs in its Indian
Affairs Manual at 42 IAM 6.3.3E(21) (h),
which provides:

"(h) Assignments of Trust Incone. Future
income may not be obligated to third parties
but may be assigned to secure loans. Form 5-
845 (Revised), Assignment of Income From
Trust Property, when approved by the Super-
intendent under authority delegated by Section
2.134 of Aberdeen Redelegation Order No. 2
Amdt 5 (14 1AM 4), is recognition of a
lender's right to demand and receive income
from the trust land described thereon from
the Superintendent, upon default of an Indian
borrower, and to apply such upon the indebted-
ness in accordance with the terms of the note
or other evidence of indebtedness. This assign-
ment form, however, is effective only if the
payments relating to the loan are not made by
the Indian borrower, to the lender as agreed
upon. The Superintendent should not honor
demand requests until he has first ascertained
(1) that the Indian borrower has defaulted,
and (2) that the lender has exhausted all
other means of effecting collection from the
borrower in accordance with the terms of the
agreement before resorting to demand against
the assignment. Credit extended to Indians on
open account, installment contracts, or con-
ditional sales contracts does not qualify as a
loan and Forms 5-845 shall not be approved
therefor. A point to be borne in mind in con-
nection with this form is that the three parties
involved are: (1) The Indian borrower (2)
the Superintendent, and (3) the lender. Form
5-845 does not make provisions for reflection
of a specified amount. This is determined by
the Superintendent after receipt of demand
correspondence from the lender. Any checks
drawn by the ISSDA in payment therefor,
shall be pursuant only to specific Form 5-139b
signed by the Superintendent or his designated
representative. The Form 5-139b should con-
tain the statement 'Funds obligated under
contractual arrangements approved in ad-
vance.' '25 CFR 104.9' should be cited as the
authority for the disbursement."
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ments from his IIM account which
are prohibited by an Act of Con-
gress, the Bankruptcy Act. The ap-
pellee's analysis of the matter
focuses upon the remedy sought
rather than the agency conduct
complained of, and concludes that,
for various reasons, neither of the
remedies sought-refund of mon-
ies taken nor prevention of future
takings of tribal money-is avail-
able to appellant as a matter of law.

Although the parties seemingly
disagree concerning whether there
was a reaffirmation of the debt in
loan No. 326, the administrative
record indicates their disagreement
concerns the effect of known facts
rather than the facts themselves.3

The issue is not whether there was
a reaffirmation, but whether the
agency must give effect to the 1963
bankruptcy decree. Finally, the
question is raised, if the Bankruptcy
Act does regulate agency: admin-
istration of this matter, what action
should be taken to properly apply
the law to the circumstances
described.

[1] Suggestion, is made that the
collection effort on behalf of the
tribe by the BIA is not reviewable
because it is not an agency action
concerning which review is possible

Appellant's brief at page 1 recites that
collections from the trust account were made
over his protest and that [r]ecently, the tribe
attempted to get him to sign * * * [a reaffir-
mation of the debt] but he refused." The Bu-
reau response to this assertion is that "[t]he
appellant falsely asserts that he made no such
arrangement [referring to the assignment of
income], with the tribe and also falsely asserts
that there now exists no agreement." Answer
Brief at 4.

under 25 CFR 2.3. Because the sub-
ject of this matter is the transfer of
IIM account funds claimed to be in
violation of agency regulation
establishing the method for han-
dling such funds, the decision to
continue to make the disbursements
objected to by appellant is within
the class of administrative action
described by 25 CFR 2.3(a), since
it involves a decision of an official
under the supervision of an area
director of the BIA not previously
approved by the Secretary. Accord-
ingly, it is concluded the Commis-
sioner of Indian Affairs correctly
referred the matter to this Board
for review pursuant to 25 CFR
2.19 (b) .4

[2] Since the decision in Santa
Clara Pueblo v. Martinez, 436 U.S.
49 (1978), it appears that review of
complaints claiming deprivations
of rights under the Indian Civil
Rights Act of 1968, the Act of Apr.
11, 1968, 82 Stat. 77, 25 US.C.
§§ 1301-1341 (1976), is outside the
authority of this agency. The sole
issue on appeal therefore concerns
the application of the Bankruptcy
Act to the conduct of agency busi-
ness under 25 CFR 104.9 in making
transfers from appellant's trust ac-
count.

[3] The Bankruptcy statute is an
Act of universal application, which

4 It should be noted, however, that the area
director's action in dispute was appealed to
the Commissioner in May 1977. While the ap-
peal to the Commissioner could have been re-
ferred to the Board 30 days later absent agency
action (25 CFR 2.19), the matter was not
referred to this Board until Jan. 14, 1980.

504 (87 I.D.
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applies to all individuals and Gov-
ernment agencies equally as it does
to all other segments of American
society. In Re Stineman, 155 F.2d
755 (3d Cir. 1946), reversed on
other grounds sub nom., United
States National Bank v. Chase Na-
tional Bank, 331 U.S. 28 (1947) ; In
Re Minot Auto Co., 298 F. 853 (8th
Cir. 1924). Nothing in the Bank-
ruptcy Act nor in the character of
the tribe as a sovereign entity is in-
consistent with a finding that the
Act's provisions are binding upon
all the parties to this matter. 5 (Cf.
Moron go Band of Mission Indians
v. Bureau of Indian Affairs, 7 IBIA

I The Asberti decision, cited above,
although now overruled by Martinez in its
holding that the plaintiff could maintain an
action under the Indian Civil Rights Act, ob-
served that tribal sovereignty and powers of
self-government are not infringed by a finding
that the Bankruptcy Act applies to Indian
tribes:

"I find that allowing a bankruptcy discharge
to operate against the Tribes in this case will
not undermine tribal institutions. Defendant
is engaged in the business of lending money,
following loan practices similar to those of
any non-Indian lender operating in the com-
mercial money market. Its claims that its loan
program would be hurt if a discharge in
bankruptcy is effective against it may be true.
But it does not necessarily follow that its busi-
ness activities should therefore constitute in-
ternal tribal affairs free from the reach of
applicable federal laws The Tribes' loan trans-
actions are commercial activities properly sub-
ject to the Bankruptcy Act. Section 17c(3) of
the Bankruptcy Act, 11 U.S.C. 35(c) (3), pro-
vides that the bankruptcy court shall deter-
mine the dischargeability of any debt not
excepted under Section 17a. For the reasons
stated above, I conclude that the Bankruptcy
Act is an implied waiver of tribal immunity
and that the bankruptcy court has the au-
thority to discharge plaintiff's debt to the
Colville Confederated Tribes." 446 . Supp.
430, 435 (1978).

299) 86 I.D. 680 (1979), declaring
the Highway Beautification Act of
1965 inapplicable to Indian reserva-
tions.)

Contrary to appellee's conten-
tions, the conduct of formal action
by the BIA, an official Govern-
mental agency, to enforce a security
instrument previously approved
pursuant to statute and agency reg-
ulation is not an informal collec-
tion device. It is official action, simi-
lar to court process. See Cirardier
v. Webster College, 563 F.2d 1267
(8th Cir. 1977).6 In this case,
agency action resulted in fore-
closure of the asSignment given by
appellant to secure his debt to the
tribe. In Re Penn, above, and re-
lated decisions cited by appellee
merely hold that trust assets which
are not. subject to legal process in a
direct action against the bankrupt
beneficiary of the trust cannot be
taken for the benefit of creditors by
the bankruptcy trustee. The cited
cases were decided before passage
of the Act of Mar. 29, 1956, 70 Stat.
62 (25 U.S.C. §483a (1976)), per-
mitting mortgage of Indian trust
lands under certain circumstances
and authorizing foreclosure or sale
of the land in the event of default.
The provisions of this statute, as
implemented by 25 CFR 121.34,

apply to the trust lands of appel-

°The court summarizes the rule thus "The
usual usage of 'process' denotes activation of
the formal legal machinery of a government
but not refusals by a nonpublic person to act."
563 F.2d at 1273 (1977).

332-468 0 - o - 3: QL 3
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lant whose mortgage and assign-
ment were approved by the agency
acting within its statuory mandate.
As those rules are here applied, the
execution of the security agree-
ments in full conformity to the
regulatory scheme established a
perfected security interest in favor
of the tribe within the purview of
the Bankruptcy Act. Cf., In e

Babcoce Box Co., 200 F. Supp. 80
(D. Mass. 1961).

Thus, the mortgaging statute, 25
U.S.C. § 483a (1976), has the effect
of placing a mortgagee of Indian

trust lands in the same position as
any secured creditor of land when
confronted by a bankrupt mortga-
gor. It was proper under the law
prior to 1978 for such a creditor to
claim his secured interest by pro-
ceeding against the security in the
appropriate forum. Usually the
forum would be a state court. In
this case, the appropriate forum
was the BIA office charged with ad-
ministration of assignments of IIM
accounts. Since the assignment of
income was a perfected security in-
terest under applicable agency reg-
ulations governing such transac-
tions, the tribe was entitled to take
its security interest by obtaining
payments through BIA from appel-
lant's IIM account. Under the cir-
cumstances, therefore, the tribe pro-
ceeded as it was entitled to do under
the bankruptcy law since the per-
fected lien it held on the IIM ac-
count effectively placed the security

in the possession of the tribe under
agency regulations.7

Appellant does not suggest that
the security interest held by the
tribe was improperly obtained, or
should have been included in his
assets taken by the trustee. While,
as he argues, the bankruptcy law
applies to this case, that law merely
requires that reference be had to the
applicable law, state or Federal,
which defines the rights of the par-
ties to the security transaction. Ros-
euberg v. Rudnieck, 262 F. Supp.
635 (D. Mass 1967). The assignment
given by appellant to the tribe was
made more than a year before bank-
ruptcy. Under the circumstances of
this transaction it appears a perfect-
ed security agreement under Fed-
eral law was in effect against ap-

7 The secured creditor under the Bankruptcy
Act as it applied to this case prior to the Act's
major revision by the Act of Nov. 6, 1978, 92
Stat. 2549, 11 U.S.C. § 101 (Supp. II 1978),
had several courses of action open. It could
seek to be included as general creditor (11
U.S.C. § 93(g) (1976)), or could pursue the
security for satisfaction of the claim (11
U.S.C. §93(h) (1976)). United States Na-
tional Bank v. Chase National Bank, spra.
The tribe chose to pursue the latter course.
The alternative courses of action available are
described in the Chase Bank opinion at 331
U.S. 83:

"Under these provisions, there are several
avenues of action open to a secured creditor
of a bankrupt * * * () He may disregard
the bankruptcy proceeding, decline to file a
claim and rely solely upon his security if
that security is properly and solely In his
possession. * i-* (2) He must file a secured
claim, however, if the security is within the
jurisdiction of the bankruptcy court and if he
wishes to retain his secured status, inasmuch
as that court has exclusive jurisdiction over
the liquidation of the security. * * () He
may surrender or waive his security and
prove his entire claim as an unsecured one.
* * *: (4) He may avail himself of his security
and share in the general assets as to the
unsecured balance." (Citations omitted.)
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pellant's IM account in 1963 and
the payment of accruing amounts
from the account was a proper ad-
ministration of the security ar-
rangement made. See Grain Mer-
chants of Indiana, Inc. v. Union
Bank and Savings Company, 408
F.2d 209 (7th Cir. 1969). (See aso
Anderson on the Uniform Commer-
cial Code, 2d Ed. (1971) § 9-108 :1
through 9-108 :5; Uniform Com-
mercial Code § 9-108.)

The reasoning in the Aubertin
opinion, cited above, and princi-
pally relied upon by appellant, is
directly applicable and controlling
in this case. Here, as in Aubertin,
money was withheld from an IIM
account following default by a bor-
rower soon to become a bankrupt;
the tribe possessed a perfected secu-
rity interest in the IIM account and
foreclosed against the security so
held; the intervening discharge was
ineffective to prevent payment of
the monies assigned from the bank-
rupt's 1IM account.'

Since the regulatory requirements
of 25 FR 109.4 were met by the
agency in administering the provi-
sions of 25 U.S.C. § 483a (1976),
and there was no regulatory conflict

I The Aubertin opinion points out at n.5, 446
F. Supp. 432 (1978) and again at 446 F. Supp.
436, that the bankruptcy decree did not dis-
charge specific debts, but merely ordered dis-
charged those debts which were dischargeable.
Under an amendment to the Act, not applic-
able here, the bankrupt Aubertin was able to
litigate the question whether the tribe's debt
was discharged. While in Aublertin the court
was able to avoid a. direct answer to the ques-
tion, i this case the security interest is found
to have survived discharge.

with any provision of the Bank-
ruptcy Act then in force, appellee
properly concluded that payments
according to the terms of the pre-
viously approved assignment of in-
come should be completed despite
the intervening bankruptcy of ap-
pellant. The determination by the
area director permitting continued
application of appellant's IM
funds to loan account No. 326 until
the debt is satisfied is affirmed.

This decision is final for the De-
partment.

FRANKLIN ARNESS,
Administrative Judge

I CONCUR:

WM. PHILILP HORTON
Chief Administrative Judge

WALTER S. BROWN
v.

COMMISSIONER OF INDIAN
AFFAIRS

8 IBIA 183

Decided October 28, 1980

Appeal from decision by Acting
Deputy Commissioner of Indian Affairs
denying appellant's request to gift
deed a portion of his allotment on the
Quinault Reservation to his nephew,
also an owner of a Quinault allotment,
on grounds that the nephew was not
qualified under the Indian Reorgani-
zation Act to receive such a gift.

Reversed.
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denying appellant's request to gift
deed a portion of his allotment on the
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also an owner of a Quinault allotment,
on grounds that the nephew was not
qualified under the Indian Reorgani-
zation Act to receive such a gift.

Reversed.
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1. Indian Tribes: Membership

It is for the Indian tribe, not this Depart-
ment, to determine composition of the
tribe. In 1922 the Quinault Tribe did not
recognize as members thereof any Indian
of the reservation, but affiliate member-
ships were authorized for persons of one-
quarter Quileute, Hoh, Chehalis, Chinook,
or Cowlitz blood, under specified condi-
tions.

2. Indian Lands: Allotments: Aliena-
tion-Indian Reorganization Act

In light of the unique hitsory of land
ownership and Federal-Indian relations
on the Quinault Reservation, any Qui-
nault allottee living on June 1, 1934,
should be entitled to receive other trust
land on the reservation by gift deed in
accordance with the provisions of secs.
5 and 19 of the Indian Reorganization
Act (25 U.S.C. §§ 465 and 479 (1976) ).

APPEARANCES: Daniel L. Van
Mechelen, Seattle, Washington, for
appellant; James R. Kuhn, Jr., Esq.,
Office of the Regional Solicitor, Port-
land, Oregon, for respondent.

OPINION BY CHIEF
ADMINISTRATIVE JUDGE

HORTON -

INTERIOR BOARD OF
INDIAN APPEALS

Walter S. Brown has appealed
from a decision rendered Sept. 21,
1979, by Acting Deputy Commis-
sioner of Indian Affairs, Theodore
C. Krenzke, wherein it was held
that appellant could not gift deed
a portion of his allotment located
on the Quinault Indian Reservation
(Allotment No. Q 1674) in trust

to his nephew, Daniel L. Van
Mechelen, holder of a trust patent
on the Quinault Reservation.

The Quinault Reservation is gov-
erned by the provisions of the In-
dian Reorganization Act of June 18,
1934. (IRA), 48 Stat. 984, 25
U.S.C. §461-486 (1976), as
amended. Sec. 5 of the Act, codified
at 25 U.S.C. § 465, generally au-
thorizes the gift conveyance of trust
land to an Indian or Indian tribe.
Sec. 19 of the Act, codified at 25
U.S.C. § 479, defines the term "In-
dian" for, among other purposes,
determining who may receive a gift
conveyance of an allotment in trust
status. This section reads in perti-
nent parts as follows:

§ 479. Definitions

The term "Indian" as used in sections
461, 462, 463, 464, 465, 466-470, 471-473,
474, 475, 476-478, and 479 of this title
shall include all persons of Indian de-
scent who are members of any recognized
Indian tribe now under Federal jurisdic-
tion, and all persons who are descend-
ants of such members who were, on
June 1, 1934, residing within the present
boundaries of any Indian reservation.
and shall further include all other per-
sons of one-half or more Indian blood.

The above section denotes three
means by which an individual may
be considered an Indian for certain
IRA purposes, including, as perti-
nent herein, eligibility to receive a
conveyance of trust land located on
an IRA reservation. The issue in
this appeal is whether Daniel I.
Van Mechelen, the proposed recipi-
ent of a gift of trust land located on
the Quinault Reservation, satisfies
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any of the "Indian" definitions set
forth in 25 U.S.C. § 479.

Summntary of Bureau's Position

The Commissioner's Office held
that Mr. Van Mechelen does not
satisfy the eligibility requirements
of sec. 479 because: (1) he is only
one-eighth Indian blood (Cowlitz),
precluding compliance with the
statutory classification of "persons
of one-half or more Indian blood';
(2) the Cowlitz Tribe, in which Air.
Van Mechelen is a member, neither
now nor in the past has received
Federal recognition, thereby pre-
cluding compliance with the statu-
tory classification of "persons of
Indian descent who are members of
any recognized Indian tribe now
under Federal jurisdiction"; and
(3) although Mr. Van Mechelen is
a descendant of a member of a rec-
ognized Indian tribe under Federal
jurisdiction, he was, nevertheless,
not a resident of the Quinault Res-
ervation on June 1, 1934, precluding
compliance with the residency re-
quirement of sec. 479.

A ppellant's Position

Appellant, who is represented in
this matter by Mr. Van Mechelen,
maintains that Indians who were
allotted lands on the Quinault Res-
ervation, even though not of Quin-
ault blood, may not be deprived of
benefits accorded individual In-
dians nder the IRA, especially
when such allottees appeared on the

census roll for the Quinault Reser-
vation when the IRA was enacted.

Preliminary Findings

The Bureau and appellant do not
disagree as to the following. Ar.
Van Mechelen is a member of the
Cowlitz Tribe, which is not feder-
ally recognized. He is the owner of
a trust patent located on the Quin-
ault Reservation. The trust patent
was granted by President Roosevelt
on Apr. 21, 1933, pursuant to the
Act of Mar. 4, 1911, 36 Stat. 1345.
Mr. Van Mechelen possesses less
than one-half degree Indian blood.
When the IRA was enacted, Mr.
Van Mechelen appeared on the offi-
cial census roll of Indians of the
-Quinault Reservation. However,
having been born on Sept. 22, 1928,
he was not old enough to vote on
the acceptance of the IRA, as were
adult Indians of the Quinault Res-
ervation.' Mr. Van Mechelen is a
descendant of an Indian who, on
June 1, 1934, was a member of a
recognized Indian tribe under Fed-
eral jurisdiction. On June 1, 1934,
Mr. Van Mechelen's actual residence
was not within the boundaries of
any Indian reservation.

Discussion, Other Findings, and
Conolusions

Appellant's chief theory in this
appeal is that notwithstanding that

1 Sec. 18 of the IRA left the choice of
whether or not the Act would apply to a par-
ticular reservation to a majority vote of the
adult Indians of the reservation. See 25 u.S.C.
§ 478.
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the present day Quinault Tribe
fails to recognize Mr. Van Mechelen
as a member thereof, as an "Indian
of the Quinault Reservation" when
the IRA was passed, Mr. Van Mech-
elen was a member of a federally
recognized group of Indians at that
time and, under the wording of sec.
19, he is presently entitled to the
benefits of the IRA. According to
appellant, the Bylaws of the Qui-
nault Tribe from 1922 to 1965 recog-
nize that the Quinault Tribe and
"Indians of the Quinault Reserva-
tion" were one and the same entities.
(Appellant's brief filed Aug. 29,
1980, at 3 and 7.)

As authority for the proposition
that membership in a recognized
tribe as of 1934 is sufficient to satis-
fy the requirements of sec. 19 of the
IRA, appellant cites the beginning
passage of the law which reads:
"The term 'Indian' * * * shall in-
clude all persons of Indian descent
who are members of any recognized
Indian tribe now under Federal ju-
risdiction." (Appellant's emphasis.)
We do not consider it necessary to
dwell on the import of the phrase
underscored above for the reason
that appellant cannot show that Mr.
Van Mechelen was a member of a
federally recognized tribe on June
18, 1934 (the date of enactment of
sec. 19). Accordingly, we are not
persuaded that the Quinault (or
Quinaielt) Reservation were "one
and the same" when the IRA was
passed.

Appellant's original position in
this appeal was that there was no

Quinault Tribe in 1934 but, instead,
a group known as the "Indians of
the Quinaielt Indian Reservation."
(Notice of Appeal dated Oct. 29,
1979, at 1.) In support of this con-
tention, appellant makes reference
to bylaws adopted by the first coun-
cil of this "group" on Aug. 24, 1922,
entitled: "By-laws of the General
Council of The Indians of the Qui-
naielt Indian Reservation." After
counsel for the respondent bureau
pointed out in its answer brief that
the bylaws cited by appellant com-
mence with the words, "We, the
members of the Quinaielt Tribe of
Indians of the Quinaielt Reserva-
tion," appellant replied as follows:

Mr. Kuhn points out my contention that
in 1934 there was no "Quinaielt Indian
Tribe."---I stand corrected. Mr. Kuhn's
"discovery" proves that the !'Quinaielt
Tribe of Indians of the Quinaielt Reser-
vation" and the "Indians of the Quinaielt
Indian Reservation" were one and the
same in 1922 and 1965 (when the bylaws
were amended) and all the years in be-
tween."

Reply Brief at 3.

[1] The Board does not accept
the strained interpretation which
appellant gives to the bylaws cited.
First, it is for the Indian tribe and
not this Department to determine
composition of the tribe. See Santa

Clara Pueblo v. Martinez, 436 U.S.
49 (1978); United States v. Mazu-
rie, 419 U.S. 544 (1975); Martinez
v. Southern Ute Tribe of Southern
Ute Reservation, 249 F.2d 915 (10th
Cir. 1957). Second, the 1922 Bylaws
of the Quinault Tribe, which were



507] WALTER S. BROWN V. COMMISSIONER OF INDIAN AFFAIRS 511
October 28, 1980

in effect in 1934, identified the re-
quirements necessary for member-
ship in the tribe. Contrary to appel-
lant's assertion, these bylaws did
not authorize membership for any
Indian of the reservation. Affiliate
memberships were authorized, how-
ever, for persons of one-quarter
Quileute, Hoh, Chehalis, Chinook,
or Cowlitz blood, und;er other speci-
fied conditions.2

Because appellant cannot show
that the Quinault Tribe recognized
Mr. Van Mechelen as a member
thereof in 1934, and in the absence
of any evidence that he was or is
now a member of any other feder-
ally recognized tribe, Mr. Van
Mechelen fails to satisfy the first
definition of "Indian" set forth in
25 U.S.C. § 479.

The only definition which Mr.
Van Mechelen can possibly satisfy
under 25 U.S.C. § 479, in order to
receive a gift conveyance of trust
land, is as a descendant of a mem-
ber of a federally recognized tribe
who, on June 1, 1934, was residing
within the boundaries of an Indian
reservations

The above criterion is susceptible
to several interpretations. There is
first of all an ambiguity as from
whom Congress expected residence
on a reservation at the time pre-
scribed. By memorandum dated
Mar. 24, 1976, former Associate

2 Article 1 (b) of 1922 bylaws.
3 Paraphrasing 25 U.S.C. § 479 which refers

in part to "all persons who are descendants of
such members who were, on June 1, 1934, re-
siding within the present boundaries of any
Indian reservation."

Solicitor for Indian Affairs Reid
Chambers advised the Commis-
sioner of Indian Affairs that the
"descendant" rather than the tribal
"member" must have resided with-
in an Indian reservation on June 1,
1934. We agree with this interpreta-
tion and the reasons therefor.
Appellant, whose cause would
benefit from an opposite interpreta-
tion, does not challenge the require-
ment as stated.

[2] The difficult question is re-
solving whether the residency re-
quirement of sec. 479 may be
satisfied by "constructive residence"
and, if so, the elements associated
therewith. By memorandum dated
June 14, 1976, former Associate
Solicitor Chambers also expressed
an opinion on this question:

It is pointed out in the Joint State-
ment [of the Quinault Nation and Qui-
nault Allottees Association of January
20, 1976] that some Quinault allottees
who voted to accept the Indian Reorga-
nization Act are now denied its benefits
by the bureau policy of requiring actual
residence on the Quinault Reservation
rather than constructive residency which
was purportedly required for voting on
the Act in 1935. I can see no difference
between actual and constructive resi-
dence in this situation. If the allottee is
not a member of a federally recognized
tribe, as provided in the first category
of the statutory definition, and is less
than one-half degree [Indian blood],
thus not meeting the criterion of the
third category, but is a descendant of a
tribal member and himself voted as a
Quinault allottee on the Reorganization
Act, then that is a rebuttable presump-
tion of their [sic] reservation residency.
* * I agree with the Joint Statement
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that persons receiving allotments on the
Quinault Reservation and who voted on
the Act should not now be denied its
benefits.

In response to the above opinion,
the Business Committee of the
Quinault Indian Nation offered its
views thereon in a statement to the
Assistant Secretary for Indian Af-
fairs dated July 24, 1978. It sur-
mised from Mr. Chambers' opinion
that non-adult person who were
ineligible to vote in the IRA elec-
tion would be unable to establish
"constructive residency." With re-
spect to this situation, the Business
Committee stated: "It does not ap-
pear to be equitable to limit the con-
cept of a rebuttable presumption
of constructive residence on the res-
ervation by denying that presump-
tion to those who, but for their
minority, would have had the op-
portunity of establishing it."

Notwithstanding the Associate
Solicitor's opinion generally favor-
ing under the law a constructive
residency approach, and the specific
consent of the Quinault Business
Committee to the extension of this
rule to persons possessed of trust
interests on the Quinault Reserva-
tion who, but for their minority,
could have voted on the application
of the IRA to the Quinault Reserva-
tion, the Bureau of Indian Affairs
has adhered, at least in the instance
of Mr. Van Mechelen, to an actual
residency requirement.

We believe an actual residency re-
quirement is too restrictive for pur-
poses of determining who may

receive an inter vivos gift of trust
land on the Quinault Reservation
under the provisions of 25 U.S.C.
g 465 (or under 25 U.S.C. § 483
which also provides for conveyances
of trust property). In light of the
unique history of land ownership
and Federal-Indian relations on the
Quinault Reservation, any Quinault
allottee living on June 1, 1934,
should be entitled to receive other
trust land on the reservation by
gift deed.

Relevant History of the Quinault
Reservation

By the Treaty of Olympia, the
Quinault and Quileute Tribes ceded
to the United States almost all of
the lands they claimed. 4 A provi-
sion of that treaty allowed the
United States to later remove these
tribes from their original reserva-
tion or reservations and consolidate
them with "other friendly tribes or
bands." In 1813 President Grant
signed an Executive order setting
the boundaries of the present Quin-
ault Reservation for the benefit of
the Quinault, Quileute, Hoh, Quit,
and "other tribes of fish-eating In-
dians on the Pacific coast." 5

Following passage of the Gen-
eral Allotment Act,6 allotments
were made to individual Indians on
the Quinault Reservation. In 1911
Congress directed the Secretary of
the Interior to make allotments on

4 Treaty of July 1, 1855, and Jan. 25, 1856,
12 Stat. 971.

5Executive order of Nov. 4, 873, 1 Kappler,
Indian Affairs Laws and Treaties 923 (1903).

' Act of Feb. 8, 1887, 24 Stat. %89
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the Quinault Reservation to "all
members of the Hoh, Quileute,
Ozette, and other tribes of Indians
in Washington who are affiliated
with the Quinaielt [a.k.a. Quin-
ault] and Quileute Tribes * * * and
who may elect to take allotments on
the Quinaielt Reservation rather
than on the reservations set aside
for these tribes." Act of Mar. 4,
1911, 36 Stat. 1345.

Following the 1911 Allotment
Act, several court decisions were
rendered interpreting the law. In
tUnited States v. Payne, 264 U.S.

446(1924), the Court disapproved
of the refusal by the Bureau of
Indian Affairs to make allotments
of timberland, after the available
grazing and agriculture land on the
reservation had been allotted. In
1931 the Supreme Court held as too
restrictive the Secretary's interpre-
tation concerning which Indians
were entitled to an allotment under
the 1911 Act. Halbert v. United
States, 283 U.S. 753 (1931). The
Court there found that the Che-
halis, Chinook, and Cowlitz Tribes
were among those referred to by
Congress in the Act as affiliated with
the Quinault and Quileute Tribes.
Further, the Court held that per-
sonal residence on the Quinault
Reservation was not required to ob-
tain an allotment.

After the Halbert decision the
Department resumed the allotment
process on the Quinault Reserva-
tion. With passage of the Indian
Reorganization Act in 1934 the al-

lotment of Indian reservation land
in severalty to any Indian was
ended. 25 U.S.C. § 461. A referen-
dum on the adoption of the IRA
was voted on by adult Indians of
the- Quinault Reservation on Apr.
13, 1935, pursuant to sec. 18 of the
Act, resulting in acceptance of the
IRA for the Quinault Reservation.7

Application of the IRA to Quinault
A Ziottees

The respondent Bureau contends
in this appeal that pre-IRA history
on the Quinault Reservation is ir-
relevant to the effect and applica-
tion of the IRA today:

Mr. Van Mechelen received a trust
patent pursuant to the Act of 1911 as
construed in Halbert v. United States,
.sapra, as a Cowlitz Indian and not be-
cause he was a member of a federally
recognized tribe. The IRA, was a wholly
new scheme of land acquisition and under
section 5 the Secretary is authorized in
his discretion to acquire land in trust
for those who are "Indians" as specifi-
cally defined in the Act. There is no inter-

relationship between the 1911 Act and
patents issued thereunder and the pro-
visions of the IRA.

Answer Brief at 12.

We do not agree that it is imper-
missible for the Department to
draw on pre-IRA history on the
Quinault Reservation in interpret-

7 The majority of the Indians actually re-
siding on the reservation voted against accept-
ance of the IRA. The election was carried by
"absentee voters." Memorandum to Commis-
sioner of Indian Affairs from Superintendent,
Taholah Agency, dated Sept. 4 1935.
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ing or applying IRA requirements. 8

Indeed, that is the very exercise
which the Department performed
in 1935 in determining the eligibil-
ity of Indians to vote in the IRA
'election pursuant to sec. 18 of the
Act. Recognizing that there existed
a large number of Quinault allot-
tees who were absent from the reser-
vation,9 the Commissioner of In-
dian Affairs instructed the Superin-
tendent of the Taholah Agency by
memorandum dated Mar. 19, 1935,
that reservation residence for pur-
poses of determining eligibility to
vote on application of the IRA
could be actual or constructive. The
Commissioner went on to instruct
that in the case of constructive resi-
dence there must be a "certificate of
the absentee voter that he is merely

I In the recent Supreme Court decision,
United States v. Mitchell, - U.S. -,
100 S. Ct. 1349 (1980), the Court examined the
Secretary's trust obligations on the Quinault
Reservation as envisaged by Congress in both
the General Allotment Act and the Indian Re-
organization Act. 100 S. Ct. 1349, 1351, 1358.

9 In Halhert, the Court explained this ab-
senteeism as follows:

"The Act of 1911 does not purport to make
the right to an allotment dependent on a per-
sonal residence on the reservation. It is a
special act relating only to this reservation.
The land within the reservation is generally
covered with a heavy growth of timber and is
difficult of clearing. As a rule the Indians are
poor and would be without means of support-
ing themselves while attempting to clear the
land. The treaty secures to them the right of
taking fish at all usual and accustomed
grounds. Most of them are fishermen, but a few
find employment in lumber camps. Most of
them have for many years resided in small
villages outside the reservation. Some of the
villages are within small reservations made by
executive orders; but the majority of the In-
dians have always lived outside any reserva-
tion." 283 U1.S. 753, 760.

residing away temporarily and ex-
pects to return to the reserva-
tion." 0

The Board perceives of no reason
why constructive residence should
suffice for participating in the IRA
election under sec. 18, yet not suffice
for purposes of receiving land in
trust under sees. 5 and 19 of the
Act. 1 Further, in view of the fact
that all Quinault allottees became
bound by the strictures of the IRA,
whether or not they voted for its
application to the Quinault Reser-

lo The actual letter of instruction sent by
the Agency Superintendent to absentee voters
prior to the IRA election stated, among other
things:

"[AlIthough you are absent from your reser-
vation you should be entitled to vote on the
Indian Reorganization Act * provided you
are able to sign the enclosed statement to
the effect you regard this reservation as your
permanent home and legal residence C i C,

This vote, or this law, places you under no
obligations either to the Government or the
tribe as to returning to the community or
reservation."

"W we (o not reach the question whether
"constructive residence" is sufficient for other
matters in which residence may be required
under the IRA. In this regard, it is noted that
Mr. Van Mechelen, representing an association
known as "Indians of the Quinault Reserva-
tion," has pursued an administrative appeal
through the Commissioner of Indian Affairs
concerning the alleged entitlement of such
group to formally organize under the IRA. By
decision dated Apr. 7, 1980, the Commissioner
denied appellants' requested relief, incorporat-
ing the views of the Acting Associate Solicitor
for Indian Affairs set forth in a memorandum
to the Commissioner dated Mar. 8, 1980.
Among other things, the Acting Associate
Solicitor concluded in the foregoing memoran-
dum : "It does not follow that the constructive
residence in 1935 which was sufficient to en-
title absent allottees to vote on the applica-
tion of the IRA is sufficient 'residence' in 1980
to entitle them to demand the right to organize.
This is particularly true since the 'construc-
tive residence' of 1935 was based on an inten-
tion to return to the reservation, an intention
which most of the allottees have not pursued."
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vation,12 the constructive residence
test for sees. and 19 purposes
should not be limited to whether or
not the allottee voted or was eligible
to vote in the IRA election. Just as
the General Allotment Act and the
Allotment Act of 1911 permitted ac-
quisition .of allotments regardless of
the allottee's age, the IRA contains
no age limitation on eligibility to
receive inter vivos conveyances of
trust land. Accordingly, we hold
that any Indian who was allotted
land on the Quinault Reservation
and who was living on June 1, 1934,
constructively satisfies the residency
requirement of sec. 19 of the IRA.

In addition to according equal
treatment to original alottees of
the reservation, the above rule pro-
motes one of the major objectives
of the IRA in that it allows reserva-
tion land to be preserved in trust
status. Under the present policy of
the Bureau, appellant in the case
at bar could gift deed trust land to
his nephew, but the land would
have to be conveyed in fee.'3 Fur-
ther, the rule as stated will narrow
the gap between that which can be
accomplished through inter vivos
conveyances and that which can
now be done by devise. See 25 U.S.C.
§ 464, as amended by the Act of
Sept. 26, 1980, 94 Stat. 1207 (P.L.
96-363). This recent enactment is

52 Thus, for example, all allottees on the
Quinault Reservation, whether or not members
of the Quinault Tribe, saw legal title to their
trust land vested in the United States in-
definitely (section 2, IRA).

13 Presumably. the legitimate aim of the
Quinault Tribe to acquire land interests on
the reservation is also frustrated when such
interests are conveyed to others in fee.

significant in that it was passed by
Congress to relax IRA restrictions
on the devise of trust property. Sec.
4 of the IRA as initially adopted by
Congress permitted the devise of
trust property only to the tribe
upon whose reservation the land is
located, to any member of such
tribe, or to any legal heir of the
testator. The Act of Sept. 26, 1980,
now permits the devise of trust
property by an Indian testator gov-
erned thereby to the testator's heirs,
lineal descendants and to "any
other Indian persons for whom the
Secretary of the Interior deter-
mines that the United States may
hold land in trust."

The Board has considered in this
appeal whether 25 U.S.C. §§ 465 and
479 could be further interpreted as
authorizing inter vivos conveyances
of trust lands among any Indians
possessed of trust allotments on the
Qiiinault Reservation, consistent
with the direction Congress has now
taken with respect to testamentary
conveyances on IRA reservations.
We conclude that there is no legal
basis for such an extended interpre-
tation of present IRA requirements
and that it is for Congress, if appro-
priate, to equalize the standards for
inter vvos and testamentary con-
veyancing of trust or restricted
property. The principle that rights
and restrictions conferred on orig-
inal allottees as recipients of trust
patents run with the land (see Es-
tate of Louis Harvey Quapaw, 4
IBIA 263, 82 I.D. 60 (1975) );
Coucl v. Udall, 404 F.2d 97 (10th
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Cir. 1968), has no application here.
The "Indian" definitions set forth
in 25 U.S.C. § 479 represent specific
requirements which must be satis-
fied on an individual basis. Had
Congress intended that any Indian
possessed of a trust allotment on an
IRA reservation could receive an
inter vivos gift of similar land, it
could easily have so provided.

Therefore, by virtue of the au-
thority delegated to the Board of
Indian Appeals under 43 CFR 4.1,
the decision of the Acting Deputy
Commissioner of Indian Affairs

dated Sept. 21, 1979, denying appel-
lant's proposed gift of trust prop-
erty to his nephew, Daniel L. Van
Mechelen, on grounds that such
conveyance was prohibited by law,
is reversed. This decision is final for
the Department.

WM. PHILIP HORTON

Chief Administrative Judge

I CONCUR:

FRANKLIN D. ARNESS

Administrative Judge

U.S. GOVERNMENT PRINTING OFFICE: 1980 - - 332-488 QL 3
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ON-STRUCTURE, DEEP
STRATIGRAPHIC TEST WELLS*

M-36922
October 29, 1980

1. Outer Continential Shelf Lands Act:
Geological and Geophysical Explora-
tion

A deep stratigraphic test, whether drilled
on or off a structure believed to hold oil
or gas, is a kind of geological explora-
tion. Therefore, the Secretary has the
authority to allow prelease on-structure
tests under sec. 11 of the Outer ContI-
nental Shelf Lands Act.

To: Secretary
From: Solicitor
Subject: On-Structure, Deep Strati-
graphic Test Wells

You have asked me to interpret
your authority under sec. 11 of the
Outer Continental Shelf Lands Act,
as amended. Specifically, you ask
whether you may allow permittees
to drill a deep stratigraphic test
well on a structure before it is
leased. As this office has said in the
past, you may.

Background
Exxon Co., U.S.A., and the

American Petroleum Institute
(API) have filed petitions arguing
that you lack this authority. Their
arguments travel the same path.

They look to the language of the
original sec. 11:

Any agency of the United States and
any person authorized by the Secretary
may conduct geological and geophysical
explorations in the Outer Continental
Shelf, which do not interfere with or

*Not in chronological order

endanger actual operations under any
lease maintained or granted pursuant to
this Act, and which are not unduly harm-
ful to aquatic life in such area. [43 U.S.C.
§ 1340(a) (1).]

The petitioners say that an on-
structure, deep stratigraphic test
well is not a geological exploration.
They support their view by quoting
four definitions from the Williams
and Meyers Manual of Oil and Gas
Terms (4th ed. 1976): "geophysical
surveys," "exploration," "geologi-
cal surveys," and "exploratory
well." The key to their argument,
however, lies in the distinction be-
tween the latter two terms. Geolog-
ical surveys and exploratory wells
both include drilling, but surveys
drill only to gather information
about the rock strata. Exploratory
wells, on the other hand, are drilled
"for the purpose of ascertaining
the presence underground of a com-
mercial petroleum deposit." The pe-
titioners conclude that on-structure
test wells are always drilled for the
purpose of discovering oil and gas.
Therefore, a test well is not a geo-
logical exploration.

The petitioners did not quote the
Williams and Meyers definition of
"stratigraphic test."

Analysis
'The Department's authority

comes from 43 U.S.C. § 1340(a) (1),
the original sec. 11 of the Outer
Continental Shelf Lands Act of
1953. The petitioners correctly look
to the original statute to see
whether the Secretary has the nec-
essary authority, but then they re-

87 I.D. No. 11
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sort selectively to a glossary to Cong. Rec. 4908 (1953). The May 14
support their view. Academicians version of S. 1901 said nothing
and legislators often speak different about exploration. The Department
languages, and the language of the of Justice, in a letter dated May 26,
Congress is generally better inter- called this omission to the Senate's
preted by its committee reports than attention and suggested that explo-
by specialized manuals. Judge ration "might well be conditioned
Learned Hand said it best: on securing a permit from the Secre-
[It is] one of the surest indexes of a tary." S. Rep. No. 411, 83rd Cong.,
mature and developed jurisprudence not 1st Sess. 39 (1953). The Senate fol-
to make a fortress out of the dictionary; lowed this suggestion and drafted
but to remember that statutes always a new § 11 to its bill, using the lan-
have some purpose or object to accom- guage that ultimately was enacted.
plish, whose sympathetic and imagina- Sec. 11 added two items to the
tive discovery is the surest guide to their House's § 17: the permit require-
meaning. abell v. Markham, 148 F. 2d ment (implicit in the word "author-

ized") and the requirement that
We must first look to the legisla- exploration must not be unduly

tive history of the 1953 Act to see harmful to aquatic life in the area
what Congress intended the term explored. S. Rep. 411, 83rd Cong.,
"geological and geophysical explo- Ist Sess. 14 (1953). Although the
rations" to encompass. Senate abandoned S. 1901, it re-

The Outer Continental Shelf tained most of its provisions as Sen-
Lands Act of 1953 originated as ate amendments to H.R. 5134. The
H.R. 5134. That bill, as introduced Conference Report followed the
on May 12, 1953, proposed to add Senate's version. See H. Rep. 1031,
several new sections to the Sub- 83rd Cong., 1st Sess. (1953).
merged Lands Act, May 22, 1953, My reading has revealed nothing
67 Stat. 29 (1953). Proposed new to suggest that Congress intended
§ 17 restricted in one respect the to narrow the meaning of "geologi-
rights granted to lessees under an cal and geophysical explorations."
OCS lease: Given the Congressional purpose to
Geological and Geophysical Explora- reserve the right to explore to any
tions-The right of any person, subject to authorized explorer, courts will fa.
applicable provisions of law, and of any vor a broad interpretation of the
agency of the United States to conduct phrase. The question, then, is wheth-
geological and geophysical explorations er deep stratigraphic test drilling is
in the outer continental shelf, which do
not interfere with or endanger actual a form of geological or geophysical
operations under any lease issued pur- exploration. Because the meaning of
suant to this Act, is hereby recognized. stratigraphic test drilling was clari-
99 Cong. Rec. 4893 (1953). fied only within the last twenty to

At about the same time S. 1901 thirty years, a brief review of its
was introduced in the Senate. 99 evolution is in order.
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The interest of the oil and Igas breaks in the layers of rock under-
industry in stratigraphic drilling ground. Stratigraphic traps are cre-
did not become significant until the ated by changes in the texture of the
1950's. Before that time, explorers rock within unbroken layers. The
searched underground primarily for extent to which oil and gas move, or
abnormal features called "structural "migrate," underground depends
traps." These traps, most commonly upon how porous and permeable the
occurring on salt domes, anticlines, rock is. Oil and gas moving through
and faults, are disruptions in the porous and permeable rock become
earth's strata, caused by forces deep trapped when the rock's texture
in the earth. These forces have dis- turns non-porous and impermeable.
torted, fractured, and displaced the The difference between structural
layers of rock comprising the earth's and non-structural traps was impor-
crust, bringing impermeable rock tant to the oil and gas industry in
and permeable rock to rest together. the 1950's, because existing explora-
As oil and gas passing through the tion techniques were not adequate to
permeable rock reach the impermea- detect traps created by these changes
ble rock, they begin to accumulate. in. texture (or stratigraphy, to use
They are trapped within the per- the broader and more scientific
meable strata by the impermeable term). See Smith, "Stratigraphic
strata. Explorers searched for these Drilling in the Rocky Mountain
traps (as they do today) with a Area," 17 Oil and Gas Compact
variety of geological and geophysi- Bull. 48, 49 (June, 1958). As a con-
cal techniques, including several sequence, geologists and geophysi-
kinds of well logs, and seismic, mag- cists began to turn to the strati-
netic, and gravity surveys. graphic test to gather the data they

But the more these structural needed.
traps were explored and developed, Three articles in the 1958 Oil and
the less chance there was to find ad- Gas Compact Bulletin show that,
ditional commercial quantities of oil while a precise definition of strati-
in other structural traps in the fu- graphic test drilling lacked univer-
ture. The number of these traps is sal acceptance, industry agreed on
finite: so, obviously, as each new one some of the elements of a definition.
was found, the number of traps re- The first article, by an oil company
maining to be found decreased. Con- geophysicist, described a strati-
sequently, explorers realized that graphic test well as "a hole in the
they needed to exploit a different earth for purposes of obtaining in-
kind of trap: the "stratigraphic formation [on] structure, lithology,
trap." Stratigraphic and structural porosity, and permeability." Smith,
traps confine oil and gas in much above, at 49. The article added that
the same way, but they are created the well should be drilled into po-
differently. Structural traps, to re- tential reservoirs of oil and gas, but
peat, are caused by bends, folds, or nevertheless distinguished between
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stratigraphic wells and "wildcat"
wells:

A definite drilling program must be de-
signed to isolate the area where a wild-
cat may be drilled for stratigraphic oil
accumulation. In order to do this, the
[stratigraphic] test holes must penetrate
the prospective oil-or-gas bearing forma-
tion. Id. at 50.

The second article, by an oil com-
pany geologist, admitted that "the
term 'Stratigraphic Test' is difficult
to define;" but though the author
was struggling with his terminol-
ogy, he basically agreed with the ele-
ments described in the first article.
Stratigraphic wells and wildcat
wells were different:
[A] strat hole is a hole drilled to obtain
lithologic information on units in the
subsurface. These data were used * * *
to further our geological knowledge, with
the end product, of course, the drilling
of successful wildcat wells in prospects
thus delineated. * * [I]f a hole has an
average chance to produce, and would be
completed as a producing well if it was
indicated to be a discovery, it is then a
wildcat rather than a core hole or a well
drilled purely for information. Hart,
"Value of Stratigraphic Tests," 17 Oil
and Gas Compact Bulletin 53 (June,
1958).

But the expense of drilling kept
the author from sticking to his defi-
nitions. He believed that it was
sometimes appropriate to convert a
stratigraphic well into a wildcat
well (by increasing the size of the
hole and completing it for produc-
tion) if oil were found. "To plug
and abandon a hole and redrill in
the immediate vicinity is obviously
waste." Id. at 54. Nevertheless,
"strat or core hole programs are de-
signed to obtain information much

as are geophysics, surface geology,
air photos or any other exploration
programs, not as a means of dis-
guising a wildcat." Id. The differ-
ence between stratigraphic and core
holes is that the stratigraphic hole
is drilled into "potentially produc-
tive horizons" for data on porosity,
permeability, lithology; core holes,
on the other hand, "are primarily
drilled for structural data." Id. at
53.

The most important article was
the third. It was the report of the
Interstate Oil Compact Commis-
sion's Committee on Regulatory
Practices for Stratigraphic Test
Holes. The Committee reported on
problems created by the vagueness
of state regulations on stratigraphic
drilling, with the purpose of draft-
ing model regulations for the states
to adopt. Consequently, the Com-
mittee considered the variety of
meanings of stratigraphic drilling
both in the industry and in state
regulations. One of the products of
this work was a set of standardized
definitions:
Structure test-Hole drilled for geologic
structure alone, although other types of
information may be acquired during the
drilling. This type of hole is drilled to a
structural datum which is normally short
of the known or expected producing zone
or zones.

: e e* * *

Stratigraphic test-Hole drilled for stra-
tigraphic information, including lithology
(facies), porosity and permeability. It is
drilled to penetrate a potentially produc-
tive zone, and thus may result In pro-
duction.

17 Oil and Gas Compact Bull. 43
(Dec. 1958).
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These two definitions are used by
Williams and Meyers in their M¢an-
ual of Oil and Gas Terms 571, 574
(4th ed. 1976), the book on which
the petitioners rely.

This review of the development
of the definition of stratigraphic
test drilling shows that for many
years there has been widespread
agreement upon four points. First,
a stratigraphic test is an accepted
form of geological exploration. Sec-
ond, its purpose is to gather geologi-
cal information on the stratigraphy
of an area believed capable of hold-
ing commercially valuable accumu-
lations of oil or gas. Third, a strati-
graphic test is most effective when
it is drilled into this area. Fourth,
direct evidence of the presence of
oil or gas (called a "hydrocarbon
show") is the most reliable form of
geological information on the pres-
ence of oil or gas.

The petitioners try to support
their view by invoking the terms of
the OCS lease. The lease grants an
exclusive right "to drill for, develop
and produce oil and gas." They say
that if the Secretary may allow pre-
lease, on-structure test wells under
§ 11, he may also allow explorers to
drill these tests on another com-
pany's lease. This, they say, would
deny lessees the exclusive right to
drill for oil and gas.

Sec. 11 itself does not stop the
Secretary from allowing on-struc-
ture tests on tracts already leased.
Whether the language of the lease
would prevent this and whether the
Secretary has the authority to issue

such a lease provision are questions
beyond the scope of this opinion.

Conclusion
Deep stratigraphic tests, on or off

structures potentially holding oil or
gas, are geological explorations
within the meaning of 43 U.S.C.
§ 1340.

CLmDE 0. MARTZ

Solioitor

GRAFTON COAL CO., INC.

2 IBSMA 316

Decided November 4, 1980

Appeal by the Office of Surface Mining
Reclamation and Enforcement from an
Apr. 23, 1980, decision of Administra-
tive Law Judge Tom M. Allen in
Docket No. CH 0-165-R, vacating
Notice of Violation No. 80-I-37-5 and
Cessation Order No. 80-I-37-2, issued
to Grafton Coal Co., Inc., for an alleged
failure to eliminate a highwall in vio-
lation of 30 CFR 715.14.

Affirmed as modified.

1. Surface Mining Control and Recla-
mation Act of 1977: Administrative
Procedure: Generally-Surface Min-
ing Control and Reclamation Act of
1977: Notices of Violation: Specificity

Under the circumstances of this case, it
was error for the Administrative Law
Judge to vacate a notice of violation on
his own motion on the grounds that it
lacked reasonable specificity as required
by see. 521(a) (5) of the Act when the
parties expressed no confusion about the
nature of the alleged violation.

521
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2. Surface Mining Control and Recla- OPINION BY THE INTERIOR
mation Act of 1977: Eackfilling and BOARD OF SURFACE MINING
Grading Requirements: Generally- AND RECLAMATION
Surface Mining Control and Reclama- APPEALS
tion Act of 1977: Evidence: Gener- The Office of Surface Mining
ally-Surface Mining Control and Reclamation and Enforcement
Reclamation Act of 1977: State Regu- (OSM) filed for review of a deci-
lation: Generally sion of the Hearings Division va-
Under the circumstances of this case, suf- eating Notice of Violation No.
ficient evidence was presented to show 80-I-37-5 and Cessation Order No.
that unforeseen circumstances arose dur- 80-1-37-2 for failure to abate the
ing regrading, that the state regulatory violation listed in the notice. The
authority approved a change to the per- notice and order were issued to
mit under its established procedures, and
that the change was carried out in ac- Grafton Coal Co., Inc. (Grafton),
cordance with the requirements of 30 for an alleged failure to eliminate
CFR 715.14(b). a highwall in violation of 30 CFR
3. Surface Mining Control and Recla- 715.14. This action was taken pur-
mation Act of 1977: State Regulation: suant to the Surface Mining Con-
Generalty trol and Reclamation Act of 1977

(Act).' For the reasons discussed
Because OSM is entitled to rely on the below, we affirm the decision as
permit package as evidence of the con- modified.
ditions under which mining and recla-
mation have been approved, the failure of Background
a state regulatory authority to require
written documentation of approved per- On Jan. 28, 1980, OSM inspected
mit changes to be placed in the permit s R s
package exposes a permittee to potential Grafton s Radabaugh surface mine
liability under the Act. in Lewis County, West Virginia.

Mining and reclamation had been
APPEARAiCES: Harold Chambers, completed and no one was present
Esq., Office of the Field Solicitor, at the site. OSM issued Grafton
Charleston, West Virginia, and Mar- Notice of Violation No. 80-I-37-5
cus P. McGraw, Esq., Assistant Solici- on Jan. 31, 1980, for "failure to
tor for Enforcement, Division of Sur- eliminate highwall" in violation of
face Mining, Office of the Solicitor, 30 CFR 715.14 and required the
Washington, D.C., for the Office of Sur- company to "eliminate highwall" on
face Mining Reclamation and Enforce- the "area where highwall has not
ment; ames Rodney Christie, Esq., been eliminated" by 8 a.m. on
Clarksburg, West Virginia, for Graf- Feb. 29, 1980. Grafton filed an ap-
ton Coal Co., Inc.; Homer A. Speaker, plication for review of this notice
Esq., Assistant Attorney General, on Mar. 3, 1980. After a follow-up
Charleston, West Virginia, for amicus

Act of Aug. 3, 1977, 91 Stat. 445, 80curiae the State of West Virginia. u.s.c. §§ 1201-1328 (Supp. II 1978). :

[87 I.D.
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inspection conducted on Mar. 25,
1980, OSM issued Grafton Cessa-
tion Order No. 80-I-37-2 for failure
to abate the violation listed in the
notice. On Apr. 10, 1980, Grafton
filed a petition for temporary relief
from the imposition of the $750 per
day minimum penalty required by
sec. 518(h) of the Act, 30 U.S.C.
§ 1268(h) (Supp. II 1978). A hear-
ing on the petition was held on
Apr. 15, 1980.

At the hearing,2 the OSM inspec-
tors testified that they issued the no-
tice because they believed that about
200 feet of a terrace at the top of the
3,000-foot long backfill on this site
was original highwall (Tr. 41-42,
44, 48, 70). Under 30 CFR 715.14
(b) (2) (iii), highwalls may not be
left as part of a terrace (Tr. 20, 86).
Grafton's engineer visited the site
after the notice was issued (Tr. 9-
10), but was unable to say whether
all of the original highwall was
eliminated before the terrace was
constructed (Tr. 16). The State in-
spector who visited the site periodi-
cally during the mining process tes-
tified for Grafton that the highwall

2
Although this hearing was described and

conducted as a temporary relief hearing, the
Administrative Law Judge issued a decision
on the merits at its conclusion. In Cravat Coal
Co., 2 IBSMA 136. 87 I.D. 308 (1980), the
Board vacated that part of a decision grant-
ing permanent relief on the merits when OSM
objected that it was not given notice that a
final decision would be rendered at the tem-
porary relief hearing and so had not pre-
sented its entire case. While the Board still
holds that 43 'CFR .4.1123 requires that the
parties be given advance notice of the nature
of the hearing, it declines to vacate the deci-
sion on that ground when the potentially
disadvantaged party, in this case OSM, has
not objected to the procedure.

was completely eliminated and the
terrace was cut into the backfill ma-
terial (Tr. 29-30).

The permit for this site was is-
sued in June 1978 (Tr. 14). It did
not provide for a terrace (Tr. 11).
The terrace was a drainage control
measure planned during the regrad-
ing process (Tr. 11) and approved
by the State inspector in the field.
According to the inspector, the final
plan was acceptable to the State
(Tr. 21, 24, 27, 34). Grafton had
been issued a grading release and
about 82 percent of the bond had
been returned (Tr. 13, 24).

At the close of the hearing, the
Administrative Law Judge held
that, under the Board's decision in
Old Ben Coal Co., 2 IBSMA 38,
87 I.D. 119 (1980), the notice of
violation issued to Grafton lacked
reasonable specificity as required by
sec. 521(a) (5) of the Act because
it did not state which areas along
the terrace were original highwall
and had to be reclaimed (Tr. 100-
101). He also found that there was,
in fact, no original highwall re-
maining (Tr. 101-102). He issued
an order from the bench vacating
the notice and, consequently, the
cessation order, on those two
grounds (Tr. 108).

The Apr. 23, 1980, written con-
firmation of the decision from the
bench reiterated the two grounds
for vacation (Decision at 4-5). It
furthermore stated that the regula-
tory authority's approval of the
grading, release of the bond, and
verbal requirement to construct a

621] 523
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terrace, "amounts to the type of ap-
proval which is contemplated by the
Act but which probably should have
been in writing" (Decision at 5).

OSM filed a notice of appeal of
this decision on May 27,1980. In its
brief, filed on July 7, 1980, OSM
argues that Old Ben Coal Co.,
supra, does not control this case and
that the. State regulatory authority
did not properly approve the con-
struction of a terrace on this site.
Grafton filed a reply brief on
Aug. 5, 1980.

On Sept. 4, 1980, the Board
ordered further briefing on the au-
thority of a West Virginia state in-
spector to approve permit changes.
An amicus curiae brief was also
requested from the State. OSM and
the State responded to this order.

Discussion and Conclusions

[1] The Administrative Law
Judge gave two reasons for vacat-
ing the notice and order in this case.
The first ground was that the no-
tice lacked reasonable specificity as
required by sec. 521 (a) (5) of the
Act and Old Ben Coal Co., supra.
Notice of Violation No. 80-I-37-5
was reasonably specific: although
exact details may not have been
given, the notice informed Grafton
of the nature of the alleged viola-
tion. Grafton did not indicate any
confusion arising from the notice.
If the Administrative Law Judge
had questions about the nature of
the alleged violation, he could have
sought clarification for himself, but
it was error for him to vacate the
notice on this ground on his own

motion when the parties expressed
no doubts about what was being
charged.

The second ground given for va-
cation was the finding of fact that
the highwall was completely elimi-
nated before the terrace was con-
structed. This finding is relevant
only if the construction of a terrace
was properly approved by the State
regulatory authority as required by
30 CFR 715.14(b) (2). The terrace
was not part of the permit as origi-
nally approved. Instead, it was a
change made during the regrading
process in the field and orally ap-
proved by the State inspector re-
viewing this site. OSM argues that
sec. 715.14(b) (2) and the West Vir-
ginia surface mining law require
that permit modifications must re-
ceive the prior written approval of
the Director of the Department of
Natural Resources, the regulatory
authority in West Virginia. There-
fore, OSM contends that the inspec-
tor was without authority to ap-
prove the change. In its amicus
curiae brief, the State indicates that
it interprets its statute and regula-
tions to permit inspectors to author-
ize minor regrading deviations be-
cause of unforeseen circumstances
arising during regrading. These
changes can apparently be made
orally, although, in this case, the
State says that the grading release
was tantamount to written approval.

[2, 31 Sufficient evidence was pre-
sented to show that unforeseen cir-
cumstances arose during the course
of regrading, necessitating a change
from the permit as approved (Tr.

[87 I.D.
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10), and that the State regulatory
authority approved that change in
accordance with its standard pro-
cedures (Tr. 29-30; Brief of West
Virginia).' There was also suffici-
ent evidence from which the Ad-
mmistrative Law Judge could con-

APPLICATION OF THE ENDAN-
GERED SPECIES ACT TO NATIVE
AMERICANS WITH TREATY
HUNTING AND FISHING RIGHTS

M-36926
November 4,1980

elude that the original highwall had
been completely eliminated before Endangered Species Act of 1973:
the construction of the terrace (Tr. Generally
29-30). For these reasons, the deci- The Endangered Species Act of 1973, in-
sion below vacating the notice and eluding the taking prohibitions of sec.
order on the grounds that the high- 9. applies to Native Americans exercising
wall had been eliminated ~n is treaty hunting and fishing rights.

affirmed. Indians: Hunting and Fishing
Therefore, the Apr. 23,1980, deci- Indian hunting and fishing rights,

sion vacating Notice of Violation created by treaty or otherwise, do not
No. 80-1-37-5 and Cessation Order include the right to take species which

No. 80-1-37-2 is affirmed as have been listed as threatened or en-
dangered pursuant to the Endangered

modified. Species Act of 1973.

MELVIN J. MIREIN To: Assistant Secretary, Fish and
Administrative Judge Wildlife and Parks

NEwTON FRISHBERG Assistant Secretary, Indian Affairs

Administrative Judge From: Solicitor

WILL R. IRWIN

Chief Administrative Judge Subject: Application of the Endan-
gered Species Act to Native Americans

This is not to suggest that te Board wt 
approves of the procedure followed by the with Treaty Hunting and Fishing
State in this case. The permit package is Rights
intended to give notice of the conditions under
which mining and reclamation have been ap- Introduction
proved. Any change from the approved permit,
regardless of how minor, should simultane- This opinion addresses the ques-
onsly be documented in writing n the permit tion of whether the Endangered
package, setting forth the reasons and justifd-
cations for and the nature of the change and Species Act of 1973 (ESA) ap-
the new conditions to be followed. Where ap- plies to Native Americans in their
propriate, technical data should be presented.
When such a document is not part of the per-
mit package, OSM is justified in taking any mit package, if the reasons for the change
appropriate enforcement action against the are not shown to be acceptable under the Act,
operation Thus, the failure of the State to or if all other required conditions of the Actoeureoation husothefai f ge se t are not met, a notice or order should be sus-
require documentation of changes exposes its tamned. Cedar Coal Ge., ISMA 145, 6 I.D.
permittees to potential liability under the Act. 250 (19794 6

'Even if a change Is documented in th per- (1)
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exercise of any hunting or fishing
rights pursuant to a treaty with the
United States or pursuant to a stat-
utory or aboriginal right, or an exec-
utive order. I am mindful that hunt-
ing and fishing rights of Indians
have been a source of both litigation
and social tension, especially dur-
ing the last decade, and in this con-
text have examined the interests of
the United States in protecting en-
dangered fish and animal species,
where they may conflict with tradi-
tional hunting and fishing rights.I

Many Indian treaties reserve the
right of hunting and fishing either
on reservations or at traditional
hunting or fishing locations or both.
Even where an Indian reservation
has been terminated by Congress,
the treaty hunting and fishing rights
survive termination. enomitnee
Tribe v. United States, 391 U.S. 404
(1968). Such rights are exercised in
a spectrum ranging from takings
for religious or recreational pur-
poses to the operation of commercial
fisheries. Whether or not specific in-
dividuals have a right to exercise
tribal treaty rights is a question
which must be examined on a case
by case basis. It depends on a num-
ber of questions such as the nature
of the treaty right, the status of the
individual, the nature of the tak-
ing, and any applicable conserva-
tion statutes or regulations. All of
these factors must be considered in

I Reference to "endangered" species in this
memorandum encompasses both threatened
and endangered species. In large part, the
prohibitions against taking endangered spe-
cies are applied to threatened species as well.
See 16 U.S.C. 1533(d) ; 50 CR 17.31.

examining treaty hunting and fish-
ing rights in specific cases.2

It is my opinion, based on Su-
preme Court analysis of Indian
treaty hunting and fishing rights,
that as a matter of law, Indian
treaty rights do not extend to the
taking of threatened or endangered
species and that even if treaty rights
allow the taking of endangered and
threatened species, then those rights
may have been abrogated or modi-
fied by Congress through the ESA.
(See discussion p. 533, infra.)

The ESA contains one major pro-
vision, sec. 9, which is most impor-
tant with respect to the Act's appli-
cation to Indian hunting and fish-
ing rights. Sec. 9 of the Act contains
the prohibitions on the taking of en-
dangered species:

Sec. 9. (a) General.-(1) Except as
provided in sections 6(g) (2) and (10)
of this Act, with respect to any endan-
gered species of fish or wildlife listed
pursuant to section 4 of this Act it is un-
lawful for any person subject to the juris-
diction of the United States to-

(A) import any such species into or
export any such species from the United
States;

(B) take any such species within the
United States or the territorial sea of the
United States;

(C) take any such species upon the
high seas;

(D) possess, sell, deliver, carry,
transport, or ship, by any means what-
soever, any such species taken in viola-
tion of subparagraphs (B) and ()

2 Indian hunting and fishing rights can also
be created by statute, executive order or agree-
ment where they are not otherwise reserved
in a specific treaty. We will refer hereinafter
to rights recognized in these three fashions
as "treaty" rights;

t87 I.D.
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(E) deliver, receive, carry, transport,
or ship in interstate or foreign com-
merce, by any means whatsoever and in
the course of a commercial activity, any
such species; :
. (F) sell or offer for sale in interstate
or foreign commerce any such species;
or

(G) violate any regulation pertaining
to such species or to any threatened
species of fish or wildlife listed pursuant
to section 4 of this Act and promulgated
by the Secretary pursuant to authority
provided by this Act.

Given the intent and character of
this statute, it is clear that but for
assertions of treaty hunting and
fishing rights, sec. 9 of the ESA
would, without qualification, apply
to all Indians.3 Sec. 9(a) applies to
"any person subject to the jurisdic-
tion of the United States." (Italics
added.) American Indians are
clearly subject to the jurisdiction of
the United States.4

Indian treaty rights do not include
the right to take species of fish or
wildlife which are threatened with
extinction.

There is a rule of construction
which directs that a statute and an
Indian treaty must be construed in
harmony, to the extent possible.
Payne v. United States, 264 U.S.
446. 448 (1924). There is another
rule which states that treaties are
not to be construed to the detriment

3 With the exception, of course, of certain
Alaska Natives, Sec. 10 (e), 16 U.S.C. 1539
(e) .

IA specific example of the kind of sec. 9
problem encountered by this Department is

of the Indians, Choctaw Nation v.
United States, 318 U.S. 423, 432
(1943); ,Shoshone Indians v. United
States, 324 U.S. 335, 353 (1945),
and a third rule which states that
abrogation or modification of treaty
rights by Congress are not to be
lightly imputed. Aenominee Tribe
v. United States, 391 U.S. 404, 412
(1968). The question of abrogation
or modification need not even arise
if there is no irreconcilable conflict
between a treaty and the statute.
See Coggins, Native American
Indians and Federal Wildlife Law,
31 Stanford L. Rev. 375 (Feb.
1979). It is my opinion that the En-
dangered Species Act is in complete
harmony with the exercise of treaty
hunting and fishing rights by
Indians because those rights do not
include the right to take en-
dangered or threatened species and
thus application of the Act to
Indians does not restrict or abro-
gate their treaty rights. It is also
my position that when various
Indian tribes and the United States
entered into treaties reserving
hunting and fishing rights in the

that which was the subject of a memorandum
of Mar. 11, 1977, from the Division of Con-
servation and Wildlife to the Deputy Solicitor
concerning the killing of a Northern Rocky
Mountain Wolf on the Blackfoot Reservation
in Montana, allegedly by an enrolled member
of the Blackfoot Tribe. The wolf has been
listed as endangered since June 4, 1973, but
the confusion over the scope of the ESA in
dealing with Indian treaty hunting and fishing
rights has prevented effective investigation or
prosecution of this case. There have also been
a number of such disputes concerning the kill-
ing of eagles.
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Indians, they did not even contem- and fishing rights, Vashington
plate whether this right extended Game Department v. Puyallup
to the taking of a species which was Tribe, 414 U.S. 44, 48 (1973) (Pu-
on the brink of extinction. yallup II); (3) reasonable and nec-

This position was implicitly taken essary State conservation regula-
by the United States Supreme tions may apply to Indian hunting
Court in Washington Game Depart- and fishing on the reservation as
ment v. Puyallup Tribe, (Puyallup well as off. Puyallup Tribe v. Wash-
II), 414 U.S. 44, 49 (1973) where ington Game Department, (Puyal-
Justice Douglas, in upholding In- lup III), 433 U.S. 165, 171 (1977).
dian treaty fishing rights, stated: Puyallup I made it clear that In-
We do not imply that these fishing rights dian treaty rights did not foreclose
persist down to the very last steelhead state regulation for conservation
in the river. Rights can be controlled purposes. This is discussed in more
by the need to conserve a species, and detail below. Puyallup II and III,
the time may come when the life of a however, are particularly relevant
steelhead is so precarious in a particular h e re i uall ev
stream that all fishing should be banned to the present issue. In Puyallup II,
until the species regains assurance of the Court, while recognizing the
survival. The police power of the State regulatory power of the State, held
is adequate to prevent the steelhead from that the State could not ban all
following the fate of the passenger pi- commercial fishing of salmon and
geon; and the Treaty does not give the
Indians a federal rigt to pursue the last steelhead since this action would de-
living steelhead until it enters their nets. prive treaty-fishermen of a share of
(Italics added) those fish runs taken by sports fish-

Puyallup II was one of a number ermen who are predominantly non-
of decisions by the Supreme Court Indian. This, the Court held, was
concerning a chronic dispute be- discriminatory. 414 U.S. at 48. The
tween a number of tribes and the Court nonetheless accepted the
State of Washington over treaty State's prohibitory regulation ap-
hunting and fishing rights. Those proach for the purpose of conserva-
cases established that (1) the State, tion and only ordered apportion-
pursuant to its police power, has ment of those fish whose escapement
the right to regulate off-reservation would not be necessary for the "per-
fishing where the regulation is rea- petuation of the species." Id. Thus,
sonable and necessary for conserva- an implicit holding of Puyallup II
tion, Puyallup Tribe v. Washington is that Indian treaty rights do not
Game Department, 391 U.S. 392, allow the taking of declining species
398 (1968) (Puyallup I); (2) any where reasonable and necessary
regulations promulgated by the nondiscriminatory State conserva-
State as reasonable and necessary tion regulations prohibit such
for conservation purposes may not taking.
discriminate against Native Ameri- This analysis is not limited to the
cans who hold valid treaty hunting argument that there is regulatory
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power in the State. Rather it means
that treaty rights do not give treaty
fishermen the right to such taking.
This is made clear by Justice Doug-
las' express admonition in Puyallup
II, quoted above. This finding was
reemphasized in Puyallup III
where the Court rejected the In-
dians' claim "to an exclusive right
to take steelhead while passing
through their reservation." 433 U.S.
at 176. Thus, as a matter of law,
Indian treaty rights do not include
the right to take species which are
endangered or threatened with ex-
tinction.

This principle was recently re-
affirmed by the Supreme Court in
Washington v. Washington State
Commercial Passenger Fishing Ves-
seZ Ass'n., 443 U.S. 658 (1979). The
issue in Washington was the right
of the Yakima Indians to an ap-
portioned amount of the salmon and
steelhead runs in the State. In up-
holding that right, the Court ob-
served that Indian treaties "secure
the Indians' right to take a share of
each run of fish that passes through
tribal fishing areas." 433 U.S. at 679
(Italic added). The Indians' right

to take a "share" was not viewed as
a right to an uncontrolled, exclusive
taking. The Court, referring to its
earlier Puyallup decisions, rejected
that proposition:
[W]e unequivocally rejected the Tribes'
claim to an untrammeled right to take as
many of the steelhead running through
their reservation as they chose. Id. at 684
(Italics added).

The critical point to be made here
is that even though these treaties
expressly reserved an equal fishing
right on the part of nontreaty fish-
ermen, that was not the basis for
the Court's balancing of the In-
dians' treaty rights against the
State's power to regulate. That bal-
ance recognized the police power of
the State to conserve wildlife as an

inherent State power and not simply
a result of the State's citizens hav-
ing equal fishing rights under the
treaty.5 It was the State's police
power to conserve, and not the terms
of the treaty, which authorized the
fishing prohibition approved by the
Court in Puyallup II, 414 U.S. at
49. Although it overturned that
part of the State's program which
discriminated against the treaty
fishermen, the Court nevertheless
recognized that treaty hunting and
fishing rights simply do not allow
Indians to avoid the reach of au-
thorized, nondiscriminatory con-
servation prohibitions which are
necessary to preserve fish and wild-
life resources. Although in Puyal-
[up II this prohibition was in the
form of a State regulation, the tak-
ing prohibition was viewed by the
Court as not infringing upon any
Indian treaty right. 'This determi-
nation did not turn on the source of
the sovereign's regulating au-
thority.

5The treaty in Puyallup was one of the
"Stevens" treaties entered into the Pacific
Northwest which contained "in common" lan-
guage, giving nontreaty fishermen equal
rights to take fish off-reservation.
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This conclusion is further com-
pelled by this Department's re-
sponsibility, recently recognized by
the Assistant Secretary for Indian
Affairs, to preserve Indian wildlife
resources for future generations of
Indians. See Memorandum of June
18, 1980 from Assistant Secretary
of Indian Affairs to the Fish and
Wildlife Service.

The special responsibility of the
Secretary to Indians compels reg-
ulation of Indian hunting and fish-
ing pursuant to a treaty. This re-
sponsibility obligates the United
States to take all reasonable and
necessary steps to protect the hunt-
ing and fishing rights of future
tribal members from being squan-
dered by the "untrammeled" pur-
suit of endangered species by pres-
ent tribal members. Cf. Seminole
Nation v. United States, 316 U.S.
286, 297 (1942); Eastern Band of
Cherokee Indians v. North Carolina
Wildlife Resources Comnmission,
588 F. 2d 75 (4th Cir. 1978). Fail-
ure to act could be deemed a dere-
liction of the Secretary's special re-
sponsibilities since a treaty hunting
or fishing right loses all realistic
value if the game species upon
which it is focused is allowed to
suffer the fate of the passenger
pigeon. The only practical means of
protecting these resources is, of
course, regulation, as the BIA has
recognized in its Indian fishing
regulations, e.g., 25 CFR 255, 256,
258.

This analysis does not involve any
abrogation of treaty rights but in-
stead simply makes them subject to
regulatory control for the purposes

of the conservation of endangered
or threatened species, thus insuring
the perpetuation of the hunting
and fishing rights of future genera-
tions of Native Americans. Any
other conclusion would render the
Act impotent and could seriously
jeopardize the continued existence
of many endangered species to the
advantage of no one. It is also my
opinion that since temporary con-
trol under the ESA respects and at-
tempts to preserve the rights of fu-
ture generations of Indians to hunt
and fish under their respective
treaties, the reasonableness and ne-
cessity of such an interpretation is
readily apparent.6 This approach
ultimately preserves the rights of
the Indians while at the same time
addressing the critical wildlife
problem recognized by Congress in
the ESA. Such regulation is indis-
pensable for the survival of these

n An example of the long term benefits from
such regulation is the American alligator. Due
to inadequate state regulatory controls, the
federal government listed the alligator once
faced with extinction as endangered and pro-
hibited all further takings In 1973. As a re-
sult of these federal regulatory controls, the
alligator has now made a significant recovery
and has actually been taken oi the endan-
gered speeies list altogether in certain parts
of the country. See e.g., 45 .R. 52849 (Aug. 8,
1980). Thus, through temporary restrictions
on the public's ability to take American alli-
gators, the survival of the species has been
assured and the need for further taking pro-
hibitions has been eliminated. We contend that
a similar short-term restriction/long-term
species enhancement equation should be held
to apply to Indian hunting and fishing in-
volving endangered or threatened species. To
the extent that all secretarial actions under
the ESA must be designed to facilitate the
recovery of the species with a concomitant
elimination of continued federal protection,
we contend that the ESA's regulation of In-
dian hunting and fishing rights must pre-
sumptively be viewed as short term In nature
and not permanent.

[87 I.D.
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species and for the conservation of It is also significant that the
these species for future generations general circumstances of treaty
of Indians pursuant to the special negotiation in the nineteenth cen-
responsibilities of the United tury would not have led any of the
States. parties to even form an intention

A related point can be made based on this issue. The Supreme Court
on the perspective of the Supreme noted the need to interrupt Indian
Court. The Court has repeatedly di- treaties to reflect the original inten-
rected in the Puyallup cases, supra, tions of the parties in Oliphant v.
as well as in Washington v. Wash- Suquantish Indian Tribe, 435 U.S.
ington, supra, that where legitimate 191, 206 (1978):
wildlife conservation interests of These instruments, which beyond their

the State are concerned, Indian actual text form the backdrop for the

treaty rights either do not exist, or intricate web of judicially made Indian

can be closely regulated and con- law, cannot be interpreted in isolation but
the must be read in light of the common

trolled. On the other hand, notions of the day and the assumptions
Court has recognized no flexibility of those who drafted them.
in dealing with the mandates of the The historical context of Indian

Endangered Species Act and has treaty negotiations demonstrates
recognized the critical need for that neither the United States nor
strict and universal application of the Indian signatories ever contem-

that law's safegnards. TVA v. plated the biological and legal cr-
supra. If the treaty rights and ESA plae iologic nd cir-
can be considered reconcilable, and cumstances i which we find our-
we submit that they can, the ESA's selves.
purposes and obligations must at- The Supreme Court, in an anal-
tach rigorously to treaty as well as ysis of the nature of Indian treaty
non-treaty users of wildlife re- hunting and fishing rights, recog-
sources. If such regulation is not ap- nized and discussed the historical
plied then the United States will be and factual background of the
precluded not only from protecting treaty with the Yakima Indians in
these species, but also from preserv- Washington v. Washington State
ing and restoring them for future Comercial Passenger Fishing
use by Indians. Both sides would Vessel Association, supra, examin-
be losers where reasonable and ing the history of the treaty and the
necessary regulations could have intent of the parties:
protected all interests. Failure to

rf Because of the great abundance of fishregulate takings would defeat hne and the limited population of the area,
treaty rights of all parties, the in- it simply was not contemplated that
tent of Congress, and the public either party would interfere with the
interest. other's fishing rights. The parties ac-
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cordingly did not see the need and did
not intend to regulate the taking of fish
by either Indians or non-Indians, nor was
future regulation foreseen.

In sum, it is fair to conclude that when
the treaties were negotiated, neither
party realized or intended that their
agreement would determine whether, and
if so how, a resource that had always
been thought inexhaustible would be al-
located between the native Indians and
the incoming settlers when it later be-
came scarce.

8 * * 5' *

Unfortunately, that resource has now
become scarce, and the meaning of the
Indians' treaty right to take fish has ac-
cordingly become critical.

Id. 443 U.S. at 668, 669.

In such an historical context the
parties to the treaties could not have
anticipated the subsequent deple-
tion of various species and the need
to protect such species through the
Endangered Species Act. In the
Washington case, the Court dwelt
on this at length in consideration
exactly what the scope of the In-
dians "right of taking fish was."
Again, in examining the parties' in-
tent regarding the treaty, the Court
stated:

At the time the treaties were executed
there was a great abundance of fish and
a relative scarcity of people. No one had
any doubt about the Indians' capacity to
take as many fish as they might need.
443 U.S. at 675.

Under the Act, an "endangered"
species is one "which is in danger of
extinction throughout all or a sig-
nificant portion of its range." Sec.
3(6). A "threatened" species is one
"which is likely to become an en-
dangered species within the foresee-

able future throughout all or a sig-
nificant portion of its range." Sec. 3
(20). To allow exclusive, unre-
stricted hunting and fishing of these
species pursuant to alleged treaty
rights would not only threaten
these species with extinction, but
would ironically eliminate the
source of any rights which did exist.
Kennedy v. Beaker, 241 U.S. 556,
563 (1916).

The Kennedy Court observed that
such a situation, rather than main-
taining the sovereignty of the In-
dians, would instead deny such sov-
ereignty to both the Indians and the
State, each being "free to destroy
the subject of the power." 241 U.S.
at 563.7

Destruction of a species would
preclude conservation and restora-
tion of that species to levels where
it could again be hunted by treaty
and non-treaty fishermen. As the
Supreme Court observed in TVA v.
Hill, supra, 437 U.S. at 180, the Act
is intended:

to bring any endangered species to the
point at which the measures provided
pursuant to this Act are no longer neces-
sary.

This approach is the most reason-
able line of interpretation since any
other conclusion necessitates the ar-
gument by Native Americans that
they have a right to hunt a species to
extinction-a construction (1)
which has been repeatedly rejected

7 See also, United States v. Fryberg, 622
F.2d 1010 (9th Cir. July 7,1980). In a memo-
randum of May 9, 1977 to the Solicitor, p. 3
n. 2, the Acting Associate Solicitor for Indian
Affairs concurred in this view observing that
"neither party can destroy the subject matter
of the treaty."

[87 I.D.
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by the Supreme Court, (2) which Given this express importance of
would completely frustrate the in- fish and game to Native American's,
tent of Congress and the broader the special relationship with the
public interest under the Endan- Indians of the United States, the
gered Species Act, (3) which would federal obligation to preserve wild-
destroy a resource which should be life resources for future genera-
preserved for future generations of tions, and the delicate status of the
Indians and non-Indians, and (4) species listed as endangered or
which would not have been contem- threatened, even without the con-
plated by 19th century treaty- vincing Supreme Court opinions in
makers. the fishing rights cases, it would be

This view is supported by a clear that neither the Indians nor
May 28, 1980 memorandum from the United States ever intended or
the Acting Deputy Assistant Secre- even contemplated that such treaty
tary for Indian Affairs to the Di- rights extended so far as to allow
rector of Fish and Wildlife Service Native Americans to take a species
which stated that "traditional which was threatened with extinc-
Indian religions share a basic con- tion. Accordingly, it is my opinion
cern with the [Fish and Wildlife] that Native American treaty hunt-
Service-to ensure the continued ing and fishing rights were never
well-being of the Nation's fish and intended to include the right to take
wildlife and habitat." a species whose very existence is

threatened or endangered, since the
s I think it is interesting to cite Chief Weni-

nock of the Yakimas who were parties to one statutes and regulations which pro-
of the much litigated Stevens treaties in the tect those species are clearly reason-
Pacific Northwest. In 1915, speaking of the able and nessary f th serva
hunting and fishing to which he was accus- al n eesr o h osra
tomed, he said: tion of those species.

"Then the Creator gave us Indians Life; we
walked, and as soon as we saw the game and To the extent such rights exist, they
fish we knew they were made for us * * We
had the fish before the Missionaries came, may have been abrogated or modi-
before the White man came * * * This was fled by the ESA.
the food on which we lived. My mother gath-
ered berries; my father fished and killed the There is also authority for the
game * * My strength is from the fish; my
blood is from the fish, from the roots and proposition that such treaty hunt-
berries. The fish and the game are the essence ing and fishing rights ma have
of my life." n n ihn ihsmy hv

Proceedings of the New Jersey Historical been abrogated or modified by Con-
Society, New Series, vol. 13, 1928, pp. 477- gress when it enacted the En-
479, cited In McLuhan, T. C., Touch The
Earth, Outerbrifge and Dienstfrey (New York dangered Species Act.
1971), p. 10. Ms. Metuhan's collection has The general rule, endorsed by
numerous statements by various Indian chiefs
which almost create a presumption against this Department, 8 I.D. 19 (Feb. 1,
an intention on the part of the Indians to 1971) and the leading authority on
eliminate a species. Id.. p. 45 (glala Sioux)*
49 (Micmac) 53 (Blackfoot) 67, 71 Sloux). Indian Law, Cohen, Federal Indian

334-201 0 - 81 - 2: QL 3
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Law, 147, n. 224 (st ed. 1942), is
that federal laws of general appli-
cation apply to Indian country and
Indian property interests. FPC v.
Tuscarora Indian Nation, 362 U.S.
99, 120 (1960).

In each case, the inquiry is
whether Congress' intent to modify
or abrogate treaty obligations can
be derived from the statute and the
surrounding circumstances. Rose-
bud Sioux Tribe, supra, 430 U.S. at
586-587. Nonetheless such a finding
must be sufficiently compelling to
defeat the presumption against
such abrogation or modification.
Aenominee Tribe, supra, 391 U.S.
at 412.

The congressional intent of the
ESA and the scheme for its enforce-
ment were found to be compellingly
clear in TVA v. Hill, 437 U.S. 153,
172-184 (1978). Congress' purpose
was to protect against the loss of
animal and plant species, a loss
which that body saw as incalculable.
There is no real dispute over this
intent and purpose.

There are however, no cases
specifically ruling on any implied
modification or abrogation of treaty
hunting and fishing rights by the
ESA, but two circuit courts have
ruled on the issue with respect to
the Bald and Golden Eagle Protec-
tion Act, 16 U.S.C. § 668 et seq. In
United States v. Fryberg, 622 F. 2d
1010 (9th Cir. 1980), the court held
that to the extent that treaty hunt-
ing and fishing rights were incon-
sistent with the Eagle, Protection
Act, Congress' intent, determined
through the statute's purpose and

the surrounding circumstances,
modified those rights. In United
States v. White, 508 F. 2d 453 (8th
Cir. 1974), the court rejected this
argument, holding that Congress
must expressly abrogate such treaty
rights and since the Eagle Protec-
tion Act had not done so, there was
no abrogation.9

The Fryberg case has been ap-
pealed to the United States
Supreme Court. Any resolution of
that case by the Court would cer-
tainly have a bearing on the appli-
cation of the ESA to Native
Americans exercising hunting and
fishing rights. If and when such a
decision is reached, this office, of
course, will reexamine the issue in

9 In Fryberg, the court held that the Eagle
Act applies to Native Americans exercising
treaty hunting and fishing rights and that
reasonable conservation statutes can apply to
Indian treaty rights when (1) the sovereign
exercising its police power has proper juris-
diction; (2) the statute is nondiscriminatory
and applies to both treaty and non-treaty
persons; and (3) the application of the stat-
ute to treaty rights is necessary to achieve
its conservation purposes. 622 F. 2d at 1015.
In so holding, the Ninth Circuit rejected the
Eighth Circuit reasoning of United States v.
White, and applied the type of analysis that
the Supreme Court applied in the Puyallup
cases. A number of cases are in accord with
Fryberg. United States v. Top Sky cases, 547
P. 2d 483 484, (9th Cir. 1976), and 547 F. 2d
486, 488 (9th Cir. 1976). ("The Bald Eagle
Protection Act is a federal statute of general
applicability making actions criminal wher-
ever and by whomever committed." Accord.,
United States v. Alard, 397 F. Supp. 429, 431
(D. Mont. 1975). Also of note is the case of
United States v. Cutler, 37 F. Supn. 724 (D.
Idaho 1941), where the court held than an
Act of Congress-the Migratory Bird Treaty
Act, 16 U.S.C. § 703. et seq.-could not modify
an Indian treaty right. Contra, Thomas v.
Ge, 169 U.S. 264. 271 (1898) ; United States
v. Washinaton, 384 P. Supp. 312, 411 W.D.
Wash. 1974); affirmed, 520 F. 2d 676 (9th
Cr. 1975), cert. denied, 423 U.S. 1086 (1976).
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light of any Supreme Court
holdings.'0

ConcluSion

The Endangered Species Act ap-
plies to Native Americans because
treaty hunting and fishing rights
simply do not include the right or
power to take threatened or en-
dangered species.1 1 In the alterna-
tive, such application could also be
made by a court if it found that the
purpose and surrounding circum-
stances of the Endangered Species
Act are sufficiently compelling and
comprehensive to effect a modifica-
tion or abrogation of those rights
by Congress.

This opinion was prepared by the
Division of Conservation and Wild-
life of the Office of the Solicitor, As-
sociate Solicitor, Gary Widman, in

10 This Department argued for the position
approved in Fryberg when the prosecution of
Fryberg was authorized by Deputy Solicitor
Ferguson, but it will of course, be guided by
any future judicial opinions on point.

" This approach has recently been taken by
the United States District Court for the West-
ern District of Washington on Sept. 26, 1980,
in the case of United States v. Washington,
Civil No. 9213-Phase II, The court held that
the Indian tribes' allocation included fish re-
leased from hatcheries and that the State of
Washington may not take any environmen-
tally degrading action which would destroy
the fishery habitat and impair treaty rights.
In so holding, the court stated that the State's
power to impose conservation measures to
preserve the resource was an "implicit limita-
tion" on the Indians' treaty fishing right. Slip
opinion at 12. The court observed that "[tihe
most fundamental prerequisite to exercising
the right to take fish is the existence of fish
to be taken." Id. at 21. The opinion clearly
stands for the proposition that neither the
State nor the tribes may take any action which
destroys the fish-the very source of the
treaty right.

conjunction with the Division of
Indian Affairs, Associate Solicitor,
Hans Walker. The principal author
was David C. Cannon, Jr.

CLYDE MARTZ

Solicitor

UNITED STATES
V..

CAMERON CATLIN BORNE ET AL.
UNITED STATES

V.

EXXON CORP. ET AL.
UNITED STATES

V.

AIDABELLE BROWN ET AL.
(SUPPLEMENT)

51 IBLA 97
Decided November 5, 1980

Supplemental proceeding by Order of
the United States District Court for the
District of Colorado, dated Aug. 13,
1980, to determine whether various oil
shale placer mining claims are sup-
ported by a qualifying discovery of a
prospective valuable mineral deposit.
Colorado Contest Nos. 658, 659, 660.

Some claims in Contest No. 658 held
supported in part by discovery. All
claims in Contest No. 659 held null and
void for lack of discovery. All claims
in Contest No. 660 held supported by
discovery.

1. Mining Claims: Generally-Mining
Claims: Determination of Validity-
Mining Claims: Discovery: Market-
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ability-Mining Claims: Marketabil-
ity-Mining Claims: Placer Claims
Under Andrus v. Shell Oil Co., - U.S.
-, 64 L.Ed.2d 593 (1980), 48 U.S.L.W.
4603 (June 2, 1980), oil shale is a pro-
spectively valuable mineral and there-
fore present marketability need not be
shown to demonstrate discovery.

2. Mining Claims: Generally-Mining
Claims: Determination of Validity-
Mining Claims: Discovery: Gener-
ally-Mining Claims: Placer Claims
To demonstrate a sufficient discovery of
oil shale under Freeman v. Summers, 52
L.D. 201 (1927), a mining claimant must
show that mineral was disclosed on or
before Feb. 25,1920, in such situation and
such formation that he or she can follow
the deposit to depth with reasonable as-
surance that paying minerals will be
found. An isolated bit of mineral, not
connected with or leading to substantial
prospective values, does not constitute a
discovery.

3. Mineral Lands: Determination of
Character of-Mining Claims: Lands
Subject To
A single discovery of mineral within a
placer mining claim does not conclusively
establish the mineral character of all the
land included in the location. Whether
the land embraced in the claim is min-
eral in character is an issue which re-
mains open to investigation and deter-
mination by the Department until patent
issues. The contestee must establish that
each 10-acre tract within the entire claim
is mineral in character, failing in which
any nonmineral 10-acre tract is properly
excluded from the patent application.

4. Mining Claims: Determination of
Validity-Mining Claims: Discovery:
Geologic Inference
Under Freeman v. Summers, 52 L.D. 201

(1927), an exposure of the Parachute
Creek member, even though of limited
extent, can be geologically inferred to

embrace sufficient quantity of high grade
oil shale so as to constitute a valuable
mineral deposit.

Freeman v. Summers, 52 L.D. 201
(1927), is reinstated.

APPEARANCES: John Savage, Jr.,
Esq., Rifle, Colorado, for appellants in
Contest No. 658; James Clark, Esq.,
and Bruce Pringle, Esq., Denver, Colo-
rado, for appellants in Contest No. 659;
H. Michael Spence, Esq., Denver, 0olo-

rado, Fowler Hamilton, Esq., and Rich-
ard W. Hulbert, Esq., New York, New
York, and Donald L. Morgan, Esq.,
Washington, D.C., for appellants in
Contest No. 660; Lowell L. Madsen,
Esq., and Marla E. Mansfield, Esq.,
Office of the Regional Solicitor, U.S.
Department of the Interior, Denver,
Colorado, for the Government.

OPINION BY
ADMINISTRATIVE JUDGE

HENRIQ UES

INTERIOR BOARD OF
LAND APPEALS

The above-captioned cases are
before the Interior Board of Land
Appeals by Order of the United
States District Court for the Dis-
trict of Colorado, dated Aug. 13,
1980. In this supplemental proceed-
ing the Board is directed, with the
consent of the parties hereto, to rule
on the issue of whether the subject
unpatented oil shale placer mining
claims are each supported by a qual-
ifying discovery of a mineral
deposit.

These consolidated cases were the
subject of the decision United States
v. Bohmne, 48 IBLA 267, 87 I.D. 248
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(1980), in which the principal ques-
tion presented by stipulation of the
parties was whether contestees had
substantially complied with the re-
quirement of 30 U.S.C. § 28 (1976),
that annual assessment work in the
amount of $100 be performed for the
benefit of each claim. We affirmed
Administrative Law Judge Harvey
C. Sweitzer's dismissal of the com-
plaint against the Compass claims,
and that portion of his decision
holding the Carbon and Elizabeth
claims invalid on the asserted
ground. His dismissal of the com-
plaint against the Oyler claims was
reversed and those claims declared
invalid.

In these final Departmental pro-
ceedings upon the issue of discovery,
we are instructed that the record in
Andrs v. Shell Oil Co.,I U.S.
____, 64 L.Ed.2d 593 (1980), 48
U.S.L.W. 4603 (June 2, 1980), shall
be considered part of the record in
this proceeding. See Part B, Para-
graph I, of Order of United States
District Court, dated Aug. 13, 1980.

As before, the several groups of
contestees shall be referred to by
contest number, or by the claim
group names. With respect to evi-
dentiary citations, "W" denotes the
administrative hearing record be-
fore Administrative Law Judge
Dent D. Dalby in United States v.
Vinegar, infra. "B" denotes the evi-

dence adduced at the District Court
trial of these matters; "P7) and "D"

'The case originated in the Department as
United States v. Winegar, 16 IBLA 112, 81
I.D. 370 (1974).

refer, of course, to contestee/plain-
tiffs and to the Government as de-
fendant in that trial.

Until the enactment of the Min-
eral Leasing Act of Feb. 25, 1920
(Leasing Act), 30 U.S.C. § 181
(1976), oil shale was a locatable
mineral. That Act withdrew oil
shale, among other minerals, from
location and purchase under the
Mining Law of 1872, subject to the
savings clause of sec. 3, 30 U.S.C.
§ 193 (1976), which provides in ma-
terial part:

The deposits of * * * oil shale, e * e
herein referred to, in lands valuable for
such minerals, * * * shall be subject to
disposition only in the form and manner
provided in this chapter, except as to
valid claims existent on February 25,
1920, and thereafter maintained in com-
pliance with the laws under which ini-
tiated, which claims may be perfected
under such laws, including discovery.

Under the mining law, discovery
of a valuable mineral deposit is the
sine qua non for a valid mining
claim. Through the years since en-
actment of the mining statute, the
Department and the courts have
held that a discovery of a valuable
mineral deposit has been made
where minerals have been disclosed
and the evidence is of such quantity
and quality that a person of ordi-
nary prudence would be justified in
the further expenditure of his labor
and means, with a reasonable pros-
pect of success, in developing a valu-
able mine. United States v. Cole-
man, 390 U.S. 599, 602 (1968) ; Cam-
eron v. United States, 252 U.S. 450,
460 (1920); Chrisman v. Miller, 197
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U.S. 313, 322 (1905); Castle v.
Womble, 19 L.D. 455, 457 (1894).
To be considered valuable, a mineral
deposit must be capable of extrac-
tion, processing and marketing at a
profit. United States v. Coleman,
supra at 602; Converse v. Udall, 399
F.2d 616 (9th Cir. 1968), cert. de-
nied, 393 U.S. 1025 (1969). Accord-
ingly, a mineral deposit which
yields only meager profits has been
held to be not valuable within the
meaning of the general mining law,
on the ground that no prudent per-
son would invest in actual opera-
tions in such circumstances. See, e.g.,
United States v. Edwards, 9 IBLA
197, 203 (1973), affId, Edwards v.
Kleppe, 588 F.2d 671 (9th Cir.
1978); United States v. Harper, 8
IBLA 357,369 (1972).

The Department has always re-
quired that a mining claimant show,
as a present fact, that there is a rea-
sonable prospect of success in devel-
oping an operating mine that will
yield a reasonable profit. The con-
cept was first enunciated in Castle
v. Womble, supra, and received full
approbation in ChrsMan v. Miller,
supra. The rule has been consist-
ently followed since. Ordinarily,
speculation as to future changes in
market conditions, technological
improvements or inventions, or
anticipated mineral prices will not
demonstrate as a present fact that
the commencement of actual mining
operations would be justified.
Foster v. Seaton, 271 F.2d 836, 838
(D.C. Cir. 1959); United States v.
Denison, 6 I.D. 233, 239 (1969);
United States v. Jenkins, 75 I.D.

312, 318 (1968). The proper test to
be applied to pre-1920 oil shale
claims, however, has been the subject
of extension and recent litigation.

Interest in oil shale has always
been tied to the belief that the
mineral will at some future time be-
come competitive with the liquid
petroleum industry. Thus, in 1916,
Geological Survey (Survey) classi-
fied certain lands as prospectively
valuable for their oil shale content
and so not subject to disposition
under the agricultural land laws.

Based in part on Survey's land
classification, the Instructions of
May 10, 1920, 47 L.D. 548 (1920),
issued directing the adjudication of
oil shale patent applications in ac-
cordance with the requirements and
limitations applicable to oil and gas
placer claims and the requirements
of the mining law.

In 1927 the case of Freeman v.
Summers, 52 L.D. 201, enunciated
the rule implied in the 1920 Instruc-
tions. That decision held that oil
shale is a prospectively valuable
mineral, and that claimants therein
had discovered a valuable deposit,
In addition, the case held that
claimants, having found a lean out-
cropping of a mineral deposit in the
Parachute Creek formation, could
reliably infer the existence of the
richer beds at depth.

Until 1960 Freeman v. Summers
provided the rationale for the pat-
enting of many hundreds of oil
shale claims. In the case of United
States v. Winegar, 16 IBLA 112, 81
I.D. 370 (1974), the Department
had occasion to re-examine the hold-
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ing of Freeman v. Summers, supra.
A single issue was there presented:
Whether oil shale was a valuable
mineral deposit as of Feb. 25, 1920,
when the mineral was withdrawn
from the operation of the general
mining law by the Mineral Leasing
Act, supra, and if so, whether such
oil shale has continued to be a valu-
able mineral deposit within the
meaning of the general mining law.
This Board concluded, after an ex-
haustive survey of the industry and
relevant law, that Freeman v. Sum-
mners had been wrongly decided, and
overruled it as contrary to the pro-
visions of the general mining law.

Contestees obtained review in the
United States District Court for the
District of Colorado. Shell Oil Co.
v. Kleppe, 426 F. Supp. 894 (D.
Colo. 1977). The District Court held
that the Board's overruling of Free-
man v. Summers was volative of
Congressional legislative authority,
on the theory that hearings con-
ducted by the Congress in 1930 and
1931 constituted approval of a "lib-
eralized" rule of discovery in the
case of oil shale placer mining
claims. Shell Oil C. v. Kleppe,
supra at 901. The Court ruled that
the Congress had taken a "special
attitude toward oil shale lands" and
ratified Freeman v. Summers as "an
exception to the traditional discov-
ery rule" because of "the unusual
role of oil shale as a natural re-
source in contrast to other locatable
minerals." Id. The Government ap-
pealed the District Court's ruling.

In Shell Oil Co. v. Andrus, 591
F.2d 597 (10th Cir. 1979), that

Court affirmed the District Court
and held that (syllabus statement)
"the different treatment afforded all
oil shale claims [in the period 1920
to 1960] as to the 'valuable mineral
deposit' element of a location be-
came part of the general mining
laws by reason of its adoption and
approval by both houses of Con-
gress during the intensive investi-
gations of this very question and
their affirmative resolution of the is-
sue," and therefore concluded that
"the changes herein sought to be
made by the Department as to 1920
standards incorporated in the min-
ing laws were beyond executive au-
thority." Id.

The 10th Circuit result was af-
firmed sub nom. Andrus v. Shell Oil
Co., - U.S. , 64 L.Ed. 2d
593 (1980),48U.S.L.W.4603 (June
2, 1980). The Supreme Court stated
the issues before the Department in
Freeman v. Summers as "(1)
whether a flnding of lean surface
deposits warranted the geological
inference that the claim contained
rich 'valuable' deposits below; and
(2) whether present profitability
was a prerequisite to patentability"
(64 L.Ed. 2d 593 (1980), 48
U.S.L.W. 4603, 4606 (1980)).
(Italics supplied.) Both issues were
decided in favor of the oil-shale
claimant.

[1] We think it clear beyond per-
adventure that oil shale is now a
prospectively valuable mineral with
respect to which present marketa-
bility need not be shown under Shell
Oil, supra.

535] 539



540 DECISIONS O THE DEPARTMENT OF THE INTERIOR [87 .D.

[2] Freeman v. Summers states
that the mining law requires that
mineral be discovered within the limits of
the claim located; that the mineral indi-
cations shall be such as to warrant a pru-
dent man in the further expenditure of
time and money, with a reasonable
prospect of success. In order to warrant
that proceeding, he must have discovered
mineral in such situation and such forma-
tion that he can follo-w the vein or the de-
posit to depth, with a reasonable assur-
ance that paying minerals vill be found,
In other words, the discovery of an iso-
lated bit of mineral, not connected with
or leading to substantial prospective
values, is not a sufficient discovery; * *
[i]t is sufficient * * * if he finds mineral
in a mass so located that he can follow
the vein or the mineral-bearing body,
with reasonable hope and assurance that
he will ultimately develop a paying mine.
[Italics supplied.]

52 L.D. at 204, 205.

As we read Freeman v. Summers,
an exposure of the Parachute
Creek member, even though of
limited extent, can be geologically
inferred to embrace sufficient
quantity of high grade oil shale so
as to constitute a valuable mineral
deposit. We thus perceive one of the
issues before this Board is whether
contestees' claims contain an ex-
posure of the Parachute Creek
member that can be followed to
depth with a reasonable assurance
that paying minerals vill be found.

[3] A single discovery of mineral
sufficient for the location of a placer
mining claim does not, however,
conclusively establish the mineral
character of all the land included in
the location. Whether land em-

braced in a location is mineral in
character is an issue which remains
open to investigation and determi-
nation by the Department until
patent issues. "The statute, mining
regulations, and decisions clearly
contemplate that a placer location
may be made of a 10-acre tract in
square form. If such a tract,
whether in a location by itself or
included with other such-tracts in
a maximum location, is proven to
be nonplacer ground, such tract can
not pass to entry and patent under
the placer application." American
Smelting and Refining Co., 39 L.D.
299 at 301 (1910). See also United
States v. McCall, 7 IBLA 21
(1972); Crystal Marble Quarries
Co. v. Dantice, 41 L.D. 642 (1913).

The Government has moved to
dismiss the charge of lack of dis-
covery against portions, infra, of
the Southwest and Northwest
claims, and against the Oyler Nos.
I through 4 claims (Opening Brief
pp. 77-78, 130). The motion is
granted, and accordingly, the re-
mainder of the discussion concerns
only parts of the Southwest and
Northwest claims, the Southeast
and Northeast claims in their en-
tirety, and the Carbon and Eliza-
beth claims.

THE COMPASS GROUP

These claims are physically lo-
cated on the east face of a pre-
cipitous ridge called Cow Ridge.2

2 The Compass claims are situate in
wMIE½,§NEA. W%4NE'4. NNWV4, SW4

NW','4 , NW'ASW4, SSWI/4, SEyl, sec. 27,
T. 7 S., R. 8 W., sixth principal meridian.
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The claims are entirely underlain
by the Green River formation, and
contain the Uinta formation, the
Parachute Creek and Lower Shaly 3
members (B-D 101(a), p. 4).

As previously noted, contestees in
No. 658 applied for mineral patent
in 1959. In connection therewith,
Ralph Spengler, Warren Sholes,
and James F. McIntosh, valuation
engineers employed by the Bureau
of Land Management (BLM), pre-
pared a mineral report dated
Jan. 26, 1960 (B-D 101(a)). On
Nov. 10, 1959, contestees' represent-
ative obtained two samples from the
claims. On Nov. 11, 1959, claimant
John Savage obtained a third sam-
ple, and he and Spengler also
obtained a fourth. All samples were
taken from weathered outcrops, re-
sulting in lower assays than would
be the case if unexposed rock in
place had been sampled.

On Feb. 25, 1963, Spengler sub-
mitted a supplemental mineral re-
port (B-D 101 (b) ), in which addi-
tional sampling by Spengler and
McIntosh on Aug. 21 and 22, 1962,
was discussed. The supplemental re-
port notes that the additional
sampling was conducted to demon-
strate that the Lower Shaly member
contains "abundant barren sand-
stone and siltstone and only a few
oil bearing marlstones" (B-D 101
(b), p. 8). It was observed that high
grade oil shale should outcrop more
prominently than the sandstone be-
cause of its greater resistance to
weathering. The Compass claims

'This informal nomenclature refers to the
lower third of the Parachute Creek member.

contain no such outcroppings.
Spengler concluded that the group
contains "the lowest grade and thin-
nest [sic] bedded oil shale and the
smallest total amount of potentially
valuable oil shale of any deposit
previously examined," particularly
in the cases of the Southeast and
the Northeast claims. Id. at 9.

In a second supplemental mineral
report dated Mar. 16, 1977 (B-D
101(c)), Spengler identified those
portions of the claims he found non-
mineral in character: The South-
east and Northeast claims in their
entirety; the SW1/4SE/4SWl/ 4 and
the SW/4SW1/4 of the Southwest
claim; and the NE1/4NW/ 4 and the
E/2NW/ 4 NW1/4 of the Northwest
claim, all in sec. 27, TE 7 S., R. 98
W., sixth principal meridian.

Spengler adverted to an inter-
view with Ronald C. Johnson, who,
in 1975, preliminarily mapped the
area.4 The report states that John-
son was of the opinion that "there
are no oil shale beds below 'B'
groove (the transitional zone im-
mediately below the Mahogany
zone) in the [vicinity of the Com-
pass claims] other than one thin
(less than one foot) bed." Id. at pp.
3-4.

le concluded, based upon the in-
formation available to him, that
"there are only a few scattered low
grade beds of oil shale below 'B'
groove and that the beds are low
grade and not feasible for exploita-
tion using current mining heights

' Geological Survey Map MF-688, "Prelimi-
nary Geologic Map, Oil Shale Yield Histo-
grams and Stratigraphic Sections, Long Point
Quadrangle, Garfield County, Colorado."
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and cutoff grades." Therefore, re-
garding only the beds above "B"
groove as valuable beds, Spengler
stated that erosion had removed
such valuable beds from the North-
east and Southeast claims entirely,
and that a total of 61 percent and 68
percent of those beds had been
eroded from the Southwest and
Northwest claims, respectively, B-D
101 (C), Table 1.

THE CARBON AND ELIZA-
BETH CLAIMS

These claims are situated in sees.
32 through 36, T. 4 S., R. 97 W.,
sixth principal meridianY Neither
the Douglas Creek nor the Garden
Gulch members, or their lateral
equivalent, the Anvil Point mem-
ber, is exposed upon the claims. The
Parachute Creek member does not
outcrop on these claims, though it-is
exposed less than 2 miles away from
the Carbon No. 4 and the Elizabeth
No. 1 (B-D 210, p. 23). The Ma-
hogany marker is some 490 to 900
feet below the surface of the claims.
Id. at p. 22. The principal exposure
is of the Uinta formation, with in-
terfingering of the Bull Fork,
Barnes Ridge, Stewart Gulch, and
Coughs Creek marlstone tongues,
which are not generally well ex-
posed. Id. at pp. 23-24.

Several holes were drilled on the
claims. Of these, only two pene-
trated the Parachute member. The

5 The Carbon and Elizabeth claims are situ-
ate in N2NY/ see. 32 and in sees. 33
through 36, T. 4 ., R. 97 W., sixth principal
meridian, their entirety. Portions of the sur-
face and mineral estates have been patented
and are not here involved.

Carbon hole, located on the Carbon
No. 4 claim, intersected the Mahog-
any marker at 435 feet below the
surface. The Elizabeth 1 hole, lo-
cated on the Elizabeth No. 4 claim,
intersected the Mahogany marker at
724 feet. Neither corehole is posi-
tioned so that contestees might claim
a discovery benefitting any adjoin-
ing claims, except inferentially
(B-D 105, B-D 203, B-D 204).
These coreholes, however, were
drilled after Feb. 25,1920.

Under the principles earlier dis-
cussed, we conclude that the charge
of lack of discovery must be sus-
tained against some of the Compass
claims, and against the Carbon and
Elizabeth claims in their entirety.

The Northeast and Southeast
claims are null and void for lack of
a sufficient discovery under Free-
man v. Summers. There are no ex-
posed values within the claim which
appear to connect with or lead to
substantial prospective values. The
valuable oil shale member has been
completely eroded away.

The remaining claims have been
examined in 10-acre tracts. See Ta-
ble 1, B-D 101(C). We hold that
the following tracts of the South-
west claim must be excluded from
contestees' pending application for
patent, as nonmineral in character:

T. 7 S., B. 98 W., sixth principal meridian
Sec. 27

SW 4 SWY4

SW¾SE4SWY4.

In the instance of the Northwest
claim, the following 10-acre tracts
are held to be nonmineral in char-

[87 I.D.
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acter and are accordingly excluded contained no exposure of a valuable
from the patent application: mineral deposit upon which claim-

ants could rely to geologically infer
se.. 27 the existence of richer beds at depth

NE'/iNWY4 as of Feb. 25, 1920.
EY2NWj/NW4. The existence of qualifying dis-

coveries on each of the Oyler claims
The remaining portions of the is conceded by the Government and

Northwest and the Southwest claims we hold the complaint regarding
are held to be supported by a dis- these claims dismissed as to the dis-
covery of valuable mineral deposit, covery charge.
and the charge of lack of discovery We adhere, however, to our deci-
in the contest complaint is dismissed sion in United States v. Bohme,
as to them. Those tracts are as fol- supra, in which the Compass claims
lows: were held valid, and the Carbon and

T. S., R. 98 W., sioth principal meridian Elizabeth, and Oyler claims de-
Sec. 27 dared null and void on the sole

SWYINWY4 ground of failure to comply with
NW SW3Y4 the provisions of 30 U.S.C. § 28
W'/2NW /,NW' (1976), governing annual assess-
NY2SE'A4SWY4
SE Y4SE YSW4. ment work. All else being regular,

therefore, those portions of the
[4] None of the Carbon and Northwest and Southwest claims as

Elizabeth claims contain disclosures hereinbefore described, supra, shall
of mineral. The corehole findings immediately proceed to patent, all
avail ontestees nothing as they else being regular.
were drilled after Feb. 25, 1920. As Therefore, pursuant to the au-
we read Freeman v. Summiers an ex- thority delegated to the Board of
posure of the Parachute Creek Land Appeals by the Secretary of
member, even though of limited ex- the Interior, 43 CFR 4.1, in Contest
tent, can be geologically inferred to No. 658, the portions named above of
embrace sufficient quantity of high the Northwest and Southwest claims
grade oil shale so as to constitute a held supported by a discovery, shall
valuable mineral deposit. Neverthe- proceed to patent, all else being reg-
less, the physical exposure of that ular. The Northeast and Southeast
member is the sine qua non of a dis- and remaining portions of the
covery, and absent a discovery in Northwest and Southwest claims in
existence on Feb. 25, 1920, the Contest No. 658 are null and void
claims were not excepted from the for lack of a discovery. In Contest
provisions of the Mineral Leasing No. 659, the Carbon and Elizabeth
Act. The Carbon and Elizabeth claims are held null and void on the
claims are therefore declared null grounds of lack of a discovery and
and void on the ground that they failure to substantially comply with
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the assessment work provisions of
the mining law. In Contest No. 660
the withdrawal of the charge relat-
ing to lack of discovery is accepted,
but the Oyler claims are declared
null and void on the ground of fail-
ure to substantially comply with the
assessment work provisions.

DOUGLAS E. IIENRIQUnB
Administrative Judge

WE CONCUR:

EDWARD W. STEUBING
Administrative Judge

JAMES L. BuRsxI
Administrative Judge

GULF OF MEXICO EXEMPTION
PROM SEC. 25 OF THE OUTER
CONTINENTAL SHELF LANDS
ACT, AS AMENDED

M-36923
November 5, 1980

1. Outer Continental Shelf Lands Act:
Oil and Gas Leases

The Secretary's mandate under the
Outer Continental Shelf Lands Act, 43
U.S.C. § 1331 et seq. (Supp. II 1978), to
administer and supervise development
and production of the oil and gas re-
sources of the OCS could not be accom-
plished without the authority to require
development and production plans from
oil and gas lessees in the Gulf of Mexico.

2. Outer Continental Shelf Lands Act:
Oil and Gas Leases

Sec. 25 of the Outer Continental Shelf
Lands Act, 43 U.S.C. § 1351 (Supp. II
1978), does not deprive the Secretary of
authority to require development and

production plans for oil and gas leases in
the Gulf of Mexico.

3. Outer Continental Shelf Lands Act:
Oil and Gas Leases

Secs. 25(a) (1) and 25(b) of the Outer
Continental Shelf Lands Act, 43 U.S.C.
§1351 (a) (1) and (b) (Supp. 11 1978),
exempt oil and gas lessees in the Gulf of
Mexico and OCS lessees who have dis-
covered oil or gas in paying quantities at
the time of enactment of these sections
from submitting development and pro-
duction plans which meet the require-
ments of sec. 25 of the Act.

4. Outer Continental Shelf Lands Act:
Oil and Gas Leases

The Secretary need not apply the criteria
of sec. 25(c) of the Outer Continental
Shelf Lands Act, 43 U.S.C. § 1351(c)
(Supp. II 19T8), which describe the con-
tents of a development and production
plan, to lessees in the western Gulf of
Mexico if the full range of information
required by sec. 25(c) is not necessary
for effective administration of the
exempted leases.

5. Outer Continental Shelf Lands Act:
Oil and Gas Leases

The submission of environment reports is
not necessary for oil and gas lessees in
the Gulf of Mexico except where the en-
vironmental information in the report is
necessary for a state with an approved
coastal zone management plan to make
a consistency determination or is neces-
sary for the Secretary to carry out his
statutory responsibilities.

6. Outer Continental Shelf Lands Act:
Oil and Gas Leases

No environmental impact statements
need be prepared prior to the approval
of development and production plans for
oil and gas leases in the western Gulf of
Mexico.

[87 I.D.
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7. Outer Continental Shelf Lands Act: 43 U.S.C. § 1351(d) and (h) (Supp. II
Oil and Gas Leases 1978).

The Secretary is not required to follow
the approval time frames set out in sec.
25(g) and (h) of the Outer Continental
Shelf Lands Act, 43 U.S.C. § 1351(g) and
(h) (Supp. II 1978), when considering
development and production plans sub-
mitted by oil and gas lessees in the
western Gulf of Mexico.

8. Outer Continental Shelf Lands Act:
Oil and Gas Leases
Oil and gas leases in the western Gulf
of Mexico are not exempt from the re-
quirement in sec. 19 of the Outer Con-
tinental Shelf Lands Act. 43 U.S.C. § 1345
(Supp. II 1978), which provides that the
Governor of any affected state and the
executive of any affected local govern-
ment in such state shall have a 0-day
period, prior to the approval of a de-
velopment and production plan for a
lessee to submit recommendations to the
Secretary.

9. Outer Continental Shelf Lands Act:
Oil and Gas Leases
Oil and gas lessees in the western Gulf
of Mexico are not exempt from sec. 5(a)
(5) of the Outer Continental Shelf Lands
Act, 3 U.S.C. § 1334(a) (8) (Supp. II
1978), requiring that lessees comply with
air quality standards to the extent that
authorized activities significantly affect
the air quality of any state.

10. Outer Continental Shelf Lands Act:
Oil and Gas Leases
Western Gulf of Mexico lessees conduct-
ing activities for which a Federal license
or permit is required and which affect
any land use or water use in the coastal
zone of a state with an approved state
coastal zone management program are
not exempt from the federal consistency
requirements of secs. 25(d) and 25(h) of
the Outer Continental Shelf Lands Act,

To: Secretary
From: Solicitor
Subject: Gulf of Mexico Exemption
from Sec. 25 of the Outer Continental
Shelf (OCS) Lands Act, as amended

Prior to the publication of the
proposed OCS Exploration and
Development Plan Regulations (44
FR 3513 (Jan. 17, 1979)), you
asked our opinion to to whether the
language of sec. 25 of the Outer
Continental Shelf Lands Act, 43
U.S.C. § 1351 (Supp. II 1978) (all
cites hereinafter to Supp. II 1978),
precludes the Department from
continuing to require the submis-
sion of development and production
plans in all areas of the Gulf of
Mexico. We indicated that the ex-
emption language of sec. 25 could
be reasonably interpreted to mean
that plans for all areas of the Gulf
of Mexico could still be required by
the Secretary as they were prior to
enactment of the 1978 amendments,
but that the new procedural require-
ments, content criteria, and other
new provisions contained in sec. 25
of those amendments were not in-
tended by Congress to be applicable
to Gulf of Mexico lessees. Consist-
ent with that interpretation, the
regulations were drafted and
promulgated to require develop-
ment and production plans for all
areas including the Gulf of Mexico
but to exempt lessees in the Gulf
(except off the coast of Florida)
from the requirement that environ-



546 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [87 I.D.

mental reports be submitted with
their development and production
plans. See 30 CFR. 250.34-2,44 FR
53686 (Sept. 14, 1979).

In light of a petition for revision
of this provision by the American
Petroleum Institute, you have now
asked us to reexamine this issue and
determine whether we remain con-
vinced that the Department has the
authority to continue to require
submission of development and pro-
duction plans for oil and gas leases
in the Gulf of Mexico.

CONCLUSION

Based on the Department's man-
date to administer and supervise
development and production of the
oil and gas resources of the OCS,
the statutory language of sec. 5 and
sec. 25 of the OCS Lands Act, lan-
guage in the Conference Committee
report, and discussions which o-
curred during the Conference Com-
mittee meetings, we have concluded
that our initial view was correct.
The Department has the authority
to continue to require development
and production plans from all
lessees i the Gulf, but the proce-
dures and content criteria estab-
lished in the 1978 amendments do
not apply to these operations except
in the eastern Gulf off Florida. The
reasons for our conclusion are de-
scribed below.

A. THE DEPARTMENT'S MAN-
DATE TO SUPERVISE OCS
OPERATIONS

Under sec. 5 of the OCS Lands
Act, the Secretary of the Interior is

responsible for the management, de-
velopment, and protection of the oil
and gas resources of the entire OCS.
43 U.S.C. § 1334. A multitude of
functions is necessary to fulfill this
mandate, including, but not limited
to, the following:

1. The Secretary must insure
that lessees exploring, developing
and producing OCS leases issued
after Sept. 18, 1978, use the best
available and safest technologies. 43
U.S.C. § 1347(b). See 43 U.S.C.
§§ 1332(b), 1801(6) and 1802(3).

2. He has authority to prevent
waste and to insure the conservation
of the natural resources of the OCS.
43 U.S.C. § 1334(a).

3. He must insure the prompt and
efficient exploration, development
and production of the oil and gas
resources of the OCS. 43 U.S.C.
§§ 1334(a) (7) and 1337(b) (4). See
43 U.S.C. §§ 1802 (1) and (2).

4. In conjunction with other Fed-
eral agencies he must enforce all
health, safety, and environmental
laws and regulations on the OCS.
43 U.S.C. § 1334 (a).

5. In conjunction with the De-
partment of Energy, he must insure
that OCS lessees produce oil and
gas at appropriate rates. 43 U.S.C.
§ 133 4(g).

6. He must consider the recom-
mendations of the Governors of af-
fected states and other local officials
regarding proposed lease sales and
proposed development and produc-
tion plans. 43 U.S.C. § 1345. See 43
U.S.C. §§ 1332(4), 1802(5) and (6).

7. He has the authority to grant
suspensions of operations or suspen-
sions of production when necessary
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to facilitate proper development of
leases or to allow the construction
or negotiation of use of transporta-
tion facilities and to order such sus-
pensions for environmental reasons.
43 U.S.C. §§ 1334(a) (1) and 1337
(b) (5).

8. He may authorize or require
unitization of leases. 43 U.S.C.
§ 1334 (a) (4).

9. He must insure compliance
with air quality standards. 43
U.S.C. § 1334(a) (8).

It is impossible to carry out these
functions unless the Secretary has
the authority to require information
from lessees relating to their devel-
opment and production activities
and has the ability to disapprove
such activities if they are not con-
sistent with the OCS Lands Act and
implementing regulations. The de-
velopment and production plan is an
appropriate way to obtain such in-
formation. Furthermore, the ability
to approve or disapprove such a
plan gives the Secretary the neces-
sary control over development and
production activities.

A development and production
plan may contain information to as-
sure the Secretary that the best
available and safest technologies are
being used, that development and
production rates are adequate, that
the environment is being adequately
protected, and that the oil and gas
reserves and other natural resources
of the OCS are being conserved.
Likewise, without the information
typically set forth in development
and production plans, such as the

time schedules, he would not know
whether suspensions of operations
requested by lessees should be
granted.

The Secretary has thus found de-
velopment and production plans to
be essential tools. Without them he
could not properly supervise and
manage OCS activities in the Gulf
of Mexico, where over 95% of this
country's current OCS development
and production occurs. We do not
believe that Congress, by creating
the Gulf of Mexico exemption in sec.
25, intended at best to handicap and
at worst to prevent the Secretary
from carrying out his supervisory
responsibilities over these OCS ac-
tivities.

We have examined the existing
regulations and find that the infor-
mation they require to be included
in development and production
plans for leases in the Gulf of Mex-
ico is consistent with the Secretary's
duty to supervise properly OCS
activities in that region. The regu-
lations provide, for example, that
environmental reports are only re-
quired for these leases when devel-
opment and production activities
would affect a land or water use in
the coastal zone of a State with an
approved coastal zone management
program. See 30 CFR 250.34-1 (a)
(2) (ii) and 250.34-2 (a) (3) (i). In
addition, the regulations specifically
allow the Director of the Geological
Survey, after consultation with the
Office of Coastal Zone Management
and the affected State, to limit the
information in such environmental

547
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reports to that necessary for a State
to make a coastal zone consistency
determination. See 30 CFR 250.34-3
(a) (1) (iii) and 250.34-3(b) (1)
(iv). Furthermore, in the interest of
reducing the burden on Gulf of
Mexico lessees, the regulations also
allow the Director to limit the
amount of information in these de-
velopment and production plans to
only that necessary to assure compli-
ance with applicable law and estab-
lished lease terms. See 30 CFR
250.34-2(a) (2). The foregoing
clearly demonstrate the practice of
the Secretary to impose reporting
requirements on Gulf of Mexico les-
sees only to the extent necessary to
carry out his statutory duties.

B. THE STATUTORY
LANGUAGE

The specific language of sec. 25
(a) (1) indicates that Congress did
not intend to deprive the Secretary
of authority to require development
and production plans for Gulf of
Mexico leases. That section pro-
vides:

Prior to development and production pur-
suant to an oil and gas lease issued after
the date of enactment of this section in
any area of the outer Continental Shelf,
other than the Gulf of Mexico, or issued
or maintained prior to such date of en-
actment in any area of the outer Con-
tinental Shelf, other than the Gulf of
Mexico, with respect to which no oil or
gas has been discovered in paying quan-
tities prior to such date of enactment,
the lessee shall submit a development
and production plan (hereinafter in 'this
section referred to as a "plan") to the
Secretary, for approval pursuant to this
section. [43 U.S.C. § 1351(a) (1) (Italics
added).]

The language does not suggest
that lessees in the Gulf of Mexico
and lessees with leases issued prior
to enactment of the regulations are
totally exempt from any require-
ment to submit a plan. Instead it
states that these lessees are not re-
quired to submit a plan "for ap-
proval pursuant to this section." The
fact that Congress added the phrase
"for approval pursuant to this sec-
tion" indicates that the exemption
was created to insure that the de-
velopment and production plans
submitted by these lessees were not
subject to the statutory procedures,
approval time frames, environmen-
tal requirements and content criteria
the Congress was requiring for
other, non-exempt plans.

This interpretation is reinforced
by the language of sec. 25 (b) which
again makes it clear that Gulf of
Mexico lessees, as well as other les-
sees with leases issued before enact-
ment of the amendments, are exempt
from the imposition of the new re-
quirements of sec. 25. That section
provides:

After the date of enactment of this sec-
tion, no oil and gas lease may be issued
pursuant to this Act in any region of the
outer Continental Shelf, other than the
Gulf of Mexico, unless such lease requires
that development and production activi-
ties be carried out in accordance with a
plan which complies with the require-
ments of this section. [43 U.S.C. § 1351 (b)
(Italics added).]

Again, as in sec. 25(a), the ex-
emptions created excuse lessees in
the Gulf of Mexico and lessees with
leases existing at the time of enact-
ment of the amendments from sub-
mitting plans which comply with
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the requirements of this new sec-
tion. It does not, however, excuse
them from submitting any plan
whatsoever.

Sec. 25(e) (1) buttresses this in-
terpretation. It provides:

At least once the Secretary shall de-
clare the approval of a development and
production plan in any area or region
(as defined by the Secretary (of the
outer Continental Shelf, other than the
Gulf of Mexico, to be a major Federal
action. [43 U.S.C. § 1351(e) (1) (Italics
added).]

If Congress had intended that no
development and production plans
be submitted for the Gulf, there
would have been no reason to add
the exception "other than the Gulf
of Mexico" to this provision. This
provision requires that in any area
of the OCS except the Gulf of
Mexico, at least one EIS must be
done prior to approval of a devel-
opment and production plan, but
that in the Gulf, an EIS will not be
necessary prior to the approval of
a development and production plan.
Had Congress intended that no
plans be submitted by lessees in the
Gulf, this provision exempting the
approval of plans in the Gulf of
Mexico from NEPA requirements
would have been superfluous.

The final provision of sec. 25
which addresses the Gulf of Mexico
exemption is sec. 25(g) which pro-
vides:

The Secretary may require the pro-
visions of this section to apply to an oil
and gas lease issued or maintained under
this Act, which is located in that area of
the Gulf of Mexico which is adjacent to
the State of Florida, as determined pur-

suant to section 4(a) (2) of this Act. [43
U.S.C. § 1351(1) (Italics added).]

The underlined phrase is impor-
tant here. Consistent with the other
applicable language in sec. 25, Con-
gress indicated by these words that
the exemption went to the develop-
ment and production plan require-
ments of the amendments, and not
to the submission of a development
and production plan. Had Congress
intended the latter, it would have
simply provided that the Secretary
may require the submission of de-
velopment and production plans for
areas of the Gulf of Mexico adjacent
to Florida.

Thus the pattern of exempting
Gulf of Mexico lessees from the new
requirements imposed by the
amendments, but not from the sub-
mission of development and produc-
tion plans, recurs consistently
throughout sec. 25. It is our opinion
that this statutory language con-
tradicts the theory that sec. 25 strips
the Secretary of authority to re-
quire that western Gulf of Mexico
lessees submit development and pro-
duction plans.'

The position of the American Pe-
troleum Institute ignores the gene-
sis of the requirement for develop-
ment and production plans which
was sec. 5 of the Outer Continental
Shelf Lands Act of 1953. Sec. 5 was
used as the authority as far back as
1954 to require plans similar in
character to those now called de-

1 The term "western Gulf of Mexico" is used
herein to describe all OCS areas of the Gulf
of Mexico except those in the eastern Gulf off
the coast of Florida.
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velopment and production plans.
See 19 FR 2657 (May 8, 1954). Sec.
5 read, in part, as follows:

The Secretary shall administer the
provisions of this subehapter relating to
the leasing of the outer Continental
Shelf, and shall prescribe such rules and
regulations as may be necessary to carry
out such provisions. The Secretary may
at any time prescribe and amend such
rules and regulations as he determines
to be necessary and proper in order to
provide for the prevention of waste and
conservation of the natural resources of
the outer Continental Shelf, and the pro-
tection of correlative rights therein, and
notwithstanding any other provisions
herein, such rules and regulations shall
[as of their effective date] apply to all
operations conducted under a lease issued
or maintained under the provisions of
this subchapter. [67 Stat. 464; 43 U.S.C.
51334(a) (1) (1976).]

Although sec. 5 was amended in
certain respects in 1978, the forego-
ing language remains unchanged
(see 43 U.S.C. §1334(a)) and in
our view still constitutes authority
to require such plans.

The American Petroleum Insti-
tute appears to believe that sec. 25
embodies the exclusive provision
concerning the requirement for
development and production plans
and that sec. 25.therefore supersedes
sec. 5 in this respect. It thus relies
on the doctrine of repeal by impli-
cation. The Supreme Court, how-
ever, has consistently applied the
rule that repeals by implication are
not favored; that the intention of
the legislation to repeal must be
clear and manifest; that every at-
tempt must be made to reconcile
the statute involved; and that a re-
peal by implication will be found

WMENT OF THE INTERIOR [87 I.D.

only where there is a "positive re-
pugnancy" between the statutes in
question. Morton v. Maneari, 417
U.S. 535, 549-551 (1974); United
States v. Borden Co., 308 U.S. 188,
198-199 (1939).

In our view, the relationship be-
tween sec. 5 and sec. 25 does not
meet these rigorous standards. The
two sections can readily coexist as
described above and there is no
"positive repugnancy." Implied re-
peal is particularly abhorrent here
where Congress had an opportunity
to amend sec. 5 to reflect the exclu-
sivity of sec. 25 and chose not to do
so.

In practical terms, we believe
that the exemption means that:

1. It is not necessary for the
Secretary to apply the criteria of
sec. 25(c), which describe the con-
tents of a development and produc-
tion plan, to lessees in the western
Gulf of Mexico if the full range of
information required by sec. 25(c)
is not necessary for effective admin-
istration of the exempted leases;

2. The submission of environ-
mental reports will not be necessary
for lessees f alling within the exemp-
tion except where the environ-
mental information in the report is
necessary for a state with an ap-
proved coastal zone management
plan to make a consistency determi-
nation or is necessary for the Secre-
tary to carry out his statutory re-
sponsibilities;

3. No EIS's need be prepared
prior to the approval of develop-
ment and production plans in the
western Gulf of Mexico; and
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4. The Secretary is not required
to follow the approval time frames
set out in secs. 25(g) and (h) when
considering development and pro-
duction plans submitted by western
Gulf of Mexico lessees.

There are certain requirements in
the amendments, however, from
which western Gulf of Mexico les-
sees are not exempt. Sec. 19 provides
that "[A]ny Governor of any af-
fected State and the executive of
any affected local government in
such State" shall have a 60-day pe-
riod, prior to the approval of a de-
velopment and production plan, to
submit recommendations to the Sec-
retary. 43 U.S.C. § 1345. This pro-
vision contains no exceptions or
exemptions and thus the 60-day
comment period must be made avail-
able to the Governors of Louisiana,
Texas, Mississippi and Alabama.
The air quality regulations which
the Department has promulgated
also apply to western Gulf of Mex-
ico lessees since sec. 5 (a) (8) requires
that lessees must comply with air
quality standards to the extent that
activities authorized under the act
significantly affect the air quality
of any state. 43 U.S.C. 1334(a)
(8). Finally, western Gulf of Mex-
ico lessees conducting activities for
which a federal license or permit is
required and which affect any land
use or water use in the coastal zone
of a state with an approved state
coastal zone management program
are not exempt from the federal con-
sistency requirements of secs. 25(h)

and 25(d). Sec. 608(a) of the OCS
Lands Act Amendments provides:

Ewecept as otherwise eopressly provided
in this Act, nothing in this Act shall be
construed to amend, modify, or repeal any
provision of the Coastal Zone Manage-
ment Act of 1972, the National Environ-
mental Policy Act of 1969, the Mining
and Mineral Policy Act of 1970, or any
other Act. [43 U.S.C. § 1866 (a) (Italics
added).]

Neither sec. 25(d) nor 25(h) con-
tains an explicit exemption for Gulf
of Mexico lessees and thus they are
subject to the consistency require-
ment.

C. THE LEGISLATIVE
HISTORY

The legislative history on this
subject is, in places, confusing. Some
of the statements in the early history
of the amendments suggest that at
least some members of Congress un-
derstood the language of sec. 25 to
create an exemption from any re-
quirement that development and
production plans for leases in the
Gulf of Mexico be submitted to, the
Department. However, a discussion
which occurred on June 28, 19T8,
during one of the Conference Com-
mittee meetings on the amendments,
indicates that the conferees and au-
thors of the legislation understood
the limited nature of the exemption.
The Conference Committee was dis-
cussing sec. 25 (1) which was in-
cluded in the House version of the
bill. That section provided:

An oil and gas lease issued or maintained
under this Act which is located in any
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area which is not a frontier area shal]
be subject to the provisions of this section
if the Secretary determines, pursuant to
regulations prescribed by the Secretary
that the likely environmental or onshore
impacts of the development and produc-
tion of such lease make the application of
the provisions of this section in the public
interest.

Senator Johnston began the dis-
cussion:

Mr. Chairman, I have a question here
about whether in the Western Gulf,
whether [sic] there is production at the
present time whether the requirements
for environmental impact statements be-
tween exploration and production would
apply, and whether the transmittal of in-
formation to the states would apply. The
predicate for my question is, my under-
standing is under regulations issued in
January that the Secretary is treating the
existing area of production in the Gulf to
incorporate this requirement of environ-
mental impact statement between explor-
ation and production.

Frankly, I had an amendment drawn to
exclude that area from that requirement.

I would like to ask counsel if, under
this language, that is required?

Mr. Belsky: Under this language in the
Gulf of Mexico, whatever eisting regula-
tions require is not affected. Existing reg-
ulations in operation since December 1975
introduced by then Secretary Kleppe pro-
vide for development and production
plans and onshore impact statement (sic)
to be submitted to affected states. That
was done.

The recent provisions introduced e-
panded what information has to go to
the states, but did not change the basic
provision that was included originally in
December 1975. This provision, without
L-without -would mean that existing
law, the submission of D&P plans were to
change-the provision of this section re-
quiring IS, requiring certain types of in-
formation to be supplied, and certain pro-
cedures for review would not apply. It

Iwould only apply to areas that are "fron-
tier, excluding Gulf of Mexico."

Senator Johnston: Would this lan-
guage put an imprimatur of this bill on
the existing regulations?

Mr. Belsky: No, sir, not one way or
another. It does not affect, as we dis-
cussed in the exploration area, it does
not say one way or another where we
approve or disapprove of existing regu-
lations. We believe for these areas that
are meant to be covered, the regulations
should be as provided for in this section.

Senator Johnston: Mr. Chairman,
there is a problem here we have been
discussing for the last 30 minutes or so
about when those regulations were pro-
mulgated, what they require.

It seems to me that in the area of the
existing Gulf, our existing production,
where we have been producing for over
33 years, that these requirements for ad-
ditional environmental impact state-
ments are unwise.

Now, Mr. Belsky advises that since this
is in both bills that we would not have
the power to extricate that requirement
from these bills. I would suggest, there-
fore, in lieu of an amendment to have
report language which would make it
clear than we are not putting any im-
primatur or any approval on these reg-
ulations, and that we should have
language to the effect that in areas of
existing production in the Gulf that the
Secretary should minimize the delay and
red tape requirements on both exploring
for and producing oil and gas.

I do not know whether that will achieve
fully what I want to achieve, but at
least it will be some statement.

Senator Jackson: I would hope, Mr.
Chairman, that could be agreed to. I
think that is reasonable.

The Chairman: Is there objection?
Senator Jackson: That would be the

language in the statement as part of the
managers.

Senator Johnston: And L is dropped.
(From Conference Committee Tran-

scripts of June 28, 1978) (Italics added).
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Mr. Belsky's explanation of the
language of sec. 25 regarding the
Gulf of Mexico exemption demon-
strates the intent of the exemption
language: the existing requirement
that a development and production
plan be submitted in the Gulf would
not be affected; however, the new
sections of the amendments "requir-
ing EIS, requiring certain types of
information to be supplied, and
certain procedures for review would
not apply." Clearly the Congres-
sional concern was with onerous and
unnecessary environmental report-
ing requirements and time-consum-
ing review of the plans by state and
local governments and not over the
basic plan submission requirement.

The Joint Explanatory State-
ment of the Conference Committee
confirms this intent. It states:

Both versions contain detailed and
similar provisions describing development
and production plans. The House amend-
ment requires a development and pro-
duction plan to be submitted for all
future leases in a frontier area. The
Senate bill provides for a development
and production plan to be submitted for
all future leases anywhere. The confer-
ence report requires a plan to be sub-
mitted for all future leases except in the
Gulf of Mexico.

The House amendment also requires a
plan to be submitted for existing leases
in frontier areas, where no oil or gas has
been yet discovered. The Senate bill simi-
larly requires a plan to be submitted for
existing leases where there has not yet
been a discovery, but exempts the Gulf
of Mexico. The conference report adopts
the Senate language. Thus the mandate
and specific procedures of this bill that
the Secretary of Interior must secure sub-

mission, and then review, approve, or dis-
approve a development and production
plan applies to new leases or existing
leases where there has been a discovery
and does not apply to leases, old or new,
in the Gulf of Mexico. This does not af-
fect the existing requirements on lessees,
already established by the Secretary of
Interior.

The conferees, by recommending the
enactment of section 25 to the Congress,
are not approving or disapproving exist-
ing requirements for development and
production. It is hoped that the Secretary
of Interior will apply existing law and
requirements to tracts which have com-
menced development and production, and
to other areas in the Gulf of Mexico,
where development and production activi-
ties have been going on for a number of
years, in such a manner as to limit
bureaucratic redtape and otherwise mini-
mize delays in the search for and produc-
tion of oil and gas.

The requirements of this new section
are specifically made inapplicable to the
Gulf of Mexico. However, there are areas
in the eastern gulf that have never been
developed. While a sale-the so-called
MAFLA sale-has been held for this
region, no development or production has
occurred there. The conferees therefore
adopt a provision that gives the Secre-
tary of the Interior the discretion to re-
quire submission of plan in accordance
with this section-for development and
production activity in this area which is
defined as being adjacent to the State of
Florida. [H. Rep. No. 1091, 95th Cong.,
2d Sess. 115-116 (1978) (italics added).]

This final conference statement
demonstrates that the existing re-
quirement that development and
production plans be submitted in
the Gulf was not eliminated, but
that the new and more burdensome
procedures and requirements incor-
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porated into the development and
production plan process were not re-
garded as applicable to lessees in
the western Gulf of Mexico. Thus
the most authoritative legislative
history supports the natural inter-
pretation of the language of the
Act itself.

SUMIMARY AND CONCLUSION

The Department has the au-
thority to require development and
production plans from all lessees in
the Gulf, but the procedures and
content criteria established in the
1978 amendments do not apply to
these operations except in the
eastern Gulf off the Florida coast.
Our opinion is based upon:.

1. The general purpose of the
statute, which is to give the Secre-
tary of the Interior the authority
to supervise and manage develop-
ment and production of the oil and
gas resources of the OCS;

2. The statutory language of secs.
5 and 25 of the OCS Lands Act;
and

3. The legislative history of the
1978 amendments, and in particular
the language in the Joint Explana-
tory Statement of the Conference
Committee, which explicitly states
that the Department should apply
existing requirements to Gulf of
Mexico tracts.

One final point should be made.
The Department has recently pub-
lished proposed regulations which
provide a "plan of operations" to be
submitted in lieu of a development
and production plan for leases in
the western Gulf of Mexico. 45 F.R.

52408 (Aug. 7, 1980). Under the
regulations, a plan of operations
would be required for a lease in the
western Gulf of Mexico. Although
similar to a development and pro-
duction plan, it need not contain the
new requirements of sec. 25 of the
OCS Lands Act. In this regard, the
regulations are consistent with and
supported by this opinion. It is im-
portant to recognize that the regu-
lations call for a plan of operations
to be submitted "in lieu" of a de-
velopment and production plan, so
that requirements such as the time
for recommendations under sec. 19
would be triggered by the receipt of
a proposed plan of operations
which would replace the develop-
ment and production plan for such
leases.

CLYDE MARTZ

Solicitor

WOLVERINE COAL CORP.

2 ISMA 325
Decided November 7, 1980

Appeal by the Office of Surface Mining
Reclamation and Enforcement (OSM)
from a June 8, 1980, decision of Ad-
ministrative Law Judge Tom M. Allen
in Docket No. NX 0-121-R, vacating
Notice of Violation No. 80-2-18-6 on
the grounds that OSM lacked jurisdic-
tion over Wolverine Coal Corporation's
tipple operation.

Reversed.

1. Surface Mining Control and Recla-
mation Act of 1977: Tipples and
Processing Plants: In Connection
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With-Surface Mining Control and
Reclamation Act of 1977: Words and
Phrases

"Surface coal mining operations." When
a tipple is owned and operated by the
same company that owns and operates
the two mines supplying most of thu+ coal
processed through the tipple, that tipple
is operated "in connection with" a sur-
face coal mine within the meaning of
"surface coal mining operations" in 30
CFR 700.5.

2. Surface Mining Control and Recla-
mation Act of 1977: Tipples and
Processing Plants: At or Near a Mine-
site-Surface Mining Control and Rec-
lamation Act of 1977: Words and
Phrases

"Surface coal mining operations." When a
tipple is operated in connection with two
surface coal mines and is located 7 and
13 miles from those mines, that tipple is
held to be "near" the minesite within the
meaning of "surface coal mining opera-
tions" in 30 CFR 700.5.

APPEARANCES: Courtney W. Shea,
Esq., Office of the Field Solicitor, Knox-
ville, Tennessee, James M. McElfish,
Esq., and Mark Squillace, Esq., Office
of the Solicitor, Division of Surface
Mining, Washington, D.C., for the
Office of Surface Mining Reclamation
and Enforcement.

OPINION BY THE INTERIOR
BOARD OF SURFACE MINING

AND
RECLAMATION APPEALS

The Office of Surface Mining Rec-
lamation and Enforcement (OSM)
has appealed a June 6,1980, decision
of Administrative Law Judge Tom
M. Allen, vacating Notice of Viola-

tion No. 80-2-18-6 on the grounds
that OSM lacked jurisdiction over
Wolverine Coal Corporation's
(Wolverine) tipple operation. For
the reasons set forth below, we re-
verse that decision.

. Background

On Jan. 29, 1980, OSM inspected
Wolverine's Hickory Tipple, permit
No. 277-8000, on Brushy Fork of
Gun Creek in Magoffin County,
Kentucky, pursuant to the Surface
Mining Control and Reclamation
Act of 1977.1 The permit area, which
was in excess of 2 acres, lacked a
sedimentation pond (Tr. 4, 8, 9, 12,
14). Accordingly, OSM issued No-
tice of Violation No. 80-2-18-6 for
a violation of 30 CFR 715.17(a) .2

Wolverine sought review of this
notice and, on Apr. 3, 1980, a hear-
ing was held. In his written deci-
sion of June 6, 1980, the Adminis-
trative Law Judge held that OSM
has no jurisdiction over the tipple
in question. OSM filed a timely ap-
peal and a brief. Wolverine did not
file a brief.

Discussion and Conclusion

In Drummond Coal Co., 2 BS
MA 96, 87 I.D. 196 (1980) (Drum-
Mond 1), the Board stated a two-
part test for determining whethei a
coal processing or loading facility
is a surface coal mining operation

1 Act of Aug. 3. 1977, 91 Stat. 445, 30 U.S.C.
§§ 1201-1328 (Supp. II 1978).

230 CFR 715.17(a) requires that "[ajll
surface drainage from the disturbed area,
e * * shall be passed through a sedimenta-
tion pond or a series of sedimentation ponds
before leaving the permit area."
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within the meaning of 30 CFR 700.5.
That test asks first whether the fa-
cility is operated "in connection
with" a mine, and secondly, whether
it is "at or near the minesite." We
find that this test is met in this case.

[1] The Hickory Tipple is oper-
rated in connection with two
Wolverine mines. Wolverine owned,
operated, and held the permit on the
Hickory Tipple (Tr. 14). Wolver-
ine also owned and operated one
strip and one auger mine that to-
gether supplied 69 percent of the
coal loaded through the facility
(Applicant's Exh. 2; Tr. 25). In
Drmmwnd Coat Co., 2 IBSMA 189,
87 I.D. 347 (1980) (Drunmond I),
we held that a processing facility is
operated in connection with a sur-
face coal mine within the meaning
of 30 CFR 700.5 when the facility
is owned and operated by the same
company that owns and operates the
mine or mines supplying most of
the coal to that facility. There are
no essential differences between the
facts here and those in Drummond
II. Therefore, we hold that the
Hickory Tipple was operated in
connection with the two Wolverine
mines within the meaning of 30
CFR 700.5.3

[2] The Hickory Tipple is also
near the two Wolverine mines. A
the Board has noted, "near" is a
relative term, depending for its in-
terpretation on the circumstances of
each case. In previous cases in

3 stated in Drummond II, 8upra, 2
IBSMA at 194 n.5, 87 I.D. at 349 n.5, the
Board finds it irrelevant whether coal Is trans-
ported from a mine to a preparation facility
over public or private roads.

which the Board considered proc-
essing facilities owned and operated
in common with the mines supply-
ing their coal, the Board has held
that distances of 9 to 30 miles
(Drmmmond I) and 7 to 15 miles
(Drunmond II) were at or near the
minesite. The evidence in this case
shows that the two Wolverine mines
were 7 and 13 miles from the tipple
(Applicant's Exh. 1). There is the
same type of functional integration
and common ownership in this case
as in the two Drumnmond cases;
thus, we hold that the Hickory Tip-
ple was "near" those mines within
the meaning of 30 CFR 700.5.

Because the Hickory Tipple is op-
erated in connection with the two
Wolverine mines and is near those
mines, it is subject to regulation by
OSM. The decision below is, there-
fore, reversed. Wolverine stipulated
at the hearing that there were no
sedimentation ponds at the tipple
(Tr. 4). Since the evidence of a vio-
lation of the sedimentation pond re-
quirements of 30 CFR 715.17(a) is
undisputed, Notice of Violation No.
80-2-18-6 is sustained.

The June 6,1980, decision below is
reversed and Notice of Violation No.
80-2-18-6 is reinstated and sus-
tained.

NEWTON FRISHBERG

Ad'ministrative Judge

MELVIN J. MIRKIN

Administrative Judge

WILL A. IRWIN

Chief Administrative Judge

f87 I.D.



HARDLY ABLE COAL CO.
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HARDLY ABLE COAL CO.

2 IBSMA 332

Decided November 7, 1980

Appeal by Hardly Able Coal Co. from
an Apr. 25, 1980, decision of Adminis-
trative Law Judge David Torbett in
Docket Nos. NX 9-109-B and NX
9-120-R, sustaining six violations
contained in Notice of Violation No.
79-II484 and sustaining Cessation
Order No. 79-II48-1 issued for fail-
ure to abate three of those violations.

APPEARANCES: Roger W. Ayers,
Manchester, Kentucky, for Hardly
Able Coal Co.; Charles P. Gault, Esq.,
Office of the Field Solicitor, Knoxville,
Tennessee, and Marianne D. O'Brien,
Esq., Office of the Solicitor, Division of
Surface Mining, Washington, D.C., for
the Office of Surface Mining Reclama-
tion and Enforcement.

OPINION BY THE INTERIOR
BOARD OF SURFACE MINING

AND RECLAMATION
APPEALS

Affirmed in part, affirmed as modi- Hardly Able Coal Co. (Hardly
fied in part, and reversed in part. Able) has sought review of that

. Surface MiningContrlandRe part of an Apr. 25, 1980, decision of1. Surface M inig Control and Recla- Ad iitrtv La Ju g Da i
mation Act of 1977: Notices of Viola- Administrative Law Judge; David

Torbett that sustained six violations
tion: Specificity charged by the Office of Surface

When a notice of violation is issued on Mining Reclamation and Enforce-
the basis of an alleged violation of a ment (OSM) in Notice of Violation
regulation, but the regulation was No. 79-II-484 and that sustained
amended prior to the inspection, the no-
tice may be sustained only if the condi- Cessation Order No. 79-II-48-1
tion cited clearly remains a violation issued for failure to abate three of
under the amendments and is so stated those violations. The notice and
that the permittee knows or should know order were issued pursuant to the
the nature of the violation cited and the . .
remedial action required. Surface Minig Control and Rec-

lamation Act of 1977 (Act).' For
2. Surface Mining Control and Recla- the reasons discussed below, we af-
mation Act of 1977: Variances and firm that decision in part, affirm it
Exemptions: Generally-Surface Min- as modified in part, and reverse it
ing Control and Reclamation Act of in part.

1977: Water Quality Standards and

Effluent Limitations: Generally Background

When a permittee alleges that a violation
of the effluent limitations of 30 CR
715.17(a) occurred because of unusual
precipitation conditions, under 30 R
715.17 (a) (1) it bears the burden of dem-
onstrating entitlement to an exemption
from those limitations.

On July 27,1979, OSM inspected
a mine on Hacker Branch in Owsley
County, Kentucky, operated by
Hardly Able under a deep mine li-

'Act of Aug. 3, 1977, 91 Stat. 445, 30 U.S.C.
J§ 1201-1328 (upp. II 1978).
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cense. On July 31, 1979, OSM issued
Notice, of Violation No. 79-II-48-4
to Hardly Able. That notice alleged
10 violations, 6 of which remain in
dispute.2 Those violations, as cited
in Notice of Violation No. 79-II-
48-4, are: No. 5, failure to revegetate
promptly to stabilize the soil surface
as required by 30 CFR 715.20(a)
(2) ; No. 6, failure to remove all or-
ganic material from the disposal
area before placing spoil or waste
material in that area in violation
of "30 CFR 715.15(b) (4)"; No. 7,
failure to construct terraces to
stabilize the face of the fill
as required by "30 CFR 715.15
(b) (8)"; No. 8, failure to construct
stabilized surface channels off the
fill to carry drainage away from
the fill as required by "30 CR 715.-
15(b) (9)"; No. 9, failure to post a
permit identification sign in viola-
tion of 30 CPR 715.12(b); and No.
10, failure of the discharge from the
silt dam to meet the effluent limita-
tions of 30 CFR 715.17(a). On Aug.
15, 1979, OSM issued Cessation Or-
der No. 79-II-48-1 for failure to
abate violations 5, 6 and 9 of Notice
of Violation No. 79-II-484.

Hardly Able applied for review
of both the notice and order, and a
hearing was held on Mar. 24, 1980.
Violations 5-10 of the notice and the
order were sustained in an Apr. 25,
1980, written confirmation of the
ruling from the bench. Hardly Able
appealed this portion of the decision
and both parties filed briefs.

2 Violations 2, 3, and 4 were vacated by
0SM; violation 1 was vacated by the Admin-
istrative Law Judge and was not appealed to
the Board.

Discussion and Conclusions

Violations 6,7, and 8 cited Hardly
Able for improper construction of a
valley fill under the regulations of
30 CFR 715.15. Those regulations
were amended on May 25, 1979. The
amendments became effective on
June 25, 1979.3 The inspection in
this case took place on July 27, 19.9,
and the notice of violation was is-
sued on July 31, 1979. Both of these
dates are after the effective date of
the amended regulations. The notice,
however, was written in terms of the
old regulations. No one brought
these amendments to the attention
of either the Administrative Law
Judge or the Board.

[1] In Island Creek Coal Co., 2
IBSMA 125, 87 I.D. 304 (1980), the
Board upheld a notice of violation
that failed to cite the proper subsec-
tion of the regulations when the
narrative portion of the notice gave
a reasonably specific description of
a violation and the operator did not
claim confusion as to the nature of
the alleged violation or the remedial
action required. The question in this
case, therefore, is whether the nar-
rative description in the notice
issued to Hardly Able described
with such reasonable specificity con-
ditions that remained violations un-
der the amended regulations that
Hardly Able was not or could not
have reasonably been confused by
the incorrect citation4

244 FR 30628 (May 25, 1979).
'In Grajton Coal Co., Inc., 2 IBSMA 316,

87 I.D. (1980), we held that the Admin-
istrative Law Judge had erred in vacating a
notice of violation on the ground that it
lacked reasonable specificity under sec. 521.

[87 I.D.
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Violation 6 alleged that Hardly
Able failed "to remove all organic
material from the disposal area be-
fore placing material in the disposal
area" in violation of "30 CFR
715.15 (b) (4)." The requirement to
remove organic material from a fill
area was moved from subsection (b)
(4) to subsection (a) (3) by the
amendment and the requirement
now reads: "All vegetative and or-
ganic materials shall be removed
from the disposal area * *."
Hardly Able did not dispute that
organic material had been left in
the fill, but instead introduced testi-
mony that its officials felt that trees
would help to stabilize the fill (Tr.
97). Because the narrative portion'
of the notice describes with reason-
able specificity a violation of the
regulations and because Hardly
Able did not allege any confusion
over that requirement, violation 6
of Notice of Violation No. 79-IT-
48-4 is sustained and the decision
below on this violation is affirmed
as modified by this discussion.

Violation 7 cited Hardly Able for
"failure to construct terraces to
stabilize the face of the fill as re-
quired by * * * 30 OFR 715.15(b)
(8)." 6 Subsection (b) (8), which
mandated the use of terraces, was
removed in the May 1979 amend-
ments. Subsection (a) (8) now
states: "Terraces may be utilized to

F.N. 4-Continued -
(a) (5) of the Act on his own motion when
the parties expressed no confusion over the
nature of the violation alleged. This case dif-
fers from Grafton in that here the conditions
cited may no longer constitute violations be-
cause of the amendment to the regulations.

r Notice of Violation No. 79-II-48-4.
8Ibid.

control erosion and enhance stabil-
ity if approved by the regulatory
authority and consistent with [the
design and construction require-
ments of] Section 715.14(b) (2)."
Under the amended regulations,
therefore, the failure to construct
teitaces is no longer a violation in
itself. Violation of the notice of vi-
olation is vacated and the decision
below on this violation is reversed.

Violation 8 alleged that Hardly
Able had failed "to construct stabi-
lized surface channels off the fill to
carry drainage away from the fill as
required by * * * 30 CFR 715.15 (b)
(9)." OSM required Hardly Able
"to construct stabilized surface
channels off the fill to carry drain-
age away from the fill." 7 This sub-
section of the regulations was also
deleted in the amendments. Al-
though it is arguable that the re-
quirements of subsection (b) (9)
are still found in either subsection
(b)(4) or subsection (d)(4), any
replacement for that subsection is
not clear and unambiguous. Fur-
thermore, it appears that the
amended regulations may have
added new requirements. In Island
Creek, supra, 2 IBSMA at 128, 87
I.D. at 305, we held that "[w]here
regulations are complicated and
remedies may be quite expensive, as
is true under the Act, general guid-
ance is not enough." It is not clear
that the violation alleged remains a
violation or what remedial action
would be required to comply with
the amended regulations. There-
fore, violation 8 is vacated and the

T I bzd--
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decision below on this violation is
reversed.

[2] Violation 10 dealt with the
failure of a discharge to meet the
effluent limitations of 30 CFR 715.17
(a). Hardly Able did not dispute
the fact of violation, but instead
argued only that it had been a wet
summer. OSM notes that the pre-
cipitation exemption to the effluent
limitation is found in 30 CFR 715.-
17(a) (1).8 This regulation requires
the permittee to demonstrate that
the violation occurred because of a
precipitation event at least as large
as that specified in the regulation.
Hardly Able failed to meet its bur-
den of demonstrating entitlement to
an exemption. The Administrative
Law Judge's decision on violation
10 is affirmed.

Violations 5, revegetation, and 9,
signs, raised factual questions that
were decided against Hardly Able.
We see no reason to disturb those
findings and, therefore, affirm the
decision below on these violations.

The Apr. 2, 1980, decision is
affirmed as to violations 5, 9, and
10; affirmed as modified as to vio-
lation 6; and reversed as to viola-
tions 7 and 8 of Notice of Violation
No. 79-II-48-4. The decision up-

8 This regulation was suspended on Dec. 31,
1979 (44 FR 77451). The summary published
with the notice of suspension states that
operations will still be subject to the effluent
limitations of sec. 715.17(a), and that OSM
will give exemptions from those limitations
on the basis of EPA's revised precipitation
event regulations found in 44 FR 76791
(Dec. 28, 1979). These regulations also place
the burden of proving entitlement to an
exemption on the operator.

holding Cessation Order No. 79-II-
48-1 is affirmed.

NEWTON FRISHBERG
Administrative Judge

WILL A. IRWIN
Chief Administrative Judge

MELVIN J. MIRIN
Administrative Judge

ALASKA GATEWAY SCHOOL
DISTRICT

5 ANCAB ll
Decided November 12, 1980

Appeal from the Decision of the Alaska
State Office, Bureau of Land Manage-
ment F-14943-B.

Dismissed.

1. Alaska Native Claims Settlement
Act: Alaska Native Claims Appeal
Board: Appeals: Standing

Where the Alaska Gateway School Dis-
trict claims only prospective ownership
in lands and there is no evidence in the
record that the School District has taken
steps to obtain title pursuant to AS
14.08.151(b), the School District cannot
be found to claim a property interest in
such lands, within the meaning of 43
CPR 4.902, by reason of prospective
ownership.

2. Alaska Native Claims Settlement
Act: Alaska Native Claims Appeal
Board: Appeals: Standing

While a "property interest" sufficient to
confer standing under 43 CFR 4.902 need
not be a vested interest, it may not be
completely speculative.

[87 I.D.
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APPEARANCES: Tim MacMillan,
Esq., and Joe P. Josephson, Esq.,
Josephson & Trickey, for Alaska Gate-
way School District; Thomas E.
Meacham, Assistant Attorney General,
Office of the Attorney General, for
State of Alaska; Michael W. Sewright,
Assistant Attorney General, Office of
the Attorney General, for State of
Alaska, Depts. of Transportation and
Education; Elizabeth S. Taylor, Esq.,
for oyon, Limited; Elizabeth J.
Barry, Esq., Office of the Regional So-
licitor, for the Bureau of Land Man-
agement; James B. Gottstein, Esq.,
Goldberg & Gottstein, for Tanacross,
Inc.

OPINION BY ALASKA NATIVE
CLAIMS APPEAL BOARD

On May 23, 1980, the Bureau of
Land Management (BLM) issued
its Decision, entitled, "Determina-
tion of Dual Core Township for
Tanacross Incorporated Decision of
September 14, 1976, vacated Deci-
sion of January 24, 1977, vacated."
The BLM decided that T. 18 N. and
T. 19 N., R. 11 E., Copper River
meridian, are both considered to be
core townships for Tanacross,
Alaska. This decision dealt with the
dual core township issue and did
not decide on Tanacross, Inc.'s
(Tanacross) land selection applica-
tions F-14943-B and -19155-17;
the decision on land conveyance is
to be made at a future date.

On June 20, 1980, the appellant,
Alaska Gateway School District,

filed its Notice of Appeal from the
decision of the BLM.

The appellant in its Statement of
Reasons and Interest Affected, filed
July 21, 1980, raises two issues:

I The detemination by the BLM that
Tanacross, Inc. is entitled to a dual town-
ship status is contrary to the law and
not in accord with the facts.

X: * * * *

II The Tok Dormitory site located in
Township 18 North, Range 13 East,
CRM, should be excluded from selection
by Tanacross, Inc.

The appellant states that as a
rural educational attendance area
(REAA) it is authorized to operate
public schools and provide educa-
tional services pursuant to Alaska
law (AS 14.08.011, et seq.) ; it is
entitled to acquire and own land
(AS 14.08.151) and therefore has
an interest in the land as a prospec-
tive owner.

AS 14.08.151, cited by the School
District provides:

(a) Except as provided in (b) of this
section and § 161 (g) of this chapter, the
ownership of land and buildings used in
relation to regional educational attend-
ance area schools shall remain vested in
the state, and use permits shall be given
to the regional school boards.

(b) A regional school board may, by
resolution, request, and the commissioner
of the department having responsibility
shall convey, title to land and buildings
used in relation to regional educational
attendance area schools. If the state holds
less than fee title to the land, the com-
missioner of the department having re-
sponsibility shall convey the entire inter-
est of the state in the land to the regional
school board. (§ 2 ch. 124 SLA 1975; am
§§ 2, 3 ch 147 SLA 1978).

660]
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AS 14.08.161(g) provides:
Title or sufficient interest determined

acceptable by the department to an ap-
proved site for a school building to be
constructed, repaired or improved by a
regional school board shall be vested in
the state or in the respective regional
school board. (§ 3 ch 57 SLA 1976; am
§§ 4, 5 ch 147 SLA 1978)

[1] While the appeal record
shows that the legislature has ap-
propriated funds for an athletic fa-
cility for acquisitiion pursuant to
AS 14.08.1 61(g), the Alaska Gate-
way School District claims only pro-
spective ownership pursuant to AS
14.08.151 (b). There is no evidence in
the record that the Alaska Gateway
School District has taken steps pur-
suant to AS 14.08.151(b) for con-
veyance of title.

The BLM in its Answer states that
"[t] he decision appealed from does
not purport to convey any lands
whatsoever, nor does it address the
question of whether the dormitory
site is 'public land' within the mean-
ing of § 3(e) of ANCSA." The
BLM also informs the parties that
appellant's argument that the Tok
Dormitory Site, in T. 18 N., R. 13 E.,
C.R.M., should be excluded from the
selection of Tanacross, is prema-
ture; the issue will be ripe for ap-
peal at such time as the BLM de-
cides to approve or reject a Native
selection of these lands.

Tanacross, in its Answer, filed
Sept. 25, 1980, suggests that the ap-
pellant's appeal is premature be-
cause the BLM has not decided on
lands conveyance and therefore
should be dismissed

Doyon, Ltd., in its Answer, filed
Oct. 3, 1980, moves the Board to dis-
miss the appellant for lack of stand-
ing required by 43 CFR 4.902.

The first question before the
Board is whether or not the appel-
lant had standing to appeal. The
Board, on Sept. 30, 1980, issued an
Order to Show Cause as to why this
appeal should not be dismissed for
lack of standing pursuant to 43
CFR 4.902. The order stated, in
part:

Because the decision of BLM appealed
does not deal with lands at this time, be-
cause it is not clear whether the appellant
is competing for interest in the land as a
basis for standing to appeal, and because
the appellant appears to claim only a
prospective, rather than a present, in-
terest in the disputed land, the Board
hereby Orders the appellant to show
cause, within ten (10) days from the
date of this Order, why its appeal should
not be dismissed at this time for lack of
standing pursuant to 43 ClR 4.902.

On Oct. 10, 1980, appellant filed a
motion to modify the Order to Show
Cause by granting a time extension
to Oct. 2, 1980. The motion was
granted on Oct. 16, 1980. Appellant
did not and has not responded to
the Board's order.

[2] ANCAB, in Appeal of State
of Alaslea, 3 ANCAB 196, 217, 86
I.D. 225, 234 (1979) [VLS 78-42],
in deciding on the question of stand-
ing to appeal, held that "[w]hile a
'property interest' sufficient to con-
fer standing under [43 CFR] sec-
tion 4.902 need not be a vested in-
terest, it may not be completely
speculative." It is the Board's con-
clusion that where the appellant's
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"interest" in land is based only on
prospective ownership at some fu-
ture time, the appellant's "interest"
is too speculative to constitute a
"property interest" under 43 CFR
4.902.

Therefore, the Board concludes
that the appellant, Alaska Gateway
School District, lacks standing to
bring this appeal, and the appeal is
hereby dismissed.

ABIGAIL F. DUNNING
Adm'inistrative Judge

TA_.__. A n 

Sec. 26(a) (1) (A) applies to geological
and geophysical data and information
only. Other types of data and informa-
tion are gathered under other sections
of the Act.

Outer Continental Shelf Lands Act:
Geological and Geophysical Explora-
tion: Reimbursement

The U.S. Geological Survey must pay
permittees reasonable reproduction costs
for geological data and information sub-
mitted under sec. 26.

Outer Continental Shelf Lands Act: Oil
and Gas Information Program: Secre-
tary's Access to Data and Information

JUSEFIA A. DALWIN

Administrative Judge The Secretary may require permittees to
ship data and information to him for re-
view. If he, then decides to keep them, he

REIMBURSEMENT FOR GEOLOGI- must pay the reimbursement required by
CAL AND GEOPHYSICAL DATA s

AND INFORMATION; EXXON'S To: Secretary
PETITION TO REVISE 30 FR From: Solicitor
PARTS 250, 251 AND 252 Subject: Reimbursement for Geologi-

M-36924 0 cal and Geophysical Data and Informa-
tion; Exxon's Petition to Revise 30

Nozvember 17190 CFR Parts 250, 251 and 252

Outer Continental Shelf Lands Act: Oil E C
and Gas Information Program: Reim- chan seea of he ne u

to change several of the new rules
bursement : governing activities on the Outer

The U.S. Geological Survey has a right Continental Shelf (OCS). It claims
to look at all of a lessee's geological and that several of these rules violate the
geophysical data and information. If it . D

keeps the lessee's copy, it must pay the Outer Contiental Shelf Lands Act,
lessee a reasonable sum for reproduction as amended (or "the Act) ." Broadly
costs. In certain situations, the Survey speaking, the petition raises two is-
must also pay the lessee a reasonable sum sues of law. The first is the scope of
for processing geophysical data. the (l .A 0- T-,F-nznt Pvn,-

Outer Continental Shelf Lands Act: Oil
and Gas Information Program: Secre-
tary's Access to Data and Information

gram in sec. 26 of the Act. The sec-
ond is the legality of the rule allow-
ing the Director, USGS, to order
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permittees to ship data to him for
his review.

Background

In 1978, after 5 years of study and
debate, Congress amended the orig-
inal Outer Continental Shelf Lands
Act of 1953. In light of these amend-
ments, the U.S. Geological Survey
realized it would have to change
some of the Department's regula-
tions. It thus began the process of
notice-and-comment rulemaking.

On Aug. 7, 1979, the Department
published the first of a series of final
rules. This was 30 CFR Part 252, en-
titled "Outer Continental Shelf Oil
and Gas Information Program." 44
Fed. Reg. 46404 (Aug. 7, 1979).
Next, the Department published sec-
tions of its revised regulations for
oil, gas, and sulphur operations on
the OCS. 44 Fed. Reg. 53686 (Sept.
14, 1979); 44 Fed. Reg. 61886 (Oct.
26, 1979); and later 45 Fed. Reg.
15128 (Mar. 7, 1980) ; and 45 Fed.
Reg. 29280 (May 2, 1980). Finally,.
the Department published its re-
vised rules for geological and geo-
physical explorations on the OCS.
45 Fed. Reg. 6338 (Jan. 25, 1980).

The oil and gas industry is un-
happy with several of the new regu-
lations. Exxon's petition challenges
the legality of some of them.

Conclusions

Sec. 26(a) (1) (A) applies to geo-
logical and geophysical data and in-
formation only. Sec. 26(a) (1) (C)
generally requires the Department
to reimburse lessees and permittees
when it keeps copies of this data and
information. Both 30 CFR § 251.13

and 30 CFR Part 250 must be re-
vised to provide the reimbursement
required by § 26 of the Act.

The Secretary has authority un-
der § 26 (a) (1) (A) to regulate the
method of his access to data and in-
formation. He may require lessees
and permittees to ship them to him
at their expense. After reviewing
them, he may return them or may
keep them. If he keeps them,
he must pay the reimbursement
required by § 26.

Analysis
I

Exxon's petition challenges six
sections of Title 30, CFR, for their
failure to comply with the reim-
bursement section of the 1978
Amendments. § 26(a) (1), 43 U.S.C.
§ 1352(a) (1). This section provides
in part:

See. 26. Outer Continental Shelf Oil and
Gas Information Program.- (a) (1) (A)
Any lessee or permittee conducting. any
exploration for, or development or pro-
duction of, oil or gas pursuant to this Act
shall provide the Secretary access to all
data and information (including proc-
essed, analyzed, and interpreted informa-
tion) obtained from such activity and
shall provide copies of such data and in-
formation as the Secretary may request.
Such data and information shall be pro-
vided in accordance with regulations
which the Secretary shall prescribe * * *.

(C) Whenever any data and informa-
tion is provided to the Secretary, pur-
suant to subparagraph (A) of this para-
graph-

(i) by a lessee, in the form and man-
ner of processing which is utilized by
such lessee in the normal conduct of his
business, the Secretary shall pay the rea-
sonable cost of reproducing such data
and information;

[87 LD.
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(ii) by a lessee, in such other form and
manner of processing as the Secretary
may request, the Secretary shall pay the
reasonable cost of processing and repro-
ducing such data and information;

(iii) by a permittee, in the form and
manner of processing which is utilized by
such permittee in the normal conduct of
his business, the Secretary shall pay such
permittee the reasonable cost of repro-
ducing such data and information for the
Secretary and shall pay at the lowest rate
available to any purchaser for processing
such data and information the costs at-
tributable to such processing; and

(iv) by a permittee, in such other form
and manner of processing as the Secre-
tary may request, the Secretary shall pay
such permittee the reasonable cost of
processing and reproducing such data
and information for the Secretary, pur-
suant to such regulations as he may pre-
scribe * * *.

(b) (1) Data and information provided
to the Secretary pursuant to subsection
(a) of this section shall be processed,
analyzed, and interpreted by the Secre-
tary for purposes of carrying out his
duties under this Act.

(2) As soon as practicable after in-
formation provided to the Secretary pur-
suant to subsection (a) of this section is
processed, analyzed, and interpreted,
the Secretary shall make available to the
affected States, and upon request, to any
affected local government, a summary of
data designed to assist them in planning
for the onshore impacts of possible oil
and gas development and production.
Such summary shall include estimates of
(A) the oil and gas reserves in areas
leased 'or to be leased, (B) the size and
timing of development if and when oil or
gas or both, is found, (C) the location
of pipelines, and (D) the general loca-
tion and nature of onshore facili-
ties * * *

Sec. 26 is not the only section of
the Act allowing the Secretary to
gather information. Under sec. 604,
43 U.S.C. § 1863, the Secretary can
gather information on how well les-
sees are giving minorities and wom-
en equal opportunity in employment
and contracts. Under sec. 18 (g), 43
U.S.C. § 1344(g), he may obtain
any information "which may be
necessary to assist him in preparing
any environmental impact state-
ment and in making other evalua-
tions [under the Act]." Under sec.
5, the Secretary has always had the
authority to get information from
lessees whenever it is "necessary and
proper" to help him prevent waste,
conserve natural resources, and pro-
tect correlative rights on the Outer
Continental Shelf. 43 U.S.C. § 1334
(a). Thus, the authors of the Con-
ference Committee report were
speaking loosely when they said
that "Section 26 describes the pro-
cedures for obtaining and releasing
information from lessees and per-
mittees." S. Rep. No. 95-1091, 95th
Cong., 2d Sess. 119 (1978). Sec. 26
merely regulates how the Secretary
gathers and releases the data and
information described in sec. 26(a).

The text and legislative history
of this section convince me that
Congress is referring only to geo-
logical and geophysical data and in-
formation. Other types of scientific
data are gathered under other sec-
tions of the Act. I do not reach this
conclusion easily but only after
weighing the statutory language of,

334-201 0 - 1 - 4: QL 3
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and the purposes behind, the Oil petitive interest by potential producers

and Gas Information Program. in the oil and gas resources of the Outer

I start with the language of the Continental Shelf, (3) more informed
statute itself. Sec. 26(a) (1) (A) decisions regarding the value of public

statute itself Sec.26(a)(resources and revenues to be expected
gives the Secretary the right to look from leasing, and (4) the mapping pro-

at "all data and information (in- gram required by subsection (c) of this

eluding processed, analyzed, and in- section * * *.

terpreted information) " which les- (h) The Secretary shall, by regulation,

sees and permittees gather from require that any person holding a leasesees an permitees gater fro issued pursuant to this Act for oil or gas
exploring for, developing, and pro- exploration or development on the Outer

ducing oil or gas on the OCS. Tra- Continental Shelf shall provide the Secre-

ditionally, of course, the oil and gas tary with any existing data (excluding

industry has been chiefly interested interpretation of such data) about the oil

in gathering information on the or gas resources in the area subject to
rock strata underground. Industry the lease. The Secretary shall maintain

the confidentiality of all proprietary data
makes its money from finding, pro- or information until such time as he

ducing, and selling oil and gas; so determines that public availability of

it depends on geological and geo- such proprietary data or information

physical information for its liveli- would not damage the competitive posi-

hood. But industry does gather tion of the lessee.

other information in the course of S. Rep. No. 93-1140, 93rd Cong., 2d
its activities. At first glance, sec. 26 Sess. 114-15 (1974).
might seem to include all these types A comparable provision appeared
of information. But nothing in the in the 94th Congress' proposed Out-
legislative history supports such a er Continental Shelf Management
reading. Act of 1975, Senate Bill 521. S. Rep.

The idea of an OCS Oil and Gas No. 94-284, 94th Cong., 1st Sess.
Information Program first ap- 86-87 (1975). The Committee re-
peared in the proposed Energy
Supply Act of 1974. That proposal port accompanying the bill noted:
would have added a new sec. 19, * i * that the government must have bet-
entitled Federal Outer Continental ter information about the resources it
Shelf Oil and Gas Survey Pro- owns than it has had in the past * *

Subsection 19 provides that any person
gram, to the original OCS Lands holding an oil or gas lease shall provide

Act: the Secretary with any existing data (ex-
cluding interpretation of such data)

SEC. 19. (a) The Secretary is author- abut terreou in he ara
ized and directed to conduct a survey about the oil or gas resoures in the area
program regarding oil and gas resources subject to the lease * * *. The Commit-
of the Outer Continental Shelf. This pro- tee does not intend that this provision be

gram shall be designed to provide infor-
mation about the probable location, ex- of S. 521. Id. at 26-27.
tent, and characteristics of such resources Senate Bill 521 changed the title
in order to provide a basis for (1) devel- of proposed sec. 19 to "Federal
opment and revision of the leasing pro-
gram required by section 18 of this Act, Outer Contiental Shelf Oil and
(2) greater and better informed com- Gas Information Program." It also
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changed the fourth purpose of the
program: the mapping program
was dropped in favor of "assisting
State and local government agen-
cies in assessing the likely impacts
of the development of such public
resources." Id. at 86.

The current scheme for sec. 26 did
not appear until 1976 in the House's
proposed Outer Continental Shelf
Lands Act Amendments of 1976.
H. Rep. No. 94-1084, 94th Cong.,
2d Sess. 23-25 (1976). The proposed
§ 26 differed from its Senate pred-
ecessor in three respects. First, it
dropped the four specific purposes
of the Information Program and,
instead, directed the Secretary to
process, analyze, and interpret the
data and information "for purposes
of carrying out his duties under this
Act." Id. at 24. Second, it required
the Secretary to pay reproduction
costs and some reprocessing costs;
the Senate version had required
neither. Third, it applied to both
lessees and permittees and included
interpreted information; the Senate
version had been limited to lessees
and did not include interpreted in-
formation.

This third difference is especially
significant. It suggests that when
Congress said "all data and infor-
mation" in § 26(a) (1) (A), it was
responding to the more limited Sen-
ate version. In other words, Con-
gress wanted the Secretary to get all
data and information about the oil
and gas resources of the OCS. This
reading of sec. 26 is borne out by

other evidence in the legislative
history.

First, members of Congress who
commented on § 26 almost always
did so when discussing oil and gas
resources. For example, the House
debates on July 21, 1976, produced
the following exchange:

Mr. Seiberling: * * * The question is
whether only the big oil companies, who
can afford it, are going to do all the ex-
ploratory drilling and then keep the re-
sults close to the chests * * *. Not only
should the United States have as much
information as the bidders, but all bid-
ders should have the same basic informa-
tion * * .

Mr. Bell: Does not the United States
now have that information? * * *

Mr. Seiberling: They do not have
it * * *.

Mr. Bell: * * * Under section 26 of
this bill, that provides the Government
with this information * * *

122 Cong. Rec. 7479 (July 21, 1976).
Later, Representative Fish objected
to language in proposed sec. 506
[now § 606] which stated that the
government lacked basic energy in-
formation (such as estimates of oil
and gas reserves).

Rep. Fish: * * I think what it says
is totally erroneous and misleading.
Mr. Chairman, would the gentleman turn
to [proposed § 26(b)] * . I think we
have all the information we need today.

124 Cong., Rec. 594 (Feb. 2, 1978).
Still later, Representative Dingell
pointed out that nothing in sec. 26,
"or in other information-gathering
provisions of the OCS Act, * * *
affect the authorities of the Secre-
tary of Energy or the Federal
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Energy Regulatory Commission to
collect * * * energy data * * *." 124
Cong. Rec. 8882 (Aug. 17, 1978).
Most persuasive, however, is the re-
mark of Representative Murphy,
chairman of the 1978 Conference
Committee on the proposed Act and
sponsor of the House version. "[Sec.
26 provides] for an information
program in order to assess the Na-
tion's OCS oil and gas resources so
that the Government will receive a
true value for those resources." The
only remark suggesting that § 26
(a) (1) (A) might be broader is
Representative Fish's:

Our amendment [to § 26] sets forth the
scope of information to be made avail-
able and the way to [sic, it?] will be
passed along. Under the amendment,
states will, for the first time, receive all
the information they need to effectively
carry out their coastitutional police
power functions * *,

122 Cong. Rec. 5327 (June 4, 1976).
But here we must remember that
§ 26 (a) (2) gives the Secretary an-
other source of information: other
federal agencies. Sec. 26 does not
draw solely on lessees and permit-
tees. Thus, Representative Fish's re-
mark sheds little light on the prob-
lem. In any event, I can find no spe-
cific evidence in these remarks that
§ 26(a) (1) (A) applies to anything
other than geological and geophysi-
cal data and information.

Second, Representative Murphy
prepared a chart for the Congres-
sional Record, in which he com-
pared existing agency regulations
with the proposed House bill. His
purpose was to prove that the bill

did not create a "regulatory night-
mare." I think it significant that
he found § 26 comparable to two
existing rules only: those giving
the Secretary access to certain types
of geological and geophysical data
and information. See 122 Cong.
Rec. 5326 (June 4, 1976).

Consequently, I conclude that § 26
(a) (1) (A) applies to geological
and geophysical data and informa-
tion only. But our journey is not
over. Exxon's petition claims in
effect that the Department must
reimburse companies under § 26
whenever it gathers this data and
information. In other words, the
Department's reason for gathering
the information is irrelevant under
§26.

Traditionally, the Department
has required industry to submit
this information for two purposes.
The first is to assure that operators
are conducting safe drilling opera-
tions. The second is to evaluate the
oil and gas resources of the OCS.
As we have seen, the legislative his-
tory of § 26 suggests that Congress
was interested more in the second
purpose. Sec. 26(b), however, can-
not be read so narrowly. Although
the original version of the Informa -
tion Program did have four limited
purposes, the enacted version does
not. It refers generally to the De-
partment's duties under the Act.
Furthermore, Representative Mur-
phy's chart of § 26 included § 250.95
of the regulations, a rule serving
both purposes. See 122 Cong. Rec.
5326 (June 4, 1976). The principle
of sec. 26 (b) is broad enough to en-
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compass both purposes. Generally
then, anytime the Department asks
for and keeps copies of geological
or geophysical data and informa-
tion, it must pay reasonable repro-
duction costs. In certain situations,
it must also pay processing costs, as
described in § 26(a) (1) (C). 43
U.S.C. § 1352(a) (1) (C).

The six challenged regulations all
appear to allow the Geological Sur-
vey to ask for geological and geo-
physical data and information. See
30 CFR §§250.12(d), 250.34-1(k)
and -2(n), 250.39, 250.40 (assuming
that directional surveys are geologi-
cal information), 250.95, and 251.13.
As a general proposition, sec. 26(a)
(1) (C) applies to all these sections.
The Department must amend
§ 251.13 and must add a new reim-
bursement section to 30 CFR Part
250. In redrafting the regulations,
however, the Department may find
that the application of sec. 26 to cer-
tain matters will lead to a result not,
intended by Congress. I will review
these cases whenever they arise.

II

Exxon's petition also argues that
§ 251.12 (b) goes beyond the require-
ments of sec. 26 of the Act. Under
this regulation, the Director may
request a permittee to deliver data
or information to the Regional Of-
fice for inspection. If the Director
then chooses to keep the data or in-
formation, he must reimburse the
permittee for reproduction and

processing to the extent required by
§ 26(a) (1) (C). But if the data and
information do not help the Direc-
tor, he may send them back to the
permittee. The permittee pays the
cost of shipping the data or infor-
mation to the Regional Office, and
the USGS pays the cost of shipping
it back.

The Director's alternative is to
send a representative to the permit-
tee's office to inspect the data or
information, where the Director's
representative would look at the
same documents or printouts
that the Director can request
under § 251.12(b). Ordinarily, this
method of access is convenient.
However, if the documents to be
reviewed are numerous, the repre-
sentative might need several days
to inspect them. The representative
would have to be fed, lodged, and
transported at public expense. The
permittee, on the other hand, would
still have to pay its employees to
gather the documents for inspec-
tion, and would still have to pay to
have the documents printed out of
the computer or other tape. From
the permittee's point of view, the
only real difference between these
two methods is that, under the first
method, the permittee has to pay
one-way shipping costs.

Sec. 26(a) (1) (A) requires per-
mittees to "provide the Secretary
access to all data and informa-
tion * * * obtained from such
[exploration] activity and shall
provide copies of such data and in-
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formation as the Secretary may
request. Such data and information
shall be provided in accordance
with regulations which the Secre-
tary shall prescribe." Thus, the is-
sue is this: given that the Secretary
has the authority to regulate the
manner in which he may have access
to this data and information, is it
unreasonable for him occasionally
to ask permittees to pay one-way
shipping costs ? It is not. Shipping
costs are small by any standard.
The burden that this requirement
places on permittees is minimal.
Sec. 251.12(b) is a reasonable exer-
cise of the Secretary's authority.

I also note that Congress incorpo-
rated part of the Department's
existing reimbursement rule in
§ 26(a) (1) (C). See S. Rep. No. 95-
1091, 95th Cong., 2d Sess. 119
(1978). This rule, 30 CFR § 251.13
(b), did not reimburse permittees
for shipping costs. See Assistant
Solicitor Ferguson's unpublished
memorandum of Dec. 2, 1976. Con-
gress obviously has entrusted this
little matter to the Secretary's
discretion.

III

One question needs only brief dis-
cussion. Exxon claims that 30 CFIR
§§ 251.11 and 251.12 place an unrea-
sonable burden on permittees to no-
tify the Director of the acquisition,
analysis, processing, or interpreta-
tion of geological or geophysical
data collected under the permit.
Exxon apparently is worried that
this rule requires it to give the Di-
rector ininute-by-miinite, datum-by-

datum notice of changes in process-
ing or interpretation. Sec. 26 gives
the Secretary broad access to this in-
formation, but the use of the au-
thority must be subject to a rule of
reason.

I am told that the Survey does
not mean to require continual noti-
fication as each new thought pops
into the permittee's head.

Now that the Survey has formed
its position, it would be a good idea
to rewrite the rules so that they ac-
curately explain what permittees
must do.

CLYDE MARTZ,

Solicitor.

TOLLAGE CREEK ELKHORN
MINING CO.

2 IBSMA 341

Decided NoveMber 24. 1980

Appeal by Tollage Creek Elkhorn Min-
ing Co. from a Jan. 31, 1980, decision
of Chief Administrative Law Judge
L. K. Luoma upholding the issuance of
a notice of violation for failure to re-
store an area to approximate original
contour with all highwalls eliminated.
Docket No. NX 0-30-R.

Affirmed.

1. Surface Mining Control and Recla-
mation Act of 1977: Backfilling and
Grading Requirements: Highwall
Elimination-Surface Mining Control
and Reclamation Act of 1977: Roads:
Generally

In a steep slope mining operation all
highwalls must be completely backfilled
after mining is concluded, even where
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retention of an access road has been ap-
proved as part of a postmining land use.

2. Surface Mining Control and Recla-
mation Act of 1977: Initial Regulatory
Program: Generally

Compliance with state mining permit con-
ditions does not excuse noncompliance
with the initial Federal performance re-
quirements.

3. Surface Mining Control and Recla-
mation Act of 1977: State Regulation:
Generally

The requirement of sec. 505(b) of the
Act, 30 U.S.C. § 1255(b) (Supp. II 1978),
that the Secretary of the Interior set
forth any state law or regulation which
is construed to be inconsistent with the
Act does not impose the obligation on the
Secretary of designating every state in-
terpretation of state law which might be
inconsistent with Federal law.

APPEARANCES: Charles . Baird,
Esq., Baird and Baird, Pikesville, Ken-
tucky, for Tollage Creek Elkhorn Min-
ing Co., for intervenor Oscar W.
Thompson, r., and for amicus curiae
Coal Operators & Associates, Inc.;
Robert S. More, Esq., Office of the Field
Solicitor, Knoxville, Tennessee, Mar-
cus P. McGraw, Esq., Assistant Solici-
tor for Enforcement, Division of
Surface Mining, Office of the Solicitor,
Washington, D.C., for the Office of
Surface Mining Reclamation and
Enforcement,

OPINION BY THE INTERIOR
BOARD OF SURFACE MINING

AND RECLAMATION
APPEALS

Tollage Creek Elkhorn Mining
Co. (Tollage Creek) has appealed

from a Jan. 31, 1980, decision of
Chief Administrative Law Judge
L. K. Luoma upholding the issu-
ance of Notice of Violation No. 79-
2-66-31 which charged Tollage
Creek with failure to restore the
land to its approximate original
contour with all highwalls,1 spoil
piles, and depressions eliminated in
violation of sec. 515(b) (3) of the
Surface Mining Control and Rec-
lamation Act of 1977 (Act).2 For
the reasons set forth below, we
affirm.

Procedural and Factual
Background

On Nov. 7, 1979, an Office of Sur-
face Mining Reclamation and En-
forcement (OSM) inspector visited
Tollage Creek's surface coal mining
operation in Pike County, Ken-
tucky, and issued Notice of Viola-
tion No. 79-2-66-31. The notice
charged a violation of 30 U.S.C.
§1265(b)(3) (Supp. II 1978) for
'[ffailure to restore to the approxi-
mate original contour of the land
with all highwalls, spoil piles, and
depressions eliminated." 3 On Nov.
19, 1979, Tollage Creek filed an ap-

1 Highwall Is defined in 30 OFIR 710.5 as:
"[T]he face of exposed overburden and coal

in an open cut of a surface or for entry to
an underground coal mine."

2 Act of Aug. 3, 1977, 91 Stat. 445, 486,
30 U.S.C. 1265(b)(3) (Supp. II 1978).

'The area in question concerned about 500
feet of highwall. Approximately an additional
5,000 feet of exposed highwall remained on
the operation but Tollage Creek was not re-
quired to eliminate it (Tr. 148). It had been
created by Tollage Creek's mining operation
prior to Dec. 31, 1978, pursuant to a small
operator exemption received by Tollage Creek
in accordance with 30 CFR 710.12.
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plication for temporary relief. At
the hearing held on Dec. 19, 1979,
the Chief Administrative Law
Judge considered the application
for temporary relief also to be an
application for review. In the Jan.
31, 1980, decision the validity of
the notice was upheld.4 Tollage
Creek filed a timely notice of ap-
peal. Subsequently, the Board
granted Oscar W. Thompson, Jr.,
leave to intervene and granted Coal
Operators & Associates, Inc., amicus
status. All briefs have been sub-
mitted.

Thompson is the surface owner
of the entire Tollage Creek water-
shed in Pike County, Kentucky,
consisting of 600 to 800 acres. He
and his daughter maintain the only
residences in the hollow. The Chief
Administrative Law Judge made
the following statement of facts
(Decision at 3-4):

Since 1964, Dr. Thompson has contacted
several Governmental agencies concern-

'The Chief Administrative Law Judge
stated at p. 6:

"Under the terms of the Act, I am forced to
conclude that the notice of violation was
validly issued. Such a finding, however, points
up a basic flaw of the Act. Sections of the
Act allow flexibility in requirements that land
be restored to approximate original contour
so that access roads can be built to facilitate
postmining uses of the land, yet these same
sections specifically state that all highwalls
must be eliminated. In the present situation,
however, an access road which would allow
for postmining use of the land is difficult, if
not impossible to construct unless some part
of the highwall is left exposed. Further, re-
tention of the highwall causes no damage to
the environment. No allegations of environ-
mental damage were made and no evidence of
such was produced. In effect, this is such a
situation where retention of the highwall
should be allowed because its elimination will
result in the consequent difficulty of access for
valuable postmining use of the land. The situ-
ation is so unfair that it cries for legislative
relief. "

ing the feasibility of establishing a tree
farm or commercial forest, however, he
could not afford building the access roads
and fire breaks necessary for a successful
tree farm. He had the area timbered in
1968 by a lumber company and was dis-
satisfied with the results. The company
which did the timbering had no feasible
access to the trees and used a small bull-
dozer to go up and down the mountain to
harvest the marketable trees. As a result
of this timbering, there was significant
damage to the property, including soil
erosion. The owner stated he would not
again consider the use of this method of
timbering.

In 1974 the owner began negotiations
with applicant concerning development
of the property. The owner had been ap-
proached by several other coal operators,
but had denied the use of his surface to
these other operators because he was not
satisfied with their methods of reclama-
tion. The applicant and the surface owner
reached an agreement which provided
that the applicant could surface mine the
property if usable aceess roads were left
to allow postmining use of the land.

On July 13, 1979, the Bureau of Surface
Mining Reclamation and Enforcement of
the Commonwealth of Kentucky issued
applicant a "Surface Disturbance Min-
ing Permit." [5] The permit granted a vari-

5 Tollage Creek filed an application seeking
a revision of Surface Disturbance Mining Per-
mit No. 6483-77 (New No. 298-0911). The
application contained the access road proposal.
On Apr. 6, 1979 the Director of the Division

of Permits for the Kentucky Bureau of Sur-
face Mining Reclamation and Enforcement
denied the application. Tollage Creek appealed
the denial. On May 10, 1979, a hearing officer
for the Commonwealth of Kentucky held a
hearing and on June 21, 1979, he issued a rec-
ommended decision concluding that the road
in question was in fact an access road and
that an access road necessary to support a
postmining land use is exempt from restora-
tion to approximate original contour under
the Kentucky definition of that term (Exh.
A-1). The hearing officer's decision was ap-
proved by the Secretary, Kentucky Depart-
ment for Natural Resources and Environ-
mental Protection, on July 11, 1979 (Exh.
A-2).

[87 .D.
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ance allowing a haul road to be con-
structed concurrently with backfilling op-
erations. The permit further provided
that only the attendant highwall which
is represented in the approved plan, and
is necessary to maintain the stability of
the backfill and provide access for the
postmining land use, would be allowed to
remain. Subsequent to the issuance of the
permit, applicant began mining opera-
tions in a manner consistent with the per-
mit issued by the State. *

Provisions in permit applications sub-
mitted to the State which contain a post-
mining land use program are something
of a rarity. In preparing the permit appli-
cation, applicant's engineer performed a
stability analysis regarding the place-
ment of the road on the fill. Three sepa-
rate positions were analyzed for stability,
one being at the top of the fill, another
being in the middle of the fill, and the
third being at the bottom of the fill on
the solid bench. The engineer stated that
in computing the factor of safety of the
fill, with the road in each of these three
positions, only the road at the top of the
fill resulted in a factor of safety greater
than 1.5. On top of the fill the factor of
safety for the road and fill area was
1.719. With the road in the middle of the
fill, the factor of safety was 1.314 and at
the bottom of the fill, the factor of safety
was 1.079.

* * * * *

Respondent's inspector testified that
leaving the highwall would cause no en-
vironmental damage and that, if an ac-
cess road were to be constructed, he could
think of no better site other than its
present location.

Appellant's engineer testified
that from a hydrological viewpoint
it would be environmentally supe-
rior to have the road at the top of
the fill rather than in the middle or
at the bottom (Tr. 162). He stated
that because of the company's
method of operation the highwall is
uniform and stable (Tr. 125). He

r 24, 1980

indicated that under the company's
plan the coal seams will be com-
pletely covered and any toxic mate-
rial will be buried by at least 4 feet
of nontoxic material (Tr. 141). A
recognized expert on slope stability
stated that the best location for a
road at this site from the standpoint
of stability and control of surface
drainage would be at the top of the
fill (Exh. A-16).

Discussion

Appellant was charged with vio-
lating sec. 515 (b) (3) of the Act, 30
U.S.C. §1265(b)(3) (Supp. II
1978). That section reads:

(b) General performance standards
shall be applicable to all surface coal
mining and reclamation operations and
shall require the operation as a minimum
to-

*. * * * *

(3) except as provided in subsection
(c) of this section with respect to all
surface coal mining operations backfill,
compact (where advisable to insure sta-
bility or to prevent leaching of toxic ma-
terials), grade in order to restore the
approximate original contour of the land
with all highwalls, spoil piles, and de-
pression eliminated. []

The implementing regulation, 30
CFR 715.14, states:

In order to achieve the approximate
original contour the permittee shall, ex-
cept as provided in this section, transport,
backfill, compact (where advisable to en-
sure stability or to prevent leaching of
toxic materials), and grade all spoil ma-

d Subsee. (c) provides for an exception to
the approximate original contour standard for
mountaintop removal operations. Tollage
Creek was involved in a steep slope operation.
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terial to eliminate all highwalls, spoil
piles, and depressions. [7]

[1] Appellant argues that the
regulations specifically allow for
retention of a highwall which is a
part of an approved postmining
land use. It alleges that 30 CFR
715.17(7) (1) creates the exception
and that 30 CFR 715.14 is not
applicable to the circumstances of
this case in which retention of a
road is approved as part of a post-
mining land use.8 If only read
against 30 CFIR 715.14, 30 CFR
715.17(i) (1) might be interpreted
as creating an exception to high-
wall elimination; however, one of
the special performance standards
applicable to steep slope mining, 30
CFR 716.2(b), specifically requires
that the highwall shall be com-

7Sec. 515(e), 30 U.S.C. §1265(e) (Supp.
II 1978), allows for limited variances of the
approximate original contour requirement.
OSM interpreted that section as not having
effect during the initial regulatory program.
However, OSM published proposed rules In the
Federal Register, 44 PR 61312 (Oct. 24, 1979),
implementing a variance procedure during the
Initial regulatory program. Those rules have
not been finalized. The preamble to the rules
indicated that even If a variance from approx-
imate original contour were available, com-
plete backfilling of the hghwall would be
necessary. It was stated at 61313:

"Finally, proposed § 716.2(e) (4) (i) would
require that the highwall be completely back-
filled with spoil to achieve a static safety
factor of at least 1.3. This two-pronged re-
quirement is drawn from section 515 (e) (1)
of the Act which OSM reads to say that even
where a variance is granted, complete back-
filling and achieving stability are mandatory."

8 30 CFR 715.17(1) (1) states In pertinent
part:

"All access and haul roads shall be removed
and the land affected regraded and revegetated
consistent with the requirements of § 715.14
and § 715.20, unless retention of a road is
approved as part of a postmining land use
under § 715.13 as being necessary to support
the postmining land use or necessary to ade-
quately control erosion and the necessary
maintenance is assured."

pletely covered with spoil.9 At-
tempting to give effect to all
sections of the regulations, it
appears that the language relied on
by appellant in 30 CFR 715.17(1)
(1) more clearly refers only to the
requirement in 30 CFR 715.14 that
lands be returned to approximate
original contour.' Even the vari-
ance provisions of sec. 515(e) (1),
30 U.S.C. § 1265 (e) (1) (Supp. II
1978), which are applicable only in
the permanent regulatory pro-
gram,' 1 merely allow a variation
from approximate original con-
tour; the highwall is specifically
required to be eliminated. 2 Thus,

9 30 CPR 716.2 reads:
"The permittee conducting surface coal

mining and reclamation operations on natural
slopes that exceed 20 degrees, * * * shall
meet the following performance standards.

"(b) The highwall shall be completely cov-
ered with spoil and the disturbed are a [sic]
graded to comply with the provisions of
§ 715.14 of this chapter."
The area in question in this case has a slope
of 32 degrees.

1tThis interpretation is supported by lan-
guage in the preamble to the initial program
regulations addressed to comments on 30 CFR
716.14, comment 10, 42 PR 62644 (Dec. 13,
1977):

"10. A limited number of comments recom-
mended retention of portions of the highwall.
The recommendation was not accepted since
the Act and the legislative history indicate
that no hiehwalls are to be left after mining
is completed. Highwall elimination is man-
dated in § 515(b) (3) of the Act as Is attain-
ment of the 'lowest practicable grade' in cases
of Inadequate overburden to fully grade to
approximate original contour. Return to the
'appropriate original contour' to 'cover com-
pletely the highwall' Is required in § 515(d)
of the Act for steep slope areas."
" See n.7. supra.
'5 The following statement relative to the

variance provision of sec. 515 (e) (1) is con-
tained in the legislative history of the Act,
E.R. Rep. No. 493, 95th Cong., 1st Sess. 108-
109 (1977):

"The Senate amendment provided a vari-
ance to the approximate original contour and

[87 I.D.
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the conclusion is inescapable that
in a steep slope mining operation
such as the one in this case, all high-
walls, regardless of their purpose,
must be completely backfilled.

[2] Appellant argues that the
variance granted by Kentucky was
part of its state mining permit and
that the condition cited in the
notice issued by OSM was one
specifically allowed by its permit.
However, compliance with state
mining permit conditions does not
excuse noncompliance with the
initial Federal performance re-
quirements. Alaba's a By-Products
Corp., 1 IBSMA 239, 86 I.D. 446
(1979); Cedar Coal Co., 1 IBSMA
145, 86 I.D. 250 (1979). Appellant
attempts to distinguish these cases
by pointing out that both involved
permits issued prior to the date of
the initial program regulations
(December 13, 1977), while Tollage

backfilling highwalls completely for a wide
range of post mining land uses. In addition,
if 'sound engineering technology' indicated
that the bighwall could not be completely
backfilled, then the operator would have been
required to reduce the ighwall to the maxi-
mum extent consistent with 'sound engineer-
ing technology' and develop a revegetation
plan that is 'reasonably calculated' to screen
the remaining highwall within 5 years. H.R.
2 included no such provisions.

"Conferees agreed on a modified variance to
the approximate original contour standard
which requires that all highwhalls are to be
completely backfilled in every instance. This
amounts to a variance from the 'configuration'
aspects of the regrading standard [See the
definition, Sec. 701(2)]. This gives an oppor-
tunity for a broad range of postmining land
uses on those operations which would result
in a very wide bench accommodating both the
stable and complete backfilling of the highwall
as well as additional areas for the planned
land uses. Conferees did not adopt the 'sound
engineering technology' provision of 5.7."
(Emphasis added.)

Creek's permit was issued on
July 13, 1979. However, this fact
gives appellant less of a claim to a
shield from Federal regulation than
may have been made in the other
cases.13 Clearly, those cases are con-
trolling herein."4 Although appel-
lant's state permit contained lan-
guage allowing part of the highwall
to remain in the area in question,
Federal law requires the elimina-
tion of all highwalls and there is
no provision for a variance from
that requirement. In fact, sec. 502
(b) of the Act, 30 U.S.C. § 1252(b)
(Supp. II 1978), sets forth that a
state permit shall contain terms re-
quiring compliance with Federal
performance standards. Those
standards include the restoration of
approximate original contour and
the elimination of all highwalls.

[3] Appellant also contends that
OSM is estopped from asserting

12 Sea. 502(b) of the Act, 30 U.S.C. § 1252
(b) (Supp. II 1978), provides that on and
after May 3, 1978, all surface coal mining
operations on lands on which such operations
are regulated by a state must comply with
certain performance standards of the Act

"Appellant states that the holdings in
Cedar and Alabama By-Products are contrary
to two United States district court decisions
involving similar circumstances, Midland Coal
Co. v. Andrns, No. 79-112 (C.D. Ill., Dec. 21,
1979) (order granting preliminary injunction)
and Star Coal Co. v. Andrns, No. 79-171-2
(S.D. Iowa, Feb. 13, 1980) (order granting
preliminary injunction). Both decisions were
appealed by the Secretary. Neither of those
decisions require vacation of the notice in this
case. The facts in those cases were very dif-
ferent from this situation. Both involved state
determinations granting exemptions from
prime farmlands requirements. There was no
question that the states had the authority
to grant such exemptions. The Secretary
merely disagreed with the determinations.
Here, Kentucky had no authority to grant
a variance from the Federal requirement of
complete highwall elimination.
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the alleged violation because of the
failure of the Secretary to desig-
nate an inconsistent state law as
required by sec. 505 (b) of the Act,
30 U.S.C. §1255(b) (Supp. II
1978).15 As pointed out by appel-
lant, this section was intended to
insure against any confusion con-
cerning which statutes in a state
would be applicable and which
would not.16 Appellant alleges that
it was error for the Chief Admin-
istrative Law Judge to find no in-
consistency. Appellant argues that
there is a very significant difference
in the definition of approximate
original contour under Federal law
and under Kentucky law, and that
the Kentucky hearing officer relied
on the difference language in the
Kentucky law in concluding that it
was not necessary to completely
backfill and eliminate a highwall
for an approved postmining land
use.1 7 We do not find this argument

a That section provides in pertinent part:
"The Secretary shall set forth any State law
or regulation which Is construed to be ncon-
sistent with this Chapter."

'0 S. Rep. No. 128, 95th Cong., 1st Sess.
73-74 (1977).

17 The Kentucky definition, RS § 350.010
(14), reads:

"'Approximate original contour' means that
surface configuration achieved by backfilling
and grading of the mined area so that the
reclaimed area, including any terracing or
access roads (when not necessary to support
its approved postmining use), closely resem-
bles the general surface configuration of the
land prior to mining and blends into and com-
plements the drainage pattern of the sur-
rounding terrain, with all highwall and spoil
piles eliminated."

The definition In the Act, 30 U.S.C. 1291
(2) (Supp. II 1978) is:

" [A]pproximate original contour' means
that surface configuration achieved by back-
filling and grading of the mined area so that
the reclaimed area, including any terracing
or access roads, closely resembles the general
surface configuration of the land prior to the

persuasive. The Act requires the
Secretary to designate inconsistent
state laws. That necessarily re-
quires the designation of laws
which are on their face inconsist-
ent. The Kentucky definition of ap-
proximate original contour cited
by appellant is not on its face in-
consistent with Federal law. Al-
though the Kentucky hearing
officer apparently interpreted the
language of the state definition of
approximate original contour as
allowing partially exposed high-
walls to remain, the Secretary can-
not be responsible for designating
every state interpretation of state
law which might be construed in a
manner inconsistent with Federal
law. Since the state is responsible
for issuing permits which are con-
sistent with Federal requirements,
the state must assume the burden of
conforming it permits to Federal
standards during the initial pro-
gram.

It is with difficulty that we have
reached the result in this case. Com-
mon sense and fairness would ap-
pear to require an opposite result.
The Federal law seems inescapable,
however. Had Congress been pre-
sented with the factual situation
herein, where elimination of the
highwall would not benefit the en-
vironment but only burden the
operator or landowner, it may have
provided in the Act for some excep-
tion to the rigid backfilling require-
nent. Apparently, it was not.

Clearly, it did not. We are con-

mining and blends into and complements the
drainage pattern of the surrounding terrain,
with all highwalls and spoil piles eliminated."
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strained to affirm the Chief Admin-
istrative Law Judge.'8

Appellant has also raised con-
stitutional issues which are beyond
the authority of this Board to
decide.

The decision appealed from is
affirmed.

NEWTON FrisrHBERc
Administrative Judge

CHIEF ADMINISTRATIVE JUDGE
IRWIN CONCURRING:

A. P. Herbert's remarks are apt
in this case:

There is an old and somewhat foolish
saying that "Hard cases make bad law,"
and therefore the law must be left as it
is. It would be equally true to say, "Bad
law makes hard cases," and therefore the
law must be amended. The real truth lies
somewhere between. Mere freaks of
fortune should not be made an excuse
for weakening a law which is sound. But
a law which is seen to multiply hard
cases, not through any accident but by
its necessary elements, is not worth pre-
serving, for the law was made for man,
not man for the law.[']

It is not for us to comment on the
wisdom of the law, implemented in
the Secretary's regulations, that
highwalls be eliminated. It is for us

'sThis result would not appear to deprive
the surface owner of his postmining land use.
At the hearing appellant's engineer ndicated
that if sufficient funds were expended, an
access road with a proper stability factor could
be constructed with complete highwall elimi-
nation (Tr. 161-162).

l Herbert, Uncommon Law (New York,
1936) at 274. Justice Jackson's statement is
also apropos: "We agree that this is a hard
case but we cannot agree that it should be
allowed to make bad law." American Com-
munications Comin. v. WOKO, 329 .S, 223,
229 (1946).

to interpret and apply the law. And
the law is clear even though its ap-
plication in this case may be feck-
less. If its application is seen to
multiply hard cases, presumably
the Congress will amend it. But
that is not our province.2 The deci-
sion of the Chief Administrative
Law Judge must be affirmed.

The dissent's suggestion that we
should have modified the notice of
violation in this case to eliminate
any requirement to remove the
highwall in question is, in my view,
disingenuous.3 The remedial action
prescribed in the notice of violation
was to "restore to the approximate
original contour of the land with
all highwalls, spoil piles and de-
pressions eliminated." 4 Whatever
may be the scope of authority in
sec. 525 (b), 30 U.S.C. §1275 (b)
(Supp. II 1978), to modify a notice
of violation or cessation order, it
cannot include a modification that
negates provisions of the law that

2 As Justice Miller said in United States v.
Lee, 106 U.S. 196, 220 (1882):

"No man in this country is so high that
he is above the law. No officer of the law may
set that law at definance with impunity. All
the officers of the government, from the high-
est to the lowest, are creatures of the law,
and are bound to obey it

"It is the only supreme power in our system
of government, and every man who by accept-
ing office participates in its functions is only
the more strongly bound to submit to that
supremacy, and to observe the limitations
which it imposes upon the exercise of the
authority which it gives."

'Not unlike Joab, who touched his brother
Amaga's beard with his right hand, as though
to kiss him, but shed his bowels to the ground
with the blow of a sword held in the left.
2 Samuel 30 :9-10. See also, 1 Kings 2 :29-32.

4Exh. -1. This, of course, parallels the
language of sec. 515(b) (3) of the Act, 30
U.S.C. § 1265(b) (3) (Supp. II 1978).
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are mandatory, as we have con- This is not a situation that "cries
cluded those in this case are. for legislative relief" (p. 572 nt,

supra). Even to suggest that the
WILL A. IRWIN Secretary must go through the

Chief Administrative Judge elaborate rulemaking process or
that Congress must solemnly amend

A2DMINISTRATIVE JUDGE KIRKIN the Act in order to correct a per-
PARTIALLY DISSENTING: ceived injustice to a single individ-

W~hile I join with my colleagues il, whose situation defies literal

in holding that the notice of viola- duplications amounts to a gro-
tion was properly issued, I am mys- tesquerie. This Board should not
tified that, instead of using the tools construe the law or its own powers
that have been given us to rectify in a manner so as to render it merely
situations that defy "common sense it checkpoint on the way to the
and fairness" (p. 576, supra), or courts who, because of our default,
that constitute "feckless" applica- may become the real administrators
tions of the law (p. 577, supra), one of the program.3

says Congress prevents the correc- The Board is authorized to mod-
tions and the other says that Su- ify enforcement actions. 30 U.S.C.
preme Court Justice Miller, de- § 1275(b) (Supp. IT 1978); 43 CFR
ceased, will not permit it. So, while 4.1101 (b) ; 43 CFR 4.1275. That we
deploring the result, they affirm it., possess such a power is not to
It is not, however, the responsibility say that we should employ it indis-
of either Congress or the late Jus- criminately; but where failure to
tice Miller that common sense and use it results in a miscarriage of jus-
fairness are here being debased by tice, we should not hesitate to utilize
fecklesessss. That is a result of it. 43 CFR 4.1101 (b). I cannot
action by this Board. imagine a situation that would qual-

It is obvious that Congress be- ify more for intervention by us than
lieved that highwalls per se consti- this one
tute environmental insults and that The record discloses that no pub-
the only measurement required by lie interest would be served by re-
the regulators would be one that de- quiring Tollage Creek to take the
termines the existence of highwalls remedial action (elimination of the
rather than one that would deter- highwall) required by OSM.
mine actual harm from highwall 2 Thompson, the landowner, wants to

develop a commercial forest on his
'Not unlike Lewis Carroll's walrus who land. As a preliminary to this proj -

wept at the deaths of the oysters he had in-
vited to a picnic wiping away the tears only ect arrangements were made to have
when It did not interfere with his consumption some of the land stripped of coal by
of the next tasty little mollusk.

2See 30 U.S.C. §§ 1265(b) (3), 1265(d) (2),
and 1265(e) (1) (Supp. II 1978); H. R. Rep. 'Up until now, the Board has not viewed
No. 493, 95th ong., 1st Sss. 108-09; 112 itself to be so limited. See Capitol Fuels, Inc.,
(1977); HR. Rep. No. 1445, 94th Cong., 1st 2 IBSMA 261, 87 I.D. 430 (1980) ; Wilkfn-
Sess. 8, n.3 (1976). son's, Inc., 1 IBSMA 1 (1978).

[87 I.D.
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Tollage Creek. As part of a post-
mining plan an access road was to
be constructed when mining was
completed. Engineering work was
undertaken to determine the best
way to construct a stable road. Utili-
zation of a portion of the existing
highwall was selected. The state
mining authority approved this
plan. The highwall is stable, all coal
seams are (or will be) covered, and
there is no toxic material or drain-
age. 4 In fact, approximately 90 per-
cent of the road was constructed
pursuant to provisions which ex-
empted Tollage Creek from having
to eliminate the highwall.5 Elimin-
ating the relatively small unex-
empted portion would not eliminate
whatever danger OSM perceives.
The cause of minimizing environ-
mental degradation will not be
served now by the action necessary
to eliminate this highwall and the
completion of the remainder of the
roadway in a manner less stable
than is proposed. Tollage Creek and
Thompson are only to be unneces-
sarily penalized by this requirement.

Statements of fact In this dissent, unless
otherwise Indicated, are based on the findings
set forth in the decision below at pages 2-4.

Although the Chief Administrative Law
Judge determined that "the highwiall is stable
and consists of sandstone land that the] coal
seams are completely covered and there Is no
toxic material or drainage" (Decision at 4),
the majority has substituted ellipses for that
finding (p. 573, supea) and made its own de-
termination from the transcript that the coal
seam had not yet been covered. Whichever
conclusion is proper is immaterial to my
opinion.

6 From the record it appears that approxi-
mately 5,000 feet of the road that would ulti-
mately provide access to Thompson's property
is in place (Tr. 118-24, 143-49). Tollage
Creek proposes to construct approximately 500
feet more of access road (Tr. 148-49).

117hat the Board should have done
is either: (1) modify the decision
below to eliminate any requirement
to remove the highwall in question
and affirm OSM's right to retain
supervision over the maintenance of
the remaining access road in accord-
ance with the provisions of 30 CFR
715.17(l) (3); or (2) because of the
apparent uncertainty, even on the
part of OSM, as to the applicability
of the highwall removal require-
ments to this situation, give prospec-
tive effect only to this decision and
vacate the notice of violations

For these reasons I dissent from
that portion of the decision requir-
ing removal of the highwall.

MELVIN J. MIRKIN
Administrative Judge

BLACKWOOD FUEL CO., INC.

2 IBSMA 359

Decided AYovemter 24, 1980

Appeal by Blackwood Fuel Co., Inc.,
from that part of a Mar. 13, 1980, oral
decision by Administrative Law Judge
David Torbett, confirmed in writing on
Mar. 31, 1980, sustaining two viola-
tions in Notice of Violation No. 80-Il-

6 On its face, 30 CvR 715.17(1) (1) appears
to provide authorization for the sort of road
Tollage Creek proposes to leave in place for
the benefit of the landowner. It is only in
reconciling this provision with 30 ICFl 710.5,
715.14, and 716.2(b) that the Board concludes
that Tollage Creek's proposal is prohibited by
the regulations. In short, the regulations are
not without ambiguity in this regard (as OSM
acknowledges in: its Brief at 4-6, and as is
suggested by the inspector's initial uncer-
tainty, see Exh. A-5, as to existence or not of
a violation).
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15-1 and denying temporary relief
(Docket No. NX 0-107-R).

Affirmed.

1. Surface Mining Control and Recla-
mation Act of 1977: Initial Regulatory
Program: Generally-Surface Mining
Control and Reclamation Act of 1977:
State Regulation: Generally

During the initial regulatory program a
critical determinant of the jurisdiction of
the Office of Surface Mining Reclamation
and Enforcement over a surface coal
mining operation conducted on lands
within a state is whether the operation
is subject to state regulation within the
scope of any of the initial Federal per-
formance standards.

2. Surface Mining Control and Recla-
mation Act of 1977: Applicability:
Initial Regulatory Program-Surface
Mining Control and Reclamation Act
of 1977: Initial Regulatory Program:
Generally

The Offiee of Surface Mining Reclama-
tion and Enforcement has jurisdiction to
enforce the initial Federal performance
standards against a surface disturbance
in Kentucky of less than 2 acres and the
Federal 2-acre exemption set forth in 30
CPR 700.11 (b) is not applicable where
the disturbance is physically related to a
surface coal mining operation under per-
mit from the Commonwealth of Virginia,
and where the disturbance is not a dis-
crete operation but was undertaken in
furtherance of the Virginia operation.

APPEARANCES: Daniel R. Bieger,
Esq., Norton, Virginia, for Blackwood
Fuel Co., Inc.; Chewanney Brown,
Esq., Mark -Squillace, Esq., and Mar-
cus P. McGraw, Esq., Assistant Solici-
tor for Enforcement, Division of
Surface Mining, Office of the Solicitor,

Washington, D.C., for the Office of
Surface Mining Recamation and
Enforcement.

OPINION BY THE INTERIOR
BOARD OF SURFACE MIN-
ING AND RECLAMATION
APPEALS

Blackwood Fuel Co., Inc. (Black-
wood), has appealed from that part
of a Mar. 13, 1980, oral decision of
Administrative Law Judge David
Torbett, confirmed in writing on
Mar. 31, 1980, sustaining violations
2 and 3 of Notice of Violation No.
80-II-15-1. We affirm the decision.

Procedural Background

On several occasions during De-
cember 1979 and January 1980 em-
ployees of the Office of Surface
Mining Reclamation and Enforce-
ment (OSM) visited Blackwood's
surface coal mining operation (Vir-
ginia permit 801) located on the
Virginia-Kentucky border in Wise
County, Virginia. On Jan. 14, 1980,
OSM served Notice of Violation
No. 80-II-15-1 on Blackwood
charging it with three violations of
the Surface Mining Control and
Reclamation Act of 1977 (Act) 2 and
the initial program regulations. All
three of the alleged violations con-
cerned an area in Kentucky imme-
diately adjacent to the permitted
area in Virginia.

I Violation 2 charged a violation of 30 CFR
716.2(a) (1) for placing spoil on the down-
slope. Violation 3 charged a failure to pass
surface drainage through a sedimentation
pond in violation of 30 CFR 715.17(a).

2 Act of Aug. 3, 1977, 91 Stat. 445, 30
U.S.C. § 1201-1328 (Supp. II 1978).

[87 I.D.
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Blackwood filed an application
for review of the notice and an ap-
plication for temporary relief. At
the conclusion of the hearing held
on Mar. 13, 1980, the Administra-
tive Law Judge announced his deci-
sion from the bench vacating viola-
tion 1 and sustaining violations 2
and 3.3

On Mar. 24, 1980, Blackwood
filed a "Petition for Review of Ad-
ministrative Ruling" with the
Board seeking review of that part
of the decision sustaining violations
2 and 3 and requesting temporary
relief. On Mar. 31, 1980, the Admin-
istrative Law Judge confirmed his
oral decision in writing. By letter
dated May 5, 1980, counsel for
Blackwood informed the Board
that its petition was intended as a
request for temporary relief and as
a request for review -of the merits of
decision. By order of the Board
dated May 15, 1980, Blackwood's
request for temporary relief was
denied.4 OSM and Blackwood sub-
sequently filed briefs.

Factual Background

Blackwood's Virginia permit 801
covers over 700 acres (Tr. 14). A
portion of the permit abuts the Vir-

3By sustaining those violations the Admin-
istrative Law Judge implicitly denied Black-
wood's request for temporary relief.

4 In the same order the parties were granted
the opportunity to file briefs on other ques-
tions raised in the petition "including what
authority exists for the Office of Surface Min-
ing Reclamation and Enforcement to regulate
the activities of Blackwood (or its subcontrac-
tors) In the Commonwealth of Kentucky and
whether those activities are regulatable under
Kentucky law by that jurisdiction."

ginia-Kentulcky state line near
Stonega Gap on Black's Mountain
(Exh. R-1; Tr. 15, 16). Blackwood
does no actual mining itself on the
permit area; it is presently mined
by two contract mniners-Park Coal
Co. (Park) and Rawhide Coal Co.
(Tr. 18, 19). The mining in the area
of Stonega Gap is being done by
Park (Tr. 19). The three coal seams
that are being contour mined in this
area extend through the mountain
and outcrop in both Virginia and
Kentucky (Tr. 14, 27, 34). To
facilitate its mining of the highest
of these seams, the 13th seam, Park
began mining that seam in Ken-
tucky, disturbing approximately
i/2 acres (Tr. 21, 30, 34). This dis-
turbance in Kentucky was im-
mediately adjacent to and connected
with Virginia permit 801 and pro-
vided the only access to the 13th
coal seam in Virginia (Exhs. R-2,
R-3; Tr. 20, 29, 30). The disturb-
ance in Kentucky consisted of a coal
pit for the removal of the 13th
seam, and the overburden materials
which were cast downslope (Exhs.
R-3, R-7; Tr. 21). The coal pit
created in Kentucky continued un-
interrupted onto permit 801 in Vir-
ginia (Exhs. R-2, R-3; Tr. 26, 27,
29, 46). No drainage control was
provided for the area disturbed in
Kentucky (Tr. 21). A cut-through
or "window" had been made which
allowed water that had accumu-
lated in the pit to escape from the
pit area and wash down the
mountainside (Exhs. R-4, -5.
and R-6; Tr. 31, 32).

334-20 0 - 1 - : QL 3
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At the time of the OSM inspec-
tion active mining operations were
being conducted on the 13th seam
in Virginia (Tr. 19). The bench
created by the disturbances in Ken-
tucky was being used to haul coal
from, and gain access to, the 13th
coal seam in Virginia (Tr. 20, 30).
When the OSM inspector inquired
as to the cause of the disturbance
in Kentucky, he was informed by
an employee of Blackwood that
Park had disturbed the area to do
remedial work on a haul road per-
mitted in Kentucky to C & B Coal
Co. (C & B) (Tr.35).

The C & B haul road begins at
Stonega Gap and roughly parallels
the state boundary line on the Ken-
tucky side of the mountain (Exh.
R-1; Tr. 24, 25). The haul road
was under permit to a 25- to 30-
foot width all along its course in
Kentucky (Tr. 39). The disturb-
ance created by Park extended on
both sides of the C & B haul road,
and the coal seam removed by Park
was approximately 20 feet below
the surface of the haul road (Tr.
39,40).

Discussion

[1] The Board has established
that during the initial regulatory
program a critical determinant of
OSM's jurisdiction over a surface
coal mining operation conducted on
lands within a state is whether the
operation is subject to state regula-
tion within the scope of any of the
initial Federal performance stand-

ards.5 James Moore, 1 IBSMA 216,
221, 86 I.D. 369, 372 (1979) ; Dennis
R. Patrick, 1 IBSMA 158, 86 I.D.
266 (1979). Both the Common-
wealths of Virginia and Kentucky
regulate surface mining within
their respective boundaries. In fact,
Kentucky regulates operations af-
fecting 2 acres or less.6 Appellant
argues, however, that OSM has no
jurisdiction to regulate the Ken-
tucky disturbance because for oper-
ations of 2 acres or less Kentucky
does not regulate spoil disposal or
impose sedimentation pond require-
ments. Regardless of whether Ken-
tucky regulates those particular ac-
tivities on sites of 2 acres or less, it
is clear that on such sites some as-
pects of surface mining activities
within the scope of the initial Fed-
eral performance standards are sub-
ject to regulation by Kentucky.
Therefore, OSM has jurisdiction to
enforce all the initial Federal per-

5 During the initial regulatory program
OSM's authority to regulate surface coal min-
ing operations is based on sec. 502(a) of the
Act, 30 .S.C. 1252(a) (Supp. II 1978),
which states: "No person shall open or de-
velop any new or previously mined or aban-
doned site for surface coal mining operations
on lands on which such operations are regu-
lated by a State unless such person has ob-
tained a permit from the State's regulatory
authority." The regulations further provide:
"(a) Operations on lands on wohich such oper-
ations are regulated by a State. (1) The re-
quirements of the initial regulatory program
do not apply to surface mining and reclama-
tion operations which occur on lands within
a State which does not regulate any part of
such operations." 30 CB 710.11 (a) (1). In
addition, 30 CFR 715.11(a) states: "(a) Com-
pliance. All surface coal mining and reclama-
tion operations conducted on lands where any
element of the operations is regulated by a
State shall comply with the initial perform-
ance standards of this Part according to the
time schedule specified in 710.11."

a KRS 50.060(10); AR 405.1-040.
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formance standards in Kentucky on permit. The Kentucky disturbance
such sites. was not a discrete surface coal

[2] Appellant also contends that mining operation, but was under-
the disturbance in Kentucky taken in furtherance of the Vir-
should be treated separately from ginia operation. OSM has jurisdic-
the surface coal mining operation tion over the Kentucky disturbance.
in Virginia and that OSM is with- OSM presented evidence to
out authority to regulate the Ken- establish a prima facie case for
tucky disturbance because it affects violation 2 and 3 of the notice and
less than 2 acres. It argues that for the Administrative Law Judge
that reason the Kentucky activity found that those two violations
falls within the 2-acre exemption of were sustained by the evidence.
the Act.7 Appellant did not challenge the

The 2-acre exemption is set forth fact of these violations on appeal.
in 30 CFR 700.11 as follows: For the reasons stated above, that

This Chapter applies to all coal ex- part of the decision appealed from
ploration and surface coal mining and is affirmed.
reclamation operations, except-

* * * * t WIiL A. IRWIN
(b) The extraction of coal for corm- Chief Administrative Judge

mercial purposes where the surface coal
mining and reclamation operation affects NEWTON FRISHBERG
two acres or less, but not any such Administrative Judge
operation conducted by a person who

affects or intends to affect more than two ADMINISTRATIVE JUDGE MIRKIN
acres at physically related sites * * * DISSENTING:
[Italics added.]

The exemption has no appli- The majority view is not without
cability to appellant's situation. adequate foundation in the history
The Kentucky disturbance was of the Act. Congress found that
under 2 acres, but it was physically surface disturbances from coal min-
related to the Virginia operation.8 ing are national as well as local
It provided the only access to the. problems. 30 U.S.C. § 1201(c), (e),
13th seam on the Virginia permit. (j) (Supp. II 1978). One of the
The activity in Kentucky was per- purposes of the Act was to establish
formed by Park, the same company a national program to protect the
that was mining the Virginia environment, 30 U.S.C. § 1202(a)

7Sec. 528(2) of the Act, 30 U.S.C. § 1278 (Supp. II 1978), and to "exercise
(2) (Supp. II 1978), states: "The provisions the full reach of Federal constitu-
of this chapter shall not apply to any of the tional powers to insure the protec-
following activities : * * * (2) the extraction
of coal for commercial purposes where the sur- tion of the public interest." 30
face mining operation affects two acres or u.s.c. § 1202(i) (Supp. II 1978).
less." .SC 122m Sp II17)

8
The regulatory exemption makes no dis- 30 CFR 700.11 and its statutory

tinction for physically related sites separated C. § 1278(2)
by a state boundary line. analogue, 30 U.S.C. § I27 2
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(Supp. II 1978), provide for an
exemption for those who mine
less than 2 acres. Exemptions are
to be strictly construed. Parracek
v. Ford, 68 Ariz. 205, 203 P.2d
872 (1949); see Daniel Brothers
Coal Co., 2 IBSMA 45, 87 I.D.
138 (1980). Moreover, the analy-
sis of this exemption section of
the Act by the Senate Committee
on Interior and Insular Affairs,
pending its enactment, was that it
was for situations where mining
would affect 2 acres or less because
regulation of such a small operation
would place too heavy a "burden on
both the miner and the regulatory
authority." S. Rep. No. 28, 94th
Cong., st Sess. 223 (1975). Here,
no undue burden is placed on either
because the adjoining 700 acres is
being regulated anyway. Neverthe-
less, I believe the Board should hold
that the exemption applies.

While finding that surface min-
ing is a national concern, Congress
also found that the individual
states were primarily responsible
for regulating coal mining opera-
tions. 30 U.S.C. § 1201(f) (Supp.
II 1978). That being so, I envision
no environmental evil of sufficient
magnitude to require OSM to
cross state borders to establish the
regulability of those situations
where an operation of less than 2
acres being mined in one state is ex-
empt from Federal regulations
solely because of the intervening
border, and not because of any
actual separation of the operation
from the larger, regulated one on
the other side of the border. This is

not to say that the smaller opera-
tion is not regulable by some other
agency, state or Federal, but if a
state is willing to serve as a 2-acre
dumping ground for debris from a
mining operation in another state,
that peculiar manifestation of local
pride or state sovereignty should
not be of overriding concern to
OSM-at least until such time as
the Secretary, in terms, informs us
that the border is not to provide a
sanctuary.

I dissent.

MELVIN J. MIRKIN
A dmiistrative Judge

RENFRO CONSTRUCTION CO., INC.

2 IBSMA 372

Decided November 26, 1,980

Appeal by Renfro Construction Co.,
Inc., from the Apr. 22, 1980, decision
of Administrative Law Judge David
Torbett, Docket No. NX 043-R, up-
holding Notice of Violation No. 79-II-
59-14, issued for appellant's alleged
failure to comply with revegetation
requirements set forth in 30 CFR
715.20.

Affirmed as modified.

1. Surface Mining Control and Recla-
mation Act of 1977: Notice of Viola-
tion: Specificity

A notice of violation is reasonably spe-
cific, in accordance with 30 U.S.C. § 1271
(a) (5) (Supp. II 1978), when it is suf-
ficient to guide the review and abatement
processes without actual prejudice to the
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recipient as the result of any ambiguity
in the notice.

2. Surface Mining Control and Recla-
mation Act of 1977: Revegetation:
Generally

A violation of 30 CFR 715.20 (c) is proven
when it is demonstrated that the tempor-
ary cover of small grains, grasses, or
legumes seeded by an operator is inade-
quate to control erosion until a permanent
cover is established, and that the operator
has failed to take other measures to con-
trol erosion from the disturbed area.

APPEARANCES: David 0. Smith,
Esq., Corbin, Kentucky, for Renfro
Construction Co., Inc.; Carol S. Nickle,
Esq., Office of the Field Solicitor,
Knoxville, Tennessee, Marianne
O'Brien, Esq., and Marcus P. McGraw,
Esq., Assistant Solicitor for Enforce-
ment, Division of Surface Mining,
Office of the Solicitor, Washington,
D.C., for the Office of Surface Mining
Reclamation and Enforcement.

OPINION BY INTERIOR
BOARD OF SURFACE MINING

AND RECLAMATION
APPEALS

Renfro Construction Co., Inc.
(Renfro), has appealed from the
Apr. 22, 1980, decision of the Hear-
ings Division upholding Notice of
Violation (NOV) No. 79-II-59-14.
The Office of Surface Mining Rec-
lamation and Enforcement (OSM),
acting pursuant to the Surface Min-
ing Control and Reclamation Act of
1977 (Act) , initially issued the
NOV to Renfro for it's alleged fail-

' Act of Aug. 3, 1977, 91 Stat. 445, 30 U.S.C.
§§ 1201-1328 (Supp. II 1978).

ure to comply with 30 CFR 715.20
(a) (1). OSM subsequently modified
the NOV to indicate that the pro-
visions of the regulations violated
by Renfro included 30 CFR 715.20
(c) and (d), and to require addi-

tional remedial action. In proceed-
ings before the Hearings Division
the NOV, so modified, was upheld.
We affirm only the violation of 30
CFR 715.20(c) alleged by OSM.

Factual and Procedural
Back ground

Renfro has conducted a surface
coal mining and reclamation opera-
tion in Whitley County, Kentucky,
under permit 7131-77. The coal ex-
traction phase of this operation
was completed during August 1979,
and at the end of that month the
company backfilled and seeded ap-
proximately 53 acres of disturbed
area. Among the seeds planted were
small grains, used in lieu of mulch
to control erosion pending the de-
velopment of a permanent vegeta-
tive cover. This action was taken by
Renfro pursuant to its mining per-
mit (Exh. R-18).

On Nov. 27, 1979, an authorized
representative of OSM inspected
Renfro's operation and issued NOV
No. 79-II-59-14 (Exh. RB-), pur-
suant to sec. 521(a) (3) of the Act,
30 U.S.C. § 1271 (a) (3) (Supp. II
1978). Renfro was charged with a
"[f]ailure to establish on all dis-
turbed areas a diverse, effective,
and permanent cover of species na-
tive to the disturbed area," in vio-
lation of 30 CFR 715.20(a) (1).

584] 585
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The NOV applied to "[t]hat por-
tion of the disturbed area where
bare spots exist," 2 and Renfro was
required to "[c] onduct a soil analy-
sis on bare areas and [to] apply
agricultural limestone in amounts
specified by the analysis" by Dec.
18, 1979.

A follow-up inspection was con-
ducted on Dec. 12, 1979. At this
time the NOV was modified "to in-
clude [reference to] those areas on
the more severe slopes where veg-
etation [had] failed to check ero-
sion," and to require Renfro to
perform further soil analysis; to
apply lime and fertilizer as in-
dicated by that analysis; and to
seed and mulch (in the amount of
3,000 pounds per acre) "those areas
not covered with effective vegeta-
tion to establish a diverse, effective,
and permanent vegetative cover of
species native to the area" (Exh.
R-14). The company was allowed
until Mar. 13, 1980, to complete this
action.4

The NOV was further modified
on Feb. 15, 1980, to clarify that the
provisions of the initial program
regulations violated by Renfro in-
cluded 30 CFR 715.20(c) and (d)
(Exh. R-15). The reference to 30

2 These areas are shown In photographs in-
troduced as Exhs. R-1, R-2, R-3, R-5, R-6,
R-9, R-10, R-11, R-12, and R-13 (Tr. 12,
15-16).

'These areas are shown In photographs in-
troduced as Exhs. R-7 and R-8 (Tr. 15-16).

4The issuing inspector explained at the re-
view hearing that he thought it was to the
advantage of Renfro for him to modify the
original NOV rather than to terminate that
and issue a new NOV to effect the purpose of
the modification, and that 90 days were pro-
vided for the remedial action to be taken in
order to allow Renfro to complete seeding
after the winter months (Tr. 17).

CFR 715.20(a) (1) in the NOV was
not deleted by this action.

On Mar. 17 1980, OSM modified
the NOV (Exh. R-16) to eliminate
the mulching requirement specified
in the modification of Dec. 12, 1979;
however, the violation of 30 CFR
715.20(d) (related to mulching)
specified in the modification of Feb.
15, 1980, was not vacated. Also on
Mar. 17, OSM terminated the NOV
because the required remedial action
had been taken (Exh. R-17).

Renfro initially applied to the
Hearings Division for review of the
NOV on Dec. 5, 1979. Subsequently,
Renfro filed three amended applica-
tions.5 A review hearing was con-
ducted on Mar. 27, 1980, after which
the Administrative Law Judge up-
held the NOV, as modified, in a rul-
ing from the bench confirmed in
writing on Apr. 22, 1980.6 Renfro

6 In ts initial application and Its first two
amended applications, Renfro set forth claims
related to the actions taken by the company
to revegetate the area disturbed by its min-
ing operation, the degree of success of its re-
vegetation efforts, and the approval by the
state regulatory authority of a variance from
the mulching requirement set forth in 30 CPR
715.20(d). In Its third amended auplication
Renfro further claimed that the NOV was
invalid because OSM had failed to comply with
the requirements of 30 U.S.'C. § 1271 (a)
(Supp. II 1978), and because OSM had issued
a modification of the NOV (on Feb. 5, 1980)
approximately 90 days after the original issu-
ance of the NOV.

6 A motion for summary decision based on
the timing of OSM's answer to the original
application for review was denied on Jan. 21,
1980. At the review hearing the Administra-
tive Law Judge commented that his ruling had
been based on a lack of showing of prejudice
to Renfro by the timing of OSM's answer
(Tr. 8). A second motion for summary deci-
sion, filed by Renfro on Mar. 18, 1980, was
denied by the Administrative Law Judge by
an oral ruling at the review hearing, on the
grounds that there were material issues of
fact unresolved by the pleadings (Tr. 8-9).
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filed its notice of appeal from this
decision on Apr. 28, 1980. Both
parties filed briefs.

Discussion and Conclusion

Renfro first argues that OSM vio-
lated the requirement of sec. 521 (a)
(5) that a notice of violation shall
"set forth with reasonable specific-
ity the nature of the violation and
the remedial action required, the
period of time established for abate-
ment, and a reasonable description
of the portion of the surface coal
mining and reclamation operation
to which the notice * * * applies."
30 U.TS.C. § 1271 (a) (5) (Supp. IT
1978). We do not agree. Although
the NOV before us is not a model
for the way NOV's should be writ-
ten, it does not violate the statutory
prescription.

[1] The basic purposes of an
NOV are to inform the recipient of
the nature and extent of circum-
stances at a surface coal mining and
reclamation operation found to be
in violation of OSM's regulatory
standards, and to require certain
action to eliminate those circum-
stances. The first purpose is served
when the terms of the notice are
sufficiently particular to guide the
review process,7 at least to the ex-
tent of informing the recipient suf-
ficiently to facilitate (1) a reasoned
determination whether the allega-
tion should be contested and, if so,
(2) preparation for such action."

7 See, e.g., National Realty 6 Construction
Co. v. OSHRC, 489 P. 2 1257, 1264 (D.C. Mr.
1973).

8See Hardly Able Coal Co., 2 IBSMA, 332,
87 I.D. 557 (1980).

When a course of abatement action
is prescribed in terms clearly re-
lated to an alleged violation, the
second purpose is served.9 The
greater OSM's precision in its com-
position of an NOV, the more
likely it is that these criteria will be
met; however, arguable ambiguities
in the contents of an otherwise
proper NOV do not invalidate
OSM's enforcement action in the
absence of a showing of actual
prejudice to the recipient as a result
of such ambiguities.10

In the record before us there is no
evidence of such prejudice to Ren-
fro attributable to the NOV under
review. It appears that Renfro ap-
proached the review hearing fully
prepared to defend its revegetation
efforts and the results of those as
being in accordance with the provi-
sions of 30 CFR 715.20 referenced
in the NOV, and OSM did not seek
to introduce any evidence in sup-
port of a violation not described in
the NOV. Furthermore, it is evi-
dent from OSM's termination of
the NOV that the remedial require-
inents therein were comprehensible
to Renfro."' Under these circum-
stances we conclude that the con-
tents of the NOV were in accord-
ance with sec. 521 (a) (5) of the Act.

D Because the failure to abate an alleged
violation may be the basis for further enforce-
ment action by OSM, pursuant to 30 CFR
722.13, it is essential that the remedial action
required by OSM be clearly communicated.

lo Compare Island Creek Coal Co., 2 IBSMA
123, 87 I.D. 304 (1980), with Old Ben Coal
Co., 2 IBSMA 38, 87 I.D. 119 (1980).

u0OSM indicated its basis for termination
of the NOV to be that "corrective measures
have been taken" (Exh, }-17).

6841
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[2] We agree with the Adminis-
trative Law Judge that OSM
proved a violation of the provisions
of 30 CFR 715.20. Our affirmance
of the decision below is premised,
however, on the particular char-
acterization of that violation which
follows.

By its evidence OSM established
that the vegetative cover resulting
from Renfro's seeding operation
in August 1979 was inadequate
to control erosion in all of the
permit area.'2 Tnder 30 CFR
715.20(c) it is required that dis-
turbed areas must "be seeded
with a temporary cover of small
grains, grasses, or legumes to
control erosion until an adequate
permanent cover is established."
(Italics added.) Renfro need not
have relied exclusively on vegeta-
tion for this purpose,'3 but having
done so the company assumed the
risk that its revegetation efforts
might be inadequate to avoid
significant erosion. The record
evidence demonstrates that this

'1 Tr. 11-12, 15-17, 114; Ehs. R-1, R-2,
R-5, R-6, R-7, R-8, R-9, and R-11 (photo-
graphs of the disturbed area taken during
OSM's inspections).

"A a general rule mulch must be used, In
addition to temporary species, to control ero-
sion. 0 CFR 715.20(d). Renfro was granted
a variance from this obligation by the regu-
latory authority (xh. R-18). Because of this
variance, subsec. 715.20(d) is not an element
of the violation affirmed by our decision. We
note, however, that the variance was condi-
tioned as follows "If the small grains do not
provide adequate stability for the soil, an ap-
propriate mulch Is to be used." Moreover, even
apart from this condition, the variance
granted Renfro could not serve to relieve the
company of Its performance obligation under
30 CFR 715.20(c) to control erosion In the
disturbed area.

eventuality was realized; thus a
violation of 30 CFR 715.20(c) was
proven.

OSM also referred to 30 FR
715.20(a) (1) in its description of
the alleged violation. In that sub-
section it is required that "[t]he
permittee shall establish on all land
that has been disturbed, a diverse,
effective, and permanent vegetative
cover of species native to the area
of disturbed land or species that
will support the planned postmin-
ing uses of the land approved." The
inspector who issued the NOV tes-
tified at the review hearing to the
effect that the time between Ren-
fro's initial seeding of its disturbed
area and his inspections of that area
was inadequate for a permanent
vegetative cover to have become es-
tablisbed.14 This testimony was not
contradicted by other evidence;
therefore, we do not consider 30
CFR 715.-20(a) (1) to be an element
of the violation proven by OSM.

For the foregoing reasons the de-
cision below is modified, to delete 30
CFR 715.20(a) (1) and (d) as ele-
ments of the description of the vio-
lation in Notice of Violation No.
79-II-59-14. and affirmed.

MELVIN J. MRIx
Administrative Judge

NEWTON FRISrIBERo
Administrative Judge

WILL A. IRWIN

Chief Administrative
Judge

1 4Tr. 21.

[87 I.D.
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Decided November 26, 1980

Appeal by the Office of Surface Mining
Reclamation and Enforcement from
the Mar. 21, 1980, decision of Chief
Administrative Law Judge L. K.
Luoma, Docket No. IN 0-12-R, vacat-
ing Notice of Violation No. 80-3-17-3
which was issued to Marietta Coal Co.
for conducting surface coal. mining
operations within 100 feet of a ceme-
tery, in violation of sec. 522(e) (5) of
the Surface Mining Control and RecIa-
mation Act of 1977.

Reversed.

1. Surface Mining Control and Recla-
mation Act of 1977: Evidence:
Generally

A prima facie case for the existence of a
human burial ground can be established
by evidence that stones at the purported
site of the burial ground bear inscrip-
tions generally associated with grave-
markers, combined with evidence that
the site is described as a "cemetery" in a
coal lease pertinent to land that includes
the site.

2. Surface Mining Control and Recla-
mation Act of 1977: Words and
Phrases

"Cemetery." The term cemetery as it is
used in see. 522(e) (5) of the Act, 30
U.S.C. § 1272(e) (5) (Supp. 111 978), may
include a private burial ground.

APPEARANCES: John C. McDowell,
Esq., Field Solicitor, and Myra P.
Spicker, Esq., Office of the Field Solici-

,or. Indianapolis, Indiana, and Mar-
,us P. McGraw, Esq., Assistant Solici-
;or for Enforcement, Office of the
Solicitor, Washington, D.C., for the
Dffice of Surface Mining Reclamation
and Enforcement; Neal S. Tostenson,
Esq., Cambridge, Ohio, for Marietta
Coal Co.

OPINION BY THE INTERIOR
BOARD OF SRFACT

MJINING AND RECLAMATION
APPEALS

This appeal was brought by the
Office of Surface Mining Reclama-
tion and Enforcement (OSM) from
the Mar. 21, 1980, decision of the
Hearings Division vacating Notice
of Violation (NOV) No. 80-3-17-3.
The NOV was issued to Marietta
Coal Co. (Marietta) as the result of
OSM's determination that the com-
pany was conducting surface coal
mining operations within 100 feet
of a cemetery, in violation of sec.
522(e) (5) of the Surface Mining
Control and Reclamation Act of
1977 (Act).

I Act of Aug. 3, 1977, 9 Stat. 445, 07,
30 U.S.C. § 1272(e) () (Supp. II 1978). Sec.
522(e) () provides:

" (e) After the enactment of this Act and
subject to valid existing rights no surface coal
mining operations except those which exist on
the date of enactment of this Act shall be
permitted-

* : * S e

"(5) within * * e one hundred feet of a
cemetery." \

There has been no assertion by Marietta
that the subject surface coal mining opera-
tion was in existence on the date of enact-
ment of the Act or that the company enjoys
any "valid existing rights" with respect to its
operation.
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Factual and Procedural
Background

Marietta conducts a surface coal
mining and reclamation operation
in Belmont County, Ohio, under
Ohio Permit No. C-1102, on land
owned by Nancy Phillips. The lease
between Marietta and Phillips con-
tains the provision: "Lessee will not
disturb the existing cemetery con-
sisting of three or four graves on
said property. Lessee shall con-
struct a wire fence around the ceme-
tery during mining operations"
(Exh. 6).2

On Jan. 8,1980, an OSM inspec-
tor visited Marietta's operation for
a routine inspection. On the site he
observed a fenced area within
which there were four prominent
stones. Three stones were roughly in
alignment, approximately 6 feet
apart. On one of the three were dis-
cernible the letters "A.D." followed
by the number "1815." On another
there appeared to be the letters
"N.D.," "A," and the number "07"
possibly preceded by an "8." Mining
activity was being conducted within
100 feet of these stones along a
highwall.

The OSM inspector returned to
Marietta's operation on Jan. 9,1980,
and issued Notice of Violation No.
80-3-17-3. A single violation was
described: "Operator has ffected
area within 100' of a cemetery"
(Exh. 7). Marietta sought review
of the NOV and a hearing was held
on Feb. 29, 1980. Testimony during

'All exhibits referenced in this opinion were
introduced by OSM.

the hearing established the circum-
stances of OSM's inspection, related
above, and otherwise was focused
on the factual issue whether the
fenced area is a human burial
ground. In this regard, the Chief
Administrative Law Judge found
from the testimony:

The owner of the land had een told
by her father that bodies were buried in
a certain portion of the field. As a re-
sult her father never plowed that portion
of the field and out of deference to her
father's wishes she never allowed that
portion of the field to be disturbed. * *

In accordance with 'the lease, applicant
erected a fence around the area in ques-
tion. The property deed which was at-
tached to the lease [Exh. 6] contained no
reservation or mention of any reserva-
tion of any ground for cemetery purposes.
There were no records in the township
registry of a cemetery on the property.
The property has not been set off except
for the fence placed by [Marietta] and
there were no indications that there had
been any maintenance of the stones or
the property around them.

* * * * *

Although there is no [direct] proof that
bodies are buried in the area in question,
based upon the assertions of the owner
of the land. I find that the area is a pri-
vate burial site.

Decision at 34. After relating his
findings, the Chief Administrative
Law Judge concluded that "the
site is not a cemetery as contem-
plated by the Act." Id. at 4. Accord-
ingly, the NOV was vacated.

Discussion and Conclusions

[1] The record evidence supports
the determination that the fenced
area within Marietta's operation is
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a private burial ground. OSM's
testimony and photographic evi-
dence concerning the spatial rela-
tionship between certain stones on
the site (Tr. 18; Exhs. 1 and 2) and
the inscriptions found on two of
those stones (Tr. 17-18, 30-32;
Exh. 3), combined with the refer-
ence to the area as a "cemetery in
the lease between Marietta and the
landowner (Exh. 6), established a
prima facie case of the existence of
a burial ground.3 Marietta's evi-
dence that the stones might be
foundation stones rather than
gravemarkers (Tr. 92-93), that the
site is not identified as a burial
ground in local public records (Tr.
74-75), and that there is no explicit
reference to a burial ground in the
last recorded conveyance of title to
the property (Exh. 6) merely sug-
gests a different conclusion. It is not
sufficient to overcome OSM's prima
facie case.4

From the evidence as a whole,
the stones described by OSM ap-
pear more likely than not to be
gravemarkers. The fact that one
witness ad not found reference
to a cemetery on the property in
local, public records is not disposi-
tive of whether a burial ground

-'A prima facie case is made when sufficient
evidence is presented to establish essential
facts which, if uncontradicted, will permit If
not compel a finding. Burgess Miaing and Con-
struction Corp., 1 IBSMA 293, 298-99, 86
I.D. 656, 658-59 (1979); James Moore, 1
IBSMA 216, 223, 86 I.D. 369, 373 (1979).

4The ultimate burden of persuasion in a
proceeding to review a notice of violation is-
sued pursuant to sec. 521(a) (3) of the
Act, 30 U.S.C. § 1271 (a) (3) (Supp. II 1978),
lies with the applicant for review. 43 CFR
4.1171.

exists there, particularly because
the same witness testified (Tr. 65)
that not all cemeteries in Belmont
County, Ohio, are identified in
county records. Nor is the fact that
there is not explicit reference to a
burial ground in the latest deed
conclusive evidence that such does
not exist on the property. The lack
of reservation of an easement re-
lated to a burial ground in the last
conveyance of title to the property
does not preclude the existence of 
burial ground there.

[2] From our conclusion that a
human burial ground is located
within the area of Marietta's sur-
face coal mining and reclamation
operation, it follows that this site
is a "cemetery" within the meaning
of sec. 5 2 2(e) (5) of the Act. Al-
though the departmental definition
of "cemetery" to mean "any area
of land where human bodies are
interred," 30 CFR 761.5, was not
applicable at the time of the viola-
tion,5 the meaning associated with
the term "cemetery" under state
law, generallye and Ohio law, par-
ticularly,7 is consistent with the use
of the same or similar definition in
this case. Such a definition may
fairly be said to embrace a private
burial ground, including one in

5 This definition did not become applicable
to the initial regulatory program until Ian. 30,
1980 (44 FR 77440, Dec. 31, 1979), which
was after OSM's issuance of the NOV to
Marietta (xh. 7).

eSee 7 A.L.R. 2d 591-2 (1961) (and cases
cited therein); 14 C.T.S. Cemeteries § 1
(1980) (and cases cited therein).

7'See, e.g., Ohio Rev. Code Ann. § 1721.21
(A) (2) (a) (Page).

589]
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which burials have not occurred for
an extensive period of time."

For the foregoing reasons, the de-
cision below vacating Notice of Vio-
lation No. 80-3-17-3 is reversed.

MELVIN J. MIRIN
Administrative Judge

WILL A. IRWIN
Chief Administrative Judge

ADMINISTRATIVE JUDGE RISH-
BERG DISSENTING:

I would affirm the decision below.
As stated by Judge Luoma:

The site has not been used since the early
nineteenth century and has not been
maintained. In effect, the site has not
been "set apart" either by a municipal
authority or by any sort of private enter-
prise. No one visits the site and no future
intermemts [sic] are planned there. The
area has never been designated by deed
reservation nor had there been any other
act of conveyance to a public authority,
or a cemetery association, to show that
there was ever any intent to create a
cemetery.

(Decision at 4). Not only does no
one visit the site, but apparently no
one has survived or knows of any-
one who might have been buried
there. When the lease with Marietta
was executed, lessor had, and still

Thus, even if the four stones evi-
denced a private burial ground in
the past, it has long since been
abandoned in fact.' While abandon-
inent usually requires overt evi-
dence, such as the disinterment of
bodies and the removal of grave-
markers, it is ultimately a question
of intent2 Regarding a private
burial ground, it is the intent of the
heirs or survivors of those creating
the burial ground or those buried
therein which controls.3 Since none
apparently exist, there is no one
who has standing to enjoin the re-
moval of the stones and remains, if
any, by lessor, if she chooses to do
so.

4 Accordingly, the burial ground
has been abandoned.

By adhering to her father's
wishes and agreeing to her wishes,
lessor and Marietta, respectively,
made a voluntary decision to forfeit
gain. To penalize them further
under the circumstances lends
credence to the old saw, "no good
deed goes unpunished." I do not be-
lieve Congress intended "cemetery"
to be so interpreted.

NEWTON FRISHBERO

Administrative Judge

has, the right to remove the stones
has,.the right to remove the stones ' See cases collected at 14 Am. Jur. 2d,

and disinter whatever remains Cemeteries § 21 and Annot.; 75 A.L.R.2d 591,

might still exist. 598-99 (1961).
2 Id.
aSee Heiligman v. Chambers, 338 P.2d 144

"This is not to say that any casual or sur- (Okla. 1959).
reptitious deposit of a human body will con- 4 That lessor's father was concerned lest the
stitute a cemetery; nor do we say that dead, if any, be disturbed would not give him
cemeteries cannot be abandoned. We do say standing. See Hemligman v. Chambers, spra,
that no such exception has been shown here. n.3.

U. S. GOvERNNEN PRINTING OFFICE 1981 0 - 334-201: QL 3
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CLARIFICATION OF AUTHORITIES
AND RESPONSIBILITIES FOR
IDENTIFYING AND PROTECTING
CULTURAL RESOURCES ON THE
OUTER CONTINENTAL SHELF*

l-36928 Novenber 24,1980

Outer Continental Shelf Lands Act:
Generally

Apart from control over authorizations
to exploit the mineral resources of the
OS, the Department has no authority to
regulate activities affecting mineral re-
sources on the OCS.

National Historic Preservation Act:
Generally

Sec. 106 of the National Historic Preser-
vation Act places a duty upon the De-
partment to insure that issuance of au-
thorizations on the OCS will not affect
significant cultural resources without
providing the Advisory Council on His-
toric Preservation the opportunity to
comment. A rule of reason applies to the
extent of the OCS lands to be studied and
the degree of effort required.

National Historic Preservation Act:
Generally

Archival research is first required to de-
termine whether significant cultural re-
sources; may be affected by activities on
an OCS lease or right-of-way.

National Historic Preservation Act:
Generally
Cultural resource surveys should only be
undertaken when the results of archival
research indicate the likelihood that a
significant cultural resource will be af-
fected by the undertaking and that the
resource is capable of being detected at a
reasonable cost and effort.

*Not in chronological order.

National Historic Preservation Act:
Generally

When cultural resources are identified on
the OCS, it is appropriate to consider
them for nomination to the National
Register of Historic Places.

National Historic Preservation Act:
Generally

See. 106 of the National Historic Preser-
vation Act authorizes the Department to
require either by regulation or by stipu-
lation in an OCS lease or right-of-way
that the lessee or holder make cultural
resource studies where evidence indicates
that such resources may be affected by
operations, and that information dis-
covered be made available to the
Department.

Outer Continental Shelf Lands Act:
Generally-National Historic Preser-
vation Act: .Generally-National
Environmental Policy Act of 1969:
Generally

The National. Historic Preservation Act,
Outer Continental Shelf Lands Act and
National Environmental Policy Act au-
thorize a stipulation which provides that
a cultural resource included on or eligible
for inclusion on the National Register
which is discovered by an OCS lessee as a
result of lease operations and which is
salvaged, be made reasonably available
to recognized scientific or educational in-
stitutions for study.

National Historic Preservation Act:
Generally

The Outer Continental Shelf is not within
the jurisdiction of a State Historic Pres-
ervation Office (SHPO). However, as a
matter of comity, the recommendations
of a SHPO as to OS cultural resources
should be carefully considered.

87 I.D. No. 12
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To: Director, Bureau of Land Manage-
ment Director, Geological Survey
From: Solicitor
Subject: Clarification of Authorities
and Responsibilities for Identifying
and Protecting Cultural Resources on
the Outer Continental Shelf

This memorandum is in response
to your joint request dated May 2,
1980, for an option clarifying the
authorities and responsibilities of
your agencies for identifying and
protecting cultural resources on the
Outer Continental Shelf (OCS).

I. The Responsibilities of BlM and
the USGS Toward Cultural Re-
sources on the OS are Limited
to Impacts of Mineral A tivities

Recent case law has demonstrated
that apart from control over au-
thorizations to exploit the mineral
resources of the OCS, the Depart-
ment has no. authority to regulate
activities affecting cultural re-
sources on the oCs. In Treasure
Salvors v. Unidentified Wrecked
and Abandoned Sailing Tessel, 569
F. 2d 330 (5th Cir. 1978), the court
of appeals held that the Outer Con-
tinental Shelf Lands Act
(OCSLA), 43 U.S.C. § 1331 et seq.,
extended the sovereignty of the
United States to exploitation of the
mineral resources of the OCS, but
not for other purposes. This limited
construction is consistent with
Article 2 of the Convention on the
Continental Shelf.' See United

'Convention on the Continental Shelf, done
Apr. 29, 1958, [19641 1 U.S.T. 471, T.I.A.S.
No. 578, in force June 10, 1964.

States v. Ray, 423 F. 2d 16 (5th Cir.
1970). Article 2 reads in part as
follows:

The Coastal state [nation] exercises over
the continental shelf sovereign rights for
the purpose of exploring it and exploit-
ing its natural resources.[2]

The court noted that interpreta-
tions of the Convention by legal
scholars reached similar conclusions
over the nature of control of a
coastal nation over its continental
shelf and quoted the following com-
ments of the International Law
Commission:

[The Commission] was unwilling to ac-
cept the sovereignty of the coastal State
over the seabed and subsoil of the con-
tinental shelf. * * * [Tihe text as now
adopted leaves no doubt that the rights
conferred upon the coastal state cover all
rights necessary for and connected with
the exploration and exploitation of the
natural resources of the continental shelf.

X : :* * * *

It is clearly understood that the rights
in question do not cover objects such as
wrecked ships and their cargoes (includ-
ing bullion) lying on the seabed or cov-
ered by the sand of the subsoil. 11 U.S.
GAOR, Supp. 9 at 42, U.N. Doe. A/3159
(1956) (footnotes omitted), cited in 569
F. 2d at 340.

Accordingly, the court concluded
that the United States did not have
control over the wreck in question.
Similarly, in United States v.
Alexander, 602 F. 2d 1228 (5th Cir.
1979), the court of appeals held
that OCSLA did not give the
Secretary of the Interior authority

2 Natural resources are defined in Article 2
as "the mineral and other non-living resources
of seabed and subsoil together with living
organisms belonging to sedentary species."
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tc promulgate conservation mileas-
ores regulating activities on the
OCS laving nothing to do with
mineral leases. There the court
struck down a conviction for damag-
ing a coral reef where the defendant
was conducting salvage operations
on a sunken wreck.

These cases establish that the De-
partmeni lacks the power to pro-
tect the cultural resources of the
OCS by regulation of private in-
dividuals apart from any involve-
ment with mineral activities au-
thorized by OCSLA. Accordingly,
no regulatory program for long
term protection of cultural re-
sources on the OCS can be estab-
lished independent from activities
necessary to insure that mineral
activities do not damage these
resources.3

In this regard, we have examined
the cultural resource responsibili-
ties of BLM and USGS set forth,
in the Departmental Manual, 655
D.M. 1 (Sept. 29, 1980), and have
examined the current regulations

I However, we are of the view that the
Secretary may establish programs that assist
in the preservation of cultural or natural re-
sources on the OCS where authorized to do
so and where the program does not involve
the regulation of private activities apart from
mineral development. For example, the Sec-
retary is authorized to list OCS properties on
the National Register of Historic Places pur-
suant to the National Historical Preservation
Act of 1966, 16 U.S.C. 470 et seq. (1976), and
is authorized to designate National Historic
and National Natural Landmarks on the OCS
pursuant to the Historic Sites Act of 1935,
16 U.S.C. 461 (1976). These programs place
no restraints on private activities but only
require planning considerations on the part
of federal agencies when taking actions which
may affect designated sites.

appearing at 43 CFR Part 3300 and
30 CFR Part 250. Since the re-
sponsibilities created by the manual
and regulations arise out of the
regulation of mineral resources on
the OCS, they are a proper exercise
of Secretarial authority. We do not
believe that there is any legal re-
quirement to expand them further.

II. The Requirements of Section
106 of the National Historic
Preservation Act Apply to Is-
suance of Mineral Leases and
Pipeline 1R14hts-of-IVay on the

0.
Your memorandum specifically

raises the question of the applica-
bility of the National Historic
Preservation Act (NHPA), 16
U.S.C. §470 et seq. (1976), to ac-
tivities conducted by your agencies
on the OCS.

Sec. 106 on NHPA reads as
follows:

The head of any Federal agency having
direct or indirect jurisdiction over a
proposed Federal or federally assisted
undertaking in any State and the head
of any Federal department or indepen-
dent agency having authority to license
any undertaking shall, prior to the ap-
proval of the expenditure of any Federal
funds on the undertaking or prior to the
issuance of any license, as the case may
be. takc into account the effect of the
undertakeing on any district, site, build-
ing, structure, or object that is included
in or eligible for inclusion in the Na-
tional Register. The head of any such
Federal agency shall afford the Advisory
Council on Historic Preservation estab-
lished under sections 470i to 470m of
this title a reasonable opportunity to
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comment with regard to such under-
taking. 16 U.S.C. §470f (1976) (Italics
added).

The Secretary of the Interior is
clearly the head of a federal de-
partment having authority to issue
OC- leases or rights-of-way, and
issuance of an oil and gas lease or
pipeline right-of-way on the OCS
clearly fits the definition of "under-
taking" as defined by the Advisory
Council on Historic Preservation:

"Undertaking" means any Federal, fed-
erally assisted or federally licensed ac-
tion, activity, or program or the approval,
sanction, assistance, or support of any
non-federal action, activity, or program,
36 CFR 800.2(c) (1979).

Furthermore, it is the position of
this Department that a cultural re-
source on .the OCS may be "in-
cluded in or eligible for inclusion
in the National Register" because
there is no provision in NHP
limiting its applicability to the pro-
prietary or territorial jurisdiction
of the United States. Section 101
(a) of NIIPA states that the Secre-
tary of the Interior is authorized to
include on the National Register
any site or object which is signifi-
cant in American history, architec-
ture, archeology, and culture, 16
U.S.C. § 470a (a) (1976) .

Therefore, sec. 106 of NPA
places a duty upon the Department
to insure that issuance of authoriza-
tions on the OCS will not affect sig-
nificant cultural resources without
providing the Advisory Council the
opportunity to comment. Since the
Department's authority to issue
leases or rights-of-way extends to
the geographic limits of the OCS,

43 U.S. C.A. § 1331 (a) (1980 Supp.),
its duties under NHPA extend to
those limits.4

Sec. 106 has been implemented by
the Advisory Council on Historic
Preservation through regulations
which are binding on all federal
agencies in the absence of counter-
l)art regulations promulgated
under 36 CFR 800.11. The regula
tions implementing sec. 106 require:

[Elach Federal agency to identify or
cause to be identified any National Reg-
ister or eligible property that is located
within the area of the undertaking's po-
tential environmental impact and that
may be affected by the undertaking. 36
CFR 800.4(a) (1979) (Italics added).

This statement defines the area
within which the identification and
other requirements of sec. 106 must
be met. See 36 CFR 800.4(a) and
(b). It is clear from the foregoing
that two conditions must exist be-
fore sec. 106 duties apply: that the
National Register or eligible prop-

4In addition to sec. 106 of NHPA, the Na-
tional Environmental Policy Act, 42 U.S.C.
§ 4321 et seq. (1976) (NEPA), imposes an ob-
ligation upon the Department regarding cul-
tural resources. Sec. 101(b) of NEPA pro-
vides in part:

"[I]t is the continuing responsibility of
the Federal Government to use all practicable
means, consistent with other essential con-
siderations of national policy, to improve and
coordinate Federal Plans * * to the end
that the Nation may * (4) Preserve im-
portant historic, [and] cultural * * * as-
pects of our national heritage." 42 U.S.C.
§ 4331 (b) (1976).

Regulations implementing NEPA issued by
the Council on Environmental Quality require
discussion of the effects upon historic and
archeological resources in environmental im-
pact statements (EIS's). 40 CFR 1502.16(g)
(1979). The regulations also require that to
"the fullest extent possible" IS's be inte-
grated with other required analyses including
those under NIIPA. 40 CFR 1501.7 (a) (6) and
1502.25 (1979).
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erty be within the area of the poten-
tial environmental impact and that
it may be affected by the under-
taking.

The question then becomes the
extent of the area subject to sec. 106
procedures for the undertaking's
potential environmental impact, de-
fined as follows:

"Area of the undertaking's potential en-
vironmental impact" means that geo-
graphic area, within which direct and
indirect effects generated by the undertake-
ing could reasonably be eected to
occur. 36 Cr 800.2(o) (1979) (Italics
added).

Therefore, the "area of the un-
dertaking's potential environmental
impact," as defined, determines the
extent of the OCS where sec. 106
responsibilities may arise. The reg-
ulations limit the effects to be stud-
ied to those which "could reasonably
be expected to occur" as a result of
the federal action. 36 CFR
800.2(o). Thus the regulations ex-
plicitly adopt a rule of reason,
which requires that only reason-
ably foreseeable effects be studied
for potential impact on cultural
resources.

In the OCS context, we believe
the rule of reason first requires
archival research to determine
whether significant known cultural
resources may be affected by activi-
ties on a lease or right-of-way. This
research includes an examination of
the published lists of the National
Register and eligible properties,
available literature, public records,

and advice from individuals or or-
ganizations with historical and cul-
tural expertise, as appropriate, to
determine whether historic and cul-
tural properties are known or likely
to exist that may be affected by
00S activities.

After completion of the research,
further decisions as to the type of
site-specific cultural resources sur-
veys, if any, should be made. Gener-
ally, these surveys should be only
undertaken when the results of
archival research indicate the likeli-
hood that a significant cultural re-
source will be affected by the
undertaking and that the resource
is capable of being detected at a
reasonable cost and effort. For ex-
ample, if research indicates that a
significant shipwreck is likely to
exist on a certain lease tract or ad-
jacent lease tracts and that it can be
detected, reasonable survey efforts
to assure that mineral activities will
not disturb the shipwreck should be
undertaken.

Difficulty exists with anomalies
which may indicate the presence of
a cultural resource when further
surveys or studies to determine
their true character are prohibi-
tively expensive. Under these cir-
cumstances we believe that it would
not exceed the Department's au-
thoritv under OSCLA and that it
would be consistent with its cultural
resource responsibilities to include
stipulations in a lease or right-of-
way to insure avoidance of any
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adverse impact upon an anomaly. subjected to a survey prior to the
The identification and consultation commencement of any activities
requirements of sec. 106 are only that could adversely affect it or the
triggered when the federally resource should be avoided entirely.
authorized activity will have an In cases where eligible sites are
effect upon a cultural resource. See identified, it should then be deter-
16 U.S.C. 470f (1976). Avoidance mined if proposed activities will af-
under these circumstances elimi- feet the sites and whether that effect
nates any effect and therefore the will be adverse. If there is no ad-
requirements. verse effect expected, this finding

Where anomalies which may be should be forwarded to the Ad-
cultural resources are discovered visory Council for its concurrence.
through environmental or geolog- If adverse effects are expected, a re-
ical and geophysical studies of OCS port should be forwarded to the Ad-
tracts, either by the government or visory Council, for its comments.
by lessees, further steps should be Depending on the response of the
taken to identify them if they may Advisory Council, treatment of the
be affected by operations on a lease sites may be resolved by a Memo-
or right-of-way. For example, cul- randum of Agreement with the
tural resources that no archival re- Council staff or may require full
search could identify may be identi- consideration by the Advisory
fied in other studies which are cur- Council. In any event, once the
rently conducted on a site-specific Council comments have been re-
basis for bottom-founded structures. viewed and considered, the activi-

Finally, we feel that the rule of ties may proceed in accordance with
reason approach precludes a respon- any mitigation measures adopted.
sibility to physically survey lease The procedures set forth in this
tracts or rights-of-way for cultural paragraph summarize the appli-
resources not identified as described cable regulatory requirements
above. To carry out a detailed sea- found in 36 CFR Part 800 and
bed survey on the premise that a which are to be followed in the
cultural resource might exist, un- process.
supported by clear historical or The rule of reason provides the
scientific evidence would in our agency decisionmaker with the op-
opinion constitute an unjustifiable portunity to exercise judgment in
expenditure of time and resources. complying with the NHPA and the
Conversely, if clear evidence is pro- regulations. In exercising this judg-
vided by historians, archeologists, ment, sensitivity to the significance
or scientists to the effect that an of the cultural resource, possible ad-
historically important underwater verse effects, mitigation options,
site might suffer damage from costs to the Government or indus-
drilling or other form of seabed ex- try, and practical alternatives is
ploitation, then the site should be required.



5931 CLARIFICATION OF AUTHORITIES AND RESPONSIBILITIES FOR 599
IDENTIFYING AND PROTECTING CULTURAL RESOURCES ON THE

OUTER CONTINENTAL SHELF
November 24, 1980

In accordance with NHPA, when
significant cultural resources are
identified., it is appropriate to con-
sider them for nomination to the
National Register of Historic
Places. The shipwrecks San Jose,
H. L. Hunley, U.S.S. Peterhoff,
U.S.S. Monritor, and U.S.S. Hat-
teras are examples of cultural re-
sources discovered offshore which
are on, or have been identified as
eligible for, the National Register.
As described in Part I of this opin-
ion, however, there is no authority
over the OCS requiring identifica-
tion of cultural resources apart
from those affected by mineral ac-
tivities. This limits the application
of secs. 2 and 3) of Executive Order
11593 (May 13, 1971) to OCS cul-
tural resources affected by mineral
activities.

We recognize that the Advisory
Council's regulations did not con-
template the kinds of problems as-
sociated with identification of cul-
tural resources on the OCS. We also
recognize the difficulties of outlin-
ing appropriate procedures in a
legal opinion. For these reasons, we
point out that the Advisory Council
has invited all affected federal
agencies to issue counterpart regu-
lations more specifically defining
the duties of an agency under sec.
106. 36 CFP 800.11. We strongly
recommend that this procedure be
followed as promptly as possible
by USGS and BLM to reflect their
respective responsibilities. It is
through this process that we believe

the rule of reason can most appro-
priately be defined.

III. Authority to Require Collec-
tion of Culturail Resource
Information

You also ask whether the Depart-
ment has the authority to require a
lessee to collect information to iden-
tify cultural resources on the OCS
throughout various stages of de-
velopment. The Department has the
authority to require, either by regu-
lation or by stipulation in a lease or
right-of-way, that the lessee or
holder make cultural resource
studies where evidence indicates
that such resources may be affected
by operations, and that pertinent in-
formation discovered during opera-
tions be made available to the De-
partment. The authority is sec. 106
of NHPA which places a duty upon
the Department to identify cultural
resources so affected and to consider
such information in authorizing de-
velopment and production opera-
tions. However, the rule of reason
applies. In an area where there is
no information suggesting the exist-
ence of cultural resources or where a
lessee chooses to avoid' such re-
sources, a requirement to conduct
studies may be unreasonable. On the
other hand, where historical or sci-
entific data indicates the presence of
resources that will be affected by
operations, such studies can be re-
quired without being so restrictive
as to effect a pro tanto cancellation
of the lease or right-of-way. See
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Union Oil Co. of California v. Hor-
ton, 512 F. 2d 743. 751 (9th Cir.
1975).

In some instances, it may be neces-
sary to salvage certain cultural
resources where impacts of explora-
tion, development or production op-
erations cannot be avoided. You
have asked the question to whom do
these resources belong under these
circumstances.

The courts have made clear that
the provisions of the Antiquities
Act, 16 U.S.C. §§ 431-33 (1976), do
not apply to objects located on the
OCS. See Treasure Salvors, s'tpra.
There is, therefore, no statutory law
as to how such cultural resources
are to be handled when salvage is
necessary. In determining title to
property found upon the OCS,
courts have applied the common
law principle of the law of finds.
Treasure Salvors, supra, at 336-337.
Under this principle, title vests in
"the first finder lawfully and fairly
appropriating it and reducing it to
possession, with the intention to be-
come its owner." Rickard v. Pringle,
293 F. Supp. 981, 984 (E.D.N.Y.
1968). Absent an agreement to the
contrary, resources salvaged by an
oil or gas lessee would belong to
that lessee. We believe, however,
that authority exists under NHPA,
NEPA and OSCLA to. require a
stipulation which provides that -a
cultural resource included on or eli-
gible for inclusion on the National
Register which is encountered or
discovered by the lessee as a result
of lease operations and which is sal-
vaged, be made reasonably available

to recognized scientific or education-
al institutions for study.
IV. The Role of a State Historic

Preservation Officer on the OG S

Finally, the question has been in-
dependently raised of the role that
a State Historic Preservation Of-
ficer (SHPO) plays regarding cul-
tural resources on the OCS. A
SHPO is defined as follows:
'The State Historic Preservation Officer"
means the official, who is responsible for
administering the Act within the State
or jurisdiction, or a designated repre-
sentative authorized to act for the State
Historic Preservation Officer. These
officers are appointed pursuant to 36 CFR
61.2 by the Governors of the 50 States,
Guam, American Samoa, the Common-
wealth of Puerto Rico, the Virgin Islands,
the Trust Territory of the Pacific Islands,
the Commonwealth of the Mariana
Islands, and the Mayor of the District
of Columbia. 36 CFR 800.3(m).

A SHPO's responsibilities are
defined, in part, as follows:

The State Historic Preservation Officer
should participate in the review process
established by these regulations when-
ever it concerns an undertaking located
within the State Historic Preservation
Officer's jurisdiction. 36 CFR 800.5(a).

A problem arises in that the OCS
is not within the jurisdiction of any
state or other jurisdictional unit set
forth above. As stated earlier, cul-
tural resource regulations appear-
ing at 36 CFR Part 800 did not con-
template problems involving the
OCS. This is another example.
Again, we feel that counterpart
regulations are the appropriate tool
to define more accurately the re-
spective roles of the Department
and SPO's in the OCS context.

i 87 I.D.
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As interim advice, however, we feel
that the SHPO should initially be
consulted under 36 CFR 800.4(a)
(1) to determine the information
which may be available concerning
OCS cultural resources within the
area of a project's potential envi-
ronmental impact. This is consistent
with the duty to first attempt to
identify cultural resources by archi-
val research as set forth above. Con-
sultation should then continue
throughout the process provided in
the Advisory Council's regulations.
With respect to effects upon cul-
tural resources, the regulations do
not require that the recommenda-
tions of a SHPO must necessarily
be followed. Nevertheless, as a
matter of comity, the recommenda-
tions of a SHPO should be care-
fully considered.

We hope that this memorandum
has lprovided you with guidance in
this difficult area. If you have fur-
ther questions do not hesitate to
contact this office.

CLYDE 0. MARTZ

Solicitor

ESTATE OF JESSE J. JAMES

8 IBIA 205

Decided December 8, 1980

Escheat determination concerning
trust property on the public domain.

1. Indian Probate: Escheat

The Act of Nov. 24, 1942, 56 Stat. 1022
(25 U.S.C. § 373b (1976).) is not ambigu-
ous. It plainly states that where, as here,

a public domain allotment exceeding a
value of $2,000 lies adjacent to an Indian
community and may be advantageously
used for Indian purposes, such allotment
shall be held in trust by the United States
for such Indians as Congress (not the
Secretary of the Interior) may desig-
nate, where the owner of the allotment
dies intestate without heirs eligible to
inherit such allotment.

APPEARANCES: Craig J. Dorsay,
Esq., Portland, Oregon, and Sande
Schmidt, Esq., Burns, Oregon, for
petitioner Burns-Paiute Tribe.

OPINION BY CHIEF
ADMINISTRATIVE JUDGE

HORTON

INTERIOR BOARD OF
INDIAN APPEALS

Jesse J. James, deceased Burns-
Paiute, died intestate without heirs
on Jan. 12, 1978, possessed of trust
property located on the public do-
main. The estimated value of dece-
dent's public domain allotment
(Indian Joe Allotment No. 144-
111) was $9,600 as of Mar. 27, 1979.

The Burns-Paiute Tribe, through
counsel, seeks an order from the
Board of Indian Appeals, on behalf
of the Secretary of the Interior,
declaring that decedent's trust
property be held in trust by the
United States for the benefit of the
tribe by operation of escheat. Ac-
cording -to the tribe, the Indian Joe
allotment lies within the original
boundaries of the Malheur Reserva-
tion and only 12 miles from present
tribal land. The Burns-Paiute
Tribe submits that acquisition of

6011
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the Indian Joe allotment will en- cheat to the Burns-Paiute Tribe as
hance the economic status of the the appropriate disposition of the
tribe which is land poor. land. Under traditional canons of

Congress enacted a statute in interpretation, the legislative his-
1942 to govern situations such as tory of a statute is irrelevant if the
the above. The Act of Nov. 24, 1942, statute is unambiguous. United Air
56 Stat. 1022, codified at 25 U.S.C. Lines v. Mclann, 434 U.S. 192, 199
§ 373b (1976), provides as follows: (1977).

[1] Te Board does not agree
If an Indian found to have died inte- [vt The tri te At of

state without heirs was the holder of a with' the tribe that the Act of
restricted allotment or homestead or in- Nov. 24, 1942, is ambiguous. The
terest therein on the public domain, the statute plainly states that a public
land or interest therein and all accumu- domain allotment, lying within or
lated rents, issues, and profits therefrom a t a
shall eseheat to the United States,
subject to all valid existing agri- and which may be advantageously
cultural, surface, and mineral leases used for Indian purposes, shall be
and the rights of any person held in trust by the United States
thereunder, and the land shall be- for such needy Indians as the
come part of the public domain subject Secretan of the Interior may
to the payment of such creditors' claims
as the Secretary of the Interior may find designate, where the value of the
proper to be paid from the cash on hand estate does not exceed $2,000 and
or income accruing to said estate; Pro- where the owner of the allotment
vided. That if the Secretary determines dies intestate without heirs eligible
that the land involved lies within or ad- to inherit such allotment. As perti-
jacent to an Indian community and may nent to the case at bar, the statute
be advantageously used for Indian pur-
poses, the land or interest therein shall provides that a public domain al-
escheat to the United States to be held lotient exceeding the value of
in trust for such needy Indians as the $2,000 lying within or adjacent to
Secretary of the Interior may designate, an Indian community and which
where the value of the estate does not
exceed $2,000, and in case of estates ex- may be advantageously used for
ceeding said sum, such estates shall be Indian purposes shall be held in
held in trust by the United States for trust by the United States for such
such Indians as the Congress may on and Indians as Congress may designate,
after November 24, 1942 designate, sub-
ject to all valid existing agricultural, sur- if the owner of the allotment des
face, and mineral leases and the rights of without heirs eligible to inherit
any person thereunder. such allotment. In short, under the

The tribe submits that the above factual circumstances of the case at
statute is ambiguous. Accordingly hand, it is for Congress and not the
it seeks to prove by reference to the Secretary to decide whether or not
legislative history of the Act that the Indian Joe allotment should
the Secretary is vested with au- escheat to the Burns-Paiute Tribe
thority to decree that the public or other Indians.
domain allotment in question es- Based on the record before the



NORTHWAY NATIVES, INC. 603
December 12, 1980

Board, and following a full oppor-
tunity for individual Indians and
Indian groups to state a claim to
the property at issue, the Board has
no reservation stating that were it
within its authority to decree, it
would allow the Indian Joe allot-
ment to go to the Burns-Paiute
Tribe, rather than reverting to the
public domain or being conveyed to
other Indians.

Pursuant to the authority dele-
gated to the Board of Indian Ap-
peals by 43 CFR 4.1, and in accord-
ance with the provisions of. 25
U.S.C. § 313b (1976) and 43 CFR

*4.205 (b), the Bureau of Indian Af-
fairs is instructed to hold the estate
of Jesse J. James in trust for such
Indians as Congress may hereafter
designate.

WMU. PHILIP HORTON

Chief Admninistrative Jludge

I CoNcUR:

FRANKLIN ARNESS
Admiui.strative Judge

NORTHWAY NATIVES, INC.

5 ANCAB 123
Decided Decenber 12, 1980

Appeal from the Decision of the
Alaska State Director, Bureau of

Land Management F-14912-A and

F-14912-B.

Dismissed in part; motion to inter-

vene denied.

1. Alaska Native Claims Settlement
Act: Alaska Native Claims Appeal
Board: Appeals: Dismissal

Where one issue on appeal is that the
Bureau of Land Management erred by
excluding certain lands from conveyance
without adjudicating the status of such
lands, and the appellant and the Bureau
of Land Management stipulate to with-
drawal of the appeal on condition that
the Bureau of Land Management will
later adjudicate the status of such lands,
then the issue is resolved and the Board
will order partial dismissal of the appeal
as to that issue.

2. Alaska Native Claims Settlement

Act: Alaska Native Claims Appeal

Board: Appeals: Intervention

Intervention in proceedings before the
Alaska Native Claims Appeal Board is in
the discretion of the Board. 43 PR
4.909 (b).

3. Alaska Native Claims Settlement

Act: Alaska Native Claims Appeal

Board: Appeals: Intervention

The Board will not allow intervention fol-
lowing resolution of the issues on appeal.

4. Alaska Native Claims Settlement

Act: Alaska Native Claims. Appeal

Board: Appeals: Intervention

The Board will not allow introduction of
new issues to an appeal by an intervenor.

APPEARANCES: Peter J. Aschen-

brenner, Esq., Aschenbrenner and

Savell, and David Wolf, Esq., Keane,

Harper, Pearlman and Copeland, for

appellant; Elizabeth S. Ingraham,

Esq., for Doyon, Limited; M. Francis

Neville, Esq., Office of the Regional

Solicitor, for Bureau of Land Manage-

ment; Shelley J. Higgins, Esq., and

Martha T. Mills, Esq., Department of

6031



604 DECISIONS OF THE DEPARTMENT OF THE INTERIOR

Law, for State of Alaska; Thomas B.
Jones, Esq., U.S. Army Corps of Engi-
neers, Agent to U.S. Air Force.

OPINION BY ALASKA
NATIVE CLAIMS APPEAL.

BOARD

-Summary of Appeal

Northway Natives, Inc., appealed
the Bureau of Land Management
Decision to Issue Conveyance of
their land selected under ANCSA.
One issue was that the Bureau of
Land Management erred by exclud-
ing certain lands, PLO 5164, from
conveyance without adjudicating
the status of such lands.

The Bureau of Land Management
and Northway Natives, Inc., stipu-
lated to an agreement that the
Bureau of Land Management will
issue a decision adjudicating the
status of the PLO 5164 selection at
a later date. Northway Natives,
Inc., then withdrew its appeal. The
Board approved the stipulation
pursuant to 43 CFR 4.913, and here
partially dismisses the appeal as to
the issue involving PLO 5164.

Subsequent to Northway Natives,
Inc., withdrawing its appeal as to
PLO 5164, the U.S. Air Force filed
a motion claiming use of certain
lands in connection with PLO 5164k
The Board here finds that it will not
allow intervention following resolu-
tion of the issue relating to PLO
5164 lands; neither will the Board
allow an intervenor to introduce
new issues after the appeal period
established by 43 CFR 4.903 has ex-
pired. The U.S. Air Force's Mo-

tion to intervene is denied. This is
a partial decision in the Appeal of
Northway Natives, Inc., ANCAB
VLS 78-57; other issues in that ap-
peal remain before the Board.

Jurisdiction

The Alaska Native Claims Ap-
peal Board, pursuant to delegation
of authority to administer the
Alaska Native Claims Settlement
Act, 85 Stat. 688, as amended, 43
U.S.C. §§ 1601-1628 (1976 and
Supp. I 1977), and the implement-
ing regulations in 43 CFR Part
2650 and 43 CFR Part 4, Subpart
J, hereby makes the following find-
ings, conclusions and decision.

Procedural Background

Northway Natives, Inc. (North-
way), filed village selection appli-
cations F-14912-A, as amended, on
Oct. 22, 1974, and F-14912-B, as
amended, on Dec. 12, 1974, for lands
located near the village of North-
way. The applications were filed
under the provisions of § 12(a) of
the Alaska Native Claims Settle-
ment Act (ANCSA), Dec. 18, 1971
(85 Stat. 688, 701; 43 U.S.C.
§§1601, 1611(a)) (Supp. V 1975).

The Bureau of Land Manage-
ment (BLM) published in 43 FR
28051 (June 28, 1978), its Decision
to Issue Conveyance (DIG) of land
to Northway, in response to village
selection applications F-14912-A,
as amended, and F-14912-B, as
amended. On July 28, 1978, North-
way filed an appeal alleging, inter
alia. in its Statement of Reasons
that the BLM had erred in exelud-

[87 I.D.
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ing certain tracts of land from the
DIG.

Since this partial decision deals
with the issue relating to the exclu-
sion of P.L.O. No. 164, 37 FR 4713
(Mar. 4, 1972) (PLO 5164) and the
U.S. Air Force's (Air Force) claim
to lands purported to be used in
connection with PLO 5164 lands,
only that portion of item numbered
V of appellant's Memorandum in
Support of its Statement of Rea-
sons dealing with PLO 5164 is re-
ferred to in this decision. The per-
tinent parts of items numbered V
read:
V. THE BLM ERRED IN EXCLUDING
FROM THE INTERIM CONVEYANCE
OF JUNE 26, 1978 CERTAIN TRACTS
OF LAND BECA USE NO DETERMINA-
TION HAS BEEN MADE BY THE SEC-
RETARY AS TO THE SMALLEST
PRACTICABLE TRACT ENCLOSING
LAND ACTUALLY USED IN CONNEC-
TION WITH TTE ADMINISTRATION
OF ANY IEDERAL INSTALLATION.

Under § 11(a) of the Alaska Native
Claims Settlement Act public lands are
withdrawn for selection; § 3(e) defines
public lands as follows:
"'Public lands' means all Federal lands
and interest therein located in Alaska
except: (1) the sma]lest practicable
tract,, as determined by the Secretary,
enclosing land already used in connection
with the Administration of any Federal
installation, * * *1

The Secretary has not made these re-
quired determinations as to the Federal
installations excluded from Northway's
selection and listed in Northway's Motion
for Segregation and Remand for Section
3(e) determination.

[sic] borehole sites and over thirty-three
miles of interconnecting access and cable
routes for a total of approximately 400
acres. No § 3 (e) application has been filed,
and no § 3(e) determination has been
made by the Secretary on these lands. For,
this reason these lands should not have
been excluded from selection by Northway
in the DIC dated June 26, 1978. Even if
the exclusion from the DIC dated June 26,
1978 of the borehole sites is determined to
be proper, the interconnecting access and
cable routes should not be excluded from
conveyance, but rather should be reserved
ais easements. Since § 2650.4-7(a) (6) of
the proposed easement regulations pro-
vides that reserved easements may be
limited to government use, if any of the
borehole sites is determined tobe validly
withheld from conveyance, the intercon-
necting access and cable route should be
remanded to the BLM for review and de-
termination under the new easement reg-
ulations when they have been finally
adopted.

: * :*

CONCLUSION

Since no proper determination has been
made by the Secretary pursuant to
ANCSA § 3(e) as to the smallest prac-
ticable tract enclosing land actually used
in connection with federal installations
listed above, this portion of this appeal
should be remanded to the Bureau of
Land Management for such proper deter-
minations.

Appellant's Memorandum in Sup-
port of Statement of Reasons, at 34.

Northway and the BLM filed a
joint stipulation on Apr. 23, 1979,
and included, inte aa, the follow-
ing agreement approved by Board
order dated May 25, 1979:

* * * * * 4. The BELM and Northway agree that
H. PLO 5164. the BLM decision under appeal did not

PLO 5164 dated February 28, 1972 with- affect and did not purport to adjudicate
drew for the Airforce [sic] five siesmic the Northway selection of the following
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tracts which were excluded from the de-
scription of lands to be conveyed to
Northway:

*: * C * *

b) PLO 5164
BLM and Northway agree that the BLM
will issue decisions adjudicating the
Northway selection of these tracts at a
later date. Northway therefore with-
draws its appeal as to these tracts.
[Italics added.]

Northway and BLM Stipulation,
at 2-3.

The Air Force filed a Motion to
Intervene on Mar. 7, 1980, claim-
ing use of the following lands in T.
15 N., R. 19 E., C.R.M., in connec-
tion with PLO 5164:

Section 20: E1/2SE3/
Section 28: NEI4, N/2NW1/4, NSV,

NW1%, NlASE1/A, SE1/4SE14
Section 29: NE'/,NE/,
Section 33: NE114, N'/ 2 NE'/ 4 SE%4
Contains 700.00 acres, more or less.

Air Force Motion to intervene, Ex-
hibit "A".

The Air Force requests the Board
to remand the lands described above
to the BLM for adjudication of its
claimn

On Mar. 18, 1980, BLM filed a
Motion to Remand those lands
claimed by the Air Force. BLM
states that it learned for the first
time on Mar. 3, 1980, that the Air
Force claims certain: land, other
than that withdrawn by PLO 5164,
as not being public lands. withdrawn
for Native selection. BLM takes the
position that the lands claimed by
the Air Force should be remanded
to the. BLM in order to adjudicate
the claim of the Air Force. On

Mar. 27, 1980, the Board denied
BLM's motion.

The Board issued a show cause
order to the Air Force on Mar. 25,
1980, so that the Board could deter-
mine if the Air Force has the neces-
sary "property interest" required by
43 CFR 4.902; and second, whether
the issue raised could be considered
within a Motion to Intervene, or, if
in fact, it is a new appeal and there-
fore barred from administrative re-
view because of lack of timeliness
pursuant to 43 CFR 4.903. The or-
der required the Air Force to show
why it has standing to intervene and
why the issue raised is proper for
consideration in this appeal.

On the question of standing to
intervene, the Air Force recites 43
CFR 4.909(b) and 4.902 and, as an
agency of the Federal Government,
claims standing pursuant to § 4.902
in its Response to Order to Show
Cause filed on Apr. 15, 1980.

As to the question of why the
issue raised is proper for considera-
tion in this appeal, the Air Force
claims use of lands described in
PLO 5164 and Exhibit "A" to its
Motion to Intervene, since prior to
Dec. 18, 1971. The Air Force cites
Wilcoe v. Jackson, 38 U.S. (13
Pet.) 498 (1839), where the court
held that use of public lands under
authority of law appropriates the
land used and then contends that "it
is authorized to perform a classified
mission at Beaver Creek and the
land used is thus held under author-
ity of law." The Air Force also con-
tends that:

[T]he land required. in addition to that
formally set forth in PLO 5164, has been

[87 .D.
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appropriated by virtue of PLO 5164 and

also by authority of the Air Force to
perform its mission at Beaver Creek. It
follows that the Board cannot make a
final decision concerning PLO 5164 with-
out considering the land appropriated by
virtue of PLO 5164. This is true regard-
less of any stipulation entered into by
any of the parties unless the Air Force
has legally concurred in that stipulation.

Air Force Response to Order to
Show Cause, at 3.

The Air Force's claim that it
used the lands since prior to
ANCSLV (Dec. 18, 1971), and its
claim to such lands "under au-
thority of law," resulted in the
Board ordering, on May 23, 1980,
the Air Force to file additional in-
formation as follows:

a. Submit a copy of all applications for
use of land in connection with the Beaver
Creek project; For classified applications
pursuant to 43 CFR 2351.(a) [sic] [43
CPR 2351.2 (a) ] provide application num-
ber and date submitted to BLM.

b. The Air Force asserts that "it is au-
thorized to perform a classified mission at
Beaver Creek and the la.nd used is thus
held under authority of law. Evidence of
this is shown by PLO 5164." [Italics
added.] The Air Force must be more spe-
cific as to the authority of law allowing
use of land not withdrawn by PLO 5164.

c. Submit a copy of the document re-
serving use of PLO 5164 withdrawn lands
during the period January 17, 1969 to
February 28, 1972 (date PLO 5164 was
signed), and any other lands for which
the Air Force asserts authority to use.

Board's Order for Information, at
1-2.

On July 7, 1980,. the Air Force
filed a response to the Board's order
of May 23, 1980, to the effect that:

a. PLO 5164 appears to be the
only formal application for use of

public lands in the Beaver Creek
area. There appears to be no other
application except that resulting in
PLO 5164.

b. There is no document, to the
Air Force's knowledge, reserving
use of PLO 5164 lands during the
period Jan. 17, 1969 to Feb. 28, 1972.
The Air Force stresses that their
claim to land is not made by way of
formal written documentation.

c. The Air Force cites the court's
ruling in Wilcox v. Jackson, supra,
again for its claim to lands "under
authority of law" that the function,
and therefore the occupancy, at
Beaver Creek was authorized by the
Secretary of the Air Force.

d. The Air Force suggests the
Board remand this appeal to the
BLM for a 3(e) determination.

Doyon, Limited (Doyon), in re-
sponding to the Air Force on Aug.
15, 1980, disagrees with the Air
Force. Doyon asserts the Board
lacks jurisdiction to consider the
Air Force's claim and its untimely
attempt to interject new issues into
this appeal.

BLM responded to Doyon on
Aug. 27, 1980, as follows:

1. The Air Force has claimed that it
has used the lands at issue since prior
to December 18, 1971. See, Motion to In-
tervene dated March 7, 1980. If these
lands were appropriated by such use, the

appropriation preceded the §11(a) (1)
withdrawal and § 11(a) (1) cannot be
construed as a bar to such appropriation.

2. If the re-ANCSA use alleged by
the Air Force meets the requirements of
§ 3 (e) (1), the lands were not "public
lands" and therefore were unaffected by
the § 11(a) (1) withdrawal.
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3. No statute, regulation or BLM policy
currently requires a federal agency to
submit a §3(e) application." Therefore,
there is no basis for Doyon's assertion
that lands not subject to such an applica-
tion cannot be remanded for a § 3 (e)
determination.

4. The Board clearly has jurisdiction
to grant BLM's Motion to Remand as
explained in BLM's Memorandum In
Support Of Request For Reconsideration
dated April 7,1980.

BLM's Response to Doyon's Re-
sponse to U.S. Air Force, at 1-2.

Decsion

Northway's appeal as to the exclu-
sion of PLO 5164 in the DIC and
the Air Force's motion to intervene
raises three issues for resolution by
the Board:

a. Does Northway's conditional
withdrawal of the PLO 5164 issue
resolve that issue in the above-cap-
tioned appea]?

b. Does Northway's conditional
withdrawal of its appeal as to the
issue of PLO 5164 dispose of the
issue to prohibit intervention by
one not a party to the appeal at the
time of withdrawal?

c. Should the Air Force, as an
intervenor, be allowed to introduce
new issues to the appeal?

Northway, in its statement of
reasons in the above-captioned ap-
peal alleged that the BLM had
erred by excluding certain lands in
the DIG because no §3(e) deter-
minations had been made by the
Secretary. PLO 5164 is one of the
land areas at issue. Northway as-
serts that PLO 5164 lands should
not have been excluded from the

DIC because no 3 (e) application
had been filed and no § 3 (e) deter-
mination has been made. Further-
more, Northway asserts that even if
exclusion of PLO 5164 lands is de-
termined to be proper, the inter-
connecting access and cable routes
should not be excluded from con-
veyance, but rather should be re-
served as easements.

Northway withdrew its appeal on
the issue of PLO 5164 based on the
conditional agreement with the
BLM that the BLM will issue a
decision adjudicating Northway's
selection of PLO 5164 at a later
date.

[1] 43 CFR 4.913 (b) provides for
Board approval of agreements of
the type entered into between the
BLM and Northway by stipulation
on Apr. 23, 1979, and approved by
the Board on May 25, 1979. North-
way's withdrawal resolves the issue
involving PLO 5164. Where one
issue on appeal is that BLM erred
by excluding certain lands from
conveyance without adjudicating
the status of such lands, and the
appellant and BLM stipulate to
withdrawal of the appeal on con-
dition that BLM will later ad-
judicate the status of such lands,
then the issue is resolved and the
Board will order partial dismissal
of the appeal as to that issue.

The Air Force's description of
lands it claims to have used in con-
nection with PLO 5164 incorporates
lands withdrawn by PLO 5164 as
well as lands in the immediate vicin-
ity. The Air Force's Motion to In-
tervene addresses two classes of
land:
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(1) Lands withdrawn by PLO
5164, excluded in the DIC and sub-
sequently appealed by Northway.

(2) Lands selected by Northway
and approved for conveyance with-
out being appealed during the ap-
peal period allowed by 43 CFR
4.903.

The Board, in Appeal of Bristol
Bay Native Corp., 4 ANCAB 222,
228, 8 I.D. 164, 167 (1980) [VLS
80-2], discusses intervention:

Intervention in proceedings before the
Board is provided for by 43 CFR 4.909
(b), which states, "Any person may peti-
tion the Board to intervene in an appeal.
Upon a proper showing of interest under
§ 4.902, such person may be recognized as
an intervenor in the appeal." Other than
requiring service upon all parties of any
motion to intervene and the filing with
the Board of a certificate of service, 43
CFR 409(d), the regulations are void
of any further requirements or guidelines
regarding intervention.

The Board adopts the rulings
made in Appeal of Bristol Bay Na-
tive Corp., supra, in disposing of
the Air Force's motion with respect
to PLO 5164 lands.

[2, 3] The provision of 43 CFR
4.909(b) stating that a petitioner
"may be recognized as an inter-
venor" bestows on the Board discre-
tion as to whether to allow interven-
tion. In the discretion vested in the
Board with regard to intervention,
the Board hereby rules that it will
not allow intervention following
resolution of the issues on appeal.

As to lands the Air Force claims
it used in conjunction with PLO
5164 lands, the DIC approved these
lands for conveyance and no one

appealed the decision of the BLM
as to such lands during the appeal
period. Therefore, the Board finds
the motion of the Air Force to in-
tervene as to these lands not ap-
pealed introduces a, new issue to the
appeal after the appeal period
expired.

[4] In the discretion vested in the
Board with regard to intervention,
the Board will not allow introduc-
tion of new issues to an appeal by
an intervenor.

Based on the above findings, con-
clusions and ruling, the motion of
the Air Force to intervene in the
above-captioned appeal is hereby
Ordered denied.

As a result of dismissal of this
appeal as to issues involving the
exclusion of PLO 5164, and denial
of the Air Force's Motion to Inter-
vene, the lands associated with
those matters are no longer af-
fected by any issue on appeal.
Therefore, in keeping with the
Board's policy of segregating lands
unaffected by issues on appeal, the
following lands are segregated
from the remaining lands in dis-
pute and remanded to BLM:

T. 15 N. 19 B. Copper River Meridian

Section 20: EY2SEW4
Section 28, excluding PLO 5164 lands

and other lands already excluded in
the DIC here appealed: NEY4, NY'2
NWY4, N1/2S/2NW/ 4 , N½SE'4,

SE 1/4 sEA
Section 29: NEy 4 NEY4

Section 33: NE'/4, N 2NE/4SE¾4
Containing 700.00 acres, more or less.

Conveyance of these lands should
not be delayed pending resolution
of the remaining issues on appeal.

336-182 0 - 81 - 2
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Based on the foregoing findings Mexico State Office, Bureau of
and rulings, the Board finds it un- Land Management (BLM), reject-
necessary to rule on BLM's Motion ing appellant's oil and gas lease
for Reconsideration. offer NM 38277.

The offer, filed for Parcel No.
Ju-DITH M. BRADY 1122, was first drawn at the public
Administrative Judge drawing held in the State Office on

JOSEPH A. BALDWIN Sept. 11, 1979.The decision rejected the offer on
Administrative Judge the ground that appellant had

failed to timely file a "Certification
LITE SABIN of Qualifications to Hold a Federal

51 IBLA 226 Oil and Gas Lease."
Decided December15, 1980 On May 22, 1980, BLM mailed

appellant's certification via certified
Appeal from decision of the New Hex- mail "restricted delivery" to her ad-
ico State Office, Bureau of Land Man- dress of record, 115 South LaSalle,
agement, rejecting oil and gas lease Chicago, Illinois. This is the ad-
offer NM 38277. dress of Stewart Capital Corpora-

tion (Stewart), appellant's filing
Reversed and remanded. service.

1. Administrative Procedures: Gener- With her statement of reasons ap-
ally-Rules of Practice: Generally- pellant has included the affidavit of
Notice: Generally one of Stewart's employees. The af-

fidavit states that the envelope bear-
Any document which is sent by certified

ing the certification was received
mail to an individual at his record ad-
dress is considered to have been served by Stewart on May 28, 1980, appel-
at the time of return by the post office lant's permanent address was writ-
of the undelivered certified letter, such ten thereon by Stewart, and it was
constructive service being equivalent in forwarded to appellant. However,
legal effect to actual service of the the post office attempted a second
document. delivery of the envelope to the

APPEARANCES: Craig R. Carver, South LaSalle street address on
Esq., Head, Moye, Carver & Ray, Den- Saturday, May 31, 1980, when
ver, Colorado, and James W. McDade, Stewart's offices were closed. Affixed
Esq., Washington, D.C., for appellant. to the envelope are stickers marked

"05/31/80, Return to Sender, Not

OPINION BY Deliverable as Addressed, Unable
ADMINISTRATIVE JUDGE to Forward." Appellant's perma-

STUEBING nent address has been crossed out by
heavy black crayon. The envelope

This appeal is from a decision was returned to the New Mexico

dated July 22, 1980, by the New State Office on June 9, 1980.
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The affidavit asserts that the New
Mexico State Office routinely mails
the correspondence of its clients to
the South LaSalle street address via
restricted delivery. The affidavit ex-
plains Stewart's procedure for han-
dling such correspondence:

Unable to sign for such documents,
Stewart Capital Corporation has deter-
mined that it should have these docu-
ments forwarded to the client at his/her
permanent address. Consequently, the en-
velopes so marked which are received by
Stewart Capital Corporation are marked
"Please Forward" and the client's perma-
nent address is affixed. A copy of the en-
velope is taken to verify the forwarding
request and the envelope, unopened, is
given back to the postman for further
handling. Stewart Capital Corporation
then immediately notifies the client to ex-
pect the envelope and requests that the
client advise it as to the contents of the
envelope so that it can advise the client
as to the proper method of complying
with the BLM's request. If Stewart Capi-
tal Corporation has received no response
to this letter from the client within a
week or so, it contacts the client to see if
the letter has, in fact, been received by
the client. If not, steps are then taken to
obtain a copy of the contents of the enve-
lope directly from the Bureau of Land
Management office from which it origi-
nated.

With respect to the envelope here at
issue the affidavit states that a

restricted delivery letter from the New
Mexico office of the Bureau of Land Man-
agement was received by Stewart Capital
Corporation and forwarded to Lite Sabin
per established procedure on May 28, 1980.
Mrs. Sabin was immediately notified of
this fact and she advised Stewart Capital
Corporation June 19, 1980, that she had
still not received it. At that point, Stew-
art Capital's legal counsel took steps to
obtain a copy of the documents involved,
which turned out to be a Certification of
Qualifications to hold a Federal Oil and

Gas Lease. These copies were forwarded
to Mrs. Sabin for action. It was ascer-
tained at that time that the forwarding
request applied to the envelope by Stew-
art Capital Corporation had been oblit-
erated by the Post Office at its own dis-
cretion and that the envelope had been
returned to the New Mexico office of the
BLM as unforwardable on June 9, 1980.
Believing that Mrs. Sabin would be al-
lowed thirty days from the date of the
return of the envelope to the point of its
origin within which to reply, our legal
counsel advised that she should submit
the documents requested no later than
July 8, 1980. Mrs. Sabin signed the docu-
ments and forwarded them to the BLM on
July 2, 1980, and they were received by
the BLM, per its decision dated July 22.
1980, on July 7, 1980.

Appellant contends that 43 CFR
1810-2(b) ' does not allow a pre-
sumption of receipt of a BLM docu-
ment to arise where the actions of
the New Mexico State Office pre-
cluded 2 receipt. Appellant con-
tends that BLM failed to comply

I 43 CR 1810.2 (b) provides:
"Where the authorized officer uses the mails

to send a notice or other communication to
any person entitled to such a communication
under the regulations of this chapter, that
person will be deemed to have received the
communication if it was delivered to his last
address of record in the appropriate office of
the Bureau of Land Management, regardless
of whether it was in fact received by him.
An offer of delivery which cannot be consum-
mated at such last address of record because
the addressee had moved therefrom without
leaving a forwarding address or because deliv-
ery was refused or because no such address
exists will meet the requirements of this sec-
tion where the attempt to deliver Is substan-
tiated by post office authorities."

2Appellant's posture is not without logic.
If appellant had gone to Europe for 6 months
and had left an agent fully authorized to act
on her behalf and BLM had sent a communi-
cation by "restricted delivery," it is obvious
that appellant would not have received notice
within which timely action could have been
taken. It is not apparent from the record what
useful purpose, if any, was sought to be
served by the use of "restricted delivery."
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with this regulation because it
mailed the certification in a man-
ner in which it could not be ac-
cepted by appellant's agent at ap-
pellant's address of record. Re-
stricted delivery, appellant argues,
defeated due process and notice
which are policies of the regulation.

Appellant further contends that
in any case, the completed certifica-
tion was timely received by BLM.8

[1] We need not discuss the issue
whether LM complied with the
cited regulation because we agree
with appellant that her completed
certification was timely received by
BLM. In James TV. Heyer, 2 IBLA
318 (1971), the Board stated:

A document which is sent by certified
mail to an individual at his record ad-
dress is considered to have been served
at the time of return by the post office
of the undelivered, certified letter, such
constructive service being equivalent in
legal effect to actual service of the docu-
ment.

This principle is stated also in 43
CFR 4.401(c) (3).

We conclude that BLM incor-
rectly considered the 30-day period
as running from May 31, 1980. Ac-
cording to the. above authorities.
that period began to run as of June
9, 1980, when the undeliverable cer-
tification was returned to BLM.
Thus, appellant had until July 9,
1980, to file her certification. Since
the document was filed on July 7,
the lease offer was improperly re-
jected for untimely filing of the
certification.

I The appellant also suggests that the infor-
mation sought by BLM was already present in
the record. The record does contain a second
copy of the certification. That copy, however,
is not executed or signed by appellant.

Our holding herein is not incon-
sistent with that reached in Brooks
GrTigs, 51 IBLA 232, 87 I.D. 612
(1980), also decided this date. The
cases are distinguishable on their
facts, in that in Griggs, we found
that the certification was not deliv-
ered by the postal service to the
offeror's address of record, whereas
in the instant case it was.

Accordingly, pursuant to the
authority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the deci-
sion appealed from is reversed and
BLM is instructed to issue appel-
lant the lease, all else being regular.

EDWARD W. STUEBING

Administrative Judge

WE CONCUR:

BERNARD V. PARRETTE

Chief Administrative Judge

DoUGLAs E. HENRIQuES
Administratve Judge

BROOKS GRIGGS

51 IBLA 232
Decided December 15,1980

Appeal from decision of the New Mex-
ico State Office, Bureau of Land Man-
agement, rejecting oil and gas lease
offer NM-A 36164.

Set aside and remanded.

1. Notice:. Generally-Oil and Gas
Leases: Generally
Where BLM sends by certified mail a
notice to an offeror at his record ad-
dress that he must file, a certificate as

[ 87 .D.
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to his qualification to hold an oil and
gas lease, and the letter is returned to
BLM marked "Not Deliverable as Ad-
dressed, Unable to Forward," and it is
established that nondelivery was due to
post office error, the appellant will not
be considered to have received notice,
and the rejection of the lease offer will
be set aside.

APPEARANCES: Craig R. Carver,
Esq., Head, Moye, Carver & Ray, Den-
ver, Colorado; James W. XcDade, Esq.,
Washington, D.C., for appellant.

OPINION BY
ADMINISTRA TI VE JUDGE

STUEBING

INTERIOR BOARD
LAND APPEALS

This appeal is from a decision
dated July 24, 1980, by the New
Mexico State Office, Bureau of
Land Management (BLM), re-
jecting oil and gas lease offer NM-
A 36164.'

Appellant's offer for parcel No.
464 was drawn number one at a
public drawing held in the State
Office on Feb. 13, 1979. The decision
gives the following reason for
rejecting the offer:

Pursuant to Washington's Instruction
Memorandum No. 80-492, a Certification
of Qualifications to Hold a Federal Oil
and Gas Lease (Simultaneous) was
mailed to Ms. [sic] Griggs on May 20,
1980 by certified return receipt mail. The
certification was mailed to Ms. Griggs'
address of record, 115 South La Salle,
Room 2435, Chicago, IL 60606. The
certification was returned to this office

I This offer alas previously before the Board
in Brooks Griggs, 44 IBLA 185 (1979), for
reasons unrelated to the present appeal.

marked "Not Deliverable As Addressed,
Unable to Forward", on June 2, 1980.

The certification states: "Please sign,
complete and return to this office the en-
closed certification. If the properly
signed and completed certification is not
returned within 30 days from receipt of
this notice, the applicant will have failed
to demonstrate qualifications to hold this
oil and gas lease and the offer will, be
rejected." The certification was not filed
in this office.

Offer to lease NM-A 36164 is hereby
rejected as of June 27, 1980, per our
Field Solicitor's instructions to use the
last date of attempted delivery in calcu-
lating the 30 days. Last attempted date
of delivery was May 28, 1980. Therefore,
the end of the 30-day period for compli-
ance was June 27, 1980. (See 43 CFR
1810.2.) [Italics in original.]

BLM sent appellant's certifica-
tion via certified mail No. 5606 "Re-
stricted Delivery" to his address of
record which is the address of
Stewart Capital Corp. (Stewart),
appellant's filing service. Quoting
the Domestic Mail Manual sec.
933.1, appellant states that re-
stricted delivery

is a service by which a mailer may direct
that delivery be made only to the ad-
dressee or to an agent of the addressee
who has been specifically authorized in
writing to receive his mail. This service
is available only for articles addressed to
natural persons specified by name.

Affixed to the envelope bearing the
certification is a sticker marked
"05/28/80, Return To Sender. Not
Deliverable as Addressed, Unable
To Forward." The envelope was re-
turned to the New Mexico State
Office and is date stamped by that
office June 2, 1980.

Appellant contends that Stewart
at no time received an attempt to
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ie envelope in question. procedure outlined above. The first in-
statement of reasons, ap- stance, occurring in February, 1980, in-
s included the affidavit of volved a notice of rental due, and the

second instance, occurring in July, 1980,
wart's employees. The af- involved a decision rejecting the offer

erts that the New Mexico to lease. There is no written record: of
:e routinely mails the cor- any attempt being made by the Post Office
ce of its clients to the to deliver any other restricted delivery
Salle Street address via letters to Brooks Griggs regarding this.

lease at Stewart Capital Corporation's
delivery. The affidavit Chicago office. In particular, there is no

) explain Stewart's pro- record of any attempt to deliver the re-
r handling such corre- stricted delivery letter during May 28,

1980, to which the July, 1980, Decision of
the Bureau of Land Management refers.

sign for such documents, All employees of Stewart Capital Corpo-
pital Corporation has deter- ration present during that time have been
it should have these docu- questioned and none recalls such an at-

Lrded to the client at his/her tempt. Furthermore, a notation to the
ddress. Consequently, the en- effect that such an envelope was received
tarked which are received by and what action was taken regarding it
ital Corporation are marked would have been made in Stewart Capital
ward" and the client's perm- Corporation's certified letter "log".
ss is affixed. A copy of the Appellant contends that he was
taken to verify the foward- * -
and the envelope, unopened prevented from receiving notice be-
k to the postman for further cause of breach of duty by the post
tewart Capital Corporation office, that such breach of duty is
itely notifies the client to ex- imputed to the New Mexico State
elope and requests that the Office, and that under the facts of
it as to the contents of the

;hat it can advise the client this case he cannot be considered as
roper method of complying having received constructive notice
I's request. If Stewart Capi- pursuant to 43 CFR 1810.2(b),
ion has received no response which provides:

from the client within a
It contacts the client to see (b) Where the authorized officer uses
has, in fact, been received the mails t send a notice or other com-
If not, steps are then taken munication to any person entitled to such

copy of the contents of the a communication under the regulations of
Tctly from the Bureau of this chapter, that person will be deemed
3ment office from which it to have received the communication if it

was delivered to his last address of rec-
ord in the appropriate office of the Bureau

t to appellant's mail, the of Land Management, regardless of
tes: whether it was in fact received by him.

An offer of delivery which cannot be con-
of Brooks Griggs, as re- summated at such last address of record

re referenced lease, Stewart because the addressee had moved there-
oration's records indicate from without leaving a forwarding ad-
tricted delivery letters ad- dress or because delivery was refused or
rooks Griggs were success- because no such address exists will meet
ed to Mr. Griggs per the the requirements of this section where
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the attempt to deliver is substantiated by
post office authorities.

Appellant contends that BLM
failed to comply with this regula-
tion because it mailed the letter in
a manner receivable only by him-
self. The regulation, appellant
points out, requires only that a com-
munication be mailed to a "last ad-
dress of record," not the person
himself. Appellant also argues that
under the regulation a presumption
of receipt of a document cannot
arise where BLM is aware of nonde-
livery and fails to correspond with
an applicant's attorney of record.
Appellant suggests that in using re-
stricted delivery BLM overreached
itself and defeated the object of the
regulation-communication by mail
reasonably certain to provide notice
to an applicant.

[l] The question presented for de-
cision is whether appellant had suf -
ficient notice to enable him to file
his qualifications in connection with
lease offer NM-A 36164. We think
not.

43 CFR 1810.2(b) states that an
offer of delivery which cannot be
consummated because the addressee
has moved without leaving a for-
warding address, or because deliv-
ery is refused, or because no such
address exists, will serve as notice
where the attempt to deliver is sub-
stantiated by the post office.

As appellant has pointed out,
none of these three circumstances is
present in the case before us. In
Jack . Coombs, 28 IBLA 53
(1976), where these three circum-

stances were also absent, the Board
held that the fault for nondelivery
must rest with the Post Office. Here-
in, the South La Salle Street ad-
dress was appellant's address of
record, and Stewart, the addressee's
agent, had developed a procedure
for handling and forwarding
BLM's restrictive service mailings
to its clients. On the basis of the
affidavit and appellant's uncontro-
verted statements its appears that
no attempt was made to deliver the
envelope in question on Wednesday,
May 28, 1980, the date of "notice"'
relied on in BLM's decision. In
Joan L. Harris, 37 IBLA 96 (1o78).,
the Board took official notice of rele-
vant postal service regulations in-
corporated by reference in 39 CFR
111.1. Those regulations require a
carrier to leave notice of the certi-
fied mail if he cannot deliver the
certified letter for any reason. A let-
ter which is not deliverable is to be
held at the post -office. If not called
for within 5 days, a second notice is
to be issued. If the letter is not
called for or redelivery requested, it
is to be returned to the sender at the
expiration of the period stated by
the sender or after 15 days if no
period is stated.

Had these procedures been fol-
lowed in the case before us the letter
obviously could not have been re-
turned to the New Mexico State Of-
fice by Monday, June 2. On the
record, it is apparent that the post
office erred in its handling of this
item of certified mail in that it

612
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failed to follow its own required
procedures. Since the error pre-
vented appellant from receiving
notice, BLM's rejection of his lease
offer was not proper. Having dis-
posed of the appeal on this basis,
appellant's other arguments need
not be discussed.

Therefore, pursuant to the au-
thority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the deci-
sion appealed from its set aside and
the case is remanded to BLM.

EDWARD W. STUEBING
Administrative Judge

WE CONCUR:

DOUGLAS E. HENRIQUES

Administrative Judge

BERNARD V. PARRETTE

Chief Administrative Judge

NEW OCS UNITIZATION RULES-
AUTHORITY OF THE SECRE-
TARY TO SEGREGATE PAR-
TIALLY UNITIZED OFFSHORE
LEASES

M-36927
December 16,1980

Outer Continental Shelf Lands Act:
Generally

The legislative history of the OS Lands
Act shows that the Secretary is author-
ized to modify and incorporate the regu-
latory provisions of the Mineral Leasing
Act, as they existed in 1953 when the
OS Lands Act was passed, into S
leasing regulations as the circumstances
of offshore leasing make appropriate..

Outer Continental Shelf Lands Act:
Unit Plans

Sec. 5 of the OCS Lands Act implicitly
authorizes the Secretary to require com-
pulsory unitization of offshore oil and
gas leases.

Outer Continental Shelf Lands. Act:
Unit Plans

The Secretary is not authorized to re-
quire compulsory segregation of an off-
shore oil and gas lease when part of it is
committed to a unit agreement.

Oil and Gas Leases: Unit and Coopera-
tive Agreement

The authority to segregate partially unit-
ized oil and gas leases must be clear,
since segregation creates two new leases
from a single lease and fundamentally
modifies a lessee's legal rights and obli-
gations. Such authority will not be pre-
sumed or extrapolated from a general
grant of regulatory authority.

Outer Continental Shelf Lands Act:
Unit Plans

Sec. 5 of the oS Lands Act of 1953 does
not provide the clear authority required
to permit segregation of OS leases,
since it neither expressly mentions the
power to segregate nor incorporates the
segregation authority added to the
Mineral Leasing Act in 1954.

Outer Continental Shelf Lands Act:
Unit Plans

The U.S. Geological Survey may not con-
dition its approval of any unit agree-
ment or development plan for an offshore
oil and gas lease upon the lessee's con-
sent to segregation.

Outer Continental Shelf Lands Act:
Generally

The Secretary generally is free to adopt
any reasonable regulatory measures
which he determines to be necessary and
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proper to prevent waste, conserve natural
resources, protect correlative rights, or
carry out the leasing provisions of the
OS Lands Act, regardless of whether
such measures are expressly listed in
either that Act or the Mineral Leasing
Act.

Outer Continental Shelf Lands Act:
Oil and Gas Leases

The Secretary is authorized to require
the prompt and efficient exploration and
development of the entire area of each
offshore oil and gas lease by § 5 of the
OCS Lands Act, various regulations, the
terms of each lease, and, in some cases,
implied covenants of diligent develop-
ment.

Continental Oil Company, 4 I.D.
229 (1967), distinguished.

To: Secretary of the Interior
From: Solicitor
Subject: New OCS Unitization Rules-
Authority of the Secretary to Segre-
gate Partially Unitized Offshore Leases

You have asked for my opinion
on several questions of law concern-
ing the new unitization rules for
offshore oil and gas leases.' Specif-
ically, you have requested my views
regarding the validity of those
rules which provide for the segrega-
tion of partially unitized OCS
leases. Several offshore operators
have challenged the authority of the
Secretary to segregate such leases
without the lessees' consent. This
opinion examines those rules and
clarifies the scope of the Secretary's
OCS regulatory authority under the

180 C.F.R. 250.51-52, 45 Fed. Reg. 29280
(May 2, 1980).

Outer Continental Shelf Lands
Act.2

I. CONCLUSIONS

Sec. 5 of the Outer Continental
Shelf Lands Act implicitly author-
izes the Secretary to require com-
pulsory unitization of offshore
leases. The Secretary is not author-
ized, however, to require com-
pulsory segregation of partially
unitized OCS leases. The clear
authority required for such segrega-
tion is not provided in the OS
Lands Act. The new segregation
rules are thus invalid and must be
modified to conform with this opin-
ion. The basic objective of segrega-
tion under these regulations is to
require the prompt and efficient ex-
ploration and development of the
entire area of each OCS lease. The
Secretary may still achieve this goal
by other, authorized means. The
necessary authority is provided by
the OCS Lands Act, various regu-
lations, the terms of each OCS
lease, and, in some cases, implied
covenants of diligent development.

II. BACKGROUND

A. What Unitization and Segrega-
tion Entail

The following is a simplified
summary intended to clarify the
nature of the subject problem. It is
not meant to be a comprehensive or
definitive statement of the law
unitization.

2 43 U.S.C. § 1331 et seq. (hereafter "OCS
Lands Act" .
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1. Tie O CS Leasing System gas may underlie lease tracts be-

The O S Lands Act, 43 U.S.c. longing to two or more separate
§ 1331 et seq., provides a comprehen- owners. In such cases, due both to
sive system for the leasing of min- the Rule of Capture and to the mi-
erals on the Outer Continental gratory nature of oil and gas, a
Shelf. Unlike most commercial strong incentive exists for each
leases, an OCS oil and gas lease does owner to produce as much oil and
not have a definite length of dura- gas as possible from his own lease
tion or "term." Instead, the OCS to prevent drainage to adjoining
Lands Act divides the lease term leases. In the past, this incentive has
into two phases. The first phase, led to needless and costly drilling
called the "primary term," is the and large-scale waste of oil and
initial amount of time the lessee is gas. 6

given to explore and drill for oil 2. Unitization of Leases Over Corn-
and gas. During this initial period, mon Reservoirs
which usually lasts five (5) years,8 U r t incen
the lease generally will not expire, t iva ioncomitt prbes
so long as the lessee pays the rent.4 "tia ton iantreemntbe

During thesecond phae, however "Unitization" is an agreement be-
the lease may continue only as long tween lessees (approved by the les-
as oil or gas is produced from the sors) to treat the area above a com-
area in "paying quantities" or mon reservoir as one lease, i.e., as a
drilling or well reworking opera- unt. e separately owned lease
tions are being conducted. 43 U.S.C. interests are combined or consoli-
§ 1337(b) (2). Thus, after the pri- dated for purposes of joint explora-
mary term, the term of each lease tion and development of the reser-
is indefinite and contingent upon voir. The lessees agree to share the
performance by the lessee of one of cost and liabilities of production
the above activities within the lease and to divide the oil or gas they
area. produce under the terms of a "unit

This "use it or lose it" rule is com- agreement." By this arrangement
plicated by the nature of oil and gas the lessees can limit the number of
production. Under the Rule of Cap- wells drilled, drill in the most effici-
ture, a rule of property ownership,

oil an gas elongnot tothe prson a Initially, oil and gas are pushed out ofoil and gas belong not to the person the ground by natural pressure as water or

under whose lands they lie, but to gas moves or expands in the reservoir. If the
the* person who extracts or "cap- reservoir is developed too rapidly, this natural

the personwho extracs or "cap pressure may dissipate inefficiently and force.

tures" them from the ground. Fre- out less oil and gas. The lessees must then
either leave the oil or gas in the ground or

quently a single reservoir of oil or resort to more expensive methods of produc-

tion. See generally aveler, The Engineering
3

See 43 U.S.C. § 1337(b) (2) (A) and (B). Basis for and the Results from the Unit Op-
4 OCS leases also require the lessee to ex- eration of Oil Pools, 28 Tul. L. Rev. 331, 834

plore and develop the lease tract diligently. (1949).
5"Reworking" is performing maintenance 7See 30 C.F.R. 250.2 (iii), 45 ed. Reg.

on a well. It is also called "workover." 29288 (May 2, 1980).
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ent locations, and control the rate
of extraction, so as to maximize
production and minimize costs.
Pursuant to the existing regula-
tions, the area subject to the. unit
agreement, the "unit area," may in-
'clude only that portion of each lease
under which the common reservoir
lies." Each lessee is free to develop
the remaining portions of his lease
at his sole profit or loss, unless such
portions are subject to another unit
agreement.

Unitization potentially creates a
conflict, however, with the above-
described "use it or lose it" rule. If
for example, for engineering rea-
sons all development work on a res-
ervoir is done within one lease, or-
dinarily all other leases in the over-
lying unit area would expire after
their primary terms, since no pro-
duction, drilling, or reworking is
occurring on those leases. This
would encourage needless drilling
by the other lessees simply to main-
tain their own leases and would
thus frustrate one of the major pur-
poses of unitization.

To resolve this conflict, the law
provides that any drilling or pro-
duction on one part of a unit area
is attributable to all other parts of
a unit area, even though such parts
are on separate lease tracts. Solici-
tor's Opinion, M-36629, 69 I.D. 110,
111-12 (1962). Thus, if drilling or
production on one lease within a
unit area is sufficient to- hold that
lease beyond its primary term, all

8
See 30 C.F.R. 250.50(b), 45 Fed. Reg.

29285 (May 2, 1980).

other leases within the unit area
will also be continued. Id. This rule
is called "constructive production"
or "attributed production." This
idea is consistent with the premise
that the unitized area is to be oper-
ated as one lease.

3. Segregation of Partially Unitized
Leases

"Segregation" refers to the prac-
tice of separating into distinct and
different leases that portion of a
lease which is committed to a unit
agreement and that portion which
is not so committed. Essentially
segregation means splitting a lease
in two whenever part of a lease is
unitized.

This practice in turn has a sig-
nificant impact on the "use it or lose
it" rule. Since the portion of a lease
outside the unitized area is segre-
gated and thus considered a sepa-
rate lease, any work done inside the
unit area, even if within the unit-
ized portion of the original lease
tract, will no longer be attributed
to the non-unitized portion under
the rule of constructive production.
Therefore, to maintain the nonunit-
ized portion of a segregated lease
past its primary term, the lessee
must demonstrate adequate produc-
tion, drilling, or reworking on that
portion itself, independent of the
obligations of the unitized portion.
The theory behind this practice is
that applying separate production
requirements to each portion will
encourage prompt development of
the lease area in the entirety.
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4. Authority to Segregate Must be
Clear

Because of these additional obli-
gations resulting from segregation,
the common-law of the state courts
has generally provided that, unless
the parties to an oil and gas lease
have expressly agreed that the lease
may be divided upon unitization,
segregation will not be allowed
without mutual consent. This pre-
sumption is known as the common-
law "rule of indivisibility." 9 Spe-
cifically, the rule states that the ha-
bendum clause, which defines the
term, of an oil and gas lease is indi-
visible unless there is a clear ex-
pression to the contrary. I

Due in part to this common-law
rule, this Department has also con-
sistently held that the Secretary is
not authorized to segregate onshore
oil and gas leases issued under the
Mineral Leasing Act, 30 U.S.C.
§181 et seg., unless that act explic-
itly provides for such authority.
These decisions will be more fully
discussed below. In light of this
firm position, and at the Depart-
ment's request, Congress amended
the Mineral Leasing Act in 1954 to
expressly authorize segregation of
partially unitized onshore leases.10
This long-standing departmental
recognition of the need for clear

The rule of indivisibility is really a rule
for construing leases rather than a principle
of law. The legal rights of the parties are de-
fined by the lease itself, and the lease is what-
ever the parties agree to. The rule of indi-
visibility simply states that, unless the right
to segregate is made clear, it will not be rec-

ognized. See geneerally 5 Summers oil Gas
959, p. 80 (1966).
15 Act of uly 29, 1954, P.L. 8-555, 68

Stat. 585.

legislative authority to segregate
onshore oil and gas leases is equally
applicable to OCS leases.

B. The 1980 Regulations On Unit-
ization and Segregation

On May 2, 1980,the Department
promulgated new regulations gov-
erning unitization of federal off-
shore oil and gas leases issued under
the OCS Lands Act.1 ' The rules
were issued pursuant to the Secre-
tary's statutory duty to prescribe
regulations for unitization and for
the prompt and efficient exploration
and development of OCS lease
areas. 43 U.S.C. § 1334(a) (4) and
(7). V

In addition to clarifying and sup-
plementing existing regulations on
OCS unitization procedures and re-
quirements, the new rules also pro-
vide for the first time that partially
unitized OCS leases must be segre-
gated into separate leases.12 Upon
segregation, the rules require that
the terms of the original lease be
applied separately to the unitized
and non-unitized portions of the
lease. Thus, the drilling, produc-
tion, or reworking requirements of
the OCS Lands Act must be inde-
pendently satisfied on each segre-
gated portion to maintain that por-
tion past the primary term of the
original lease. Work done on the
unitized portion of a lease may not
be attributed to the non-unitized
portion and vice versa.'3 This is the
classic concept of segregation.
These provisions apply only to

30 C.P.R. 250.51-52, 45 C.F.R. 29280-87
(May 2, 1980).

- 30 C..R. 250.50 (g) (1).
'30 C.F.R. 250.50(g)(2) and (i).

[87 I.D.
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leases issued after May 2, 1980, un-
less the lessee consents to segrega-
tion.14

Many offshore operators have as-
serted that these segregation rules
are invalid, since the Secretary is
not clearly authorized to segregate
OCS leases by the terms of the OCS
Lands Act. They have petitioned
the Secretary to reconsider these
regulations and delete the provi-
sions relating to segregation.

III. ANALYSIS: Authority of the
Secretary to Regulate OCS Leases

A. The Secretary is Authorized to
Require and Regulate Unitization
,of OCS Leases

Unlike the Mineral Leasing Act,
which explicitly authorizes the Sec-
retary to unitize onshore leases and
specifically requires the segregation
of all such partially unitized
leases,'5 the OCS Lands Act con-
tains no express authority for unit-
ization by the Secretary and does
not even mention segregation. In-
stead, the original § 5 of the OS
Lands Act provided for a broad
grant of regulatory authority:

The Secretary shall * * * prescribe such
rules and regulations as may be neces-
sary to carry out such provisions [of the
Act relating to OCS leasing]. The Secre-
tary may at any time prescribe and
amend such rules and regulations as he
determines to be necessary and proper in
order to provide for the prevention of
waste and the conservation of natural
resources of the Outer Continental Shelf,
and the protection of correlative rights
therein. * * * Without limiting the gen-

.30 c.F.lR. 250.50(J).
'i See 30 U.S.C. § 226(j).

erality of the foregoing provisions of this
section, the rules and regulations pre-
scribed by the Secretary thereunder may
provide * * * in the interest of conser-
vation for unitization * * 6. 43 U.S.C.
§ 1334(a) (1) (1964 ed.).

"Unitization" was not defined in

the Act itself. The term was pre-

sumed to have its common meaning,

as well-established in oil and gas

law. The 1978 Amendments to the

Act 16 deleted the last sentence of

the above provision and substituted

the following:

* * * The regulations prescribed by the

Secretary under this subsection shall in-
elude, but not be limited to, provisions-

* * .* * *

(4) For utilization, pooling, and drill-
ing agreement

* * * * *

and

(7) For the prompt and efficient explora-
tion and development of a lease area
* * *. 43 U.S.C. § 2334(a) (4) and (7)

(1980 supp.).

These changes merely clarify the

Secretary's recognized authority to

require diligent development of

OCS leases and also removed the
prefatory phrase "in the interest of

conservation," which had formerly

qualified the authority to regulate

utilization. Otherwise, the original,

broad grant of authority over 00S

lease administration remained un-

modified, with respect to the Secre-

tary's unitization powers.' 7

16 Act of Sept. 1, 1978, P.L. 95-872, § 204,
92 Stat. 636.
"See S. Rep. No. 1091, 95th Cong., 2d Sess.

82-3 (1978).



DECISIONS OF THE DEPARTIENT OF THE INTERIOR

Although the OCS Lands Act
does not expressly so provide, the
legislative history of the 1953 Act
indicates that the Secretary is au-
thorized to require compulsory unit-
ization of OCS leases. The Act orig-
inated as H.R. 5134 and was intro-
duced in 1953 as a supplement to the
Submerged Lands Act.18 Sec. 10 (g)
of the House bill proposed to make
the detailed unitization provisions
of the Mineral Leasing Act directly
applicable to OCS leases.l9 Those
provisions then included, Oner ald,
express authorization for: compul-
sory unitization by the Secretary.20

Shortly thereafter, the Senate in-
troduced its own OCS bill, S. 1901.21

This bill took the opposite ap-
proach from the House proposal.
Instead of incorporating the de-
tailed provisions of the Mineral
Leasing Act, § 5 of S. 1901 gave the
Secretary extremely broad regula-
tory powers: "The Secretary may
prescribe such rules and regulations
as he determines to be necessary and
proper in order to provide for the
conservation of the natural re-
sources of the Outer Continental
Shelf." 

is43 U.S.C. § 1301 et seq., 37 Stat. 29 (May
22, 1953).

D H.R. Rep. No. 413, 83rd Cong., 1st Sess.
10 (1953).

20In 1953, § 17(b) [now § 17(j), 30 U.S.C.
5226(j)] of the MLA provided in pertinent
part as follows: "The Secretary may provide
that oil and gas leases hereafter issued * * *
shall contain a provision requiring the lessee
to operate under such a reasonable cooperative
or unit plan, and he may prescribe such a
plan under which such lessee shall operate

* Act of Aug. 8, 1946, P.L. 79-696, § 5,
60 Stat. 952.

2x99 Cong. Rec. 4908 (May 14, 1953).
22 S. Rep. No. 411, 83rd Cong., 1st Sess. 24

(1953).

On May 18, 1953, the sponsor of
S. 1901, Senator Cordon, wrote to
Interior Secretary McKay request-
ing his views on the Senate bill and
on a committee print resembling
the House proposal. The Secretary
replied on June 8, suggesting a
median approach:

Section 5 of S. 1901 should be amended
to expressly authorize the Secretary of
the Interior to deal by regulations with
such matters as unitization, pooling, sub-
surface storage of oil and gas, suspension
of operations and production, waiver or
a reduction of rentals or royalties, com-
pensatory royalty agreements the assign-
ment and surrender of leases, and the
sale of royalty oil and gas. This authori-
zation should, we believe, be provided
for in general terms rather than more
specifically as in effect provided for in
§ 5(e) of the committee print by adop-
tion of portions of the Mineral Leasing
Act of 1920 as amended * * *. If the
authority to promulgate regulations on
these subjects is cast in general terms,
the Department would be free to incorpo-
rate the provisions of the Mineral Leas-
ing Act on the same subjects, but would
also be free to modify them as ircum-
stances peculiar to operations and actual
experience in administering a leasing
program in the submerged lands made
appropriate.2 "

At the end of this letter, the
Secretary submitted a proposed
draft of a revised version of § 5.
Except for two minor changes,24
the Senate adopted this version
verbatim. Although the Senate
later abandoned S. 1901, it incorpo-
rated this version of § 5 into its

23 d. at 28.
'A The Senate added the clause "the assign-

ment or relinquishment of leases" to the list
of subjects within the Secretary's rulemaking
authority. The House added a provision for
state-federal cooperation. Senator Cordon ex-
plained these additions. See 99 Cong. Rec.
10472 (July 30, 1953).

622 [ 87 I.D.
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amendments to H.R. 5134. The
Conference Report adopted the
Senate's amendment.25 This became
§ 5 of the final act, as quoted above.
The Secretary thus obtained pre-
cisely the broad, flexible authority
he had requested.

This legislative history makes
clear that the Secretary is author-
ized to modify and incorporate the
provisions of the Mineral Leasing
Act, as they existed in 1953 when
the OCS Lands Act was passed, into
OCS leasing regulations. Therefore,
since the Mineral Leasing Act pro-
vided for compulsory unitization in
1953, the Secretary is also duly au-
thorized to require compulsory
unitization of OCS leases, when it
is deemed necessary to' prevent
waste, conserve OCS resources, pro-
tect correlative rights, or further
any other purposes of the OCS
Lands Act. Such authority has been
recognized and reflected in the De-
partment's lease forms since the ini-
tiation of OCS leasing in 1953. See
BLM Form 3300-1, §16 (Sept.
1978).

B. The Secretary 18 Not Authorized
to Require Segregation of Partially
Unitized S Leases

The Department has assumed
that this broad grant of regulatory
authority in § 5 of the Act also en-
ables the Secretary lawfully to re-
quire the segregation of partially
unitized OCS leases. This assump-
tion is incorrect for several reasons.

25 rER. Rep. No. 1031, 83rd Cong., 1st Sess.
(1953).

Segregation is distinguishable
from most types of regulatory
measures. All such measures gen-
erally result in some additional
burdens on lessees. Segregation,
however, essentially restructures a
lessee's actual legal rights and obli-
gations, as agreed upon in the origi-
nal lease. Sec. 8 of the OCS
Lands Act, as well as the language
of each lease, specifies the terms of
the lease, including the length of du-
ration or "term." Sec. 8 makes
clear that production, drilling, or
reworking on "the area" will be the
basis for extending the habendum
clause during the secondary term.
43 U.S.C. 1337(a) (2). Initially,
"the area" is clearly understood by
both parties to refer to the lease
tract as a whole. Segregation in
effect rescinds the original lease and
creates two new, distinct leases.
"The area" then becomes two dis-
tinct areas, with distinct require-
ments for rent, royalties, and the ex-
tent of production needed to pro-
long the secondary term of each
segregated lease. The original lease
term is thus destroyed, and the
lessee is subjected to a different
legal relationship from the one he
originally entered into. Therefore,
segregation results in a fundamen-
tal modification of the lessee's origi-
nal leasehold interest.

As noted above, this Department
has consistently held that the Secre-
tary is not authorized to segregate
onshore oil and gas leases issued un-
der the Mineral Leasing Act, except
as that act expressly provides' for



624 DECISIONS OF THE DEPARTMENT OF THE INTERIOR

such authority. Prior to 1954, par-
tially unitized onshore leases were
segregated for administrative pur-
poses, but it was recognized that
such segregation could have no sub-
stantive legal effects, since the Min-
eral Leasing Act contained no au-
thority to create two separate leases
from a single lease and thus modify
the original lease term. Opinion of
the Chief Counsel, Bureau of Land
Management, Eltension of Oil and
Gas Lease Term by Production,
GFS BLM-1953-175. Gulf Oil Co.,
GFS BLM-1964-50. An amend-
ment of the Act was necessary, in
the Secretary's judgment, to permit
actual segregation of the habendum
clause of a lease.2 6

In 1954, at the Department's re-
quest, Congress amended the Min-
eral Leasing Act to expressly re-
quire segregation by the Secretary
of any. onshore lease which is par-
tially committed to a unit agree-
ment.2 1 This authorization has been
strictly construed. It has been held
insufficient to permit segregation of
a portion of a unitized lease which
is eliminated from a unit plan (due
to contraction of the unit area),
since the Act speaks only of lands
"committed" to such plans. Solici-
tor's Opinion, M-36592: (1960).
Continental Oil Co., 70 I.D. 473, 474
(1963). Therefore, the authority to

20 In the Department's Apr. 20, 1954 report
to the Senate on S. 280 and S. 2382, proposed
amendments to the Mineral Leasing Act, the
Secretary recommended the addition of an
amendment which would expressly provide the
authority to segregate partially unitized on-
shore leases. S. Rep. No. 1609 83rd ong, 2nd
Sess. 3 (1954). See also Hearing on S. 2380
before Senate Subcommittee on Public Lands,
83rd Cong., 2d Sess. 40 (May 12, 1954).

22 Act of July. 29, 1954, P.L. 83-555, 68 Stat.
585.

segregate onshore leases must be
clear. It will not be presumed or ex-
trapolated from a general grant of
regulatory authority.

This recognized need for clear
legislative authority to segregate
partially unitized onshore leases is
equally applicable to OCS leases.
Neither the terms nor the legislative
history of the OCS Lands Act indi-
cates, however, that such authority
was provided for in that act. The
language as well as the history of
the Act, including Secretary Mc.
Kay's letter to Senator Cordon, does
not contain a single reference to
segregation. Moreover, at the time
the OCS Lands Act was being con-
sidered in 1953, the Mineral Leasing
Act did not yet authorize the Secre-
tary to segregate onshore leases.
Secretary McKay's letter and the
other legislative history noted above
indicate that the Department was
intended to be free to "incorporate
and modify" the then-eriisting pro-
visions of the Mineral Leasing Act
into its OCS regulations. Since the
segregation provisions of the Min-
eral Leasing Act were non-existent
at that time, there is no evidence
that either Congress or the Depart-
ment intended or contemplated that
the Secretary's OCS regulatory au-
thority would encompass the power
to segregate partially unitized OCS
leases. Assumption of such power
would clearly do more than merely
"modify" or adapt the then-existing
provisions of the Mineral Leasing
Act, since both Congress and the
Department felt a legislative
amendment to those provisions was
necessary to permit segregation of

[87 I.D.
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onshore leases. Therefore, the broad,
general language of § 5 of the OCS
Lands Act is not sufficient to pro-
vide the clear authority which is
necessary to permit segregation of
partially unitized OCS leases.

The decision of the Department
concerning segregation of OCS
leases by partial assignment is dis-
tinguishable from this situation. In
Continental Oil Co., 74 LD. 229,237
(1967) the Assistant Secretary
stated that, when only part of an
OGS lease is assigned to another
party, the part assigned and the
part retained may be segregated
into separate leases under which
each lessee is individually account-
able for compliance with all the
terms of the original lease. Segrega-
tion due to partial assignment is
permissible, however, because the
Mineral Leasing Act expressly au-
thorized such segregation at the
time the OCS Lands Act was
passed.2 8 As discussed above, § of
the OCS Lands Act was intended
to authorize the Secretary to in-
corporate and modify the existing
provisions of the Mineral Leasing
Act into the Department's OCS reg-
ulations. Since segregation of par-
tially assigned onshore leases was
clearly provided for in 1953, the

2 In 1953, § 30(a) of the MLA provided
in pertinent part as follows: * [Any
oil or gas lease * * * may be assigned * * *
as to all or part of the acreage included
therein * * '. Any partial assignment of any
lease shalt segregate the assigned and re-
tained portions thereof, and as above provided,
release and discharge the assignor from all
obligations thereafter accruing with respect to
the assigned lands; * * " (Italics added).
Act of Aug. 8, 1946, 60 Stat. 955.

Secretary is authorized to modify
and incorporate that practice into
OCS leasing procedures as the pe.
culiar circumstances of OCS leas-
ing make appropriate. Id. at 233-
34. However, no similar provision
then existed in the Mineral Leas-
ing Act regarding segregation of
partially unitized leases. Nor is
there any other evidence that com-
parable authority for such segrega-
tion was intended or contemplated
in the OCS Lands Act. Therefore,
the Continental Oil Co. case is in-
applicable to the issue at hand.

It is emphasized that not every
OCS regulatory measure or practice
that the Secretary may wish to
adopt need be explicitly provided
for in either the Mineral Leasing
Act or the OS Lands Act itself.
Sec. 5 of the latter act makes
clear that the 00S regulations pre-
scribed under that section shall in-
clude "but not be limited to," the
subjects there enumerated. 43 U.S.C.
§ 1334(a). The original, 1953 ver-
sion of § 5 also emphasized that the
listing of specific subjects to be reg-
ulated was intended to be "without
limiting the generality of the fore-
going [regulatory authority] pro-
visions." Secretary McKay's 1953
letter suggests that those listed sub-
jects referred to the measures which
are specifically outlined in the Min-
eral Leasing Act. Therefore, the
Secretary generally is free under
§ 5 to adopt any other, unspecified
regulations which he determines to
be necessary and proper to prevent
waste, conserve natural resources,
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protect correlative rights, or carry
out the leasing provisions of the
00S Lands Act. 43 U.S.C. § 1334
(a). However, since segregation.
actually creates two new leases from
a single lease and thus fundamen-
tally modifies a lessees' legal rights
and obligations, and since the De-
partment has consistently required
clear legislative authorization for
such segregation, the general lan-
guage of § 5 may not properly be
considered adequate authority to
permit segregation of partially uni-
tized OCS leases. The new OCS
segregation regulations are thus in-
valid and must be revised.

It is also noted that the grand-
father clause of the new rules pro-
vides that any lease issued before
May 2, 1980 may not be segregated
without the lessee's consent. 30
C.F.R. 250.50(j). Since the Secre-
tary is not authorized to require
compulsory segregation of future
leases, it follows that he cannot con-
dition approval of any unit agree-
ment or development plan for any
existing or future lease upon the
lessee's consent to segregation.

C. The Secretary Is Authorized to
Require the Prompt and Efoient
Exploration and Development of
the Entire Area of OCS Leases

The basic purpose of the invalid
segregation rules is to encourage
the prompt and efficient develop-
ment of each OCS lease in its en-
tirety. Segregation accomplishes
this by forcing a lessee either to de-
velop or to forfeit the non-unitized
portion of each lease. Segregation is
not necessary. however, to achieve
this objective. The Secretary is cur-

1TMENT OF THE INTERIOR [87 I.D.

rently authorized by statute, regu-
lations, and the terms of each OCS
lease to demand the prompt and ef-
ficient exploration and develop-
ment of each 00S lease area as a
whole. In addition, to the extent
each lease is silent regarding the
rate and extent of development re-
quired of the lessee, implied cove-
nants of reasonably diligent devel-
opment will be recognized which
are legally enforceable by the
Secretary.

One of the stated policies of the
OCS Lands Act is to make the outer
continental shelf available "for ex-
peditious and orderly develop-
ment." 43 U.S.C. § 1332(3). To ful-
fill this policy the Act requires the
Secretary to prescribe regulations
which include provisions "for the
prompt and efficient exploration
and development of a lease area." 43
U.S.C. § 1334(a) (7). This author-
ity is extremely broad. The Secre-
tary cannot breach vested contrac-
tual rights under the guise of ensur-
ing prompt development, if the les-
see is already diligently developing
the entire lease area. See Sun Oil
Co. v. United States, 572 F.2d 786,
814 (1978). Nor is this general au-
thority sufficient to permit segrega-
tion of partially unitized leases, as
discussed above. Otherwise, how-
ever, the Secretary may adopt any
reasonable regulatory measures
which are genuinely calculated to
assure the prompt and efficient ex-
ploration and development of OCS
leases.

Several existing regulations now
authorize the Director of the U.S.
Geological Survey to require drill-
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ing or development on specific por-
tions of OCS leases. All lessees are
required to diligently drill and pro-
duce such wells as are necessary to
protect the United States from loss
by reason of production on other
properties. 30 C.F.IR. 250.33(a). In
addition, lessees must:

* * *promptly drill and produce such
other wells as the supervisor may reason-
ably require in order that the lease may
be properly and timely developed and
produced in accordance with good operat-
ing practices. (Italics added). 30 C.F.R.
250.33(b).

Each lessee must also obtain ap-
proval of an exploration plan and a
detailed development plan before
any exploration, development, or
production activities may occur on a
lease. 43 U.S.C. §§ 1340 and 1351.
After approval, no work may be
done on a lease except in accordance
with the respective plans. Both
plans must identify, to the extent
possible, all potential oil and gas
accumulations, the number and lo-
cation of proposed wells, and the
time schedule for drilling.29 The de-
velopment plan must also provide
for the "effective and efficient de-
velopment and production" of cer-
tain oil and gas deposits.30 The
Director is required to periodically
review the activities being con-
ducted under both plans, and he has
broad discretion to revise such plans
after review." Under this super-
vised planning scheme, the Director

2'30 C.F.R. 250.34-1(a)(1) and 34-2(a)
(1), 44 Fed. eg. 53693-98 (Sept. 14, 1979).

so 30 C.R. 2 50.34-2 (a) (1).
3130 C.F.R. 250.34-1(j) and 34-2(1).

may initially disapprove or later re-
vise these plans unless they contain
adequate provisions for the prompt
and efficient exploration and devel-
opment of all portions of each lease.
If the lessee fails to submit or com-
ply with an approved or revised
plan, the lease may be canceled. 43
U.S.(C. §§ 1340(c) (1) and 1351(j).
Moreover, if a lessee is found not
to be meeting the above or any other
"due diligence" requirements on one
lease, he is disqualified from bid-
ding on all other leases. 43 U.S.C.
§ 1337 (d). Each lease is conditioned
by statute upon compliance with
these and all other existing or fu-
ture OCS regulations. 43 US.C.
§ 1334(b). Noncompliance with any
regulation or lease term is grounds
for cancellation. 43 U.S.C. §§ 1334
(c) and (d).

The standard lease used by the
Department, BLM Form 3300-1,
§ 10 (Sept. 1978), also provides
that:
* * * the Lessee shall drill such wells
and produce at such rate as the Lessor
may require in order that the leased area
or any part thereof may be properly and
timely developed and produced in ac-
cordance with sound operating principles.
(Italics added).

In addition, each lease itself ex-
pressly incorporates and is subject
to all existing and future OCS
regulations. Therefore, the Secre-
tary or the Director can require the
prompt and efficient exploration
and development of the non-unit-
ized or any other specific portion
of an OCS lease pursuant either to
the above regulations or to the
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terms of each lease. Exercise of such
authority may serve the same pur-
pose as would segregation.

It is also noted that, to the extent
any OCS lease or incorporated
development plan or regulation is
silent regarding the rate, extent, or
location of exploration or develop-
ment required on a lease tract, the
common-law will recognize implied
covenants of diligent development
by the lessee. Such covenants in-
clude the obligations to explore
within a reasonable time, to conduct
further, reasonable development
after production is obtained, and to
diligently operate all wells.32 The
diligence required of the lessee to
develop the lease further is that of
a "prudent operator," i.e., "what-
ever, in the circumstances, would
be expected of operators of ordi-
nary prudence, having regard to
the interest of both lessor and les-
see." Brewster v. Lcanyon Zinc Co.,
140 F. 801, 814 (8th Cir. 1905).
What constitutes diligent develop-
ment depends upon a variety of
facts and circumstances which will
vary in each case. Id. The covenants
apply to the entire lease area and
may be enforced on both the uni-
tized and non-unitized portions of
a lease. Breach of such covenants is
grounds for cancellation of the en-
tire lease. Saucder v. Mid-Continent
Petroleum, Corp., 292 U.S. 272, 281
(1934). Therefore, in the absence of
any of the above express provisions
within or incorporated into an OCS
lease, the Secretary may invoke and

'1 See generally Brown, 5 The Law of Oil
and Gas § 16.02 (1967 ed.).

enforce these implied covenants to
demand the prompt and efficient
exploration and development of the
entire lease area. Since such cove-
nants will not be implied where an
express provision is made regard-
ing the required rate and extent of
development, this theory will
rarely be applicable to OCS leases.
Brewster v. Lanyon Zinc Co., supra
at 814. This alternative theory en-
sures, however, that the Secretary
can in all cases require the diligent
development of the entire area of
an OCS lease, even if the express
terms of the statute, lease, or regu-
lations fail to so provide.

CLYDE 0. MARTZ
Solicitor

UNITED STATES
V.

W. S. WOOD ET AL.

51 IBLA 301

Decided December 18, 1980

Appeal from a decision of Administra-
tive Law Judge E. Kendall Clarke
holding null and void certain mining
claims in Whiskeytown-Shasta-Trinity
National Recreation Area, Shasta
National Forest. CA-2883.

Affirmed.

1. Mining Claims: Discovery: Gen-
erally

The discovery of a "valuable mineral
deposit" has been made where minerals
have been found and the evidence is of
such a character that a person of ordi-
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nary prudence would be justified in the
further expenditure of his labor and
means, with a reasonable prospect of
success, in developing a valuable mine.

2. Mining Claims: Discovery: Gen-
erally

Evidence which will not justify develop-
ment of a claim but may justify further
exploration is not sufficient to establish
that a discovery of a valuable mineral
deposit has been made.

3. Mining Claims: Discovery: Gener-
ally-Mining Claims: Withdrawn
Land-Withdrawals and Reserva-
tions: Effect of

Where land is withdrawn from the opera-
tion of the mining laws subsequent to
the location of a mining claim, the
validity of the claim cannot be recog-
nized unless the claim was supported by
a valid discovery at the time of the
withdrawal. In addition, even though
there may have been a proper discovery
at the time of a withdrawal or at some
other time in the past, a mining claim
cannot be considered valid unless the
claim is at present supported by a suf-
ficient discovery. The loss of the discov-
ery, either through exhaustion of the
minerals, changes in economic conditions,
or other circumstances, results in the
loss of the location.

4. Administrative Procedure: Burden
of Proof-Mining Claims: Contests-
Mining Claims: Determination of
Validity

When the United States contests a min-
ing claim it has by practice assumed
only the burden of going forward with
sufficient evidence to establish a prima
facie case on the charges in the contest
complaint; the burden then shifts to the
contestee to refute by a preponderance
of the evidence, the Government's case.

5. Administrative Procedure: Burden
of Proof-Mining Claims: Contests-
Mining Claims: Determination of
Validity

The United States has established a
prima facie case of the invalidity of a
mining claim when a qualified Govern-
ment mining examiner testifies that he
has examined the claim and found the
mineral values insufficient to support the
discovery of a valuable deposit.

6. Secretary of the Interior

The Secretary of the Interior is author-
ized, and is under a duty to consider and
determine what lands are public lands
of the United States, and after having
made that determination the Secretary
has the authority to determine the
validity of mining claims on any public
lands of the United States after adequate
notice and opportunity for a hearing. A
mining contest may be initiated under the
authority of the Secretary of the Inte-
rior by the Bureau of Land Management
at the behest of the Forest Service and
prosecuted by counsel employed by the
Department of Agriculture, with Forest
Service employees as witnesses, where
such action is in accordance with a Mem-
orandum of Understanding between the
agencies.

APPEARANCES: William B. Murray,
Esq., Portland, Oregon, for appellants;
Charles F. Lawrence, Esq., U.S. De-
partment of Agriculture, San Fran-
cisco, California, for contestant.

OPINION BY
ADMINISTRATIVE JUDGE

HENRIQUEES

INTERIOR BOARD OF
LAND APPEALS

Appeal has been taken from the
decision of June 24, 1980, by Ad-
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ministrative Law Judge E. Kendall
Clarke, wherein he held certain un-
patented lode mining claims in the
Shasta National Forest to be null
and void because the contestees 2 in
Contest CA 2883 had failed to prove
a valid discovery as to each and
every claim. The claims at issue oc-
cupy lands in the Whiskeytown-
Shasta-Trinity National Recreation
Area, a site withdrawn from loca-
tion, entry, and patent under the
United States mining laws by sec. 6
of the Act of Nov. 8, 1965,16 U.S.C.
§460q-5 (1976).

A contest complaint was first is-
sued on July 3, 1975, charging as
follows as to the claims at issue:

A. There are not presently disclosed
within the boundaries of the mining
claims minerals of a variety subject to
the mining laws, sufficient in quantity,
quality, and value to constitute a dis-
covery.

B. The land embraced within the claims
is nonmineral in character.

C. The land embraced within the claims
is not held in good faith for mining pur-
poses.

D. The $100 worth of labor or improve-
ments required by 30 U.S. Code, Section

'The Fox Mine, formerly known as Janu-
ary; Candaleria Copper Mine, a.k.a. Canada-
lana; . Valena Mine, a.k.a. Evelena Claim and
Evalena; Triangler Quartz Mining Claim;
Mangenes No. 2 Mine; White-House Quartz
Mining Claim, a.k.a. White Horse; Duck Mine;
Gass Mine; Banar No. 2 Mine, a.k.a. Baner
No. 2 and Banner No. 2; and Thy Angler
Clame, a.k.a. Thry Angler Mine Quartz Min-
ing Claims, situated in the W1/2 sec. 1, T. 33
N., R. 4 W., Mount Diablo meridian, Shasta
County, California, within the Shasta Na-
tional Forest and the Whiskeytown-Shasta-
Trinity National Recreation Area.

2 The complaint which led to the instant
decision of Judge Clarke is styled United
States v. W. S. Wood, a.k.a. Walter S. Wood;
Unknown Heirs and Devisees of W. B. Wood,
a.k.a. Walter B. Wood, Deceased; and Un-
known Owners.

RTMENT OF THE INTERIOR [87 I.D.

28, has not been performed or made on or
for such claims.

In Contest CA 2883, United States
v. Estate of W. B. Wood, a.k.a.
Walter R. Wood, Rodney Wood as
Administrator of the Estate of W.
IR. Wood, deceased, denied the
charges, and the matter came on for
a hearing before Administrative
Law Judge Dean F. Ratzman. Fol-
lowing the hearing Judge Ratzman
declared all the claims null and
void for lack of discovery. Follow-
ing appeal to this Board Judge
Ratzman's decision was affirmed in-
sofar as it related to the interests of
B. Victor Wood and Rodney Wood,
but reversed insofar as it purported
to affect the interest of W. S. Wood
and any other heirs at law of
Walter R. Wood. United States v.
Estate of W. R. Wood, 34 IBLA 44
(1978). At the hearing before
Judge Ratzman it was shown that
the estate of Walter R. Wood had
never been probated and that Rod-
ney Wood was not administrator of
the estate as no administrator, exe-
cutor, or personal representative
had ever been appointed to super-
vise the descent of Walter R. Wood's
property. As both B. Victor Wood
and Rodney Wood appeared at the
hearing and contested the merits of
the case as heirs at law of W. R.
Wood, the decision declaring their
interests null and void was affirmed.
Although present at the hearing,
Walter S. Wood did not participate
in the proceeding.

Thereafter, following a renewed
request from the Forest Service,
U.S. Department of Agriculture,
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the California State Office, Bureau
of Land Management (BLM), re-
issued on Jan. 9, 1979, a complaint
in contest CA 2883 and served this
pleading by publication under the
styling, United States v. W. S.
Wood, a.k.a. Walter S. Wood, heirs
and deviees of W. R. Wood, a.k.a.
Walter R. Wood, deceased, their
heirs, personal or legal representa-
tives, or assigns, charging exactly
as in the original contest against the
identical unpatented mining claims.

Denial of all of the statements in
the complaint was made by Walter
S. Wood, B. Victor Wood, and Rod-
ney Wood. The State Office ac-
cepted the answer by Walter S.
Wood, but advised the other re-
spondents that their interests in the
subject claims had been declared
null and void in United States v.
Estate of W. R. Wood, supra. The
matter came on for a hearing before
Administrative Law Judge E. Ken-
dall Clarke on Oct. 31, 1979, at Sac-
ramento, California.

We have reviewed the record
established at the hearing and con-
clude that Judge Clarke has accu-
rately reported the material evi-
dence and testimony therein given
in his decision to declare the afore-
mentioned mining claims null and
void. We affirm.

Appellants contend that the posi-
tive prudent man opinion of their
witness, Tibor Klobusicky, being
supported by testimony of proba-
tive facts, preponderates over the
negative prudent man opinion of
Emmett Ball, the Government's
witness. Appellants further argue

that the Forest Service had no au-
thority to initiate the prosecution
of this case and that the U.S. De-
partment of the Interior has no
jurisdiction over lands of the State
of California- Finally, appellants
request that this Board rule on each
of 50 proposed findings of fact.

The Judge summed up the evi-
dence and testimony as follows:

Mr. Emmett B. Ball, Jr., a mining en-
gineer with the United States Forest
Service, testified he had given testimony
at the hearing involving these same ten
lode mining claims on January 19, 1977.
(Tr. 10). He had examined the claims
again in April, 1979. No changes were de-
tected on the claim. He took a grab sam-
ple from the Mangenes No 2 claim and
had it assayed. (r. 17). The assay re-
port disclosed .06% managanese and a
major amount of iron. (Tr. 20). Iron gos-
san exposures were seen on the Mangenes
No 2 claim. (Tr. 26). He examined all
ten of the claims in issue. (Tr. 29).

Sample No. 2465 was taken from the
Gass claim. (Ex. D). A spectrographic
analysis revealed the major constituent
was silicon. (Ex. H-1, Tr. 33). Sample
No. 2466 was taken from the claim
boundaries between the Evalena and Tri-
angler claims. The spectrographic analy-
sis disclosed silicon as the major min-
eral. (Ex. H-2 Tr. 34). Negligible
amounts of gold were recovered. (Ex.
H1-5). Sample No. 2467 was taken from
the Mangenes No 2 claim and it showed
the major mineral as silicon. (Ex. H1-3).
Silicon was also the major constituent
found in Sample No. 2468 taken from the
south end of the Mangenes No 2 claim.
(Tr. 35, Ex. HA-). In addition, a chemi-
cal assay of Sample No. 2468 revealed
only .07% manganese. (Tr. 37, Ex. 1H-5).
Sample No. 2474 was taken from the Can-
daleria claim and the spectrographic
analysis found the major constituents
to be silicon and iron. (Ex. H-7). A fire
assay of this sample showed only .015
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oz. of gold per ton. (Ex. H-6). No other
points were sampled. (Tr. 42). In Mr.
Ball's opinion, a prudent person would
not spend time mining any of the claims
for iron or manganese. (Tr. 47).

In order to develop an economically vi-
able mining venture to extract iron ore,
it would take millions of tons of ore re-
serves and millions of dollars to con-.
struct a processing plant. (Tr. 52). The
mining claimants initially expressed an
interest in mining for manganese, gold,
silver and copper. (Tr. 54).

The transcript of the hearing held on
January 19, 1977, which contained the
testimony of Emmett B. Ball, was en-
tered into the record. In essence, Mr.
Ball believes that there are no valuable
mineral deposits exposed on any of the
claims that would justify a prudent man
in developing any of the claims. He ex-
amined all the claims but took samples
on only five of them. Mr. Ball found two
houses and a lot of "junk cars." No min-
ing equipment was found but two old
adits were on the claims. One was caved
In and the other was being used as a root
celler. The land was not used for mining.
(Tr. 25). No significant amounts of man-
ganese or iron were disclosed in the spec-
trographic analysis.

Mr. Walter S. Wood, a mining claim-
ant, testified he has milled thousands of
tons of ore during his mining career. He
was a research metallurgist. (Tr. 62). He
found hematite on the claims. Tr. 64).
Manganese is restricted to the Mangenes
No 2 claim. (Tr. 66). Mr. Wood has also
found gold and silver on the claims. (Tr.
67). However, he does not recall from
where it was collected. (Tr. 68). Dia-
mond drill exploratory holes were placed
on several claims to depths of 140 feet.
Hematite iron was found. (Tr. 71). How-
ever, these holes were not on any of the
claims subject to this contest. (Tr. 72).
Surface cuts were also made but they
were not on any of the contested claims.

On cross-examination, Mr. Wood
stated that after he had core drilled on
several locations, the findings encouraged
him to proceed to obtain further financial

backing. However, he did not name any
particular individuals who would be
interested in developing the claims. (Tr.
79).

Tibor Klobusicky, a registered profes-
sional engineer and consulting geologist,
testified on behalf of the mining claim-
ant. (Tr. 82). He is a qualified mining
engineer with extensive experience in
mining for manganese and iron. (Tr. 84).
As a member of the Bunker Hill Mining
Company's exploration staff, he spent
two years investigating iron ore deposits
in the Bedding, California area. (Tr. 85).
These iron ore deposits were known as
the Lakeshore Mines and they are a mile
northwest of the Wood family claims.
The Lakeshore deposits were abondoned
because other high grade ore deposits
were discovered in Australia and Brazil.
(Tr. 91).

Mr. Klobusicky examined the iron de-
posits in the western half of Section one
in which the Wood family claims are
located. Examinations were made in
February and April of 1979. The Febru-
ary examination concentrated on man-
ganese development and the April exami-
nation on iron ore potential. (Tr. 92).
Five samples of iron ore material were
taken in April. (Tr. 93). The arithemetic
average of these five samples was 39.6%
iron. (Tr. 97). In Mr. Klobusicky's opin-
ion, this is a commercial grade of iron
ore. The price of iron as of the date of
the hearing was 64 [cents] per percent
per ton. (Tr. 99). Mr. Klobusicky could
not determine whether the iron ore on
the claims could be marketed at a profit.
(Tr. 100).

Mr. Klobusicky took four samples from
the manganese structure found on the
Mangenes No 2 claim. (Tr. 107). Sample
No. 1176 revealed 16 percent manganese
(See Ex. 18-A). Sample No. [11773,
taken 232 feet southwest of Sample No.
1176 contained 16.9% manganese. Ap-
proximately 128 feet away, Sample No.
[1178] assayed 6.9% manganese. At 85
feet away from Sample [1178],, Sample
No. 1179 disclosed only .8% manganese.
(Tr. 108). He estimated a manganese re-
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serve of 55,000 tons at an average grade
of 13.2% (Tr. 10S).

When asked whether a prudent man
would develop the ten contested Wood
family claims, Mr. Klobusicky believed
he presently could not make such a de-
termination. He believed more develop-
ment work was needed. Significantly, he
conceded that most of his sampling work
took place outside of the Wood claims
although they were very close to those
claims. By geological inference, he pro-
jected the mineral deposits onto the Wood
claims. (Tr. 110). Nonetheless, he would
encourage a prudent man to develop
these claims. (Tr. 111).

Upon further questioning, Mr. Klobu-
sicky testified he recommended that the
Wood family conduct further explora-
tion and delineation of the iron and man-
ganese deposits on the claims. (Tr. 114).
More information about the ore deposits
is needed. (Tr. 116). Mr. Kilobusicky
could not state that he had seen a suffi-
cient tonnage of manganese to support a
practical operation. (Tr. 118). Although
he believed that he took four samples
from the Mangenes No 2 claim, he was
not sure where his sample points were in
relation to the claims. He was told that
he was on the Mangenes No 2 claim and
therefore assumed his sample points were
on that claim. (Tr. 120).' He had no in-
dependent knowledge of where the sam-
ple points were since he did not locate
any claim corners or do any surveying.
(Tr. 121). He recommends that future
development be conducted away from the
Mangenes No 2 claim. (Tr. 121). Before
mining for manganese, a 25% to 30%
grade of manganese ore should be found.
(Tr. 186).

Two reports on the Deep Pit Mine (Ex.
17 and Ex. 18) prepared by Mr. lio-
busicky were admitted into evidence. A
report dated September 10, 1979 evaluated
the iron ore potential of the gossan zones
in the area. No accurate outline of the
gossan zones were made although a map
of the estimated zone was prepared. De-
tailed exploration, which includes drill-

ing, is needed to determine the extent of
the iron ore deposit. Mr. lobusicky's
estimates included lands outside of the
Wood claims.

It is well established that the sine
gua non for a valid mining claim
located on public lands of the
United States is discovery, as the
location of a mining claim conveys
to the claimant no rights against
the United States until there is
shown a discovery of a valuable
mineral deposit within the limits of
the claim. 30 U.S.C. §23 (1976).
Best v. Humboldt Placer Mining
Co., 371 U.S. 334 (1963); Converse
v. Udall, 399 F.2d 616 (9th Cir.
1968), cert. denied, 393 U.S. 1025
(1969). Implementation of this
standard has been left to the Execu-
tive and the Courts. Converse v.
Udall, supra at 619.

[1] The Supreme Court, in Chris-
man v. Miller, 197 U.S. 313 (1905),
approved the so-called "prudent
man test" of discovery enunciated
by the Department in Castle v.
Womble, 19 L.D. 455, 457 (1894),
that discovery has been achieved
when one finds a mineral deposit of
such quantity and quality that a per-
son of ordinary prudence would be
justified in the further expenditure
of his labor and means with a rea-
sonable prospect of success in devel-
oping a valuable mine. The 'Court
has followed this decision con-
sistently since that time. Accord,
United States v. Coleman, 390 U.S.
599 (1968); Best v. Humboldt
Placer Mining Co., supra; Came-
ron v. United States, 252 U.S. 450
(1920); Cole v. Ralph, 252 U.S. 286
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(1920). See also Multiple Use, Inc.
v.: Morton, 504 F.2d 448 (9th Cir.
1974) ; Adamst v. United States, 318
F.2d 861 (9th Cir. 1963); Lange v.
Robinson, 148 F. 799 (9th Cir.
1906). The prudent man test has
been complemented by the "mar-
ketability test" requiring a claimant
to show that the mineral can be ex-
tracted, removed, and marketed at
a profit. United States v. Coleman,
supra} Converse v. Udall, supra.

[2] Mineralization that only war-
rants further prospecting or explo-
ration in an effort to ascertain
whether sufficient mineralization
might be found to justify mining or
development does not constitute a
valuable mineral deposit. A valu-
able mineral deposit has not been
found simply because the facts
might warrant a search for such a
deposit. Barton v. Morton, 498 F. 2d
288 (9th Cir. 1974); United States
v. Porter, 37 IBLA 313 (1978).
Similarly, it is not enough that the
mineral values exposed justify fur-
ther exploration to determine
whether actual mining operations
might be warranted. In order to
have a valid mining claim, valuable
minerals must be exposed in suf-
ficient quantities to justify develop-
ment of the claim through actual
mining operations. United States v.
Marion, 37 IBLA 68 (1978).

Geological inference may only be
relied upon in evaluating the extent
and potential value of a particular
exposed mineral deposit under the
prudent man test of discovery and
may not be employed as a substitute
for the actual finding of a mineral

deposit within the limits of the
claim. United States v. Beehthold,
25 IBLA 77 (1976). Geological in-
ference alone cannot support a de-
termination under the mining laws
that a discovery of a valuable min-
eral deposit has been made. The
claimant must actually expose a
valuable mineral deposit physically
within the limits of the claim.
United States v. Walls, 30 IBLA
333 (1977). Evidence necessary to
demonstrate the existence of an ore
body or bodies sufficient to warrant
a prudent person to develop a val-
uable mine may not be shown by
geologic inference. Similarly, such
inference may not be used to infer
mineralization throughout an area
where the evidence shows a few
spots of high mineralization, but the
mineralized areas are spotty and
discontinuous. United States v. Ede-
line, 39 IBLA 236 (1979).

[3] When land is closed to lo-
cation under the mining laws sub-
sequent to the location of a mining
claim, the claim cannot be recog-
nized as valid unless all require-
ments of the mining laws, includ-
ing discovery of a valuable mineral
deposit, were met at the time of the
withdrawal and the claim presently,
i.e., at the time of the hearing, meets
the requirements of the law. United
States v. Porter, supra; United
States v. Netherlin, 33 IBLA 86
(1977). Where land occupied by a
mining claim has been withdrawn
from operation of the mining laws,
the validity of the claim must be
tested by the value of the mineral
deposit as of the date of the with-
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drawal, as well as of the date of the
hearing. United States v. Chappell,
42 IBLA 74 (1979); United States
v. Garner, 30 IBLA 42 (1977).
Even though there may have been
a proper discovery at the time of
a withdrawal or at some other time
in the past, a mining claim cannot
be considered valid unless the claim
is at present supported by a suf-
ficient discovery. The loss of the
discovery, either through exhaus-
tion of the minerals, changes in eco-
nomic conditions, or other circum-
stances, results in the loss of the
location. United States v. Wichner,
35 IBLA 240 (1978).

[4] When the United States con-
tests a mining claim, it has assumed
only the burden of going forward
with sufficient evidence to establish
a prima facia case on the charges
in the contest complaint; the burden
then shifts to the contestee to re-
fute, by a preponderance of the evi-
dence, the Government's case.
Hallenbeec v. Kleppe, 590 F. 2d 852
(10th Cir. 1979); United States v.
Springer, 491 F.2d 239 (9th Cir.
1974), cert. denied, 419 U.S. 834
(1974); Foster v. Seaton, 271 F.2d
836 (D.C. Cir. 1959).

[5] The United States has es-
tablished a prima facie case of the
invalidity of a mining claim when
a qualified Government mining en-
gineer testifies that he has examined
the claim and found the mineral
values insufficient to support the
discovery of a valuable mineral de-
posit. United States v. Taylor, 25
IBLA 21 (1976).

It is the duty of mining claim-

ants whose claim is being contested
to keep discovery points available
for inspection by Government min-
eral examiners. Mineral examiners
have no affirmative duty to search
for indications of a discovery on a
mining claim, nor do they have to
go beyond examining the discovery
points of the claimant. The func-
tion of the Government's examiners
is to examine the discovery points
made available by the claimants
and to verify, if possible, the
claimed discovery. United States v.
Bryce, 13 IBLA 340 (1973). Where
a claimant fails to keep his discov-
ery points open and safely available
for sampling by the Government's
examiner, or declines to accompany
the examiner on the claim, he as-
sumes the risk that the Government
examiner will be unable to verify
the alleged discovery of a valuable
mineral deposit. United States v.
Russell, 40 IBLA 309 (1979), aff'd
sub nomn. Russell v. Peterson, Civ.
No. 79-949 (D. Or., June 23, 1980);
United States v. Knecht, 39 IBLA
8 (1979); United States v. Becht-
hold, supra.

Appellants argue that the Forest
Service, U.S. Department of Agri-
culture, had no authority to initiate
this contest and further contend
that the Department of the Interior
has no jurisdiction over lands of the
State of California. Appellants
seem to be suggesting that title to
the lands in the unpatented claims
resides with the State of California.
It is difficult to consider this argu-
ment as other than facetious. All
land embraced within California
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was ceded to the United States by
Mexico under the Treaty of Guada-
lupe Hidalgo, Feb. 2, 1848, 9 Stat.
922. California was admitted into
the Union on Sept. 9, 1850, 9 Stat.
452.3

The official land status records in
the BLM State Office, Sacramento,
California, show that as to the W/2
sec. 1, T. 33 N., R. 4 W., Mount Di-
ablo meridian the following actions
have occurred:

SW% was withdrawn for Power Proj-
ect No. 397, March 8, 1923;
EV2 SW1 was withdrawn under the
First Form for the Central Valley Proj-
ect, July 29, 1936;
W/2 SWY1 was withdrawn under the
First Form for the Central Valley Proj-
ect, July 16, 1947;
W'/2 was placed in the Shasta National
Forest by the Act of March 19, 1948, 62
Stat. 83;
W'/2 was withdrawn from location,
entry, and patent under the United States
mining laws and placed in the Whiskey-
town-Shasta-Trinity National Recreation
Area by the Act of November 8, 1965, 16
U.S.C. § 460q-5 (1976).

None of the recorded actions affect-
ing the W'/ 2 sec. 1, T. 33 N., R. 4 W.,
have removed the land from the
sovereign jurisdiction of the United
States Government.

Sec. 3 of the Act of Sept. 9, 1850, spra,
states in part:

"Sec. 3. And be it further enacted, That the
said State of California is admitted into the
Union upon the express condition that the

people of said State, through their legislature
or otherwise, shall never interfere with the
primary disposal of the public lands within its
limits, and shall pass no law and do no act
whereby the title of the United States to, and
right to dispose of, the same shall be impaired
or questioned."
See California v. United States, 438 U.S.
645, 654 (1978); Donnelly v. United States,
228 U.S. 243, 259 (1913).

[6] The organization and duties
of the Department of the Interior
are set out in 43 U.S.C. §§ 1451-
1457 (1976). The Department of
the Interior has plenary authority
over administration of public lands,
including mineral lands. Best v.
Humboldt Placer Mining o.,
supra. The Secretary of the In-
terior is the supervising agent of
the Government to do justice to all
claimants and to preserve the rights
of the people of the United States.
Knight v. United States Land As-
sociation, 142 U.S. 161 (1891). The
Secretary of the Interior has, under
a grant of authority to supervise
public business on public lands, in-
cluding mines, the power to initiate
contests through the subordinate
Bureau of Land Management in
order to see that valid claims are
recognized, invalid ones eliminated,
and the rights of the public pre-
served. Duguid v. Best, 291 F.2d
235 (9th Cir. 1961), cert. denied,
372 U.S. 906 (1963).

Pursuant to a memorandum of
understanding, effective May 3,
1957, between the Forest Service,
Department of Agriculture, and the
Bureau of Land Management, De-
partment of the Interior, the Re-
gional Forester will recommend ini-
tiation of contests against un-
patented mining claims within na-
tional forests. Upon determining
that the elements of a contest are
present, BLM will issue the contest
complaint stating the charges rec-
ommended by the Forest Service.
Hearings will be held before Ad-
ministrative Law Judges of the De-
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partment of the Interior, appointed
pursuant to 5 U.S.C. § 3105 (1976),
and the Government's case will be
presented by a member of the Office
of the General Counsel, Department
of Agriculture. A mining claim
within a national forest may be con-
tested by the Forest Service at any
time prior to issuance of patent.
43 CFR 1862.4.

Although the administration of
the national forests is vested in the
Secretary of Agriculture, the Secre-
tary of the Interior has the respon-
sibility of determining the validity
of mining claims in the national
forests and providing the adminis-
trative forum by which that Depart-
ment may determine its right to pos-
session, control, and administration
of lands on which mining claims
have been located within a national
forest. United States v. Bergdal, 74
I.D. 245 (1967).

The Secretary of the Interior has
the authority to determine the va-
lidity of mining claims on any pub-
lic lands of the United States after
adequate notice and opportunity for
a hearing. A mining claim contest
may be initiated under the authority
of the Secretary of the Interior by
the Bureau of Land Management at
the behest of the Forest Service and
prosecuted by counsel employed by
the Department of Agriculture,
with Forest Service employees as
witnesses, where such action is in
accordance with a Memorandum of
Understanding between the agen-
cies. Uited States v. Freese, 37
IBLA7 (1978).

V. S. WOOD ET AL. 637
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Further to undermine the argu-
ment of appellants is their occupa-
tion, over many years, of the land
in the unpatented mining claims
under the guise of the United States
mining laws. The location notice
for each claim at issue states that
the claim is located in, compliance
with the Revised Statutes of the
United States. R. S. § 2319 is de-
rived from sec. 1 of the Act of
May 10, 1872, 17 Stat. 91, now codi-
fled as 30 U.S.C. § 22 (1976). It
provides that all valuable mineral
deposits in lands belonging to the
United States shall be open to ex-
ploration and purchase by citizens
of the United States. R.S. § 2320,
based on sec. 2 of the Act of May
10, 1872, and codified at 30 U.S.C.
§ 23 (1976), delimits the length of a
mining claim along a vein or lode.
The location notices of the subject
claims comport with these sections
of the United States mining law.
Moreover, for many years Rodney
Wood, a claimant, filed annual
proof of labor for the claims at is-
sue in satisfaction of the require-
ment in R.S. § 2324, sec. 5 of the
Act of May 10, 1872, 30 U.S.C. § 28
(1976). In 1970, Rodney Wood, on
behalf of himself, Victor Wood,
Walter S. Wood, and Wallace
Wood, heirs under the Estate of
Walter Roy Wood, filed a notice of
intention to hold the subject claims
within a withdrawn area without
performing assessment work as
provided by the laws of the United
States. It is thus abundantly clear
that these claimants have continu-
ously considered their unpatented
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mining claims to be on lands of the
United States and they have at-
tempted to hold the claims through
their alleged conformance with the
requirements of the applicable Fed-
eral mining laws. We find their
argument on appeal that the United
States has no jurisdiction over the
unpatented claims to be without
merit.

Appellants submitted 50 pro-
posed findings of fact and requested
a ruling on each. The applicable
section of the Administrative Pro-
cedure Act (APA), 5 U.S.C. § 557
(c) (1976), provides:

(c) Before a recommended, initial, or
tentative decision, or a decision on
agency review of the decision of subordi-
nate employees, the parties are entitled
to a reasonable opportunity to submit
for the consideration of the employees
participating in the decisions-

(1) proposed findings and conclusions;
or

(2) exceptions to the decisions or rec-
ommended decisions of subordinate em-
ployees or to tentative agency decisions;
and

(3) supporting reasons for the excep-
tions or proposed findings or conclusions.
The record shall show the ruling on
each finding, conclusion, or exception
presented. All decisions, including ini-
tial, recommended, and tentative deci-
sions, are a part of the record and shall
include a statement of-

(A) findings and conclusions, and the
reasons or basis therefor, on all the
material issues of fact, law,. or discre-
tion presented on the record; and

(B) the appropriate rule, order, sanc-
tion, relief, or denial thereof.

Of the proposed findings of fact,
all except one were submitted to
Judge Ratzman in 1977 following
the first hearing involving these
mining claims. At that time Judge

Ratzman declined to pass on. the
proposed findings individually. The
following excerpt from his decision
adequately addresses and describes
the largely irrelevant character of
these requested findings:

The attorney for the Wood brothers
filed approximately 15 pages of requested
findings of fact and conclusions of law.
However, the requested findings are in-
terlarded with (1) references to mining
that occurred approximately sixty years
ago on claims in Section 36, to the north
of the contested claims, (2) accounts of
activity many years ago at a smelter at
Heroult which is no longer operating,
(3) generalities concerning a manga-
nese bearing porphyry which is observ-
able in an adjacent township, and colors
and coatings on gossan and "iron cap"
found on the contested claims, (4) refer-
ences to general testimony about fault
zones, transportation courses, fracture
patterns, suiphide deposits and intrusive
rock, (5) statements contending that
minerals were produced and. sold from
one of the contested claims, based on
conclusions of one Logan who reportedly
has corrected -or modified material in
Bulletin 152, Manganese in California,
Exhibit 8, and (6) descriptions of drill-
ing and other work on claims not in-
volved in this contest.

Clearly, these were not the findings
of fact and law contemplated by the
APA, s&pra. The Board found no
error in the decision of Judge Ratz-
man not to pick through these pro-
posed findings, and expressly found
that appellants' APA rights had
been adequately satisfied. United
States v. Estate of W. R. Wood, 34
IBLA at 51. As we found no error
in the declination of Judge Ratz-
man to rule on each of the findings,
so we continue to decline to review
each finding individually. See Deep
South Broadcasting Co. v. F.C.C.,

[87 I.D.
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278 F. 2d 264 (D.C. Cir. 1960);
Community & Johnson Corp. v.
United States, 156 F. Supp. 440 (D.
N.J. 1957).

We have considered the proposed
findings and conclusions submitted,
and, except to the extent that they
have been expressly or impliedly
affirmed in this decision, they are
rejected on the ground that they
are, in whole or in part, contrary to
the facts or because they are not
relevant to the rulings that have
been made. See National Labor Re-
lations Board v. Sharples Chemi-
cals, Inc., 209 F.2d 645 (6th Cir.
1954) ; United States v. Zweifel, 11
IBLA 53, 80 I.D. 23 (1973).

Appellants also argue that the
evidence of Dr. Klobusicky detracts
from the negative prudent man con-
clusion expressed by mineral exam-
iner Ball for the Government. In
support, they cite Charlestone Stone
Products Co., Inc. v. Andrus, 553
F.2d 1209, 1213 (9th Cir. 1977),
rev'd on other grounds, 436 U.S. 604
(1978):

We cannot affirm the examiner's conclu-
sion simply by isolating a specific quan-
tum of supporting evidence. * * * Davis,
4 Administrative Law Treatise § 29.03
(1958) * * *. Evidence which may be
logically substantial in isolation may be
deprived of much of its character or its
claim to credibility when considered with
other evidence. *e * and Universal Cam-
era Corp. v. N.L.R.B. (1951) 340 U.S. 474,
484-88.

It is conceded that Dr. Klobusicky
possesses impressive qualifications
as a mineral expert, but we cannot
agree that his testimony and evi-
dence preponderate over the nega-

tive conclusion expressed by the
Government's witness. In the final
analysis, the greater part of Dr.
Klobusicky's testimony related to
land not within the 10 mining
claims at issue.

[BY MR. LAWRENCE:]
Q Well, if I understand you correctly,

you thereafter moved your sample points
approximately one quarter mile, if I
read the scale correctly, southwest, be-
cause you-southeast-southwest, be-
cause you were advised to do so by one
of the claimants, is that right?
[BY DR. KLOBUSICKY:]

A That's right. Because I was told
that I was not here at the time of sam-
pling, but I was on the Mangenes Claim.
I have no way of disclaiming or verify-
ing this. It can be usually verified by
finding the claims. I didn't do any sur-
veying of my own.

Q Do you have any independent
knowledge at all of where your sample
points were then other than what the
claimant may ultimately have told you?

A No, I didn't do any surveying, or
didn't tie my samples to corners, claim
corners. I don't know.

Q Well, isn't it true then except for
the four sample points which you now
state were relocated on this map, you
did no sampling on the 10 claims in
issue ?

A That's correct, yes.
Q So you have no first-hand infor-

mation as to any one of them, do you?
A No.
Q What you state then is based solely

on inference that whatever may be
underground may extend into one of
those 10 claims?

A That's right.

(Tr. 120-21).
Dr. Klobusicky stated that he did

not know the location of the corners
of the claims so he could not state
positively that the mineral show-
ings he saw were on the claims.
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Q In other words, whatever activity
they should carry on in the future should
be in a precisely opposite direction than
the Manganese [sic] No. 2 Claim?

A That's right.
Q Very well. And I take it also that

because of the decreasing values shown
by these samples, you would not pres-
ently be in a position to recommend that
further activity take place on the Man-
genes No. 2, is that not also correct?

A I don't-unless I know the exact
position of my samples, it is not very
hard to establish by finding the section
corners, which I'm told they are all in,
where the exact position is. I would need
to know how much ground is there left
on the Mangenes No. 2 to explore in either

*direction. But I'm looking at this as a
mining project not as a claim line. I'm
following structures not property lines.

Q Well, you understand, of course,
that today's proceeding does concern
property lines and claim lines?

A Yes, but it is very hard for me to
understand why-well, I have elabo-
rated on this before.

* * * * *

Q Did you ever learn *the boundaries
of any of the 10 claims under con-
sideration today ?

A No. I haven't seen or looked for
claim corners. I was trying to carry out
the geological assignment.

Q And how did you determine where
any of your samples was, in fact, taken
so that you could locate them on a map?

A Mr. Rodney Wood guided me
throughout my work on the property,
and with each sample, as I entered the
samples into my sample book, I asked
him where we are at, because I couldn't
tell. I relied on the information received
from him.

(Tr. 121-22, 143).

To the contrary, Dr. Klobusicky
emphasized that he relied upon
geological inference to suggest the
presence of minerals on the claims.
In response to several direct ques-

tions, he stated that much more
exploration, including drilling, was
necessary to determine the extent
of the mineral occurrence on the
claims at issue.

Q Well, you-implicit in your recom-
mendation, if I hear it correctly, is that
they should obtain more information
about what is there, is that roughly it?

A That's right. What is there was
calculated and the tonnage were out-
lined and go in the mining procedure-
you go from the known into the un-
known areas. You expand your known
reserves and try to amplify your
economics.

Q I assume that until they obtain this
additional information, it is not your
recommendation that they start mining
operations?

A No, no. This is not normally being
done.

* * * * *

Q Your recommendation is that you
obtain more information, isn't that
correct?

A Right. Expansion of the existing
reserves.

* * * * *

Q Are you able to form any sort of
rough estimate as to what it might cost
to develop the needed information?

A Well, I will have to try to evade
the question the best I can.

(Tr. 116-17, 123, 129).

Dr. Klobusicky did not recom-
mend commencement of mining op-
erations for either iron or manga-
nese based on the present informa-
tion.

Q What I am asking you is what per-
centage would you feel should be shown
by your sampling before you would rec-
ommend that mining take place?

A Well, a mining project is a function
of basically two economic factors; one

640 [87 I.D.
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is grade and the other is tonnage. And
then the third, of course, is marketing.
Manganese now in the latest issue of the
Mining and Engineering Journal was
quoted at $1.40 per unit per ton, which
would imply the 16 percent times $1.40,
how much-$18.00 or $20.00.

Q That would be about $22.00?
A Yes.
Q Well, would that in your opinion be

a practicable operation?
A If sufficient tonnage developed.
Q Well, have you seen any indications

yet that there is sufficient tonnage?
A I can't say. There could be. I can't

say.
Q The determination has yet to be

made I take it?
A Right.

* * * * *

Q Now if we talk a moment only about
the iron deposits which are asserted to
be on these claims, can you state when
consideration was first given to the pos-
sibility that there might be worthwhile
iron deposits on these claims?

A Well, the Wood brothers brought
this property to Bunker ill's attention
in '64 as an iron ore prospect.

Q And were you involved in that par-
ticular inquiry?

A I've examined, based on their sub-
mittal, I've examined the property.

Q And did you make any report at that
time as to what, if anything, should be
done with the iron occurrences on the
claims?

A I recommended examination in more
detail, and the response was to the ef-
fects-I have to rack my brains-to the
effect that it will be contingent, further
work would be contingent upon the out-
come of the ironex project.

Q Which project is that one?
A The ironex project.
Q Oh, yes.
A Which is located at one mile to the

northwest of the Wood property.
Q I see. What was the nature of the

additional information you thought
would be required.

A Drilling of the same kind that we
have carried out on the ironex property.

Q Then, after that date, it was your
belief that a great deal more information
would be required before any kind of
mining operation could commence I take
it?

A Right, that's correct.
Q Very well. Now when was atten-

tion next given, after that date, to the
possibility of there being a worthwhile
iron deposit, to your knowledge?

A Well, I was asked to carry out the
examination of this complex of claims
the beginning of '79, with the view of
giving attention to any potential in the
area, and that included iron, manganese,
silver and gold.

Q And I take it your view still remains
that more information should be devel-
oped before further-before mining takes
place, is that correct?

A That's correct.
* * * * *

*Q Well, are you not saying that you
have to hope for betterment of the mar-
keting conditions before the develop-
ment can proceed?

A Well, this risk is generally accepted
by mining. We are developing right now
zinc deposits because zinc, in spite of
the fact that the zinc world markets are
low, but they are not going to stay low.
We have a reasonable expectation of
that.

Q Well, do you know of any poten-
tial developer of this property to whom
you would recommend today-

A No, I do not.
Q I didn't quite finish the sentence.

You would recommend today that he
would come in and develop it?

A Sorry.
Q Very well. Now I think we've been

talking about the iron, potential iron
deposits. Do you have any different views
as to the potential magnesium deposits?

MR. MURRAY: Manganese.
MR. LAWRENCE: Manganese, excuse

me.
WITNESS: Manganese is generally

in short supply, but it takes a volume
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and grade to develop a mine. So there
are indications of volume and grade, in
my opinion, here based on my sampling
and based on the California Report,
where some quantities of ore were mined
and ran on the average, I believe, 27
percent.

BY MR. LAWRENCE.

Q Do you know of any manganese
user or buyer to whom you today make
a recommendation in regard to this prop-
erty any more enthusiastic than the
recommendation you'd made in iron?

A No, I'm not familiar-too familiar
with the mining-with the managanese
ore industry.

Q Again, wouldn't it be reasonable to
believe that further information would
have to be obtained concerning the man-
ganese, its quality and quantity, before
anyone could proceed?

A That's right.

(Tr. 117-18, 126-27, 133-34).

No serious indications of either
gold or silver were found by Dr.
Klobusicky on the subject claims.
The witness further declined to ex-
press any opinion as to possible
profitable mining operations on the
10 claims.

[BY MR. LAWRENCE:]

Q Did you make any effort to obtain
the results of the earlier drillings, the
drill logs, or were you just informed that
they weren't available?

A No. If they are not available, I
don't know what I can do about it.

Q Who represented to you that they
were not. available? One of the Woods?

A Mr. Rodney Wood, yes.
Q What information was given to you

by the Woods, firm information which
was utilized by you in the preparation
of any one of your reports, including the
early Bunker Hill report?

A I was given the map by Mr. Free

Q And I take it no firm information
was given to you as to any values in the
ground-

A No.
Q -other than this very general ma-

terial?
A No, except the assay data on the

maps.
Q Now turning to the -briefly to the

ironex project, you indicated, I believe,
that it was abandoned at the eleventh
hour because it was discovered that
cheaper deposits had been uncovered in
Australia, is that correct?

A That's correct
Q Did that mean that at that point

there were no longer available any buy-
ers for the ore in that deposit?

A That correct.
Q Do you know if there have been any

buyers since that day for that ore?
A Well, Oregon Steel expressed an in-

terest and still might be holding it. I
don't know who is the present owner of
the deposits. So those kind of deposits
that have generally an economic po-
tential are being held by major com-
panies as a mineral reserve, because
market conditions and economic changes
locally or on a world-wide scale-if you
have a significant deposit that was once
already considered as an economically
viable deposit being held in a mineral
reserve status and pending economic,
other developments.

Q Are you perhaps saying that the
market has to improve in order to de-
velop the deposit?

A Probably, yes, or a crisis or a war
or-there are many-we have seen the
last two years very drastic changes in
metal prices, copper, zinc, lead, silver
raised about 600 percent, gold about 1200
percent. So very drastic shifts in mineral
economics.

Q Well, in anv event, this particular
project was abandoned, was it not, be-
cause it couldn't meet the competition
provided by Australia?

A That's correct.
and the State of California Bulletin 152, Q And so far as you know it has not
and then reference was made to my own been financially practicable to start the
examination made in 1964. project up again?
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A Not to my knowledge.
Q Now would the same reservations

not apply to the whatever iron presence
there may be on the Wood claims?

A Yes, it certainly would.

(Tr. 130-32).

We agree with Judge Clarke that
the contestees did not prove that a
prudent person would expend
further labor and means with a
reasonable prospect of developing a
valuable mine.

Therefore, pursuant to the au-
thority delegated to the Board of
Land Appeals by the Secretary of
the Interior, 43 CFR 4.1, the deci-
sion appealed from is affirmed.

DOUGLAS E. HENRIQUES

Administrative Judge

WE CONCUR:

EDWARD W. STE 1BING.

Administrative Judge

JAMES L. BnRsrI
Administrative Judge

AMANDA COAL CO.

2 ISMA 395

Decided December 22, 1980

Appeal by Amanda Coal Co. from the
Apr. 21, 1980, decision of Administra-
tive Law Judge David Torbett, Docket
No. NX 0-34--ER, sustaining the viola-
tion of 30 CFR 715.17( ) (2) (iv) (de-
scribed as a failure to surface an access
road with durable material) alleged
by the Office of Surface Mining Recla-
mation and Enforcement in Notice of
Violation No. 79-2-39-27.

Affirmed.

1. Constitutional Law: Generally-
Surface Mining Control and Reclama-
tion Act of 1977: Administrative Pro-
cedure: Scope of Review

The Interior Board of Surface Mining
and Reclamation Appeals is not the
proper forum to consider the constitu-
tionality of regulations promulgated by
the Secretary.

APPEARANCES: . L. Roark, Esq.,
Cook & Roark, Whitesburg, Kentucky,
for Amanda Coal Company; Court-
ney W. Shea, Esq., Office of the Field
Solicitor, Knoxville, Tennessee, Wal-
ton D. Morris, Jr., Esq.. and Marcus
P. McGraw, Esq., Assistant Solicitor
for Enforcement, Office of the Solicitor,
Washington, D.C., for the ffice of
Surface Mining Reclamation and En-
forcement.

OPINION BY THE INTERIOR
BOARD OF SURFACE MINING

AND RECLAMATION
APPEALS

This appeal was brought by
Amanda Coal Co. (Amanda) from
the decision of Administrative Law
Judge David Torbett, issued orally
on Mar. 19, 1980, and confirmed in
writing on Apr. 21, 1980, sustaining
a violation of 30 CPR 715.17(z) (2)
(iv) alleged by the Office of Surface
Mining Reclamation and Enforce-
ment (OSM) in Notice of Violation
(NOV) No. 79-2-39-27.

Factual and, Procedural
Background

An inspection by OSM of a sur-
face coal mining and reclamation



644 DECISIONS OF THE DEPAI

operation conducted by M.T.S.
Leasing Co. in Knott County, Ken-
tucky, pursuant to permit No. 060-
7001, resulted in the issuance of
NOV No. 79-9239-27.1 Of the four
violations of the- Department's
initial program regulations alleged
in the NOV, only that of 30 CFR
715.17(l) (2) (iv), described by
OSM as a failure to surface as ac-
cess road with durable material, re-
mains in issue.2

Review of the NOV before the
Hearings Division occurred on Mar.
19, 1980. At the conclusion of the
hearing, the Administrative Law
Judge issued an oral decision, con-
firmed in writing on Apr. 21, 1980,
sustaining the alleged violation of
30 CFR 715.17(l) (2) (iv).3 The
basis for this decision was the deter-
mination that the proof of the par-
ties respecting the alleged violation
was in equipoise.

Discussion and Conclusions

The applicant for review of a no-
tice or order issued pursuant to sec.

1This enforcement action was taken pursu-
ant to sec. 521 of the Surface Mining Control
and Reclamation Act of 1977 (Act), Act of
Aug. 3, 1977, 91 Stat. 504-07, 30 U.S.C.
§ 1271 (upp. II 1978). The NOV was orig-
inally identified as No. 79-2-39-26 and issued
to Amanda Coal Co. (a subsidiary of M.T.S.
Leasing Co.. said to be operating under
Kentucky permit No. 260-5003. It was later
modified in the respects of its number and the
identities of the recipient and permit under
which the subject operation is conducted.
M.T.5. Leasing Co. is the permittee or oper-
ator identified in the modified NOV and is the
real party in interest in these proceedings.
Because the decision below refers to Amanda
Coal Co., however, that name is used to iden-
tify the appellant in this decision.

230 CR 715.17(l) (2) (iv) provides in per-
tinent part: "Access and haul roads shall be
surfaced with durable material. Toxic- or
acid-forming substances shall not be used."

'Three other violations alleged in the NOV
were vacated by the decision below. OSM did
not appeal those portions of the decision.

iTMENT OF THE INTERIOR [87 I.D.

521 of the Act bears the ultimate
burden of persuasion of the invalid-
ity of an alleged violation.4 Accord-
ingly, when the proof offered at a
review hearing by the applicant
merely challenges but does not over-
come the prima facie case persented
by OSM, the contested fact is sus-
tained.

[1] Amanda has not challenged
the determinations below that OSM
presented a prima facie case in sup-
port of the alleged violation of 30
CFR 715.17(l) (2) (iv) and that the
proof offered. by both parties con-
cerning that alleged violation was
of equal weight. Appellant has only
argued that the burden of proof
prescribed in 43 CFR 4.1171 (b) vio-
lates its right to equal protection
under the United States Constitu-
tion.5 We have repeatedly indicated
that the Board is not the proper
forum to consider the constitution-
ality of regulations promulgated by
the Secretary.6

For the foregoing reasons, that
portion of the decision below sus-

443 CFR 4.1171 provides:
"(a) In review of see. 521 notices of vio-

lation or orders of cessation or the modifica-
tion, vacation, or termination thereof, includ-
ing expedited review under § 4.1180, OSM
shall have the burden of going forward to es-

tablish a prima facie case as to the validity

of the notice, order, or modification, vacation,

or termination thereof.

" (b) The ultimate burden of persuasion

shall rest with the applicant for review."

' More particularly, appellant has noted

that a different burden of proof obtains, under

43 CFR 4.1155, to the party initiating review

In a civil penalty proceeding, and has con-

cluded that the difference between this burden

and that prescribed in 43 CFR 4.1171 results

in a denial to appellant of the equal protec-

tion of law contemplated under the United

States Constitution.

aSee, e.g., Keister Coal Co., 2 IBSMA 59

(1980); 0 & K oal o., 1 IBSMA 118, 86

LD. 221 (1979).
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taining the violation of 30 CFR
715.17(l) (2) (iv) alleged in NOV
No. 79-2-39-27 is affirmed.

Wni A. IRWIN
Chief Administrative Judge

NEWTON FRISHBEEG

Administrative Judge
MELVIN J. MIREIN

Administrative Judge

MIAMI SPRINGS PROPERTIES

2 ISMA 399

Decided December 23,1980

Appeal by the Office of Surface Mining
Reclamation and Enforcement (SM)
from a June 23, 1980, decision of Ad-
ministrative Law Judge Tom M. Allen
in Docket No. CH 0-97-R, dismissing
the case and vacating violation 1 of
Notice of Violation No. 79-1-58-21.
and Cessation Order No. 79-I-37-3 on
the grounds that OSM had failed to
present a prima facie case that Miami
Springs Properties was required to re-
turn an orphan highwall to approxi-
mate original contour under 30 CIPR
715.14.

Reversed and remanded.

1. Surface Mining Control and Recla-
mation Act of 1977: Approximate
Original Contour: Generally-Surface
Mining Control and Reclamation Act
of 1977: ackfilling and Grading Re-
quirements: Highwall Elimination-
Surface Mining Control and Reclama-
tion Act of 1977: Backfilling and
Grading Requirements: Previously
Mined Lands

The augering of a coal seam in an
orphan highwall may make a permittee
responsible for returning the entire
highwall to approximate original con-
tour.

2. Surface Mining Control and Recla-
mation Act of 1977: Evidence:
Generally

In this case, because OSM presented
sufficient evidence to establish a prima
facie case that the permittee had auger-
mined the coal seam at the base of an
orphan highwall and that that mining
had an adverse physical impact on the
highwall, it was error for the Admin-
istrative Law Judge to grant a motion
to dismiss made at the conclusion of
OSM's evidence.

APPEARANCES: Mark Squillace,
Esq., and Marcus P. McGraw, Esq.,
Assistant Solicitor for Enforcement,
Division of Surface Mining, Office of
the Solicitor, Washington, D.C., for
the Office of Surface Mining Reclama-
tion and Enforcement.

OPINION BY THE INTERIOR
BOARD OFSURFACEMINING

AND RECLAMATION
APPEALS

The Office of Surface Mining
Reclamation and Enforcement
(OSM) has appealed the June 23,
1980, decision of Administrative
Law Judge Tom M. Allen granting
Miami Springs Properties' (Miami
Springs) motion to dismiss for
OSM's failure to present a prima
facie case. For the reasons set forth
below, we hold that the, motion to

645
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dismiss should not have been
granted and remand the case to the
Hearings Division for further
proceedings.

Background

On Sept. 13, 1979, OSM inspected
Miami Springs' operation under
permit 60-78 in Lewis County, West
Virginia, pursuant to the Surface
Mining Control and Reclamation
Act of 1977.1 Permit 60-78 was is-
sued on Apr. 14, 1978, and allowed
Miami Springs to auger-mine a
previously mined coal seam at the
base of an orphan highwell.2 No
company representatives were pres-
ent during the inspection, but the
inspectors observed an auger in
place and four auger holes at the
base of the highwall.

Following the inspection, OSM
issued Notice of Violation No. 79-
I-58-21 to Miami Springs. Viola-
tion 1 cited the failure to return the
disturbed area to approximate origi-
nal contour, in violation of 30 CFR
715.14.3 After a followup inspection
OSM issued Cessation Order No.
79-I-37-3 on Dec. 28, 1979, for fail-
ure to abate violation 1 of the, notice.

Miami Springs sought adminis-
trative review of the notice and or-
der, and a hearing was held on
May 23, 1980. The written decision,
issued on June 23, 1980, confirmed
the decision from the bench grant-

'Act of Aug. 3, 1977, 91 Stat. 445, So U.S.C.
H§ 1201-1328 (SuPp. II 1978).

2 As used in this opinion, an orphan high-
wall is a highwall that was left unreclaimed by
previous mining operation.

3 Violation 2, which alleged the construction
of a haul road o the permit area, was not
pursued by OSM.

ing Miami Springs' motion to dis-
miss made at the conclusion of
OSM's evidence. The decision found
that OSM had failed to present a
prima facie case. OSM appealed
this decision and filed a brief.
Miami Springs did not file a reply
brief.

Discussion and lConclusions

[1] It is evident from the record
that the decision below was based
upon a misconception of Cedar
Coal Co., 1 IBSMA 145, 86 I.D. 250
(1979). The Administrative Law
Judge stated at the hearing in
Miami Springs that
the Board did not mention the angering
of coal at all in its discussion in Cedar
and, yet, the evidence in Cedar Coal was
that it was, in fact, an angering situa-
tion *l * *. * * [It is neither the in-
tention of the Act nor the finding of the
Board that an orphan highwall must be
returned to [approximate original con-
tour] from angering mining [o], if it
complies with the State requirements.
The Act does not touch it and the find-
ings of the Board in Cedar Coal will be
followed.

(Tr. 13, 15. See also Tr. 127). It is
true that the Board's decision in
Cedar did not mention angering. It
is also true that the initial decision
in Cedar did not mention angering.
The reason for this is that the un-
disputed testimony in that case was
that, although the permit allowed
angering, none had taken place be-
fore the notice of violation was is-
sued (Tr. in Cedar Coal Co., Doc-
ket No. CH 8-17-R at 38, 44).
Therefore, the Board's decision in
Cedar does not address the ques-
tion of whether the angering of a
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coal seam in an orphan highwall in Cedar was
makes a permittee responsible for sion of law thE
returning the entire highwall to ap- were per se
proximate original contour. initial regulato

The Administrative Law Judge just discussed,
also stated that accept this c(

[t]he Board, in essence, ruled [in more, as the B
Cedar] and II, in essence, ruled that the noted, a decisi
interim regulations did not cover or- Division or an'
phan highwalls. They covered the crea- cision is the la
tion of new highwalls * * *. The Board a
did not disturb that finding, so I am for future co
bound by my own finding in Cedar Coal, for future c
which was not disturbed by the Board. Corp., 2 IBSM

(Tr. 11. See also Tr. 15). Initially, I.D. 33T, 333 n
we note that the decision in Cedar Thus, no ho]

specifically states that "we agree precldes a shc
with OSM that Cedar's operation iami sprig
is subject to the performance re- tionsresulted in
quirements of the interim regula- impact upon a
tions." 1 IBSMA at 154, 86 I.D. at The question
255. That statement was qualified therefore, is wi
only by the conclusion that Cedar dismiss was pi
had not "'disturbed' the orphaned cause OSM fi
highwall, within the meaning of prima facie ca
sec. 710.11 (d) (1)," so as to be re- previously disc

sponsible for completely eliminat- tutes a prima i

ing the highwall. 1 IBSMA at 154, Moore, 1 IBS
86 I.D. at 255. This conclusion was I.D. 369, 337 n.
reached because "[t]here [had "A prima facie
been no showing that Cedar's re- sufficient evide:
moval of overburden [had] result- establish the 
ed in any adverse physical impact which evidence
on the orphaned highwall." 1 cient if not cor
IBSMA at 155, 86 I.D. at 256. The dence that will
clear implication of this language pel a finding i
is that a permittee who did disturb presenting it."
an orphan highwall in such a way tablish a prima
as to cause an adverse physical im- entitled to rely
pact on the highwall might be re- tions of compa:
sponsible for its complete elimina- Mining and C
tion. IBSMA 293, 

Secondly, what the Administra- The company c
tive Law Judge terms a "finding" evidence challei
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actually his conclu-
at orphan highwalls
excluded from the
ry program. As was
the Board did not

inclusion. Further-
oard has previously
on of the Hearings
V part of such a de-
w of that case only
ecedential authority
ises. Toptici Coal
[A 173, 176 n. 4, 87
. 4 (1980).
[ding of the Board
owing by OSM that
s' angering opera-
t an adverse physical
n orphan highwall.
before the Board,
tether the motion to
7operly granted be-
iled to present a

,se. The Board has
cussed what consti-
:acie case. In James
[A 216, 223 n. 7, 86
7 (1979), we stated:
case is made where

ace is presented to
essential facts and

will remain suffi-
ttradicted. It is evi-
justify but not com -
n favor of the one
In attempting to es-
facie case, OSM is
on the representa-

aty officials. Burgess
struction Corp., 1

86 I.D. 656 (1979).
an, however, present
aging the substance.
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of those representations and the
authority of the individual making
them to bind the company. Iand
Creek Coal Co., 1 IBSMA 316, 86
I.D. 724 (1979). f the company's
evidence is sufficient, it can rebut
OSM's prima facie case. Sunbeam
Coal Corp., 2 IBSMA 222, 87 I.D.
383 (1980).

[2] In this case, OSM presented
evidence that its inspectors ob-
served an auger in place on the
minesite, auger holes at the base of
the highwall, and disturbance along
the entire length of the permit area.
Company officials told the inspec-
tor that mining had taken place as
provided for in the permit. Miami
Springs was the only company au-
thorized to mine this area. OSM
also presented testimony and photo-
graphs indicating that tension
cracks had recently developed in the
area immediately above the high-
wall. Such cracks are strong evi-
dence that movement had occurred
in the highwall. This evidence es
tablishes a prima facie case that
Miami Springs' operations had
caused an adverse physical impact
on the highwall. It was, therefore,
error for the Administrative Law
Judge to grant Miami Springs' mo-
tion to dismiss.

Miami Springs may be able to
present evidence tending to rebut
OSM's case. Such evidence should
be presented in the context of an
evidentiary hearing.

Therefore, the decision of June
23, 1980, is reversed and this case is
remanded to the Hearings Division
for the presentation of evidence by
Miami Springs, if the company

chooses to present evidence, and for
any further proceedings not incon-
sistent with this decision.

MELVIN J. MKIRIN
Admnistrative Judge

WILL A. IwiN
Chief Administrative Judge

NEWTON FRSnBERo

Administrative Judge

TEXACO, INC., GULF OIL EXPLORA-
TION AND PRODUCTION CO.

51 IBLA 332

Decided December 29,1980

Appeal from a decision of the Director,
Geological Survey, affirming an order
of the Conservation Manager directing
appellants to subscribe to and operate
under a unit plan allocating production
on the basis of net acre-feet. G-145-
O&G.

Affirmed.

1. Oil and Gas Leases: Drainage-Oil
and Gas Leases: Unit and Cooperative
Agreements-Outer Continental Shelf
Lands Act: Oil and Gas Leases-Outer
Continental Shelf Lands Act: Unit
Plans

An order by a Conservation Manager of
the Geological Survey directing oil and
gas lessees of Outer Continental Shelf
lands to subscribe to a unit plan allocat-
ing production from a specific reservoir
on the basis of original net acre-feet of
gas-bearing sand, i.e., the volume of gas-
bearing sand in place prior to production
of any gas from the reservoir, will be af-
firmed where such a plan of allocation of
production is in common use on OCS
lands and it has not been shown that the
order is arbitrary or capricious.
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APPEARANCES: Shirley C. Friend,
Jr., Esq., New Orleans, Louisiana, for
Texaco; Milton L. Duvieilh, Esq., New
Orleans, Louisiana, for Gulf; Joseph C.
Bell, Jr., Esq., Washington, D.C., for
Shell; Charles Broome, Esq., New
Orleans, Louisiana, for Exxon.

OPINION BY
A DMINISTRATIVE JUDGE

HENRIQ UES

INTERIOR BOARD OF
LAND APPEALS

Texaco, Inc. (Texaco) and Gulf
Oil Exploration and Production Co.
(Gulf) have each appealed from
the decision of the Director, Geo-
logical Survey (GS), GS-145-
O&G, dated Sept. 14, 1979, wherein
the Director affirmed an order is-
sued by the Conservation Manager,
Gulf of Mexico Outer Continental
Shelf (OCS) Operations, directing
Texaco, Gulf, Exxon Co., U.S.A.
(Exxon), and Shell Oil Co. (Shell)
to subscribe to and operate under a
unit plan covering a competitive gas
reservoir in the Eugene Island
Block 330 field, Outer Continental
Shelf. The gas reservoir underlies
parts of Eugene Island Block 313,
314, 331, and 332 offshore Louisiana
and is situated in the "J2 Sands"
within four leaseholds, OCS-G 2111
and OCS-G 2613 (Exxon), OCS-G

Exxon leases OOS-G2111
and OCS-G 2613 __

Shell lease OCS-G 2116 __-______-___
Texaco lease OCS-G 2608 __-___-___

2116 (Shell), and OCS-G 2608
(Texaco) issued pursuant to sec. 8,
Outer Continental Shelf Lands Act
(OCSLA), 43 U.S.C. § 1337 (Supp.
II 1978). 1 Under the unit plan, pro-
duction would be allocated on the
basis of the original productive net
acre-feet of gas-bearing sand, i.e.,
the volume of gas-bearing sand in
place, prior to production of any
gas from the reservoir. Production
was allocated as follows:

59.52776 percent to Shell, lease OCS-G
2116;

36.99844 percent to Exxon, leases OCS-G
2111 and OCS-G 2613;

3.97380 percent to Texaco, lease OCS-G
2608.

Production of gas from the reser-
voir commenced on Exxon's lease
OCS-G 2111 in Jan. 1974; from
Shell's lease OCS-G 2116 in Dec.
1975; from Exxon's lease OCS-G
2613 in Nov. 1976; and from
Texaco's lease OCS-G 2608, well
A-11, on Dec. 20, 1976. The Oil
and Gas Supervisor, on Nov. 16,
1976, determined that the reservoir
under the Shell and Exxon leases
was competitive, and thereafter on
Mar. 18, 1977, the Conservation
Manager determined that the fol-
lowing reservoir in the Eugene Is-
land Block 330 field should be oper-
ated under an approved plan of
unitization in the interest of
conservation:

"D" Sand, reservoir C (DRC).
"J2" Sand, reservoir F (J2RF).
"D" Sand, reservoir C (DRC).

IOCS lease G 2608 is held jointly by Texaco
and Gulf. Texaco is the operator of the lease.

6481
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The parties were given 6 months
to submit a proposed plan of unit-
ization of the reservoir designated
as "J2RF" in the Block 330 field.
However, no agreement could be
reached by the lessees as to an ac-
ceptable basis for allocating the
unit production from the J2RF
(Shell), and DRO` (Exxon and
Texaco). By letter of Jan. 5, 1978,
the Conservation Manager advised
the lessees that he would accept an
allocation formula based on either
the original net acre-feet or the
original recoverable reserves and
that the effective date of unitization
would be Apr. 1, 1977. The parties
were allowed until Feb. 15, 1978, to
submit the plan of unitization. Ex-
cept for the allocation formula, Ar-
ticle 13 of the unit agreement, and
Exhibit C, unit participation, the
lessees agreed to a plan of unitiza-
tion. By letter of Apr. 7, 1978, the
Conservation Manager approved
the unit agreement for the J2RF
Sand, Blocks 313, 314, 331, and 332,
with the allocation based on the
original productive net acre-feet.
Texaco and Gulf appealed to the
Director, Geological Survey, who
by decision of Sept. 14, 1979,
GS-145--O&G, affirmed the Conser-
vation Manager's order.

The Director's decision after de-
lineating the competitive nature of
the reservoir and describing the
the reservoir and describing unit-
ization authority, stated:

3. The provisions in unit plans pre-
scribed by a Conservation Manager must
be upheld unless they are arbitrary, ca-
pricious, or constitute an abuse of dis-
cretion. The Conservation Manager ex-
ercised his authority to prescribe a unit

plan only after the parties had reached
an impasse following almost a year of
negotiations. The terms of the unit plan
here involved represent a reasonable ex-
ercise of the Conservation Manager's dis-
cretionary authority. The order allo-
cated the production from the reservoir
to each lease on the basis of the produc-
tive net acre-feet underlying each lease-
hold. This is a commonly used allocation
method. [Although] Gulf and Texaco are
urging that production be allocated part-
ly in terms of well producing capacity
* - * the Conservation Manager properly
determined that, in the absence of an
agreement by the parties, allocation based
on original productive net acre-feet would
provide for a reasonable and equitable
allocation of production.

The reserves underlying the Exxon and
Shell leases are significantly greater than
those underlying the Gulf-Texaco lease.
Allocation based on current productivity
would in effect award appellants some of
the gas underlying the Shell and Exxon
leases.

Moreover, the production rate of well
A-l is a point-in-time factor which is
expected to change. The Texaco-Gulf well
A-li is located in an unfavorable struc-
tural position. Available data suggests
that the well is located near a sealing
fault which, in the case of a water-drive
reservoir is likely to contribute to an
early "watering out." * * The produc-
tion history of the well supports this con-
clusion. During December 1977, well A-11
produced 276 barrels of water and 1,447,-
458 MCF of gas; during May 1978, the
A-l1 vell produced 22,731 barrels of wa-
ter and 552,825 MCE of gas.

The use of large diameter tubing is not
an advanced design concept which must
be "rewarded" by including productivity
as an allocation parameter. * * *

Although Gulf contends that it will be
unable to recoup drilling costs, Gulf has
no right to expect recoupment of such
costs by production of gas underlying
tracts under lease to Shell or Exxon. * *

The unit plan effective date is the first
of the month following the issuance of

(87 .D.
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the order requiring unitization. The effec-
tive date chosen has a rational basis, and
it will therefore be upheld.

Our affirmance of the Conservation
Manager's order should not be understood
as implying that approval of a different
unitization plan would have been unrea-
sonable. Each unitization plan involves a

great many factors which can be struc-

tured in various equitable forms.

On the ground that the issues

had been extensively briefed, the

Director also denied a request for

oral argument.
[1] The primary issue presented

by Texaco's appeal is whether or

not under the facts of this case the

high productivity of Texaco's A-11

well, producing from the unitized

sand, should be recognized and
given equity participation in the

involved unit.
Texaco argues that there is

nothing in OCSLA, as amended,

and its implementing regulations
which would prohibit or prevent

productivity from being a factor in

determining unit equity. To the

contrary, Texaco contends, it is to

the advantage of the lessor and the

nation to foster productivity, and

the other parties to the unit will

not be improperly or unduly pre-

judiced thereby, citing sec. 102(2)
and (3), OCSLA Amendments of
1978, 43 U.S.C. § 1802 (Supp. T
1978).

It is contended that the Director's

decision failed to take into account

and give effect to appropriate and
relevant actors required in reach-

ing a correct determination in this

matter. Three substantive conclu-

sions were made in the Director's
opinion, supra, all of which, in Tex-

aco's opinion, improperly address
issues of utmost importance. Texaco
believes these conclusions are un-
supported by the record and offers
the following reasons:

Conclusion No. I outlines the authority
for requiring unitization and provides
for: a) prevention of waste, b) conser-
vation of resources of the OCS, and c)
protection of correlative rights. [Sec. 5
(a) (1), OCSLA, as amended, 43 U.S.C.
§ 1334 (Supp. II 1978), and 30 CR
250.50.] The denial of Texaco's appeal is
invalid primarily because protection of
correlative rights is employed as an ar-
tifice to overlook or ignore both the re-
source-conservation principles and the
prevention of waste aspects that are in-
herent in the directed authority.

Conclusion No. 2 states that unitiza-
tion furthers the interest of conservation.
Texaco continues to agree with the gen-
eral principle that reservoir-wide uniti-
zation is of conservational interest. At
the same time, however, Texaco contends
the method of participation proposed and
the denial of our appeal is not only un-
supported by the records, but is also an
abuse of regulatory discretion. Conclu-

sion No. 2 attempts to promote a regu-

latory virtue of preventing added drilling
by Exxon and Shell since their wells

would constitute added potential for pol-

lution. The conclusion thus accommo-

dates a correlative rights aspect that

ignores the desirability of improved hy-

drocarbon recovery from the reservoir.

Texaco strongly disputes the appeal de-

nial for ignoring so vital an issue. High

producing rates unquestionably improve

recovery by raising the reservoir-pres-
sure drawdowns and reducing the resid-

ual-gas saturations remaining behind the
advancing gas-water interface during de-

pletion of partial water-drive reservoirs.

Refusal to recognize such a fundamental

recovery principle is invalid and con-
trary to law and equity. [Italics in origi-

nal.]
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Conclusion No. 3 contends that, while
other participation parameters may have
a justifiable basis at other times and
places, acre-feet is a commonly used
method and is reasonable and equitable.
The conclusion states, "Our affirmance of
the Conservation Manager's order should
not be understood as implying that ap-
proval of a different unitization plan
would have been unreasonable. Each
unitization plan involves a great many
factors which can be structured in vari-
ous equitable forms." Denial of Texaco's
appeal, we are to interpret then, is based
on one corner of the triad of responsi-
bilities given the Conservation Manager.
The denial embraces protection of cor-
relative rights by stopping Exxon and
Shell from driling additional wells and
thereby adding to pollution potential.
Texaco's appeal and request for inclusion
of productivity as a participation factor
would have allowed the Conservation
Manager's exercise of responsibility to
recognize in the participation formula the
other two aspects, i.e., preventing under-
ground waste and conservation of nat-
ural resources of the OCS. Eliminating
the two latter aspects in the participa-
tion mechanism is improper under the
circumstances and will be harmful to
future OCS development, be repellant to
the principles involved in increased hy-
drocarbon recovery, and will not be in
the national interest of increasing gas
production. Moreover, the denial of the
appeal will encourage operators in the
future to avoid normally prudent drilling
programs endeavoring to accomplish high
productivity and, on the pretense of pol-
lution potential, encourage them to at-
tempt to insert undrilled, unproven acre-
age into units with low daily producing
rates. As an example, without the high
productivity of the A-il well, additional
wells would be necessary to produce the
reservoir at the high withdrawal rates
required to maximize recovery. Similarly,
had other operators completed their wells
for high withdrawals, far fewer wells
would have been necessary for effective
depletion. Texaco must therefore con-

elude that waste reduction, resource con-
servation, and pollution potentiality are
very misunderstood principles that were
applied haphazardly and unfairly and far
too late in the reservoir development
cycle.

Additionally, Texaco asked for oral
argument before the Board.

The position of Gulf is succinctly
set forth in its statement of reasons
on appeal:

[Gulf] maintains the Conservation
Manager's requirement that it drill prior
to unitization, coupled with his unit plan
allocating production by a forumila which
ignored the high productivity rate of the
well and simultaneously resulted in ap-
pellant's lease receiving less than 4% of
unit production., deprived appellant of its
equitable share of unit production or the
beneficial use of its leasehold and con-
stituted a taking of property for public
use without due process and compensa-
tion. The allocation formula distributing
unit production on the basis of original
productive net acre-feet of gas-bearing
sand should be modified to include an ap-
propriate productivity factor which
recognizes the unusual productivity rate
of the A-11 Well in relation to the other
unit wells.

* * * The Conservation Manger simply
is not empowered to formulate a rule or
regulation, the effect of which can result
in the confiscation of the lessee's equit-
able share of unit production or the bene-
ficial use of his lease rights. The Con-
servation Manager's allocation formula is
so onerous as applied to the facts and
circumstances involved in this instance,
that it can be considered nothing less
than a taking without compensation as
prohibited by the Fifth Amendment. The
conclusion is inescapable that the Con-
servation Manager, in adopting the al-
location formula, did not consider the
impact on a federal lessee, did not con-
sider that the federal lessee was required
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to drill a well to recover the reserves un-
derlying the federal lease, and did not
consider the well's superior productivity
rate in the allocation formula controlling
lessee's participation in unit production.

Exxon took a contrary position.
Its position is well summarized in
its brief to the Board from which
ve quote:

Exxon believes that the Director acted
correctly in affirming the Conservation
Manager's order, which in Exxon's view
is in the interest of conservation and al-
locates to each working interest owner
its share of the reservoirwide unit on a
basis that is fair and equitable.

While Exxon believes that the record
as it stands is adequate to support an
affirmation of the Director's decision, it
undertakes to briefly address Texaco's
and Gulf's contentions in this appeal as
follows:

1. Texaco argues that the Director ap-
plied an incorrect standard of review in
affirming the Conservation Manager's
order.

Exxon does not regard this as a signif-
icant issue, since it is Exxon's belief that
the order is sustainable under a wholly
independent standard of review as well
as under the "arbitrary, capricious, or
abuse of discretion" standard.

2. Texaco contends that the Director's
Conclusion No. 1 overlooks or ignores
the resource conservation and waste pre-
vention aspects of Interior's unitization
authority as set out in the OSC Lands
Act, and that protection of correlative
rights is used as an "artifice."

It is well settled that each of the three
statutory criteria is in its own right a
valid basis for unitization. and Exxon
believes that the Department exercised
proper regulatory discretion in this in-
stance, where both protection of correla-
tive rights and conservation in the sense
of eliminating unnecessary wells are
served by the unitization order.

653t INC.
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3. Texaco, in discussing Conclusion No.
2, takes the position that the method of
participation in a unit affects reservoir
management of the unitized reservoir.

Exxon maintains that reservoir man-
agement is a function of economic feasi-
bilities and application of Petroleum
Engineering principles. Method of par-
ticipation in a unit has no relationship to
either of these basic concepts. In Con-
clusion No. 2, the Director correctly
recognizes that, absent unitization, wells
unnecessary for draining the reservoir
but necessary for the protection of cor-
relative rights would have been drilled:
thus unitization was in the interest of
conservation. The Director also agrees
with Exxon's contention that there are
sufficient completions and future work-
over opportunities to adequately and
efficiently drain the reservoir. This is
demonstrated by the continued decline
in reservoir pressure. Thus, the Director
has correctly recognized fundamental
reservoir management concepts.

4. Texaco contends, in discussing only
part of Conclusion No. 3, that the Direc-
tor's decision "is based on one corner of
the triad of responsibilities given the
Conservation Manager."

Exxon maintains that as reservoir pres-
sure has been declining and is continuing
to decline, economically preventable un-
derground waste is not occurring. Fur-
ther, it is established that preventing the
drilling of unnecessary wells is inher-
ently conservation of natural resources.
Industry is and has been making high-
volume completions. Economic and reser-
voir considerations not potential unit
participation interests, dictate where
high-volume completions are made. In in-
stances where a reservoir has a short
life, the added cost of making a higher-
volume completion could constitute eco-
nomic waste. In other instances, high-
volume completions eliminate the drill-
ing of unnecessary wells, thus conserving
resources and avoiding waste. The need
for high-volume completions must be
evaluated on the specific circumstances
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including experience available at the
time of making the decision applicable to
a given well or reservoir.

'it Ii' .1

Exxon submits that the Conservation
Manager's order was a reasonable exer-
cise of regulatory discretion, and that the
Director's decision sustaining it should
be left undisturbed.

Exxon does not believe that oral argu-
ments before the Board are necessary, in
view of the fact that arguments on both
sides have already been thoroughly pre-
sented.

Shell asserts that the decision of
the Conservation Manager allocat-
ing production on the basis of net
acre-feet was proper, as the A-11
well has no characteristics which
warrant preferential treatment for
Texaco and Gulf, and the high level
of production from the A-li well is
likely to be a transitory phenome-
non. Consequently, the allocation
formula adopted by the Conserva-
tion Manager best serves the inter-
ests of conservation.

In conclusion, Shell stresses that
the Conservation Manager's deci-
sion to allocate production on the
basis of net acre-feet is rational and
supported by the evidence in the
record, and it should be affirmed.
Under the facts of this case, it con-
tends an allocation formula based
on the productivity of a single well
at a given point in time would be
contrary to the interests of conser-
vation and, thus, in derogation of
the purposes unitization is designed
to serve.

Texaco and Gulf each requested
the opportunity for oral argument
before the Board, a request that

both Shell and Exxon opposed.
However, after reviewing the open-
ing briefs and the record, the Board
granted oral argument, which was
heard July 22, 1980. Appearing
were Shirley C. Friend, Esq., for
Texaco; Milton L. Duvieilh, Esq.,
for Gulf; Joseph C. Bell, Jr., Esq.,
for Shell; and Charles Broome,
Esq., for Exxon. Although invited
to appear and participate, no repre-
sentative of the Solicitor's Office
appeared on behalf of Geological
Survey.

At the oral argument, exaco
stated that the Eugene Island Block
330 unit under discussion is the first
compulsory unit imposed by GS in
the Gulf area. The argument was
presented that the Texaco well, A-
11, was the most prolific producer of
gas in the entire Gulf and that it
had contributed more than 3.97 per-
cent of unit production. In Texa-
co's view, its well was drilled to
protect the correlative rights of
Texaco against the existing gas
wells of Exxon and Shell. The A-11
was spudded in June 1976 with the
drilling completed by mid-July, but
the casing was not perforated nor
tubing installed until Dec. 1976 be-
cause of a lack of a pipeline connec-
tion. When the well was completed,
4/2-inch tubing was utilized for the
production. The well produced up to
50 MMCFGD during the period
from Dec. 20, 1976, until it watered
out in Oct. 1979. Total gas produced
from A-11 was in excess of 26 BOF.
Accordingly, Texaco contends that
the allocation of production from
the unit should be based 50 percent
on net acre-feet of sands and 50 per-
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cent on productivity, adverting to
the method of allocation approved
by GS in the Vermilion Block 320
unit.

Texaco stated that it had not been
included in the original GS deter-
mination that the J2RF was com-
petitive, even though the A-11 well
had been reported to GS prior to the
date of initial determination. The
J2RF unit was made effective Apr.
1, 1977, less than 4 months after
A-11 went on production. In con-
trast, Exxon had been producing
from the reservoir for more than 3
years and Shell for more than 1
year. Production prior to the effec-
tive date of unitization was not sub-
ject to the allocation formula of the
unit.

Texaco maintained that it had to
drill A-11 to protect its correlative
rights in the J2RF, as OCS Order
No. 11 required a producing or pro
ducible well within the reservoir in
order to participate in the unit
agreement.

The larger tubing, 4/2 inch, was
used to recover the hydrocarbons as
quickly and economically as pos-
sible. Texaco admitted that the high
production from A-11 included
some drainage from both Exxon
and Shell, but insisted that the high
rate of withdrawal increased the
ultimate recovery from the J2RF
reservoir. The high recovery of
A-11, Texaco maintains, was not
recognized in the allocation formula
based on net acre-feet. It argues that
high withdrawal pressure increases
ultimate recovery from water drive
reservoirs, such as the J2RF, al-
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though it admitted it was unable to
quantify the recovery.

In response to a question about
the early watering out, Texaco
stated that the life of A-11 was not
abnormally short and that the order
of watering out in the J2RF was
Exxon's A-24, Texaco's A-11,
Shell's B-22, Shell's B-13A, and
Shell's B-24ST. These wells went
off production relative to their order
from the west, the direction from
which the water drive was coming.

Texaco admitted that it was
overproduced based on the net acre-
feet formula, Shell underproduced,
and Exxon was about even. Lease
production showed Texaco at 443
percent, Exxon Block 314 at 136
percent, Exxon Block 332 at 53 per-
cent, and Shell at 72 percent.

Based on an allocation formula
using 50 percent for net acre-feet
and 50 percent for productivity,
Texaco would be allocated 15.8 per-
cent of the unit production, rather
than 3.97 percent; Shell would re-
ceive 48.8 percent, instead of 59.5
percent; and Exxon would receive
35.4 percent instead of 36.5 percent.

Texaco concluded its argument
with the following comments:

[A] productivity factor is appropriate
here because the high productivity rate
is indicative of a special completion
technique which resulted in increased
hydrocarbon reserve recovery in this
partial water drive reservoir and
thereby aided ultimate recovery.

Secondly, and these are pointed out
in our brief, the high productivity rate
of the A-11 well eliminated the drilling
of additional wells into the reservoir
since the A-11 well produced at almost
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three times the rate of the average unit
wells. Therefore, in order to accomplish
the higher reservoir production rate
made possible by the A-11 well, two or
three additional wells would have been
necessary.

Thirdly, the A-11 well has accom-
plished prompt and efficient development
of the reservoir which would not have
otherwise occurred. All consistent with
the national interest, the urgency of the
production of gas, consistent with the
Secretary of Interior's urging to maxi-
mize production of hydrocarbons
promptly and efficiently, and consistent
with the mandates contained in sec-
tion 102, paragraphs 2 and 3 of the OCS
Lands Act Amendments of 1978;

The failure to recognize productivity
here as an equity as a part of the
formula could have an adverse impact
on OCS operations in connection witb
such matters as acting as a disincentive
to future high volume completions. Sec-
ondly, discourage work overs. Third,
cause operators to recomplete in other
zones after they obtained their equity
in the reservoir.

(Tr. 23.)

At oral argument. Gulf stated
that there was sufficient data prior
to its drilling A-11 to assure pro-
duction from a well into the J2RF.
Drilling was undertaken to protect
correlative rights and keep Exxon
and Shell from draining the tract.
Gulf alleged that neither Texaco
nor Gulf had any idea that the
J2RF would be unitized, nor that
if it were, the participation formula
would be strictly on a net acre-foot
basis. In Gulf's view, OCS Order
No. 11 required Texaco-Gulf to drill
a producing or producible well in
order to join the unit. If the J2RF
were to be unitized, it was expected
GS would develop a formula con-

sistent with the benefits of the well.
Texaco's contention that a high rate
of production is an advantage to
total recovery was reiterated by
Gulf.

Gulf argued that the net acre-
feet formula is appropriate if no
preunit production has occurred,
but after substantial production
from the reservoir before unitiza-
tion is accomplished, use of original
net acre-feet is not an equitable ba-
sis for allocation. It further argued
that the aggressive drilling pro-
gram of Texaco-Gulf should be rec-
ognized. Exxon commenced its first
production from the J2RF some 36
months after its first lease issued.
Shell commenced its production
from J2RF some 59 months after
its lease issued. Texaco-Gulf, how-
ever, achieved production in only
31 months. After production com-
menced from the A-11 well, Texaco-
Gulf overproduced. With only 4
percent of the J2RF reserves, the
A-11 produced 24 percent of re-
servoir yield. Shell, on the other
hand, with 59.5 percent of the re-
serves, produced only 40 percent of
the reservoir yield. That rate of pro-
duction, Gulf maintains, suggests a
superior sand condition for the
A-11, which should be recognized in
the allocation formula. In support
thereof, Gulf points to the Vermi-
lion Block 320 allocation formula
utilizing productivity as a factor in
the allocation of production. If the
Vermilion 320 formula were applied
according to Gulf, Texaco-Gulf
would receive 8 percent of the J2RF
production.
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Gulf reiterated the A-11 was
drilled to protect correlative rights,
not to participate in a unit. There
are only two ways to get produc-
tion, drill a well or join a unit. Un-
der OCS Order No. 11, a lease can-
not enter a unit agreement without
a producing or producible well.

Counsel for Shell noted that
there are eight approved unit agree-
ments in the Eugene 330 field, all
utilizing net acre-feet as the basis
for allocation of production, and
that Texaco-Gulf are participants
in four of these units in addition
to J2RF (Tf. 48). As evidence of
its widespread use, Shell states that
the model unit agreement provided
by GS uses net acre-feet as its al-
location standard, although GS
may approve variants at the re-
quest of unit members (Tr. 47).
Production from a unit will in-
variably be over or under the allo-
cation formula for any lessee
(Tr. 48).

In Shell's view, completions ade-
quate to drain the reservoir were
in place, and 41/2-inch tubing was
unnecessary. There is no evidence,
counsel maintains, that ultimate
recovery of gas from the reservoir
will be greater because of the use
of such oversized tubing. Fast
withdrawal of gas may lead to
fingering and loss of the resource
in such areas (Tr. 50).

Exxon's" A-4A and A-13 wells
have produced more gas than A-11,
and given the fact that the water
flood drive invades J2RF from the
southwest, the Exxon wells A-4A
and A-13 will probably be the
longest-lived wells in the reservoir

and ultimately the greatest pro-
ducers by a large margin. As pro-
duction had been achieved in the
J2RF prior to the drilling of A-11,
this is not a case, Shell contended,
where any reward for early pro-
duction is appropriate (Tr. 52).

In conclusion, Shell considered
most important the Conservation
Manager's authority and right to
be considered the final decisionmak-
er, the generalized use of net acre-
feet with some presumption attach-
ing, and the lack of any special
characteristics in A-11 which en-
title it to special consideration (Tr.
5 {4).

Lastly, Exxon argued that the
Conservation Manager acted rea-
sonably in ordering unit participa-
tion based on original net acre-feet.
Where, as in J2RF, there is ade-
quate information to make a reason-
ably accurate acre-foot determina-
tion, a formula based on net acre-
feet is the proper method for allo-

;cation of production (Tr. 57). The
net acre-foot formula, Exxon main-
tains, has been used by GS in all
OCS units, including several com-
pulsory units. The GS model unit
agreement provides for allocation
of production on the basis of equiv-
alent net acre-feet (Tr. 58).'

High production from a well
drilled after those of other unit
members, Exxon contends, would
require the earlier lessees to drill
more wells unnecessarily (Tr. 61).
Unitization based on a net acre-foot
formula, however, conserves the
number of wells, usually to the
number that will economically
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drain the reservoir (Tr. 62). The
cost of drilling a well should not
have any bearing on allocation
from a competitive reservoir (Tr.
60).

In their pleadings before the
Board, Texaco and Gulf have
argued that the allocation formula
approved for the Sun-Shell unit
agreement involving the "P Sands"
underlying Vermilion Blocks 320
and 321 is precedential and should
be followed here. We believe the
facts surrounding the Sun-Shell
unit are distinguishable from those
presented in this case.

In Feb. 1971, lease OCS-G 2087
was issued to Sun for Vermilion
Block 320, and lease OCS-G 2088
was issued to Shell for Vermilion
Block 321. Shortly thereafter, un-
der a joint drilling agreement, two
exploratory wells were drilled on
the border between the two leases.
Each company then drilled addi-
tional exploratory wells within its
own lease. Drilling and production
platforms were erected on each
lease by autumn of 1972. Sun com-
menced drilling its development
wells in Nov. 1972, completing its
program in Nov. 1973. Commence-
ment of Shell's development pro-
gram was delayed until Apr. 1973.
OCS Order No. 11 was issued May
1, 1974.

Before either lease was produc-
ing, Shell requested a determination
that the "P Sands" were competi-
tive. Sun commenced production in
Nov. 1974 from five drainage points
through three wells. The Conserva-
tion Manager, on May 2, 1975,
issued his final determination that

the "P Sands" were competitive.
Shell then terminated its drilling
program with four completed single
wells into the "P Sands" and on
Julv 13, 1975, requested the Con-
servation Manager to order uniti-
zation of the "P Sands" in Blocks
320 and 321. The Conservation Man-
ager, by decision of Nov. 10, 1975.
ordered the unitization of the "P
Sands" in Blocks 320 and 321.
Neither party could agree to the
terms of the proposed unit agree-
ment, so on Mar. 23, 1977, the Con-
servation Manager submitted a
form of unit agreement, retroac-
tively effective Nov. 14, 1975, to Sun
and to Shell with orders that each
execute the agreement within 30
days. The unit agreement was exe-
cuted by both parties on May 9,
1977. 

It was determined that of the
original productive volume in the
"P Sands" reservoir, 81.1 percent
underlay the Shell lease, and 18.9
percent underlay the Sun lease.
During the period from Jan. 1, to
June 30, 1976, while Sun and Shell
were expected to negotiate a unit
agreement, Sun's wells produced
54.9 percent of total reservoir pro-
duction, and Shell's vells 45.1 per-
cent. The Conservation Manager
considered these figures to be rep-
presentative of the reservoir pro-
duction, as all wells developed by
the lessees were producing. A com-
parison between the original re-

serves and the actual production
showed that Shell underproduced
by 36 percent in relation to the orig-
inal reserves underlying its lease,

[87 .D.
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while Sun overproduced by 36 per-
cent. The Conservation Manager
assigned a weighting factor of 0.36
to current production and a weight-
ing factor of 1-0.36 to the original
reserves. Using this formula, 68.14
percent of unit production was allo-
cated to the Shell lease, and 31.86
percent to the Sun lease.

While it would have been econom-
ical for Shell to have drilled 7 more
wells in 1975. 13 additional wells
would have been required for Shell
to offset fully the drainage of re-
serves underlying its lease. As the
existing wells were adequate to
drain the reservoir efficiently, the
Conservation Manager in the inter-
est of conservation, adopted his
formula above set forth, allocating
ultimately to Sun a share of produc-
tion equal to more than double the
original reserves underlying its
lease, an'adequate reward to Sun's
earlier drilling program.

In the J2RF sand unit, the orig-
inal productive net acre-feet at-
tributed to the Texaco lease was
3.97380 percent of the total, to Shell
59.52776 percent, and to Exxon
36.49844 percent. Surface acres of
the Texaco lease within the J2RF
sand unit are 62.04 acres, or 2.843
percent of the total. Development
of the reservoir had been achieved
by Exxon with five wells and by
Shell with seven wells before the
Texaco well went into production.
Thus, the Vermilion precedent is
distinguishable, as the position of
Texaco in the J2RF unit cannot be
equated to that of Sun in the Ver-
milion 320 "P Sand."

From the record it appears un-
controvertible that the extraordi-
narily high production from the
A-11 well was due, in large part, to
the oversized tubing employed in
the well. Nothing in the record sup-
ports the allegation of Texaco that
a superior sand condition existed
on its lease within the J2RF. Ac-
cordingly, we must find that denial
of productive capacity as an equity
factor in the allocation of produc-
tion from 2RF was not an abuse
of discretion or an arbitrary and
capricious act by the Conservation
Manager.

It is also uncontroverted that the
J2RF is a competitive reservoir as
to the four leases and that Texaco
had to drill the A-11 well to protect
its correlative rights in the J2RF,
in light of the existing wells of Ex-
xon and Shell which probably were
draining gas from the Texaco lease-
hold. It seems clear, however, that
knowledge of the perimeter of
J2RF and the geological character
of the reservoir was available to
Texaco prior to the time it drilled
the A-l well, as well as knowledge
of the limited area of J2RF under-
lying the Texaco lease. It is without
cavil that the A-11 well was drilled
solely to protect the correlative
rights of Texaco in the J2RF. After
A-11 went into production, Exxon
and Shell would each have been
prudent to have drilled an addi-
tional well to offset A-11, although
it appears that the existing wells
were then adequate to deplete the
J2RF. The A-11 well was the last
well drilled into the J2RF. To fore-
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stall the need for drilling any addi-
tional wells into the J2RF, the Con-
servation Manager directed unitiza-
tion of J2RF, an action within his
properly delegated authority and
consonant with the principles
enunciated in OCSLA.

It is a undeniable that the deci-
sion of a lessee to drill a well is
purely a business decision and that
the risks of a nonprofitable venture
must be faced by the lessee alone.
Thus, if the lessee does not recoup
its costs because of a nonprofitable
well, it has no recourse. Similarly,
where a well is drilled into a com-
petitive reservoir, for which a unit
agreement is later created with allo-
cation of production based on the
original productive net acre-feet,
the operator of such a well cannot
be heard to complain that it has
been short-changed because its well
overproduces beyond the allocated
resource underlying its lease and

that it must, under the unit agree-
ment, share the greater part of its
production with the other members
of the unit agreement.

It has not been suggested by any-
one that the prolific production
from A-11 came only from the
J2RF underlying the Texaco lease.
Nor has it been shown that Texaco
has been injured to its detriment be-
cause of earlier production from
J2RF by Exxon and Shell with
consequent drainage from the Tex-
aco leasehold, where Texaco did re-
ceive the equivalent of the gas pro-
duced from the productive net acre-
feet of gas-bearing sand in J2RF
underlying its leasehold prior to

production from the reservoir. It
must be pointed out that appellants
admitted that the increase in cost
attributable to the use of 41/2 -inch
tubing as opposed to more stand-
ard sizes was "virtually insignifi-
cant" in relation to the total cost of
the well.

Moreover, we note that while
Texaco and Gulf both argued that
they had, in some degree, increased
the total unit production from the
reservoir through use of 4/2-inch
tubing (a contention denied by ap-
pellants), they admitted that such
an increase was incapable of quan-
tification. While we recognize the
difficulties inherent in any attempt
to so quantify, we think it equally
obvious that absent a determined re-
lationship between the 4/2-inch
tubing and total recovery, appel-
lants' method of allocating produc-
tion, viz., 50 percent net acre-feet
and 50 percent current productiv-
ity, is inherently arbitrary. Without
an established quantified benefit
there is no reasonable basis to
choose between a 50/50, a 90/10, or
a 10/90 basis of allocation. While
appellants have criticized the GS
allocation as clearly erroneous, it is
demonstrably apparent that the al-
location which they advocate is, it-
self, intrinsically flawed given the
facts presently available.

We recognize that situations will
arise in which recourse to a net
acre-loot allocation will not fairly
treat all unit participants. We
hold, however, that where an in-
dividual seeks to force GS to utilize
a method of allocation other than
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net acre-feet, it is the obligation of treated as royalty revenue and be dis-
the individual to clearly establish tributed to the states under sec. 35 of the

Mineral Leasing Act, as amended, 30
the superiority of its method of al- U.S.C. § 191 (1976). Accordingly, the
location given the specific factual states' share of Federal oil royalties must
milieu of each unitization. This has be based upon after-tax royalty revenue.
not been done here. To: Secretary

Therefore, pursuant to the au- From: Solicitor
thority delegated to the Board of Subject: Effect of the Crude Oil Wind-
Land Appeals by the Secretary of fafl Profit Tax Act of 1980 on the
the Interior, 43 CFR 4.1, the deci- States' Share of Federal Oil Royalties
sion appealed from is affirmed.

DOUGLAS E. HENRIQES

Adsministratttve Judge

WE CONCUR:

JAMES L. BURSKI

Administrative Judge

EDWARD W. STUEBING
Administrative Judge

EFFECT OF THE CRUDE OIL WIND-
FALL PROFIT TAX ACT OF 1980 ON
THE STATES' SHARE OF FEDERAL
OIL ROYALTIES

M-36929

December 30, 1980

Mineral Leasing Act: Royalties-Oil
and Gas Leases: Royalties

The Crude Oil Windfall Profit Tax Act,
P.L. 96-223, 94 Stat. 229 (1980) imposes
the windfall profit tax on Federal oil
royalty revenue. The states have no eco-
nomic interest, as that phrase is used in
the Windfall Profit Tax Act, in Federal
royalty revenue that would exempt their
share from taxation. Moreover, revenue
from the windfall profit tax cannot be

This memorandum explains the
legal basis of our prior, informal
conclusions regarding the effect of
the Crude Oil Windfall Profit Tax
Act (the "Act"), Pub. L. No. 96-
223, 94 Stat. 229 (1980), on the
states' share of federal oil royalties.
Although the Act exempts oil in
which states hold an economic in-
terest, it imposes the windfall profit
tax on the federal economic interest
in oil royalties. We conclude that
the states have no economic interest,
as that phrase is used by the Act, in
federal royalty revenue that would
exempt their share from taxation.
Moreover, revenue from the wind-
fall profit tax cannot be treated as
royalty revenue and be distributed
to the states under the provisions of
the Mineral Leasing Act of 1920, as
amended, 30 U.S.C. § 181 et seq.
Thus, as the Act's legislative history
confirms, the states' share of federal
oil royalties must be based upon
after-tax royalty revenue.

The Act reduces, by the amount
of the excise tax, the additional
revenue the Federal Government,
and in turn the states, will receive
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from the price increases produced
by decontrol. Recently, the U.S.
Geological Survey estimated that
the windfall profit tax will take a
steadily greater portion from WVyo-
ming's share of federal royalties,
from 25 million in Fiscal Year
1981, to $39.3 million in Fiscal Year
1985. Yet despite declining produc-
tion throughout the period, the Sur-
vey estimates that Wyoming's share
of after-tax royalty revenue will
increase from $101.2 million in Fis-
cal Year 1981 to $156.8 million in
Fiscal Year 198.5.

1. THE CRUDE OIL WIND-
FALL PROFIT. TAX ACT
AND THE DISPOSITION OF
FEDERAL ROYALTY REV-
ENUE UNDER THE MIN-
ERAL LEASING ACT

The Crude Oil Windfall Profit
Tax Act imposes an excise tax on
the increased revenues that will re-
sult from the scheduled decontrol
of domestic crude oil prices. The
Act taxes all domestic oil other than
"exempt oil". The Act identifies
four categories of exempt oil, which
comprise the sole exemptions from
the windfall profit tax. See sec.
4996 (g). The first category exempts
"any crude oil from a qualified gov-
ernmental interest." Secs. 4991 (a),
(b). Sec. 4994 (a) defines a qualified
governmental interest as "an eco-
nonic interest in crude oil" held by
a State or one of its political sub-
divisions. Accordingly, the Act ex-
empts oil in which a state holds an
economic interest, bt taxes oil in

which the Federal Government
owns an economic interest.

The states derive their share in
federal royalty revenue from sec.
35 of the Mineral Leasing Act of
1920, as amended, 30 U.S.C. § 191.
Sec. 35 provides a formula for the
distribution of federal royalty pay-
ments after their receipt:

All money received from * * * royal-
ties * * shall be paid into the Treasury
of the United States; 50 per centum
thereof shall be paid by the Secretary of
the Treasury * * * to the State * * *
within the boundaries of which the leased
lands or deposits are or were located.

The Windfall Profit Tax Act and
the Mineral Leasing Act relate in
two ways that possibly could allow
the State's share to be calculated on
the basis of pre-tax federal royalty
revenue. The first way is the mean-
ing of "economic interest" as used
in the Windfall Profit Tax Act. If
sec. 35 grants states an economic
interest, within the meaning of the
Act, in the royalty share of crude
oil produced from federal leases,
then the states' share will be
exempt under the Act and will be
calculated from pre-tax royalty
revenue. The second way is the
treatment of windfall profit tax
revenue under the Mineral Leasing
Act. If Congress intended the reve-
nue attributable to the excise tax on
federal royalties to be treated as
royalty revenue and distributed
under the sec. 35 formula, then the
states' share should be based on pre-
tax revenue. Otherwise, the states'
share must be calculated from af-
ter-tax federal royalty revenue.
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A. The Meaning Of "Economic In-
terest" As Used by The Windfall
Profit Tax Act

The legislative history of the Act
indicates that Congress intended
the phrase "economic interest" to
mean what it does under Federal
income tax law. The Senate Report
states "[w]hether a particular tax-
payer owns an economic interest in
oil is determined under the same
rules that apply for Federal income
tax purposes." Sen. Rept. No.
96-394, Nov. 1, 1979 (H.R. 3919),
p. 60. The concept of an economic
interest in a mineral deposit as well
established in Federal income tax
law in the context of the depletion
allowance and the distinction be-
tween ordinary income and capital
gains. See Rutledge v. United
States, 428 F.2d 347, 351 (5th Cir.
1970). In Palmer v. Bender, 287
U.S. 551 (1933), the United States
Supreme Court enunciated the
principles that since have consist-
ently been applied to determine
whether an entity has an economic
interest in a mineral deposit. The
depletion deduction is allowed only
to one who "has acquired, by invest-
ment, any interest in the oil in
place, and secures, by any form of
legal relationship, income derived
from the extraction of oil, to which
he must look for a return of his
capital." 287 U.S. 557. These two
factors are the elements of an eco-
nomic interest. Comn-issioner v.
Sonth1 west Exploration Co., 350
U.S. 308, 314 (1956). See Parsons v.

Smith, 359 U.S. 215 (1959) and
cases cited therein at 221, n. 7.

The Treasury regulations also
discuss what constitutes an eco-
nomic interest in a mineral deposit.
26 CFR 1.611-1(b) (1) states that:

A person who has no capital investment
in the mineral deposit e * * does not
possess an economic interest merely be-
cause through a contractual relation he
possesses a mere economic or pecuniary
advantage derived from production. For
example, an agreement between the
owner of an economic interest and an-
other entitling the latter to purchase or
process the product upon production or
entitling the latter to compensation for
extraction or cutting does not convey a
depletable economic interest.

See Paragon Coal Co. v. Conins-
sioner, 330 U.S. 624, 635-36 (stat-
ing that this regulation, which sur-
vived through successive amend-
ments of the Internal Revenue
Code, is entitled to great weight).
The Temporary Excise Tax Regu-
lations promulgated pursuant to
the Act track the regulations per-
taining to the depletion allowance.
The Act provides that the pro-
ducers of crude oil pay the windfall
profit tax. Sec. 4986(b). The excise
tax regulations define "producer"
as "the holder of the economic in-
terest with respect to the crude oil
in place in the ground." 45 F.R.
23395 (Apr. 4, 1980).

From the cases applying the defi-
nition of an economic interest de-
veloped by the Supreme Court and
adopted by the Treasury regula-
tions, a clear pattern has emerged.
With rare exceptions, the person
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found to own an economic interest
is within the chain of title of a
leasehold or fee interest. A lessor
who has reserved royalties retains
an economic interest in the oil nec-
essary for the satisfaction of the
royalties. Kirby Petroleum Co. v.
Conmissioner, 326 U.S. 599, 604
n. 6. But shareholders of corpora-
tions owning mineral deposits, Hel-
vering v. O'Donnell, 303 U.S. 370
(1938); miners who have con-
tracted to operate a mine, Paragon
Jewel Coal Co. v. Commissioner,
380 U.S. 624 (1965), Parsons v.
Smith, 359 U.S. 215 (1959); pur-
chasers of the mineral, Filtrol Corp.
v. United States, 487 F. 2d 536 (Ct.
Cl. 1973), CBN Corp v. United
States, 364 F. 2d 393 (Ct. Cl.
1966); and processors of the min-
eral, Helvering v. Bankline Oil CO.,
303 U.S. 362 (1938), Utah Salt Co.
v. Wise, 370 F. 2d 976 (10th Cir.
1967); have no economic interests
in the mineral deposits.

Nonetheless, the Supreme Court
has stated that title to oil in place is
not determinative of economic inter-
est. Kirby Petroleum Co. v. Com-
missioner, 326 U.S. at 604. If an en-
tity's relationship to the mineral
property is sufficiently close, the ex-
ceptional case may recognize that
the entity holds an economic inter-
est in the minerals even though the
entity does not hold normally recog-
nized property rights. Important
factors include the entity's control
over the property and the extraction
and marketing processes, the degree
of exclusivity of the entity's inter-
est, and the duration of the interest.
P. Irwin, "Selected Current Tax

Problems of Oil and Gas", Nine-
teenth Annual Institute On Oil and
Gas Laws, 295, 343 (Sw. L. Founda-
tion ed 1968). See Comm.'issioner v.
Southwest Eploration Co., 350
U.S. 308 (1956) (adjacent owner
who had made essential contribution
to leasing production by providing
the only possible drilling site had
an economic interest).

The states' expectation of an eco-
nomic advantage from federal leases
arises solely from sec. 35, 30 U.S.C.
§ 191, not from their relationship to
the mineral deposits. The legislative
history of the Mineral Leasing Act
of 1920 makes clear that Congress
intended the royalty revenue distri-
bution provision to compensate the
states for the loss of real estate tax
revenues resulting from the con-
tinued federal ownership of land in
the states. See Remarks of Repre-
sentative Mondell, 58 Cong. Rec.
7772-7774 (1919); See also 51 Cong.
Rec. 16428-16429 (1914). Congress
evinced no intention that sec. 35
convey an interest in the federal
mineral properties to the states. The
states are not parties to federal
leases, nor do they hold property in-
terests in federally owned mineral
deposits. The states do not control
federally owned minerals or the ex-
traction and marketing of those
minerals. States have no pecuniary
or legal interest in federally owned
oil until that oil is leased, extracted
and the royalty payments are made
to the federal government. In sum,
sec. 35 simply provides for the dis-
position of federal royalty revenue:
it does not confer on states an eco-
nornic interest in the oil in place
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within the meaning of the Windfall
Profit Tax Act.

B. Treatment Of Vindfall Prof/t
Tax Revenues Under The Distri-
bution Provision Of The Mineral
Leasing Act

Sec. 35 of the Mineral Leasing
Act specifically provides for the
sharing of "monev received from
* * * royalties." Money paid into the
Treasury pursuant to the Crude Oil
Windfall Profits Tax Act is not
"money received from * * * royal-

ties", but instead is tax revenue.
Whether the windfall profit tax is
paid to the U.S. Geological Survey
depends upon the Treasury Depart-
nient rules. Even if it is paid to the
Survey, it is received as tax revenue
rather than as money from royalty.
Consequently, it never becomes sub-
ject to the revenue redistribution
provisions of the Mineral Leasing
Act. Any other result would create
anomalous situations. For example
in Alaska, where 90% of the royalty
receipts are passed to the state, the
federal government could be in a
position where it would be required
to distribute royalties and pay taxes
in amounts that would exceed the
total economic interest of the
United States in the crude oil.

II. CONGRESSIONAL DISCUS-
SION OF THE WINDFALL
PROFIT TAX ACT'S IM-
PACT ON STATE TREAS-
URIES

Congress clearly understood the
effect of taxing federal royalty rev-

enue that otherwise would have been
paid to the states under the formula
in the Mineral Leasing Act. During
the Senate debate on the conference
report on H.R. 3919, which became
the Windfall Profit Tax Act, Sena-
tor Schmitt summarized the legis-
lative history regarding the taxa-
tion of federal royalties:

Under the House bill, Federal royalty
oil was subject to the windfall profit tax.
On the Senate floor, however, Senator
Long added an amendment to H.R. 3919
which exempted all oil production owned
by the Federal Government. At the time,
Senator Long stated that this exemption
involved only a bookkeeping change; it
would reduce total windfall profit tax
receipts, but it would increase Federal
royalty receipts by the same amount.

Senator Long asserted, and I am cer-
tain asserted in good faith, that this ex-
emption would involve no revenue loss,
since it was merely shifting Federal
money from one pocket to another.

As I indicated earlier, and as Senator
Long has indicated in his remarks of
March 20, when the bill was in confer-
ence, he learned that he had been in
error in stating that the exemption for
Federal royalty oil involved no revenue
impact. To avoid any appearance that
he had tried to gain an unfair advantage
for the States, Senator Long moved that
the Senate recede to the House bill on
this point.

Senator Long's motion was accepted,
as I understand it, without any lengthy
discussion. And, accordingly, under the
conference report, Federal royalty oil is
subject to the windfall profit tao and the
amount of revenue the States will receive
from thi8 source wqll be reduced accord-
ingjy. Cong. Rec. 2826 (daily ed. Mar.
21, 1980) (Italics added)

The Joint Explanatory State-
ment of the Committee of Confer-

665
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ence on H.R. 3919 confirms Senator
Schmitt's remarks:

The conference agreement follows the
* * House bill with respect to oil owned
by the Federal government. Cong. Rec.
H. 1717 (daily ed. Mar. 10, 1980)

Congress also recognized that the
Act would significantly affect state
treasuries. During the Senate de-
bate, in response to questions by
Senator Schmitt and Senator Wal-
lop, Senator Long noted that the
failure to exempt Federal royalty
oil from the tax would cost the
states $2 billion. He estimated that
49% of this reduction would come
from revenues which Wyoming
would otherwise have received. Re-
marks of Senator Long, Cong. Rec.
S3030-3031 (daily ed. Mar. 26,
1980). See generally remarks of
Senators Wallop and Long, Cong.
Rec. S2623-2624 (daily ed. Mar. 19,
1980); remarks of Senator Long,
Cong. Rec. S2714-2715 (daily ed.
Mar. 20 1980); remarks of Senator
Schmitt, Cong. Rec. S2825-2827
(daily ed. Mar. 21, 1980); remarks
of Senator Long, Cong. Rec. S3030-
3031 (daily ed. Mar. 26, 1980).

Senator Long's figures greatly
exceed a recent U.S. Geological Sur-
vey estimate. The estimated Wyo-
ming mineral revenue data compiled
by the Survey indicate that the
windfall profit tax ill reduce
Wyoming's share of federal royal-
ties by $25 million in Fiscal Year
1981; $32 million in Fiscal Year
1982; $35.5 million in Fiscal Year
1983; $37.3 million in Fiscal Year
1984; and $39.3 million in Fiscal
Year 1985.

III. CONCLUSION

The Act's legislative history con-
firms its language: the Act imposes
the windfall profit tax on federal
oil royalty revenue, and accordingly
requires calculation of the states
share of federal royalties upon
after-tax royalty revenue. The Act
has a substantial impact on state
treasuries. Yet the legislative his-
tory of the Act makes the conclu-
sion that Congress intended such
substantial reduction in the states'
share of federal royalties inescap-
able.

The windfall profit tax, how-
ever, reduces only a portion of the
additional revenue that the states
will receive from the price increases
produced by decontrol. According
to the U.S. Geological Survey esti-
mate discussed above, production of
oil in Wyoming will decline stead-
ily from 68.5 million bbls. in Fiscal
Year 1981 to 61.5 million bbls. in
Fiscal Year 1985. Nonetheless,
Wyoming's share of federal oil
royalties will increase throughout
that period. After deducting the
windfall profit tax from federal oil
royality revenue, the Survey esti-
mates that Wyoming will receive
$101.2 million in Fiscal Year 1981,
$128 million in Fiscal Year 1982,
$140.6 million in Fiscal Year 1983,
$149.2 million in Fiscal Year 1984,
and $156.8 million in Fiscal Year
1985. Thus, by 1985 Wyoming will
enjoy a 50% increase in its share of
federal royalty revenue.

CLYDE 0. MARTZ
Solicitor
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Wyoming Mineral Royalty Revenues

(Data in millions)

Average Estimatced 50 percent
Production period Commodity- Estimated Estimated Estimated royalty total to State of

production value/unit gross value (percent) royalty Wyoming
revenue

Oct. 1980 thru Mar. 1981 Oil' - 34.5 '$27.00 $931.5 12.5 $116.5 $58. 2
Gas -2150.0 2 1.50 225.0 12.5 28.1 14.0
Coal- 322.0 39.50 209.0 2.6 5.5 2.8
Sodium 31.3 368.00 86.0 5.0 4.3 2.2
Others:

W.P. tax -(23.0) (11.5)
Rents and

bonuses -6.0 -3.0

Total-lst pay-
ment, FY 1981 -68.7

Apr. 1981 thru Sep. 1981 Oil X 34.0 ' $32. 00 $1,088.0 12.5 $136.0 $68.0
Gas- 2155.0 21.65 255.8 12.5 32.0 16. 0
Coal -25.0 310.00 250.0 2.5 6.5 3.3
Sodium a 1.3 3 68.00 90.0 5.0 4.5 2. 2
Others:

W.P. tax -(27. 0) (13. 5)
Rents and

bonuses -6.0- 3.0

Total-2nd pay-
ment, FY 1981 -79.0

Oct. 1981 thru Mar. 1982- Oil - 33.5 ' $37. 00 $1,239.5 12.5 $155.0 $77.5
Gas- 2160.0 21. 80 288.0 12.5 36.0 18.0
Coal- 327.0 311.00 297.0 2.7 8.1 4.0
Sodium 31.3 369.00 92.0 5.0 4.6 2.3
Others:

W.P. tax - ---------------------------------------- (31.0) (15.5)
Rents and

bonuses -- - 6.0 --- 3.

Total-Ist pay-
ment, FY 1982 -89.3

Apr. 982 thru Sep. 1982- Oil - 330 ' $40.00 $1,320. 0 12. 5 $165.0 $82.5
Gas- 2 165. 0 2 1.95 321.8 12.5 40.2 20.1
Coal- 330.0 311.00 330.0 2.7 9.0 4.5
Sodium 31.4 369.00 94.0 5.0 4.7 2 3
Others:

W.P. tax ----- (33.0) (16.5)
Rents and

bonuses ---- ----- --------- 6.0 - - - 3.0

Total-2nd pay-
FY 1982 -95.9

See footnotes at end of table.
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Wyoming Mineral Royalty Revenues-Continued

(Data in millions)

Average Estimated 50 percent
Production period Commodity Estimated Estimated Estimated royalty total to State of

production value/unit gross value (percent) royalty Wyoming
revenue

Oct. 1982 thru Mar. 1983- Oil - 133. 0 '$42.00 $1,386.0 12.5 $173.2 $86.6
Gas- 2170.0 22.10 357.0 12.5 45.0 22.5
Coal ---------- 3 31.0 ' 12.00 372.0 2.7 10.2 5.1
Sodium 31.4 3 69.00 97.0 5. 0 4.8 2.4
Others:

W.P. tax - --- ----- ---- (35.0) (17.5)
Rents and

bonuses - - 6. 0 -3.

Total-Ist Pay-
ment, FY 1983 ------------------------------- 102.1

Apr. 1983thru Sep. 1983- Oil - 32.5 1$44.00 $1,430.0 12.5 $179.0 $80.5
Gas -175.0 2 2. 25 393.8 12.5 - 49. 2 24. 
Coal- 333.0 212.00 396.0 2.8 11.2 5.6
Sodium -1.- '70.00 112.0 5.0 5.6 2.8
Others:

W.P. tax ----- (36.0) (18.0)
Rents and

bonuses- 6.0 - 3.0

Total-2nd Pay-
ment, FY 1983 ------------------------------ 107.5

Oct. 1983 thru Mar. 1984 Oil - 32.0 1$46. 00 $1,472.0 12.5 $184.0 $92. 0
Gas ---------- 2180.0 2 2.40 432.0 12.5 54.0 27. 0
Coal- 3 35.0 313. 00 455.0 2.8 12.6 6.3
Sodium --- 31.7 3 71.00 120.7 5.0 6.1 3.0
Others:

W.P. tax -- --------- ---------------------------- (36.8) (18.4)
Rents and

bonuses- 6.0 -3.0

Total-lst pay-
ment, FY 1984 -112.9

Apr. 1984 thru Sep. 1984 Oil- 131.5 '$48. 00 $1,512.0 12.5 $189.0 $94.5
Gas ----------- 2185.0 2 2.55 471.8 12.5 59.0 29.5
Coal- 3 37. 0 313.00 481.0 2.8 13.3 6.6
Sodium --- 31.8 371.00 127.8 5.0 6.4 3.2
Others:

W.P. tax - ------------ - (37.8) (18.9)
Rents and

bonuses- 6.0- 3 0

Total-2nd pay-
ment, FY 1984 --- 117.9

Oct. 1984 thru Mar. 1985 Oil- 131.00 1$50.00 $1,550.0 12.5 $193.8 $96.9
Gas -190. 0 2 2.70 513.0 12.5 64.1 32.0
Coal- 339.0 314.00 546.0 5.5 30.0 15.0
Sodium 31.8 3 72.00 129.6 5.0 6.5 3.3
Others:

W.P. tax -(38.8) (19.4)
Rents and

bonuses -. 0 - 3.0

Total-lst pay-
ment, FY 1985 -130.8

See footnotes at end of Iablo.
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Wyoming Mineral Royalty Revenues-Continued

(Data in millions)

Average Estimated 50 percent
Production period Commodity Estimated Estimated Estimated royalty total to State of

production value/unit gross value (percent) royalty Wyoming
revenue

Apr. 1985 thru Sep. ML92 Oil - 30.5 1$52.00 $51,586.0 12.5 $198. 3
Gas--------- 2 195. 0 2 2.85 555.8 12.5 69.5
Coal- 3 41.0 314.00 574.0 5.5 31. 6
Sodium ------ _ 3 .9 3 72.00 136.8 5.0 6.8
Others:

W.P. tax- (39. 7)
Rents and

bonuses -6.0

Total-2nd pay-
ment, FY 1985

$99. 2
34.8
15.8
3.4

(19.9)

3.0

136. 3

NOTE: Rents and bonuses corrected 10/27/80.
I Per barrel.
2 In millions cubic feet.

Per ton.

FALCON COAL CO., INC.

2 IESMA 406

Decided December 31, 1980

Appeal by the Office of Surface Mining
Reclamation and Enforcement from a
May 15, 1980, decision by Administra-
tive Law Judge David Torbett vacat-
ing Notice of Violation No. 79-2-
61-29 (Docket No. NX 0-77-R) and
the civil penalty assessment (Docket
No. NX 0-65-P) on the basis of lack
of jurisdiction over the Falcon Coal
Company operation.

Reversed.

1. Surface Mining Control and Recla-
mation Act of 1977: Tipples and Proc-
essing Plants: In Connection With-
Surface Mining Control and Reclama-
tion Act of 1977: Words and Phrases

"Surface coal mining operations." A coal
loading facility operated and controlled

by the same company that owns and
operates the mines supplying coal to it is
being conducted "in connection with" a
surface coal mine within the meaning of
"surface coal mining operations" in 30
CFR 700.5.

2. Surface Mining Control and Recla-
mation Act of 1977: Tipples and Proc-
essing Plants: At or Near a Minesite-
Surface Mining Control and Reclama-
tion Act of 1977: Words and Phrases

"Surface coal mining operations." Where
a coal loading facility is found to be
operated in connection with several
neighboring coal mines but is 11.2 miles
distant from the closest of those mines,
the facility may be "near" a minesite
within the meaning of "surface coal min-
ing operations" in 30 CFR 700.5.

APPEARANCES: Randall S. May,
Esq., Craft, Barret & Haynes, Hazard,
Kentucky, for Falcon Coal Company,
Inc.; Carol S. Nickle, Esq., Office of the
Field Solicitor, Knoxville, Tennessee,
Marianne D. O'Brien, Esq., and Mar-
cus P. McGraw, Esq., Assistant Solici-
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tor for Enforcement, Office of the
Solicitor, Washington, D.C., for the
Office of Surface Mining Reclamation
and Enforcement.

OPINION BY THE INTERIOR
BOARD OF SURFACE

MIZN1iN AND
RECLAMATION APPEALS

The Office of Surface Mining
Reclamation and Enforcement
(OSM) has sought review of a de-
cision of Administrative Law
Judge David Torbett vacating No-
tice of Violation No. 79-2-61-29,
issued to Falcon Coal Co., Inc.
(Falcon), pursuant to sec. 521 (a)
(3) of the Surface Mining Control
and Reclamation Act of 1977
(Act),' and citing three violations
of the initial program regulations.
For the reasons discussed below, we
reverse that decision.

Background

On Dec. 11, 1979, OSM inspected
Falcon's Haddix Continuous Load-
ing Facility in Breathitt County,
Kentucky, and issued Notice of Vio-
lation No. 79-2-61-29. The notice
charged three violations: Violation
1, for allegedly failing to post site
identification signs as required by
30 CFR 715.12 (c); and violations 2
and 3, for allegedly failing to pass
all surface drainage through a sedi-
mentation pond or series of sedi-
mentation ponds, and allegedly fail-
ing to meet effluent limitations, both
in violation of 30 CFR 715.17 (a).
A proposed assessment of a civil

' Act of Aug. 3, 1977, 91 Stat. 445, 30 U.S.C.
§ 1271(a) (3) (Supp. II 1978).

penalty was subsequently issued by
OSM.2

Oil Jan. 14, 1980, Falcon filed an
application for review of the notice
(Docket No. NX 0-77-R), pursu-
ant to sec. 525 of the Act (30 U.S.C.
§ 1275 (Supp. I 1978)). On Feb. 8,
1980, Falcon filed a petition for re-
view of the proposed civil penalty
assessment pursuant to sec. 518 of
the Act (30 U.S.C. § 1268 (Supp.
II 1978)) (Docket No. NX 0-
65-P). The application and petition
were consolidated for a hearing,
which was conducted on Apr. 30,
1980, in London, Kentucky.

The sole issue litigated at the
hearing was whether OSM had
jurisdiction over Falcon's Haddix
Continuous Loading Facility. Pend-
ing the decision on the jurisdictional
question, the parties agreed that
(1) all three violations occurred;
(2) violations 2 and 3 would be
combined into one violation; and
(3) the total civil penalty would be
$2,500 (Tr. 6). At the conclusion of
OSM's presentation of its case, Fal-
con moved to vacate the notice of
violation arguing that OSM failed
to show that coal processing plants
were subject to the Act and, there-
fore, OSM lacked jurisdiction over
Falcon's facility. The Administra-
tive Law Judge granted the motion
and ordered that the notice of vio-
lation and proposed civil penalty

3 On an. 17, 1980, Falcon received a notice
of proposed assessment for Notice of Violation
No. 79-2-61-29. The penalties assessed by
OSM were as follows: Violation 1, $480; vio-
lation 2, $2,800; violation 3, $2,800. Total:
$6,080.
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assessment be vacated. On May 15,
1980, he issued a written confirma-
tion of his oral decision. On June 16,
1980, OSM filed a timely notice of
appeal.

The following facts are undis-
puted by the parties. The Con-
tinental Illinois Leasing Corp.
(C.I.L.C.), owns the Haddix Con-
tinuous Loading Facility and leases
it to Falcon. As part of a coal pur-
chase agreement, Falcon operates
the facility and the lease rental
payments are made to C.I.L.C. by
the Tennessee Valley Authority
(TVA). The activities conducted at
the plant are limited to the loading
and crushing of coal (Answers to
Interrogatory No. 7). The opera-
tions at the facility began in May
1973 and are permitted by the Com-
monwealth of Kentucky.

As of the date of OSM's inspec-
tion, all coal hauled to the facility
came from mines owned and oper-
ated by Falcon in Breathitt Coun-
ty, Kentucky (Tr. 14). The near-
est minesite is 11.2 miles from the
loading facility (Tr. 18, 19); the
farthest, 18 miles (Answer to In-
terrogatory No. 10). The facility
has no physical connection with,
nor is it adjacent to, any minesite or

mining operation of the applicant
(Tr. 19, 20). The facility is used
solely in connection with coal to be
delivered to TVA under the coal
purchase contract between TVA
and Falcon.

Disussion

In Drumnond Coat o., 2
IBSMA 96, 101, 87 I.D. 196, 198
(1980), we stated a two-part test

for determining whether a coal
processing or loading facility con-
stitutes "surface coal mining oper-
ations" within the meaning of the
term in 30 CFR 700.5.3 The facili-
ty must be operated "in connection
with" a mine and be located "at or
near the minesite." OSM argues
that the facts of the instant case
meet the two tests and that Drum,-
mond is dispositive of the issue be-
cause the activities at Falcon's
facility and its surface mines are
one common operation. Although
not exactly like those in Drum-
mond, the facts here lead us to only
a very small variation of our hold-
ing there. That is also entirely con-
sistent with our holding in the simi-
lar case of Bethlehemm Mines Corp.,
2 IBSMA 215, 87 I.D. 380 (1980).

In Drummondc, the Board con-
cluded that where a coal processing
facility is owned by the same com-
pany that owns the mines that sup-
ply coal to it, that facility may con-
duct activities "in connection with"
a surface coal mine within the mean-
ing of 30 CFR 700.5. We did note,
however, that there may be "other

30 CFR 700.5 reads in pertinent part:
"Surface coal mining operations means-
"(a) Activities conducted on the surface of

lands in connection with a surface coal mine

or, subject to the requirements of Section 516
of the Act, surface operations and surface im-
pacts incident to an underground coal mine,
the products of which enter commerce or the
operations of which directly or indirectly af-
fect interstate commerce. Such activities in-
clude excavation for the purpose of obtaining
coal, including such common methods as con-
tour, strip, auger, mountaintop removal, box
cut, open pit, and area mining, the uses of
explosives and blasting, and in situ distilla-
tion or retorting, leaching or other chemical
or physical processing, and the cleaning, con-
centrating, or other processing or preparation,
loading of coal for interstate commerce at or
near the mine-site." (Italics added.)
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relationships" that would suffice to
establish a "connection" between an
activity and a surface coal mine.
Drummond, 2 BSMA at 101, 87
I.D. at 198.

Among other such relationships
that may exist, the Board has recog-
nized that "[a] contract, lease, or
sell-tack arrangement * * * may
be sufficient to establish a connec-
tion between a coal mine and a proc-
essing facility," but the nature of
the arrangement must be proved.
Virginia Iron, Coal and Coke Co.,
2 IBSMA 165, 171, 87 I.D. 327, 330
(1980).

Such an arrangement was estab-
lished by OSM in Bethlehem Mines
Corp. In that case the land on
which the tipple was located was
owned by a railroad and leased to
Bethlehem. The facility was op-
erated by a third party under con-
tract with Bethlehem. In the year
immediately preceding the issuance
of the notice of violation, approxi-
mately 95 percent of the coal loaded
through the facility came from
Bethlehem's mine. The situation is
nearly identical with that in this
case, with the exception that the op-
eration of the facility in Bethlehem
was by a third party. Although the
facility was neither owned nor op-
erated by Bethlehem, as was the case
in DrUmmond, Bethlehem con-
troled the facility through its lease
from the railroad and contract with
the third party. Such control, the
Board concluded, combined with
Bethlehem's use of the facility to
load coal from its own mine was
"sufficient to establish that the fa-
cility [was] operated in connection

with [the] mine within the mean-
ing of 30 CFR 700.5." Bethlehem,
2 IBSMA at 220, 87 I.D. at 382.

[1] As noted, there is a similarity
between the facts in Bethlehem and
those in the instant case. That simi-
larity coupled with the "other rela-
tionships" (Drummond, 2 IBSMA
at 101, 87 I.D. at 198), namely the
operation of the facility by Falcon,
leads the Board to conclude that the
loading facility is operated "in con-
nection with" Falcon's coal mines as
contemplated under 30 CFR 700.5.

[2] Falcon's facility is also lo-
cated "at or near the minesite." The
Board held in Drummond that a
processing facility, 9 to 30 miles
from functionally integrated and
commonly owned mines supplying
it, was "near" those mines within
the meaning of 30 CFR 700.5. Here,
the mines are similarly related and
owned and are from 11.2 to 18 miles
from the loading facility. The load-
ing facility is, therefore, "near" the
minesites within the meaning of
''surface coal mining operations" in
30 CFR 700.5.

The decision of the Hearings Di-
vision vacating Notice of Violation
No. 79-2-61-29 is reversed, and a
civil penalty of $2,500, as agreed
upon to by the parties, is assessed.

MELVIN J. MRKIN
Administrative Judge

WILL A. IRWIN
Chief Administrative Judge

NEWTON FRisBERo

Administrative Judge
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ACCOUNTS Page

(See also Fees, Funds, Payments-if included in this Index.)
FEES AND COMMISSIONS
1. Management overhead costs are not recoverable from right-of-way

applicants under 43 CFR 2802.1-2 -__-_-_-_- __ 473
PAYMENTS

1. Management overhead costs are not recoverable from right-of-way
applicants under 43 CFR 2802.1-2 - _-_-_-_- ___-_- __ 473

ADMINISTRATIVE PRACTICE
1. Decisions of the Interior Board of Land Appeals are indexed, digested,

and available for public inspection pursuant to published Departmental
regulations. They meet the requirements of the Administrative Proce-
dure Act and serve as binding Departmental precedents. However,
adjudicative decisions by local Bureau of Land Management offices
do not meet requirements of the Administrative Procedure Act and
are not binding precedents __-_-__- ___--- __-__-____ 110

ADMINISTRATIVE PROCEDURE
(See also Appeals, Confidential Information, Contests & Protests, Hearings,

Judicial Review, Public Records, Regulations, Rules of Practice-if
included in this Index.)

GENERALLY
1. Any document which is sent by certified mail to an individual at his

record address is considered to have been served at the time of return
by the post office of the undelivered certified letter, such constructive
service being equivalent in legal effect to actual service of the
document -_--------------------- ---- ---------- 610

ADJUDICATION
1. Where the holder of a coal prospecting permit completes his exploration

and applies for a preference right coal lease in 1973, the application
must be adjudicated on the basis of the applicant's subsequent con-
formity with regulations amended in 1976 with retroactive effect.
However, where the application is summarily rejected solely for the
reason that the applicant's supplemental submission is "inadequate,"
without identifying the deficiency, the decision will be vacated and the
case remanded for readjudication _- ____- ___--- ___-_-_ 14

2. Where the Government contests the validity of a mining claim for nonper-
formance of annual assessment work, there is nothing inherent or
implied in that action which requires a conclusion that the claim is
valid in all other respects, nor may the bringing of such an action be
treated as tantamount to an admission by the Government that
"property rights in the claim have been established by the making of
a valid location." _-- _-____-_____---___-249
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ADMINISTRATIVE PROCEDURE-Continued
BURDEN OF PROOF Page
1. Where the Government contests mining claims on a charge of lack of

discovery of a valuable mineral deposit prior to the date when such
minerals were no longer subject to location, the claimant, as proponent
of the rule, has the ultimate burden of proof as to validity of the claim,
The Government, however, must initially present sufficient evidence
to establish a prima facie case. The burden then shifts to the claimant
to show by a preponderance of credible evidence that a discovery has
been made on each claim -_--------------_-_ 35

2. The assertion that annual assessment work has not been performed: is the
assertion of a negative fact. If an examination of the mining claims and
the nearby lands does not reveal the accomplishment of the required
work, and there is no record of any such work having been performed,
then evidence to this effect would be sufficient to establish a prima
facie case. It would then devolve upon the claimant to show by a
preponderance of the countervailing evidence that he has substantially
complied with the statute - 248

3. In a Government contest proceeding to determine the validity of a mining
claim, the claimant is always the proponent of the rule or order, al-
ways the one claiming to have earned the benefit of the mining laws
through his compliance therewith. Regardless of whether the issue
on which the validity of the claim rests is discovery, mode of location,
or performance of assessment work, the relative position and obliga-
tion of the contestant and the contestee remain the same --_-___ 249

4. When the Government contests a mining claim on a charge of lack of dis-
covery of a valuable mineral deposit, it has assumed the burden of
going forward with sufficient evidence to establish a prima facie case.
Where a Government mineral examiner testifies that he has examined
a claim and found the quantity of minerals insufficient to support a
finding of discovery, a prima facie case of invalidity has been estab-
lished and the burden shifts to the claimants to show by a preponder-
ance of the evidence that a discovery has been made -_-_-_-__-__-_ 386

5. When the United States contests a mining claim it has by practice assumed
only the burden of going forward with sufficient evidence to establish
a prima facie case on the charges in the contest complaint; the burden
then shifts to the contestee to refute, by a preponderance of the evi-
dence, the Government's case -__--_--- __-_-__-_-_-_-____-_-_ 629

6. The United States has established a prima facie case of the invalidity of
a mining claim when a qualified Government mining examiner testifies
that he has examined the claim and found the mineral values insuffi-
cient to support the discovery of a valuable deposit - 629

DECISIONS

1. As precedents, decisions of the Board of Land Appeals should be cited by
the volume and page number given on the bottom of the page of the
decision and not to the IBLA docket number shown on the top of the
decision- -__----_--___--___--_------_-- ___ 110

2. Decisions of the Interior Board of Land Appeals are indexed, digested, and
and available for public inspection pursuant to published Depart-
mental regulations. They meet the requirements of the Administrative
Procedure Act and serve as binding Departmental precedents. How-
ever, adjudicative decisions by local Bureau of Land Management
offices do not meet requirements of the Administrative Procedure
Act and are not binding precedents- -- _-- 110
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HEARINGS Page

1. Where a corporate simultaneous oil and gas lease offeror alleges no facts
which could disprove its failure to comply with 43 CFR 3102.4-1, no
hearing will be granted as requested- - __-__- __.-_-_-_-_- 110

2. When the Government contests a mining claim on a charge of lack of
discovery of a valuable mineral deposit, it has assumed the burden of
going forward with sufficient evidence to establish a prima facie case.
Where a Government mineral examiner testifies that he has examined
a claim and found the quantity of minerals insufficient to support a
finding of discovery, a prima facie case of invalidity has been estab-
lished and the burden shifts to the claimants to show by a preponder-
ance of the evidence that a discovery has been made - 386

3. Where there is not sufficient reason shown to disturb an Administrative
Law Judge's finding that the prudent man-marketability test was met as
of July 23, 1955, and continuously thereafter by mining claimants who
extracted and profitably sold sand and gravel from the claims prior to
that date and continuously thereafter, the decision will be sustained
on appeal - _ _ I -------------- 387

4. The Board of Land Appeals will not order a further hearing in a mining
claim contest case where a patent application has been filed merely
because the evidentiary record is inadequate to invalidate the claims
for lack of a discovery of a valuable mineral deposit, if the claimant is
found to have met the.discovery test - _-_-____- __-_-_ 387

ALASKA
NAVIGABLE WATERS

Generally
1. Where the Bureau of Land Management has redetermined that water

bodies which are the subject of an appeal are navigable, and where the
Board finds that the facts in the record upon which the Bureau of Land
Management made its determination meet the essential elements of
navigability, and where the facts in the record are undisputed so that
no issue of fact as to navigability remains before the Board, then the
Board will find the water bodies to be navigable -_-_-__-_-_ 341

ALASKA NATIVE CLAIMS SETTLEMENT ACT
ADMINISTRATIVE PROCEDURE

Generally
1. An agreement between selecting Native corporations and a Federal agency,

on lands actually used by the Federal agency, cannot be enforced in
lieu of a § 3(e) determination by the Bureau of Land Management to
compel conveyance to the Native corporations in accord with the
agreement. ANCSA by clear language in § 3(e) mandates a Secretarial
determination. While the Secretary may delegate, he may not be com-
pelled to relinquish his statutory duty to third parties- 422

2. Where the required § 3(e) determination is crucial to conveyance, where
the affected Federal agency and all affected Native corporations agree
on the identification of lands actually used by the agency, where the
record discloses no inconsistency between the agreement and § 3(e),
where the determination has already been delayed for a significant
period of time by the lack of implementing regulations and the date of
publication of final regulations cannot'be ascertained, the Bureau of
Land Management may make a § 3(e) determination, relying on the
parties' agreement for factual data, in the absence of final regulatory
guidelines - __------ __------_-------------- 423
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ADIMINISTRATIVE PROCEDURE-Continuied

Conveyances Page
1. When an entry is being excluded from a conveyance for the specific purpose

of further adjudication, rather than as recognition of such entry pur-
suant to 43 CFR 2650.3-1(a), the conveyance document must so
state- __ -- _----____----_--__----_--____----_--- 163

Decision to Issue Conveyance
1. A redetermination of navigability by the Bureau of Land Management

which modifies a published decision is itself a decision requiring publi-
cation in accordance with 43 CFR 2650.7 -__ ______ 164

2. When the Bureau of Land Management redetermines its own finding of
navigability which would result in a change from its published Decision
to Issue Conveyance, and when the Bureau of Land Management has,
or is given, jurisdiction to make such redetermination, then that rede-
termination is itself a decision requiring public notice through publica-
tion in accordance with 43 CFR 2650.7 - ___- _____- _____-__ 341

3. Redetermination by the Bureau of Land Management of navigability of
water bodies while jurisdiction over the subject water bodies is in the
Alaska Native Claims Appeal Board is not a "decision" of the Bureau
of Land Management, and notice thereof is not required to be pub-
lished pursuant to 43 CFR 2650.7 -__-____-__- _____-_-___-__ 341

4. Decisions by the Alaska Native Claims Appeal Board, made pursuant to
its authority in 43 CFR 4.1(b) (5), are not decisions of the Bureau of
Land Management, and notice thereof is not. required to be published
pursuant to 43 CFR 2650.7 -_--__----__---_-__-_-______-_-- 341

5. Redetermination by the Bureau of Land Management from nonnaviga-
bility to navigability of water bodies not the subject of an appeal is a
decision "proposing to convey lands," and notice thereof must
be given pursuant to 43 CFR 2650.7(d) -___-___-_-_______-__-__ 341

Publication
1. A redetermination of navigability by the Bureau of Land Management

which modifies a published decision is itself a decision requiring pub-
lication in accordance with 43 CFR 2650.7 - __-_-___-_-__-_-_ 165

2. When the Bureau of Land Management redetermines its own finding of
navigability which would result in a change from its published Decision
to Issue Conveyance, and when the Bureau of Land Management has,
or is given jurisdiction to make such redetermination, then that rede-
termination is itself a decision requiring public notice through publica-
tion in accordance with 43 CFR 2650.7 - 341

3. Redetermination by the Bureau of Land Management of navigability of
water bodies while jurisdiction over the subject water bodies is in the
Alaska Native Claims Appeal Board is not a "decision" of the Bureau
of Land Management, and notice thereof is not required to be pub-
lished pursuant to 43 CFR 2650.7 - ____-_- _____-___-_-__ 341

4. Decisions by the Alaska Native Claims Appeal Board made pursuant to
its authority in 43 CFR 4.1(b) (5), are not decisions of the Bureau of
Land Management, and notice thereof is not required to be published
pursuant to 43 CFR 2650.7- --------------- 341

5. Redetermination by the Bureau of Land Management from nonnaviga-
bility to navigability of water bodies not the subject of an appeal is a
decision "proposing to convey lands," and notice thereof must be
given pursuant to 43 CFR 2650.7(d) - ___- __-_- ___-_- _ 341



INDEX-DIGEST 677

ALASKA NATIVE CLAIMS SETTLEMENT ACT-Continued
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Appeals
Decisions Page

1. The Board is bound by statements of policy made by the Secretary of the
Interior and contained in a published Departmental Manual Release
or in a Secretarial Order published in the Federal Register-- 286, 366, 372

Dismissal
1. Absent reasons justifying continuance of the appeal, an appeal will be

dismissed when there remain therein no issues to be resolved by the
Board -_ _ _----_------_---__-163

2. Absent reasons justifying continuance of the appeal, an appeal will be dis-
missed when no issues remain to be resolved by the Board - _ __ 164

3. Where one issue on appeal is that the Bureau of Land Management erred
by excluding certain lands from conveyance without adjudicating the
status of such lands, and the appellant and the Bureau of Land Man-
agement stipulate to withdrawal of the appeal on condition that the
Bureau of Land Management will later adjudicate the status of such
lands, then the issue is resolved and the Board will order partial dis-
missal of the appeals as to that issue - _- _-_-__-_-__603

Intervention
1. Intervention in proceedings before the Alaska Native Claims Appeal

Board is in the discretion of the Board. 43 OFR 4.909(b) -_-__-_-_ 603
2. The Board will not allow intervention following resolution of the issues

on appeal - __ _----------___--_-_-_- 603
3. The Board will not allow introduction of new issues to an appeal by an

intervenor - _-_--------------- ----- 603
Jurisdiction
1. There is no administrative appeal process available to claimants under

§14(c) of ANCSA, and such claims must be brought in a judicial
forum ------------------------------------------ 1

2. As an administrative adjudicative body organized to decide appeals under
ANCSA, the Board finds all challenges to the validity of ANCSA
beyond its jurisdiction _- _---_-__-____ -___-____-_ 83

3. Interim conveyance and patent are documents of equal significance in the
granting of title under ANCSA and its amendments, unless such
amendments provide otherwise. Sec. 4(a) of P.L. 94-456 does not
authorize the Secretary of the Interior to grant less than full legal
title to Cook Inlet Region, Inc. Therefore, when BLM issues interim
conveyance to Cook Inlet Region, Inc., pursuant to P.L. 94-456, the
Secretary of the Interior and this Board lose jurisdiction of those
interests in lands which have been conveyed and cannot maintain
control over such lands pending reconveyance by Cook Inlet Region,
Inc - __ ----____ ------_--_----_----_----_--__--__- 219

4. Contractual disputes between the appellant and other corporations are
not appeals from findings of Departmental officials within the con-
templation of jurisdictional regulations in 43 CFR 4.1(b) (5), nor can
they be decided by this Board in connection with such appeals - 220

5. Where the State of Alaska has issued patent to a third party on lands
tentatively approved to the State under the Alaska Statehood Act, the
proper forum to adjudicate the status of such patent is a court, and
the Department lacks administrative jurisdiction over the issue - 279

6. Where a matter on appeal has been remanded to the Bureau of Land
Management for a specific determination, the Board retains jurisdic-
tion over the question of whether or not such a-determination has been
rendered moot by subsequent actions of the party -_-_-_-_-__ 422
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ALASKA NATIVE CLAIMS SETTLEMENT ACT-Continued
Remand Page
1. Where a matter on appeal has been remanded to the Bureau of Land

Management for a specific determination, the Board retains jurisdic-
tion over the question of whether or not such a determination has
been rendered moot by subsequent actions of the party - __ __-__ 422

Settlement Approval
1. Where the record is uncontested and supports a factual finding that the

United States no longer uses or needs an improvement pursuant to the
principles of Instructions, 44 L.D. 513 (1916), the Board can accept a
stipulation by the parties to remove the reservation of interest from a
conveyance document -___----_------__--___-____----- 481

Standing
1. If the only interest in land claimed by appellants affected by the decision

appealed was a terminated or relinquished special use permit, the
appellants will be found to lack a property interest in land sufficient
to confer standing under regulations in 43 CFR 4.902-__ ___ _ __ 1

2. Where land selections by a Cook Inlet village corporation pursuant to
§ 12(a) of ANCSA are rejected by the Bureau of Land Management
so that such lands may be conveyed to Cook Inlet Regional Corp.
which is obligated to reconvey lands to the village under the terms of
an amendment to ANCSA, the village corporation's interest in its
rejected land selection and in its ultimate right to reconveyance of
land constitutes a property interest affected by a determination of the
Bureau of Land Management, sufficient to confer standing under
regulations contained in 43 CFR 4.902 _--__- ______-_-__-_-_ 219

3. Where the Alaska Gateway School District claims only prospective owner-
ship in lands and there is no evidence in the record that the School
District has taken steps to obtain title pursuant to AS 14.08.151(b),
the School District cannot be found to claim a property interest in
such lands, within the meaning of 43 CFR 4.902, by reason of prospec-
tive ownership -__--_____-- _--_----_------_--_----_-__-__-_ 560

4. While a "property interest" sufficient to confer standing under 43 CFR
4.902 need not be a vested interest, it may not be completely
speculative - __-- _----_--_--------_----_ --_ -- _ 560

CONVEYANCES
Interim Conveyance

1. Interim conveyance and patent are documents of equal significance in the
granting of title under ANCSA and its amendments, unless such
amendments provide otherwise. Sec. 4(a) of P.L. 94-456 does not au-
thorize the Secretary of the Interior to grant less than full legal title
to Cook Inlet Region, Inc. Therefore, when BLM issues interim
conveyance to Cook Inlet Region, Inc., pursuant to P.L. 94-456, the
Secretary of the Interior and this Board lose jurisdiction of those inter-
ests in lands which have been conveyed and cannot maintain control
over such lands pending reconveyance by Cook Inlet Region, Inc - 219

Reconveyances
1. Sec. 14(c) of ANCSA protects certain land uses based on occupancy alone,

by requiring that village corporations receiving lands pursuant to
ANCSA reconvey to the occupants those lands occupied for certain
specified purposes - _-- _--_ -- _---- _---- _-- 82

2. Where the appellants' claimed right to use and occupancy of certain land
is based on past use and occupancy of the land, such right might be
protected by the reconveyance provisions of § 14(c) if the proposed
conveyance were to a village corporation - _- ____-_ -__82
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Reconveyances-Continued Page

3. The Board lacks jurisdiction to decide an appeal based on interests
claimed pursuant to § 14(c). There is no administrative appeal process
available to claimants under § 14(c), and the only recourse is to a
judicial forum - __-- _-- __--------_------ _----_ 82

4. Where land selections by a Cook Inlet village corporation pursuant to
§ 12(a) of ANCSA are rejected by the Bureau of Land Management so
that such lands may be conveyed to Cook Inlet Regional Corp. which
is obligated to reconvey lands to the village under the terms of an
amendment to ANCSA, the village corporation's interest in its rejected
land selection and in its ultimate right to reconveyance of land
constitutes a property interest affected by a determination of the
Bureau of Land Management, sufficient to confer standing under
regulations contained in 43 CFR 4.902 -_-__- ___-_-___-__-_ 219

5. Where the Secretary of the Interior and Cook Inlet Regional Corp.
execute an agreement setting forth the procedure by which land
shall be conveyed to the regional corporation for reconveyance to
villages within Cook Inlet Region, and such procedure is authorized by
Congress in an amendment to ANCSA, the agreement is binding on
the Bureau of Land Management and the BLM is required to convey
lands to Cook Inlet Regional Corp. pursuant to the terms of the
agreement - __------------------_------_------_ -- 219

6. When BLM rejects a village corporation's land selections for the purpose
of conveying such lands to Cook Inlet Regional Corp. for reconveyance
pursuant to § 4(a) of P.L. 94-456 and associated agreements, the
rejection extinguishes the right of the village corporation to. receive
title from the Federal Government to those lands selected, but does
not adjudicate or extinguish the right of the village corporation to
receive title from Cook Inlet Region, Inc., to those lands -___-_-_ 219

7. The rights of a village corporation in the Cook Inlet Region to receive
title from Cook Inlet Region, Inc., to lands for which it had applied
pursuant to § 12(a) of ANCSA are determined by the terms of § 4(a)
of P.L. 94-456 and associated agreements - ----- ---------- 219

Valid Existing Rights
Third-Party Interests

1. Where Forest Service permits were terminated for apparent cause (failure
to comply with permit conditions), the original holders of the permits
no longer have property interests which constitute valid existing
rights protected by § 14(g) of ANCSA - _- ____-_-___- __-_ 1

2. Where the holder of a Forest Service permit requested that his special use
permit be cancelled and the Forest Service did so and, subsequently,
issued a special use permit for the same lot to another person, the
original holder of the permit no longer has a property interest or a
valid existing right derived from the permit which is protected under
§ 14(g) of ANCSA - ------------ 1

3. Valid existing rights which are protected under § 14(g) of the Alaska Na-
tive Claims Settlement Act (ANCSA), 85 Stat. 688, as amended, 43
U.S.C. §§ 1601-1628 (1976 and Supp. I 1977), are in all cases derived
from and created by the State or Federal Government - 82

4. Sec. 22(b) of ANCSA protects rights of use and occupancy pending patent
of land upon which lawful entry was made prior to Aug. 31, 1971, for
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the purpose of gaining title to a homestead, headquarters site, trade
and manufacturing site, or small tract site. Protection under § 22(b)
is contingent upon compliance with the appropriate public land
law - _____-- __---- _--_--_----____----_--_--------__ 82

5. Sec. 22(c) of ANCSA provides limited protection for unpatented mining
claims, contingent upon compliance with the specified requirements 82

6. Where the appellants have not asserted that they have a lease, contract,
permit, right-of-way, or easement issued by the Federal Government
or by the State of Alaska, they fail to prove entitlement to the pro-
tection provided by § 14(g) of ANCSA -____-'-_-_-__-_-_-_-_ 82

7. Where the appellants do not allege entry under, or compliance with, any
public land laws, they cannot claim the protection of § 22(b) -- 82

8. Where the State of Alaska has issued patent to a third party on lands ten-
tatively approved to the State under the Alaska Statehood Act, the
proper forum to adjudicate the status of such patent is a court, and
the Department lacks administrative jurisdiction over the issue -_ 279

9. Contracts for the sale of real property, issued by the State of Alaska for
lands in tentatively approved State land selections under the State-
hood Act, are valid existing rights leading to the acquisition of title,
protected by exclusion from conveyances to Native corporations
under the Alaska Native Claims Settlement Act, as interpreted by
Secretary's Order No. 3029 (43 FR 55287 (1978)) - 279

10. In the case of unlisted villages a period occurred, after enactment of the
Alaska Native Claims Settlement Act and before the villages filed
for eligibility, in which tentatively approved land selections of the
State of Alaska were not yet withdrawn for potential village selections,
and during this period the State could still create third-party inter-
ests in such lands - __-- ___------------ ______-__-_- _ 279

11. In the case of unlisted villages, third-party interests created by the State
of Alaska on tentatively approved lands after enactment of the Alaska
Native Claims Settlement Act are entitled to protection as valid
existing rights provided such interests were created before the unlisted
village applied for eligibility and lands were withdrawn for it - _ 279

12. Lands tentatively approved for conveyance under the Alaska Statehood
Act and leased by the State of Alaska pursuant to its open-to-entry
lease program prior to enactment of the Alaska Native Claims Settle-
ment Act must, pursuant to Secretary's Order No. 3029 (43 FR 55287
(1978)), be excluded from conveyance under ANCSA as valid existing
rights leading to the acquisition of title - _ -- -- - 286

13. The policy expressed in Secretary's Order No. 3029 (43 FR 55287 (1978)),
is applicable to all lands still within the Department's jurisdiction,
even if the decision to convey such lands pursuant to the Alaska Native
Claims Settlement Act was issued by the Bureau of Land Management
prior to publication of Order No. 3029 - _ __________- ___ 286

14. Tentative approval of land selections by the State of Alaska under the
Statehood Act was rescinded by the Bureau of Land Management to
permit conveyance of the same lands to a Native corporation under
the Alaska Native Claims Settlement Act. Subsequently, Secretary's
Order No. 3029 (43 FR 55287 (1978)) found that third-party interests
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leading to fee title, created by the State in such lands, were valid
existing rights which must be excluded from conveyance to the Native
corporation. Accordingly, BLM must reinstate tentative approval of
the State's selection of such lands so that the State is able to grant
title to such third parties as contemplated by Order No. 3029 -_-__ 286

15. Where lands tentatively approved for conveyance under the Alaska
Statehood Act were leased by the State of Alaska pursuant to its
open-to-entry lease program prior to enactment of the Alaska Native
Claims Settlement Act, such lands must, pursuant to Secretary's
Order No. 3029 (43 FR 55287 (1978)), be excluded from conveyance
under the Alaska Native Claims Settlement Act because the leases
and concurrent purchase options are valid existing rights leadi ng to
the acquisition of title - ____--_---- ___- __- ___- __- __- _366, 372

16. The policy expressed in Secretary's Order No. 3029 is applicable to all
lands still within the Department's jurisdiction, even if the decision
to convey such lands pursuant to the Alaska Native Claims Settlement
Act was issued by the Bureau of Land Management prior to publi-
cation of Order No. 3029 - __--- _-__-_-_-__.._-___-_ 366, 373

17. Where tentative approval of land selections by the State of Alaska under
the Statehood Act was rescinded by the Bureau of Land Management
to permit conveyance of the same lands to a Native corporation under
the Alaska Native Claims Settlement Act, and subsequently Secre-
tary's Order No. 3029 found that third-party interests leading to fee
title, created by the State of Alaska in such lands, were valid existing
rights which must be excluded from conveyance to the Native corpora-
tion, the Bureau of Land Management must reinstate tentative ap-
proval of the State of Alaska's selection of such lands so that the State
of Alaska is able to grant title to such third parties as contemplated by
Order No. 3029 -_--_--------_--_----_ 366, 373

DEFINITIONS
Federal Installation
1. An agreement between selecting Native corporations and a Federal agency,

on lands actually used by the Federal agency, cannot be enforced in
lieu of a § 3(e) determination by the Bureau of Land Management to
compel conveyance to the Native corporations in accord with the
agreement. ANCSA by clear language in § 3(e) mandates a Secretarial
determination. While the Secretary may delegate, he may not be com-
pelled to relinquish his statutory duty to third parties - __-_- _ 422

2. Where the required § 3(e) determination is crucial to conveyance, where
the affected Federal agency and all affected Native corporations agree
on the identification of lands actually used by the agency, where the
record discloses no inconsistency between the agreement and § 3(e),
where the determination has already been delayed for a significant
period of time by the lack of implementing regulations and the date
of publication of final regulations cannot be ascertained, the Bureau of
Land Management may make a § 3(e) determination, relying on the
parties' agreement for the factual data, in the absence of final regula-
tory guidelines- - ___ _ ------------ _-_- 423
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1. Construction and maintenance of an authorized Federal improvement on
public lands under principles of Department of the Interior Instruc-
tions, 44 L.D. 359 (1915) and 44 L.D. 513 (1916), does not cause an
appropriation of land affected and thus does not affect the right of
selection by a Native corporation under the provisions of ANCSA___ 480

2. Inasmuch as the-Federal interest in an improvement constructed and main-
tained on public land pursuant to Instructions, 44 L.D. 513 (1916),
does not effect a segregation of, nor is it an interest in, the land itself,
but is limited to the improvement, it cannot be considered as a possible
exception to being "public land" within meaning of § 3(e) (1) of
ANCSA- - __-- ____-- ___-- ___--_--________----_------ 480

3. Where the record is uncontested and supports a factual finding that the
United States no longer uses or needs an improvement pursuant to the
principles of Instructions, 44 L.D. 513 (1916), the Board can accept a
stipulation by the parties to remove the reservation of interest from a
conveyance document - __---- _----_----_ ------ 481

Withdrawal for National Defense Purposes
1. The phrase "national defense purposes" is not a term of art and does not

have a precise legal meaning, but is a broadly inclusive descriptive
term - __ 123

2. Where neither the express language, nor the legislative history of ANCSA
draws any distinction between withdrawals "for national defense
purposes" and withdrawals for military reservations or other mili-
tary uses, a withdrawal for use of the Department of the Army for
terminal facilities in connection with a petroleum products pipeline
system is considered to be a withdrawal "for national defense purposes"
within the meaning of § 11(a)(1) of ANCSA- 7 - 123

3. In determining whether a national defense withdrawal, within the mean-
ing of § 1l(a)(1) of ANCSA, existed on Dec. 18, 1971, only the formal
legal status of the withdrawal may be considered, and it is immaterial
whether the purpose of the withdrawal has been fulfilled or whether
the actual use to which the land is put has changed -123

4. ANCSA does not give the Secretary of the Interior the authority to make
factual determinations as to the actual use of land which is withdrawn
for national defense purposes, resulting in removal of such land from
the protection of the exception for national defense purpose with-
drawals in § l1(a)(1) of ANCSA - 124

5. Lands affected by construction and maintenance of a linear pipeline under
principles of Instructions, 44 L.D. 513 (1916), are not "lands with-
drawn or reserved for national defense purposes" within the meaning of
the exception in § 11(a)(1) of ANCSA - 480

NAVIGABLE WATERS
1. Where the Bureau of Land Management has redetermined that water

bodies which are the subject of an appeal are navigable, and where
the Board finds that the facts in the record upon which the Bureau
of Land Management made its determination meet the essential ele-
ments of navigability, and where the facts in the record are undis-
puted so that no issue of fact as to navigability remains before the
Board, then the Board will find the water bodies to be navigable 341
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1. In the case of unlisted villages a period occurred, after enactment of the
Alaska Native Claims Settlement Act and before the villages filed for
eligibility, in which tentatively approved land selections of the State
of Alaska were not yet withdrawn for potential village selections, and
during this period the State could still create third-party interests in
such lands - _-------------- -- 279

2. In the case of unlisted villages, third-party interests created by the State
of Alaska on tentatively approved lands after enactment of the Alaska
Native Claims Settlement Act are entitled to protection as valid
existing rights provided such interests were created before the un-
listed village applied for eligibility and lands were withdrawn for it 279

APPLICATIONS AND ENTRIES
GENERALLY

1. Having determined that the lands in question were withdrawn for national
defense purposes during the selection period, BLM was required to
reject appellant's selection application for such lands pursuant to
regulations in 43 CFR 2091.1 - - 124

VALID EXISTING RIGHTS
1. Where the holder of a coal prospecting permit completes his exploration

and applies for a preference right coal lease in 1973, the application
must be adjudicated on the basis of the applicant's subsequent con-
formity with regulations amended in 1976 with retroactive effect.
However, where the application is summarily rejected solely for the
reason that the applicant's supplemental submission is "inadequate,"
without identifying the deficiency, the decision will be vacated and
the case remanded for readjudication - _____- __ 14

BOARD OF LAND APPEALS
1. As precedents, decisions of the Board of Land Appeals should be cited by

the volume and page number given on the bottom of the page of the
decision and not to the IBLA docket number shown on the top of the
decision _…_-- - - - - - - - - - - - - _- 110

2. Decisions of the Interior Board of Land Appeals are indexed, digested,
and available for public inspection pursuant to published Depart-
mental regulations. They meet the requirements of the Administrative
Procedure Act and serve as binding Departmental precedents. How-
ever, adjudicative decisions by local Bureau of Land Management
offices do not meet requirements of the Administrative Procedure Act
and are not binding precedents - _ 110

BUREAU OF INDIAN AFFAIRS

(See also Indian Probate-if included in this Index.)
ADMINISTRATIVE APPEALS
Acts of Agents of the United States
1. Where review is sought by action by BIA officials disbursing IIM account

funds pursuant to agency regulation, their handling of the disburse-
ments is reviewable by the IBIA under 25 CFR 2.3_ _ _ _ 501

BUREAU OF LAND MANAGEMENT
(See also Mineral Leasing Act-if included in this Index.)
1. Decisions of the Interior Board of Land Appeals& are indexed, digested,

and available for public inspection pursuant to published Depart-
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mental regulations. They meet the requirements of the Administrative
Procedure Act and serve as binding Departmental precedents. How-
ever, adjudicative decisions by local Bureau of Land Management
offices do not meet requirements of the Administrative Procedure
Act and are not binding precedents - __-_-__-_- 110

COAL LEASES AND PERMITS
(See also Mineral Leasing Act-if included in this Index.)

GENERALLY
1. Where the holder of a coal prospecting permit completes his exploration

and applies for a preference right coal lease in 1973, the application
must be adjudicated on the basis of the applicant's subsequent con-
formity with regulations amended in 1976 with retroactive effect.
However, where the application is summarily rejected solely for the
reason that the applicant's supplemental submission is "inadequate,"
without identifying the deficiency, the decision will be vacated and
the case remanded for readjudication - 14

LEASES
1. In determining whether a permittee is entitled to a preference right lease

the Secretary must consider all legal and economic conditions affecting
the proposed operation of the lease as of the time of the determination,
including the applicable statutory minimum production royalty rate.
A preference right lease must provide for a production royalty rate in
conformity with the statutory minimum rate applicable at the time of
issuance- -___ __ 69

ROYALTIES
1. The Federal Coal Leasing Amendments Act of 1975 left in effect the Sec-

retary's authority under sec. 39 of the Mineral Leasing Act to reduce
production royalties on coal leases below the statutory minimum
rate - _--_-- _-- ___-- ______--___--_--__--_-_____----__-- 69

2. In determining whether a permittee is entitled to a preference right lease
the Secretary must consider all legal and economic conditions affecting
the proposed operation of the lease as of the time of the determina-
tion, including the applicable statutory minimum production royalty
rate. A preference right lease must provide for a production royalty rate
in conformity with the statutory minimum rate applicable at the time
of issuance - __-_- __---- ---------------------------------- 69-

COLOR OR CLAIM OF TITLE
ADVERSE POSSESSION

1. Prescriptive rights cannot be obtained against the Federal Government.
Except as provided by the Color of Title Act, 45 Stat. 069, as amend-
ed, 43 U.S.C. §1068-1068b (1976), no adverse possession of Gov-
ernment property can affect the title of the United States -- _-_82

2. The Color of Title Act requires that the claimant have held the subject
tract of public land in good faith and in peaceful, adverse possession
under claim or color of title for more than 20 years - _-_ - 82

3. Under the Color of Title Act, color or claim of title must be based upon
a document from a source other than the United States which purports
to convey to the applicant the land for which application is made.
Possession and improvement of public land by a color of title applicant
in the mistaken belief that he owns it is not sufficient basis for convey-
ing title under the Color of Title Act -___-_-- 82
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4.1 Where appellants have not alleged facts bringing their claims within the
Color of Title Act, they are not entitled to land under that statute ___ 83

5. Exclusive possession is required for the possession to be adverse ___- 83
GOOD FAITH
1. Good faith under the Color of Title Act requires that the claimant possess

the land without knowing or having reason to know that title to the
land was vested in the United States - _- ____- __-_-_-_-_-__ 83

CONSTITUTIONAL LAW
GENERALLY
1. The Interior Board of Surface Mining and Reclamation Appeals is not

the proper forum to consider the constitutionality of regulations
promulgated by the Secretary - 643

CONTESTS AND PROTESTS
(See also Administrative Procedure, Rules of Practice-if included in this

Index.)
GENERALLY

1. The assertion that annual assessment work has not been performed is the
assertion of a negative fact. If an examination of the mining claims
and the nearby lands does not reveal the accomplishment of the
required work, and there is no record of any such work having been
performed, then evidence to this effect would be sufficient to establish
a prima facie case. It would then devolve upon the claimant to shows
by a preponderance of the countervailing evidence that he has sub-
stantially complied with the statute - __- ____-___-_-__-__-__ 248

2. In a Government contest proceeding to determine the validity of a mining
claim, the claimant is always the proponent of the rule or order, always
the one claiming to have earned the benefit of the mining laws through
his compliance therewith. Regardless of whether the issue on which
the validity of the claim rests is discovery, mode of location, or per-
formance of assessment work, the relative position and obligation
of the contestant and the contestee remain the same- - _ 249

3. Where the Government contests the validity of a mining claim for non-
performance of annual assessment work, there is nothing inherent
or implied in that action which requires a conclusion that the claim
is valid in all other respects, nor may the bringing of such an action
be treated as tantamount to an admission by the Government that

"property rights in the claim have been established by the making
of a valid location" -_--_------------ _-- _____----_-__ 249

CONTRACTS
(See also Appeals, Claims Against the United States, Delegation of Authority,

Labor, Rules of Practice-if included in this Index.)
CONSTRUCTION AND OPERATION

Generally
1. Where a cost-plus-fixed-free contractor has signed a contract amendment

accepting the auditor's recommended overhead rates and no proof is
offered to support claims for other disallowed costs, the Board finds
there was a binding agreement on overhead rates and a failure to prove
appellant's claims for other costs … _-_ -_- 116

Actions of Parties
1. Where the scope of the work in the contract specifications included provid-

ing complete electrical service to the project and clearly indicated that



686 INDEX-DIGEST

CONTRACTS-Continued,
CONSTRUCTION AND OPERATION-Continued

Actions of Parties-Continued Page
in doing so the contractor must meet the requirements of the serving
electric utility, the contractor assumed the risk of. the cost of complying
with those requirements when it failed to ascertain or inquire, before
submitting its bid, what those costs might be - ___-_-_ 337

Allowable Costs
1. Where a contractor is found to have failed to maintain a system of cost

records as required in the cost reimbursable contract, an affidavit of
the contractor's project director prepared 5 years later is found to be
insufficient evidence that unsupported retroactive cost transfers to the
contract where costs actually incurred in performance of the contract- 88

2. Where a cost-plus-fixed-fee contractor has signed a contract amendment
accepting the auditor's recommended overhead rates and no proof is
offered to support claims for other disallowed costs, the Board finds
There was a binding agreement on overhead rates and a failure to
prove appellant's claims for other costs __-_-_-_-__-__ 116

3. Where performance by a construction contractor was timely completed
and no issue of liquidated damages is presented, an unforeseeable, area-
wide cement shortage causing increased cost to the contractor will not
entitle the contractor to a compensatory adjustment - 180

4. Where, upon remand from the Court of Claims, the Board was directed
to make a specific finding as to whether, if pipes rejected for small
diameters or marked as special hydros had been available for use, the
supply of acceptable pipe would have been sufficient to allow pipe
laying operations to continue and the contractor merely alleged that
its average production of pipe was greater than the average number
of pipe it was required to furnish to its pipe laying subcontractor, the
contractor's allegations obscured the fact that its own production
and construction schedule called for specific sizes and lengths of
pipe at specific times. The Board found that the contractor's total pro-
duction was insufficient to maintain the contractor's own pipe laying
schedule and therefore denied the contractor's claim for reimbursement
of the payment it made to settle the delay claim of the subcon-
tractor …---------- ---------- ---------- ---------- -------- -- 230

Changed Conditions (Differing Site Conditions)
1. Where, under the standard Differing Site Conditions Clause of the con-

tract, a construction contractor claims entitlement to increased costs
caused by heavy rains or other adverse weather conditions, and the un-
disputed facts indicate no fault on the part of the Government, the
contractor has failed to state.or prove a claim upon which relief may
be granted----__-__-__-_-_-_-_-_-_-__56

Changes and Extras
1. Where the Government modified an invitation for bids by adding a note

regarding grouting of equipment to two drawings but failed to change
the drawings of circuit breakers to show placement of the grout and
failed to change the specifications to require grouting of the circuit
breakers, the Board held, under the rule of contra proferentem that the
contractor's interpretation that the contract did not require grouting
of the circuit breakers was reasonable and should prevail. The Govern-
ment's direction to grout 17 of 21 Government-furnished circuit
breakers was a change which entitled the contractor to an equitable
adjustment -_--__-__-____----------------------------------- 121
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2. The Board finds that constructive changes occurred: (1) when the Con-
tracting Officer's representative directed the contractor to pour
concrete into forms, slightly out of compliance, but approved by him
with knowledge that some overruns might result; and (2) when the
contract documents did not specify the requirement for construction
of diversion works at certain sites, neither of the contracting parties
being aware of the need for such construction until flooding by up-
stream activities of third parties, and the Contracting Officer's repre-
sentative ordered the diversion works constructed which was necessary
to complete the project, advised the contractor that it would be-paid
for the extra costs incurred, and notified the Contracting Officer by
letter which enclosed a copy of the project plans with the diversion
channels for the extra construction drawn in ----------- 180

3. Where an earlier decision of the Board upheld the Government's interpre-
tation of internal diameter tolerances in the manufacture of concrete
pipe but the Court of Claims held that the tolerances were too strict
and remanded the appeal to the Board for reconsideration of the
equitable adjustment to include the effects of erroneous rejections of
pipe for small diameters, the Board found that the effects of the
Government's actions were so intermingled with the effects of actions
for which the contractor was responsible that no formula could be
devised to make a precise apportionment of the causes of inefficiencies.
In the absence of any sound basis for a precise determination, the
Board utilized a jury verdict approach to allow the contractor an
equitable adjustment for the effects of the Government's actions early
in the production of concrete pipe -- 230

Conflicting Clauses
1. Where the Government modified an invitation for bids by adding a note

regarding grouting of equipment to two drawings but failed to change
the drawings of circuit breakers to show placement of the grout and
failed to change the specifications to require grouting of the circuit
breakers, the Board held, under the rule of contra proferentem that the
contractor's interpretation that the contract did not require grouting
of the circuit breakers was reasonable and should prevail. The Gov-
ernment's direction to grout 17 of 21 Government-furnished circuit
breakers was a change which entitled the contractor to an equitable
adjustment _ ------- ____---- _.-- 121

Construction Against Drafter
1. Where the Government modified an invitation for bids by adding a note

regarding grouting of equipment to two drawings but failed to change
the drawings of circuit breakers to show placement of the grout and
failed to change the specifications to require grouting of the circuit
breakers, the Board held, under the rule of contra proferentem that the
contractor's interpretation that the contract did not require grouting
of the circuit breakers was reasonable and should' prevail. The Gov-
ernment's direction to grout 17 of 21 Government-furnished circuit

: breakers was a change which entitled the contractor to an equitable
adjustment _ _ _ _ _ _ _ _ _ _-_-_-_- 121
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1. Where a contractor is found to have failed to maintain a system of cost

records as required in the cost reimbursable contract, an affidavit of the
contractor's project director prepared 5 years later is found to be
insufficient evidence that unsupported retroactive cost transfers to
the contract were costs actually incurred in performance of the
contract -_--_ ------------ 88

Duty to Inquire
1. Where the scope of the work in the contract specifications included provid-

ing complete electrical service to the project and clearly indicated
that in doing so the contractor must meet the requirements of the
serving electric utility, the contractor assumed the risk of the cost of
complying with those requirements when it failed to ascertain or
inquire, before submitting its bid, what those costs might be -__-__ 337

General Rules of Construction
1. Where the contractor claimed interest for the cost of borrowing money

to finance the Government caused increase in costs under a contract
awarded before Government regulations required an interest clause,
the Board followed the Court of Claims' rule laid down in Dravo Corp.
v. United States, 594 F. 2d 842 (Ct. Cl. 1979), and denied the con-
tractor's interest claim _ 231

Intent of Parties
1. Where the contracting officer responds to appellant's general inquiry on

a number of pending claims, the Board finds that response is not a new
appealable decision occurring after the effective date of the Contract
Disputes Act of 1978 with regard to four appeals previously dismissed
for lack of jurisdiction and then pending before the Board on appel-
lant's motion for reconsideration - __-__ -_- 94

Subcontractors and Suppliers
1. Where a contractor claims excusable delays by reason of the failure of

suppliers to timely supply material or to replace damaged or non-
specification material, the failure to show that the suppliers' delays
were without the fault or negligence of both the contractor and the
suppliers precludes a finding that the delays were excusable under the
contract - _ _ 154

CONTRACT DISPUTES ACT OF 1978
Jurisdiction

1. Where the contracting officer responds to appellant's general inquiry on a
number of pending claims, the Board finds that response is not a new
appealable decision occurring after the effective date of the Contract
Disputes Act of 1978 with regard to four appeals previously dismissed
for lack of jurisdiction and then pending before the Board on appel-
lant's motion for reconsideration - 94

2. Where a contractor does not elect to come under the Contract Disputes
Act of 1978, except as contained in counsel's posthearing reply brief;
the contract is awarded in Aug. of 1977; no claim is pending before the
contracting officer on Mar. 1, 1979; and the contracting officer reviews
claims already denied after a prehearing conference conducted in Aug.
of 1979, in a final attempt to reach a settlement before hearing; the
Board holds that, in such circumstances, no valid election to come
under the Act has been made, and therefore the Board has no juris-
diction under the Act -___ ----_--_---- 450
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1. Where a cost-plus-fixed-fee contractor has signed a contract amendment

accepting the auditor's recommended overhead rates and no proof is
offered to support claims for other disallowed costs, the Board finds

there was a binding agreement on overhead rates and a failure to prove

appellant's claims for other costs - _ _ 116
2. Where a contractor seeks relief from the assessment of liquidated damages

for delayed completion of the contract work due to alleged excessive

rain, the claim is denied for want of proof for failure to show that the

amount of rain constituted unusually severe weather -__-___154
3. In a case remanded to the Board by the Court of Claims in which the

Board had previously found that 1,013 concrete pipes were wrongfully
rejected and the Court of Claims afforded the contractor an opportunity

to show by record evidence that more pipes were so rejected, but the

contractor offered no probative evidence of additional wrongful rejec-
tions, the Board declined to increase the equitable adjustment allowed
in its original decision - _--_-_-_-_-_-_-_- 230

4. Where, upon remand from the Court of Claims, the Board was directed

to make a specific finding as to whether, if pipes rejected for small
diameters or marked as special hydros had been available for use, the
supply of acceptable pipe would have been sufficient to allow pipe
laying operations to continue and the contractor merely alleged that its
average production of pipe was greater than the average number of
pipe it was required to furnish to its pipe laying subcontractor, the
contractor's allegations obscured the fact that its own production and

construction schedule called for specific sizes and lengths of pipe at
specific times. The Board found that the contractor's total production
was insufficient to maintain the contractor's own pipe laying schedule
and therefore denied the contractor's claim for reimbursement of the

payment it made to settle the delay claim of the subcontractor - _ 230

Damages
Liquidated Damages

1. Where a contractor claims excusable delays by reason of the failure of

suppliers to timely supply material or to replace damaged or non-
specification material, the failure to show that the suppliers' delays

were without the fault or negligence of both the contractor and the
suppliers precludes a finding that the delays were excusable under the

contract - 154
2. Where a contractor seeks relief from the assessment of liquidated damages

for delayed completion of the contract work due to alleged excessive
rain, the claim is denied for want of proof for failure to show that the

amount of rain constituted unusually severe weather - __ 154
Equitable Adjustments

1. Where, under the standard Differing Site Conditions Clause of the con-

tract, a construction contractor claims entitlement to increased costs
caused by heavy rains or other adverse weather conditions, and the

undisputed facts indicate no fault on the part of the Government, the
contractor has failed to state or prove a claim upon which relief may

- be granted _56--_-- - - - -_- -_- -_-- - - - --- 56
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2. Where the evidence of record is too general and inconclusive to permit a

precise mathematical computation of quantum, but preponderates in
favor of the ontractor for entitlement to some allowance for unpaid
excavation resulting from performance of a fixed price highway con-
struction contract, the Board will determine the equitable adjust-
ment by utilization of the jury verdict approach - I _ 210

3. In the absence of a statute, procurement regulation, or specific contract
provision permitting recovery from the Government for the costs of
professional services not contributing directly to the performance of a
fixed price type contract, such costs will not be allowed as part of an
equitable adjustment, whether incurred before or after the findings of
fact and decision of the contracting officer - 210

4. Where an earlier decision of the Board upheld the Government's inter-
pretation of internal diameter tolerances in the; manufacture of con-
crete pipe but the Court of Claims held that the tolerances were too
strict and remanded the appeal to the Board for reconsideration of the
equitable adjustment to include the effects of erroneous rejections of
pipe for small diameters, the Board found that the effects of the
Government's actions were so intermingled with the effects of actions
for which the contractor was responsible that no formula could be
devised to make a precise apportionment of the causes of inefficiencies.
In the absence of any sound basis for a precise determination, the
Board utilized a jury verdict approach to allow the contractor an
equitable adjustment for the effects of the Government's actions early
in the production of concrete pipe - I-----------------_ 230

Jurisdiction
1. The Board has no jurisdiction to reform a contract which is not governed

by the provisions of the Contract Disputes Act of 1978. Therefore,
where the contract is not under that Act, and a construction contractor
presents some evidence in support of a claim that the method of testing,
employed by the Government to determine the compressive strength
of structural concrete, is unfair, resulting in wrongful monetary pen-
alties, but fails to allege or prove that the Government did not comply
with the contract specifications in performing such testing, the Board
will find such claim to be a request for reformation of the contract and
will dismiss the claim for lack of jurisdiction - ___- __- ____ 180

2. Where the Board finds an indefinite quantity option-type contract to have
been consummated by the parties, as opposed to a requirements-type
contract, the contractor assumes the risk of whether the Government
will order more than the minimum estinate of services anticipated to
be ordered, and the Board, as a matter of law, is without jurisdiction
to grant an equitable adjustment to the contractor under the changes
clause, termination for convenience, or other contract clauses for
claimed costs alleged to have resulted from the negligent preparation
of maximum estimates ------ 450

Termination for Convenience
1. Where it is undisputed that the Government ordered the minimum amount

of services required to be ordered under an indefinite quantity option
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contract, and the Board finds that the failure of the contractor to
timely perform delivery of the last seven call orders for services did
not result from the low volume of work ordered by the Government,
but instead, from reduction of typing staff, reduction of hours of
typists employed to perform the contract, and failure to give priority
to the contract work over other work, the contractor will be denied its
request for a conversion of a termination for default to a termination
for convenience of the Government- - _____-__- _-_-_-_ 450

Termination for Default
GeneraUy

1. Where a contract specifies the complement and standard for drilling
equipment to be furnished, neither the preaward survey of appellant's
equipment, nor the commencement of performance with incomplete
and admittedly noncompliance equipment is deemed a waiver of the
contract requirement, and a default termination after issuance of a
"cure notice" is upheld upon the failure of the contractor to provide
equipment as specified in the contract _--- ___-__-_-__-____ 400

2. The contracting officer's decision to terminate for default a fixed price
contract for the delivery of a single forked lift truck for a stated price
is deemed proper where the appellant failed to timely deliver the
truck to the specified delivery point by the specified contract delivery
date -_--_____--___----___----_--______ --_------_ ---- 407

Excess Costs
1. Where the Government presented evidence of immediate need for replace-

ment of a forked lift truck in need of repairs and presenting a safety
hazard, the Government's action to reprocure the truck from the third
lowest bidder who had the only immediately available truck complying
with the contract standards is deemed proper and consistent with
the duty to mitigate the reprocurement costs - ___ ____-__-_ 407

PERFORMANCE OR DEFAULT
Excusable Delays

1. Where a contractor seeks relief from the assessment of liquidated damages
for delayed completion of the contract work due to alleged excessive
rain, the claim is denied for want of proof for failure to show that the
amount of rain constituted unusually severe weather _-__-_-___-_-__ 155

CONVEYANCES
GENERALLY
1. Where evidence is persuasive that certain land was included in a home-

stead patent as the consequence of an error in description, and other
land was settled, improved and occupied for several decades thereafter,.
an application to reform the patent will be allowed where the con-
cerned administrative agencies do not object, the Government's
interests are not unduly prejudiced, no third party's rights are affected,
and substantial equities of the applicant will thereby be preserved-- 143

ENDANGERED SPECIES ACT OF 1973
GENERALLY

1. The Endangered Species Act of 1973, including the taking prohibitions
of Sec. 9, applies to Native Americans exercising treaty hunting and
fishing rights -_----_----_--_----_ ------- 525
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1. No decision of any Federal court, or any formal decision or Instruction
issued by the Department of the Interior has ever purported to hold
that a mining claimant is not required under 30 U.S.C. § 28 (1976) to
perform annual assessment work. Relevant court decisions deal not
with the question whether oil shale claimants are required to comply
with the provisions of sec. 28, but whether the United States is a
beneficiary of a failure to perform the assessment work, and such
decisions expressly note that a mining claimant is required to perform
labor of $100 annually for each claim- - __-_-____-____-_-_-_-_ 249

2. The defense of laches is not available against the Government in cases
involving public lands. Even were laches determined to be an available
defense, it would clearly be circumscribed by the same limitations
surrounding the doctrine of estoppel - _-_ ___-_- ____ 249

ESTOPPEL

1. A party seeking to estop the Office of Surface Mining Reclamation and
Enforcement from asserting that the party did not have a small
operator exemption for a particular permit must clearly demonstrate
its entitlement to the estoppel -_______-__-___-____-_-___-_-_ 138

2. No decision of any Federal court, or any formal decision or Instruction
issued by the Department of the Interior has ever purported to hold
that a mining claimant is not required under 30 U.S.C. § 28 (1976) to
perform annual assessment work. Relevant court decisions deal not
with the question whether oil shale claimants are required to comply
with the provisions of sec. 28, but whether the United States is a
beneficiary of a failure to perform the assessment work, and such
decisions expressly note that a mining claimant is required to perform
labor of $100 annually for each claim - ___- ___-___-_- ____-_ 249

EVIDENCE
GENERALLY
1. In determining the validity of a mining claim in a Government contest,

the entire evidentiary record must be considered. If the Government
fails to make a sufficient prima facie case against a mining claim, the
claimant may move to have the contest dismissed and rest his case.
However, when the claimant goes forward with his evidence, the
Administrative Law Judge must consider the evidence presented and
weigh it in accordance with its probative value. In choosing to rebut
the case, the claimant bears the burden of doing so by a preponderance
of the evidence and bears the risk of nonpersuasion if he falls - 35

BURDEN OF PROOF
1. In determining the validity of a mining claim in a Government contest,

the entire evidentiary record must be considered. If the Government
fails to make a sufficient prima facie case against a mining claim, the
claimant may move to have the contest dismissed and rest his case.
However, when the claimant goes forward with his evidence, the Ad-
ministrative Law Judge must consider the evidence presented and
weigh it in accordance with its probative value. In choosing to rebut
the case, the claimant bears the burden of doing so by a preponderance
of the evidence and bears the risk of nonpersuasion if he fails ------- 35

2. In a Government contest proceeding to determine the validity of a mining
claim, the claimant is always the proponent of the rule or order, always
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the one claiming to have earned the benefit of the mining laws through
his compliance therewith. Regardless of whether the issue on which the
validity of the claim rests is discovery, mode of location, or perform-
ance of assessment work, the relative position and obligation of the
contestant and the contestee remain the same -______ -_-__-_249

PREPONDERANCE
1. Where the Government contests mining claims on a charge of lack of dis-

covery of a valuable mineral deposit prior to the date when such min-
erals were no longer subject to location, the claimant, as proponent of
the rule, has the ultimate burden of proof as to validity of the claim.
The Government, however, must initially present sufficient evidence to
establish a prima facie case. The burden then shifts to the claimant
to show by a preponderance of credible evidence that a discovery has
been made on each claim -___ I--------------------_ 35

PRIMA FACIE CASE
1. Where the Government contests mining claims on a charge of lack of dis-

covery of a valuable mineral deposit prior to the date when such min-
erals were no longer subject to location, the claimant, as proponent
of the rule, has the ultimate burden of proof as to validity of the claim.
The Government, however, must initially present sufficient evidence
to establish a prima facie case. The burden then shifts to the claimant
to show by a preponderance of credible evidence that a discovery has
been made on each claim -_--_------____--___-__-___-_-___-__ 35

2. The assertion that annual assessment work has not been performed is the
assertion of a negative fact. If an examination of the mining claims
and the nearby lands does not reveal the accomplishment of the re-
quired work, and there is no record of any such work having been per-
formed, then evidence to this effect would be sufficient to establish a
prima facie case. It would then devolve upon the claimant to show by a
preponderance of the countervailing evidence that he has substantially
complied with the statute - _ I----------------_ 249

FEDERAL LAND POLICY AND MANAGEMENT ACT OF 1976

(See also Hearings-if included in this Index.)
CONVEYANCES
1. Where evidence is persuasive that certain land was included in a home-

stead patent as the consequence of an error in description, and other
land was settled, improved and occupied for several decades there-
after, an application to reform the patent will be allowed where the
concerned administrative agencies do not object, the Government's
interests are not unduly prejudiced, no third party's rights are affected,
and substantial equities of the applicant will thereby be preserved-- 143

RIGH TS-OF-WAY
1. Public Land Order No. 2676 (1962), requires the approval of an author-

ized officer of the Department of the Army before the Secretary of
the Interior can grant a right-of-way over lands subject to the public
land order. The Department of the Interior has no authority to grant
a right-of-way where the approval is withheld -__- _- _-_ 21

2. All facilities related to an oil and gas lease which are located on Federal
land outside the lease, regardless of their nature, may be constructed

* only after appropriate rights-of-way have been granted. Similarly, on-
lease oil and gas transportation facilities and on-lease- commercial
facilities require rights-of-way. Depending on the nature of the facil-

338-173 0 - 81 -
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ity, the right-of-way would be granted pursuant to either sec. 28 of
the Mineral Leasing Act of 1920, 30 U.S.C. § 185 (1976), or Title V
of the Federal Land Policy and Management Act of 1976, 43 U.S.C.
§§ 1761-1771 (1976) ---------------------- 291

3. The Federal Land Policy and Management Act of 1976 authorizes the
Bureau of Land Management to recover reasonable costs including
costs of environmental analyses for applications of rights-of-way across
public lands - _---------_-___---_- 473

4. Costs not directly associated with the processing or monitoring of a right-
of-way application, such as evaluation of the mine to be served by the
rights-of-way, are not authorized by the Federal Land Policy and
Management Act of 1976 and are not reimbursable pursuant to 43
CFR 2802.1-2- - _--_---------------------- 473

RULES AND REGULATIONS
1. An assertion of a preference right to purchase public land offered for pub-

lic sale pursuant to the Unintentional Trespass Act of Sept. 26, 1968, 82
Stat. 870 (43 U.S.C. §§ 1431-1435 (1976)) (now covered by the Fed-
eral Land Policy and Management Act of 1976, 43 U.S.C. §§ 1701,
1722 (1976)), is improperly rejected when the applicant submits satis-
factory equitable proof of his "ownership" of contiguous lands by
showing that he has contracted to purchase such land, has made at
least partial payment therefor, and is in possession thereof - 350

SALES
1. An assertion of a preference right to purchase public land offered for public

sale pursuant to the Unintentional Trespass Act of Sept. 26, 1968,
82 Stat. 870 (43 U.S.C. §§ 1431-1435 (1976)) (now covered by the
Federal Land Policy and Management Act of 1976, 43 U.S.C. §§ 1701,
1722 (1976)), is improperly rejected when the applicant submits
satisfactory equitable proof of his "ownership" of contiguous lands by
showing that he has contracted to purchase such land, has made at
least partial payment therefor, and is in possession thereof - 350

WITHDRAWALS
1. A mining claim located on land temporarily segregated from appropriation-

under the mining laws pursuant to 43 U.S.C. § 1714(b) (1976) is null
and void ab initio -_---------- 462

2. Under 43 U.S.C. § 1714(b) (1976) a publication in the Federal Register of
notification of an application for withdrawal, which publication tem-
porarily segregates land from the operation of the mining laws, does
not withdraw the land, and therefore the notice need not be signed by
the Secretary or an individual in the Office of the Secretary who has
been appointed by the President, by and with the advice and consent
of the Senate -462

HEARINGS
(See also Administrative Procedure, Federal Land Policy & Management

Act of 1976, Geothermal Leases, Grazing Permit & Licenses, Indian Pro-
bate, Mining Claims, Multiple Mineral Development Act, Rules of
Practice, Surface Resource Act, Water Pollution Control-if included in
this Index.)

1. Where a corporate simultaneous oil and gas lease offeror alleges no facts
which could disprove its failure to comply with 43 CFR 3102.4-1, no
hearing will be granted as requested - _- ___ - _- _ 110
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INDIAN LANDS
(See also Exchanges of Land, Indian Probate, Rights-of-Way-if included

in this Index.)
ALLOTMENTS

Alienation Page
1. An Indian tribe, seeking to enforce debt collection of loan secured by

mortgage of trust lands and assignment of income from trust lands
executed more than 1 year prior to bankruptcy, presented an assign-
ment of trust income executed in conformity with 25 CFR 109.4 to BIA
officials responsible for administration of appellant's IIM account.
The security interest thus obtained in appellant's trust lands by the
tribe is a perfected security interest which attaches to the fund and
entitles the tribe to the payments made by the agency officials despite
appellant's intervening adjudication of bankruptcy - ____ 501

2. In light of the unique history of land ownership and Federal-Indian rela-
tions on the Quinault Reservation, any Quinault allottee living on June
1, 1934, should be entitled to receive other trust land on the reservation
by gift deed in accordance with the provisions of sees. 5 and 19 of the
Indian Reorganization Act (25 U.S.C. §§ 465 and 479 (1976)) - 508

ASSIGNMENTS

1. An Indian tribe, seeking to enforce debt collection of loan secured by
mortgage of trust lands and assignment of income from trust lands ex-
ecuted more than 1 year prior to bankruptcy, presented an assignment
of trust income executed in conformity with 25 CFR 109.4 to BIA
officials responsible for administration of appellant's IIM account. The
security interest thus obtained in appellant's trust lands by the tribe is
a perfected security interest which attaches to the fund and entitles the
tribe to the payments made by the agency officials despite appellant's
intervening adjudication of bankruptcy - _-_-_- ___-__- __ 501

GRAZING

Generally
1. The Bureau's decision to increase grazing fees for the fourth year of the

permit period is not inconsistent with the general regulatory provisions
of 25 CFR Part 151, which are incorporated by reference in the permit 201

2. The plain wording of the grazing permit does not convey the stipulation
that new fees may be pronounced by Aug. 1, 1979, but not thereafter.
As there is no legal requirement that permittees be given prior notice of
grazing fee increases, it is not unreasonable to conclude that the Aug. 1
date cited in the permit refers merely to a goal or objective for the
completion of fee reevaluations -___-__-__-__-___-__ 201

3. The appellant association and members thereof have not been denied
substantive due process through the readjustment of a grazing permit
which specifically provides for readjustment. Appellant's procedural

* due process rights are secured through the opportunity to appeal the
Area Director's action to the Commissioner and the Board of Indian
Appeals pursuant to the provisions of 25 CFR Part 2 and 43 CFR
4.350 4.369 ---------------------------------------- _-_-_ 202

Appeals
1. The appellant association and members thereof have not been denied

substantive due process through the readjustment of a grazing permit
which specifically provides for readjustment. Appellant's procedural
due process rights are secured through the opportunity to appeal the
Area Director's action to the Commissioner and the Board of Indian
Appeals pursuant to the provisions of 25 CFR Part 2 and 43 CFR
4.350-4.369 -_------------------------------------ 202
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1. The Bureau's decision to increase grazing fees for the fourth year of the

permit period is not inconsistent with the general regulatory provisions
of 25 CFR Part 151, which are incorporated by reference in the
permit _--_-- __---- __-- ____----------____ -_-___201

2. The plain wording of the grazing permit does not convey the stipulation
that new fees may be pronounced by Aug. 1, 1979, but not thereafter.
As there is no legal requirement that permittees be given prior notice
of grazing fee increases, it is not unreasonable to conclude that the
Aug. 1 date cited in the permit refers merely to a goal or objective for
the completion of fee reevaluations - __-_-_-_- __-_- __-_ 201

3. The appellant association and members thereof have not been denied
substantive due process through the readjustment of a grazing permit
which specifically provides for readjustment. Appellant's procedural
due process right are secured through the opportunity to appeal
the Area Director's action to the Commissioner and the Board of
Indian Appeals pursuant to the provisions. of 25 CFR Part 2 and 43
CFR 4.350-4.369 - ----------------------_ 202

LEASES AND PERMITS
Long-term Business/Agriculture

Cancellation
1. Where a business lease between tribe and automobile dealer contains a

cancellation clause providing for alternative remedies in case of
breach of the agreement by lessee, use of the phrase "and/or" in refer-
ence to the various alternatives cannot reasonably be construed to be a
delegation to the tribe of Secretarial authority to cancel the lease in
the event of breach of the lease by the lessee. Nor does the existence of
alternative reniedies in the lease constitute Secretarial consent that
the tribe undertake to administer the lease without agency partici-
pation contrary to Departmental regulations- - _ _-___-_- 189

2. Where Departmental regulations at 25 CFR Part 131 are incorporated by
reference as part of the lease, those regulations are to be applied in
the administration of the lease as though fully set out in the written
lease agreement. The regulations incorporated into the lease become
binding upon the parties. The agency may not ignore nor act contrary
to the provisions of the incorporated regulations which require Sec-
retarial consent to cancellation of the lease, subject to certain specified
due process requirements set out in the regulations- - __-_- ___-_ 189

3. A collateral attempt by a tribal court to cancel appellant's lease by entry
of a declaratory judgment that appellant "materially breached the
lease" is ineffective to result in cancellation since the judgment goes
beyond the subject matter jurisdiction of the court to enforce - 189

INDIAN PROBATE
(See also Appeals, Bureau of Indian Affairs, Hearings, Indian Lands, Indian

Tribes, Rules of Practice-if included in this Index.)
ADOPTION

Generally
1. One who participated in an adoption proceeding has no standing to object

that some other person was deprived of his or her constitutional rights 311
2. Where the jurisdictional invalidity of an Indian adoption granted by an

officer of the Bureau of Indian Affairs appears on the face of the
record, the judgment is open to attack, direct or collateral, at any
time - ___ I--------------------_311
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3. The Supreme Court's ruling in Fisher v. District Court of the Sixteenth
Judicial District of Montana, 424 U.S. 382 (1976), makes it clear that
25 U.S.C. § 372a (1976) is not a statute which bestows authority to
grant adoptions. The Act of July 8, 1940, simply provides that the
Secretary of the Interior may rely on adoptions legally consummated
under other specific authority in the course of performing the probate
functions conferred on him by Congress -__-__-_-__ -_ - 311

CHILDREN, ILLEGITIMATE
Generally

1. The Administrative Law Judge held a full and complete hearing on the
issue of decedent's possible paternity of Stephanie Young Bear and
his finding that she was conceived by decedent through criminal inter-
course with his purported daughter by adoption was supported by a
preponderance of the evidence ___- __-____--- __-312

CLAIM AGAINST ESTATE
Generally

1. The Board is not limited in its scope of review of an Administrative Law
Judge's disposition of claims and may exercise the inherent authority
of the Secretary to correct a manifest injustice or clear error where
appropriate _------_-- ___- ______-----____-____ -_99

2. The amount of a claim which must be paid from trust assets is as crucial a
decision as whether such claim should be paid at all. It would there-
fore be improper for the Administrative Law Judge to allow the
agency superintendent to determine the amount of an approved claim
which must be paid a general creditor based on future documentation
of the creditor's exhaustion of an Indian decedent's non-trust assets- 99

Proof of Claim
1. It would defeat the intent of Congress, which has formulated strict rules

for the Secretary to follow in the management of trust property, for
claims arising from alleged agreements affecting trust realty to be
allowed on the basis of mere parol evidence. The potential for fraud
would otherwise be too great __- __-_____-- ___ 99

Source of Funds for Payment
1. While the Department's regulations do not explicitly recite that trust assets

may be utilized for the payment of general creditors' claims only after
all other sources of compensation have been exhausted, this limitation
is implicit in both the Department's regulatory plan for the payment
of claims and in the nature of the trust relationship between the
Secretary and Indian heirs of allotted lands. Any trustee, let alone the
Secretary, would be derelict who generally commits trust funds to
pay debts legally compensable from other sources _- - - 99

Timely Filing
Generally

1. In accordance with 43 CFR 4.250, all claims against the estate of a
deceased Indian held by creditors chargeable with notice of the hearing
under 43 CFR 4.211(c) shall be filed prior to the conclusion of the
first probate hearing and if they are not so filed, they shall be forever
barred - _-- - --------------------------------------- 99

ESCREAT
1. The Act of Nov. 24, 1942, 56 Stat. 1022 (25 U.S.C. § 373b (1976)) is not

ambiguous. It plainly states that where, as here, a public domain
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allotment exceeding a value of $2,000 lies adjacent to an Indian
community and may be advantageously used for Indian purposes,
such allotment shall be held in trust by the United States- for such
Indians as Congress (not the Secretary of the Interior) may designate,
where the owner of the allotment dies intestate without heirs eligible
to inherit such allotment - _--_---------_-____ - 601

EVIDENCE
Generally 

1. The Administrative Law Judge held a full and complete hearing on the
issue of decedent's possible paternity of Stephanie Young Bear and
his finding that she was conceived by decedent through criminal inter-
course with his purported daughter by adoption was supported by a
preponderance of the evidence- --- _ __---------- 312

HEARING
Full and Complete

1. The Administrative Law Judge held a full and complete hearing on the -
issue of decedent's possible paternity of Stephanie Young Bear and
his finding that she was conceived by decedent through criminal inter-
course with his purported daughter by adoption was supported by a
nrsnondnranne nf the. evidnre _ _12

WILLS
Testamentary Capacity
Witnesses' Testimony

1. Where the agency clerk to whom decedent dictated her will had known
the decedent and her family since the clerk was 10 years old, and the
clerk's testimony established that the testatrix knew the nature and
extent of her property, remembered and discussed the personal situa-
tions of each of her children, and had made a testamentary plan by
which she wished to distribute her property, the fact that one of her
children benefited more than any of the others did not tend to show
the decedent lacked testamentary capacity, nor was the testamentary
plan unreasonable --------------------

2. Where the witnesses to an Indian will were nurses at the hospital where
decedent spent her last illness and testified that they had observed
her conduct as a patient and her behavior with her family and felt her
to be competent and able to understand what she was doing when she
made a will, the reluctance of decedent's attending physician to com-
mit himself to an opinion concerning the ability of decedent to under-
stand "legal documents" did not tend to contradict the nurses'
testimony that decedent was competent to make a will, nor did it
indicate that decedent lacked testamentary capacity _- _

INDIAN REORGANIZATION ACT
1. In light of the unique history of land ownership and Federal-Indian rela-

tions on the Quinault Reservation, any Quinault allottee living on
June 1, 1934, should be entitled to receive other trust land on the
reservation by gift deed in accordance with the provisions of secs. 5
and 19 of the Indian Reorganization Act (25 U.S.C. §§ 465 and 479
(1976))_ __-_-_-_

INDIAN TRIBES
(See also Appeals, Indian Probate-if included in this Index.)

MEEDERSHIP
1. It is for the Indian tribe, not this Department, to determine composition

of the tribe. In 1922 the Quinault Tribe did not recognize as members

64

64

508

v__
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thereof any Indian of the reservation, but affiliate memberships were
authorized for persons of one-quarter Quileute, Hoh, Chehalis, Chi-
nook, or Cowlitz blood, under specified conditions - ____-_-__ 508

INDIANS
CIVIL RIGHTS
1. A complaint that transfer of funds from an IIM account violates due

process provisions of the Indian Civil Rights Act, 25 U.S.C. § 1302
(1976), lies outside the review authority of the Department of the
Interior - ____------------------------------------------- 501

HUNTING AND FISHING
1. Indian hunting and fishing rights, created by treaty or otherwise, do not

include the right to take species which have been listed as threatened
or endangered pursuant to the Endangered Species Act of 1973 - 525

INDIAN CIVIL RIGHTS ACT OF 1968
1. A complaint that transfer of funds from an IIM account violates due

process provisions of the Indian Civil Rights Act, 25 U.S.C. § 1302
(1976), lies outside the review authority of the Department of the
Interior - -__ -__ --_ --__--__--__-501

INTERVENTION
1. Intervention in proceedings before the Alaska Native Claims Appeal

Board is in the discretion of the Board. 43 CFR 4.909(b) - 164
2. The Board will not allow intervention following resolution of the issues on

appeal - _--_---------- 164

LACHES
1. The defense of laches is not available against the Government in cases

involving public lands. Even were laches determined to be an available
defense, it would clearly be circumscribed by the same limitations sur-
rounding the doctrine of estoppel -___ -____-_ -_ 249

MINERAL LANDS
DETERMINATION OF CHARACTER OF
1. A single discovery of mineral within a placer mining claim does not con-

clusively establish the mineral character of all the land included in the
location. Whether the land embraced in the claim is mineral in charac-
ter is an issue which remains open to investigation and determination
by the Department until patent issues. The contestee must establish
that each 10-acre tract within the entire claim is mineral in character,
failing in which any nonmineral 10-acre tract is properly excluded
from the patent application - 536

MINERAL LEASING ACT
(See also Bureau of Land Management, Coal Leases & Permits, Geothermal

Leases, Oil & Gas Leases, Phosphate Leases & Permits, Potassium Leases
& Permits, Sodium Leases & Permits-if included in this Index.)

GENERALLY
1. The initial terms of any new competitive mineral lease must conform to the

statutory minimum production royalty rate then applicable to that
type of mineral lease. Competitive and noncompetitive mineral leases
for coal, phosphate, potassium, sodium, and oil shale are subject to
periodic readjustment of their terms and conditions. Such readjust-
ments must conform to the statutory minimum production royalty
rates then applicable ------- _-- -- _------ 69

699INDEX-DIGEST
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2. The lease readjustment process and the sec. 39 royalty reduction process

may not be merged into a single process where this would result in a
readjusted production royalty rate below the applicable statutory
minimum. The sec. 39 determination must be made independently-- 69

3. In determining whether a permittee is entitled to a preference right lease
the Secretary must consider all legal and economic conditions affecting
the proposed operation of the lease as of the time of the determination,
including the applicable statutory minimum production royalty rate.
A preference right lease must provide for a production royalty rate in
conformity with the statutory minimum rate applicable at the time of
issuance -------------------- 69

4. Failure to maintain a claim by doing assessment work each year may con-
stitute evidence of abandonment. Independently, a failure to substan-
tially comply with the requirement that annual assessment work be
performed, 30 U.S.C. § 28 (1976), requires a finding that the claim has
not been "maintained" within the meaning of sec. 37 of the Mineral
Leasing Act, 30 U.S.C. § 193 (1976), and may result in a forfeiture of
the claim. Hickel v. The Oil Shale Corp., 400 U.S. 48 (1970) -249

5. Sec. 28 of the Mineral Leasing Act of 1920, 30 U.S.C. § 185 (1976), is not
applicable to on-lease oil and gas production facilities which are in-
cluded in a surface use and operations plan, and which are authorized
by the approval of an application to conduct leasehold operations or
construction activities - _- -- - --- -- - 291

6. Sec. 29 of the Mineral Leasing Act of 1920, 30 U.S.C. § 186 (1976), has
consistently been interpreted as not providing authority separate from
sec. 28 of the Mineral Leasing Act, 30 U.S.C. § 185 (1976), for oil and
gas pipeline rights-of-way. Instead, it reserves to the United States
the right to allow other rights-of-way or to lease other minerals on
Federal land already leased for the extraction of one mineral, and
allows the reservation of the right to dispose of the surface of land
leased for mineral extraction "insofar as said surface is not necessary
to the use of the lessee in extracting and removing deposits thereon." 291

7. The Secretary has broad power to regulate all on-lease activities by oil and
gas lessees and operators pursuant to the conditions contained in oil
and gas leases and his general regulatory authority under the Mineral
Leasing Act. The procedures for regulating activities on oil and gas
leases, established under Secretarial Order 2948 and the BLM-USGS
Cooperative Procedures Agreement implementing that order, reserve
to the Department the authority to protect the United States legal
interests in the property. The Secretary has broad discretion either to
continue this procedure, or to substitute any other delegation of his
authority and any other reasonable regulatory procedure which he
concludes would equally protect the United States interests _ 291

8. All facilities related to an oil and gas lease which are located on Federal
land outside the lease, regardless of their nature, may be constructed
only after appropriate rights-of-way have been granted. Similarly,
on-lease oil and gas transportation facilities and on-lease commercial
facilities require rights-of-way. Depending on the nature of the facility,
the right-of-way would be granted pursuant to either sec. 28 of the
Mineral Leasing Act of 1920, 30 U.S.C. § 185 (1976), or Title V of the
Federal Land Policy and Management Act of 1976, 43 U.S.C. §§ 1761-
1771 (1976) - 291

700
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1. Sec. 39 of the Mineral Leasing Act authorizes the Secretary to reduce the
royalty on coal, oil and gas, oil shale, phosphate, sodium, potassium,
and sulphur leases in the interest of conservation whenever in his
judgment it is necessary to do so in order to promote development, or
whenever in his judgment the leases cannot be successfully operated
under the terms provided therein - 69

2. Sec. 39 of the Mineral Leasing Act authorizes the Secretary to reduce
production royalties on coal, oil and gas, phosphate, sodium, potassium,
and sulphur leases below the statutory minimum rates established for
those minerals-_ - _ _ 69

3. The Federal Coal Leasing Amendments Act of 1975 left in effect the
Secretary's authority under sec. 39 of the Mineral Leasing Act to
reduce production royalties on coal leases below the statutory mini-
mum rate - 69

4. The initial terms of any new competitive mineral lease must conform to the
statutory minimum production royalty rate then applicable to that
type of mineral lease. Competitive and noncompetitive mineral leases
for coal, phosphate, potassium, sodium and oil shale are subject to
periodic readjustment of their terms and conditions. Such readjust-
ments must conform to the statutory minimum production royalty
rates then applicable - 69

5. The lease readjustment process and the sec. 39 royalty reduction process
may not be merged into a single process where this would result in a
readjusted production royalty rate below the applicable statutory
minimum. The sec. 39 determination must be made independently- 69

6. The Crude Oil Windfall Profit Tax, P.L. 96-223, 94 Stat. 229 (1980)
imposes the windfall profit tax on Federal oil royalty revenue. The
States have no economic interest, as the phrase is used in the Windfall
Profit Tax Act, in Federal royalty revenue that would exempt their
share from taxation. Moreover, revenue from the windfall profit tax
cannot be treated as royalty revenue and be distributed to the states
under sec. 35 of the Mineral Leasing Act, as amended, 30 U.S.C. § 191
(1976). Accordingly, the states' share of Federal oil royalties must be
based upon after-tax royalty revenue -661

MINING CLAIMS

(See also Hearings, Millsites, Multiple Mineral Development Act, Surface
Resources Act-if included in this Index.).

GENERALLY
1. In order to obtain a temporary deferment, a claimant must file with the

authorized officer of the proper office a petition in duplicate requesting
such deferment. The applicant must attach to one copy thereof a copy
of the notice to the public required by the Act which shows that it
:has been filed or recorded in the office in which the notices or certifi-
cates of location were filed or recorded - ____-____-__ __ 395

2. A petition for deferment of annual assessment work is properly denied
where a claimant's mining claims and millsites have been declared
null and void by the Department - 7 __ -_-_ -__- 395

3. Under Andrus v. Shell Oil Co., U.S. -, 64 L. Ed. 2d 593 (1980),
48 U.S.L.W. 4603 (June 2, 1980), oil shale is a prospectively valuable
mineral and therefore present marketability need not be shown to
demonstrate discovery -------- 535
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4. To demonstrate a sufficient discovery of oil shale under Freeman v. Sum-

mers, 52 L.D. 201 (1927), a mining claimant must show that mineral was
disclosed on or before Feb. 25, 1920, in such situation and such
formation that he can follow the deposit to depth with reasonable
assurance that paying minerals will be found. An isolated bit of mineral,
not connected with or leading to substantial prospective values, is
not a sufficient discovery--------------_-__ -_-_-_-_-_ -_- 536

ABANDONMENT
1. Failure to maintain a claim by doing assessment work each year may

constitute evidence of abandonment. Independently, a failure to sub-
stantially comply with the requirement that annual assessment work
be performed, 30 U.S.C. § 28 (1976), requires a finding that the claim
has not been "maintained" within the meaning of sec. 37 of the Min-
eral Leasing Act, 30 U.S.C. § 193 (1976), and may result in a for-
feiture of the claim. Hickel v. The Oil Shale Corp., 400 U.S. 48 (1970)_ 249

ASSESSMENT WORK
1. Where the Government contests the validity of a mining claim for non-

performance of annual assessment work, there is nothing inherent
or implied in that action which requires a conclusion that the claim
is valid in all other respects, nor may the bringing of such an action
be treated as tantamount to an admission by the Government that
"property rights in the claim have been established by the making of
a valid location ."-------------------------------_249

2. Failure to maintain a claim by doing assessment work each year may
constitute evidence of abandonment. Independently, a failure to sub-
stantially comply with the requirement that annual assessment work
be performed, 30 U.S.C. § 28 (1976), requires a finding that the claim
has not been "maintained" within the meaning of see. 37 of the Min-
eral Leasing Act, 30 U.S.C. § 193 (1976), and may result in a for-
feiture of the claim. Hickel v. The Oil Shale Corp., 400 U.S. 48 (1970)X 249

3. In order to obtain a temporary deferment, a claimant must file with the
authorized officer of the proper office a petition in duplicate request-
ing such deferment. The applicant must attach to one copy thereof a
copy of the notice to the public required by the Act which shows that
it has been filed or recorded in the office in which the notices or certifi-
cates of location were filed or recorded -_- __-____-__-_-_- _ 395

4. A petition for deferment of annual assessment work is properly denied
where a claimant's mining claims and millsites have been declared null
and void by the Department - __---- ___-- _-_-__- _- __ 395

COMMON VARIETIES OF MINERALS
Generally

1. Sec. 3 of the Surface Resources Act of July 23, 1955, 69 Stat. 367, 368,
30 U.S.C. § 611 (1976), declared that common varieties of sand and
gravel are not valuable mineral deposits under the mining laws. In
order for a claim for such material to be sustained as validated by a
discovery, the prudent man-marketability test of discovery of a valu-
able mineral deposit must have been met at the date of the Act, and
reasonably continuously thereafter -_-_-_-___-_-_-_-_-_-_ 386

CONTESTS
1. A Forest Service special use permit issued to a state agency does not con-

stitute a withdrawal of the land involved from appropriation under the
mining law, and a contest will not lie against a subsequently located
mining claim on a charge that a portion of the claim is void to the ex-
tent that it includes land embraced by the permit -___-__-_-_- 34
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2. Where the Government contests mining claims on a charge of lack of dis-

covery of a valuable mineral deposit prior to the date when such min-
erals were no longer subject to location, the claimant, as proponent
of the rule, has the ultimate burden of proof as to validity of the claim.
The Government, however, must initially present sufficient evidence
to establish a prima facie case. The burden then shifts to the claimant
to show by a preponderance of credible evidence that a discovery has
been made on each claim -_------_------_--_-____-_____-_ 35

3. In determining the validity of a mining claim in a Government contest,
the entire evidentiary record must be considered. If the Government
fails to make a sufficient prima facie case against a mining claim, the
claimant may move to have the contest dismissed and rest his case.
However, when the claimant goes forward with his evidence, the Ad-
ministrative Law Judge must consider the evidence presented and
weigh it in accordance with its probative value. In choosing to rebut
the case, the claimant bears the burden of doing so by a preponderance
of the evidence and bears the risk of nonpersuasion if he fails - ___ 35

4. In a mining contest, a matter not charged in the complaint cannot be used
as a ground to invalidate a claim, unless it has been raised at the hear-
ing and the contestee has not objected - _-_- __-_-_-__- __-_ 36

5. The assertion that annual assessment work has not been performed is the
assertion of a negative fact. If an examination of the mining claims and
the neaby lands does not reveal the accomplishment of the required
work, and there is no record of any such work having been performed,
then evidence to this effect would be sufficient to establish a prima
facie case. It would then devolve upon the claimant to show by a
preponderance of the countervailing evidence that he has substantially
complied with the statute - ______-- __--_-- __-__-_-_-__ 249

6. In a Government contest proceeding to determine the validity of a mining
claim, the claimant is always the proponent of the rule or order, always
the one claiming to have earned the benefit of the mining laws through
his compliance therewith. Regardless of whether the issue on which the
validity of the claim rests is discovery, mode of location, or performance
of assessment work, the relative position and obligation of the con-
testant and the contestee remain the same -___-___-__-__-_-__-_ 249

7. Where the Government contests the validity of a mining claim for non-
performance of annual assessment work, there is nothing inherent or
implied in that action which requires a conclusion that the claim is valid
in all other respects, nor may the bringing of such an action be treated
as tantamount to an admission by the Government that property
rights in the claim have been established by the making of a valid
location." .-------------------------------------- 249

8. When the Government contests a mining claim on a charge of lack of
discovery of a valuable mineral deposit, it has assumed the burden of
going forward with sufficient evidence to establisha prima facie case.
Where a Government mineral examiner testifies that he has examined
a claim and found the quantity of minerals insufficient to support a
finding of discovery, a prima facie case of invalidity has been estab-
lished and the burden shifts to the claimants to show by a preponder-
ance of the evidence that a discovery has been made -__-____-_ 386
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9. Where there is not sufficient reason shown to disturb an Administrative
Law Judge's finding that the prudent man-marketability test was met
as of July 23, 1955, and continuously thereafter by mining claimants
who extracted and profitably sold sand and gravel from the claims prior
to that date and continuously thereafter, the decision will be sustained
on appeal -_______--___________---- ____--_--______--_____ 387

10. The Board of Land Appeals will not order a further hearing in a mining
claim contest case where a patent application has been filed merely
because the evidentiary record is inadequate to invalidate the claims
for lack of a discovery of a valuable mineral deposit, if the claimant is
found to have met the discovery test_ 387

11. When the United States contests a mining claim it has by practice assumed
only the burden of going forward with sufficient evidence to establish
a prima facie case on the charges in the contest complaint; the burden
then shifts to the contestee to refute, by a preponderance of the evidence,
the Government's case -___------___----____-___-_-____-__ 629

12. The United States has established a prima facie case of the invalidity of a
mining claim when a qualified Government maining examiner testifies
that he has examined the claim and found the mineral values insufficient
to support the discovery of a valuable deposit - __-___-____-_-__ 629

DETERMINATION OF VALIDITY

1. When land is withdrawn from location under the mining laws subsequent
to the location of a mining claim, the claim must be supported by
discovery at the date of withdrawal to be valid - __- ____- ___ 35

2. If a mining claimant locates a group of claims, he must establish discovery
for each claim that he seeks to validate - _ ---------_ 35

3. Where the Government contests mining claims on a charge of lack of
discovery of a valuable mineral deposit prior to the date when such
minerals were no longer subject to location, the claimant, as proponent
of the rule, has the ultimate burden of proof as to validity of the
claim. The Government, however, must initially present sufficient
evidence to establish a prima facie case. The burden then shifts to
the claimant to show by a preponderance of credible evidence that a
discovery has been made on each claim - __ _ 35

4. Land is mineral in character when known conditions engender the belief
that the land contains mineral of such quantity and quality as to
render its extraction profitable and justify expenditures to that end.
The charge that the lands embraced by a mining claim are not mineral
in character can raise two discrete issues. First, it can challenge the
validity of the entire claim. Alternatively, it can be applied to placer
claims which are supported by a discovery, with the effect that the
claimant must show that each 10 acres of the claim are mineral in
character -35 ------------------ 35

5. The charge of invalidity due to the presence of excess reserves admits that
the mineral, qjua mineral, exists within additional claims, but raises
the contention that because of the quantity of mineral present in un-
challenged claims owned by the mineral claimant, the mineral in the
challenged claims would have no market and thus is essentially
valueless- ---------------------------- 36

6. A valid mining claim for lands previously withdrawn from location must
be supported by discovery as of the date of withdrawal and a showing
that marketability has continued since discovery and the minerals can
presently be profitably extracted ----------------- 36
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7. In a Government contest proceeding to determine the validity of a mining

claim, the claimant is always the proponent of the rule or order,
always the one claiming to have earned the benefit of the mining laws
through his compliance therewith. Regardless of whether the issue on
which the validity of the claim rests is discovery, mode of location, or
performance of assessment work, the relative position and obligation
of the contestant and the contestee remain the same -_-_-249

8. Where the Government contests the validity of a mining claim for non-
performance of annual assessment work, there is nothing inherent or
implied in that action which requires a conclusion that the claim is
valid in all other respects, nor may the bringing of such an action be
treated as tantamount to an admission by the Government that "prop-
erty rights in the claim have been established by the making of a valid
location."_______-- 249

9. Sec. 3 of the Surface Resources Act of July 23, 1955, 69 Stat. 367, 368,
30 U.S.C. § 611 (1976), declared that common varieties of sand and
gravel are not valuable mineral deposits under the mining laws. In
order for a claim for such material to be sustanied as validated by a
discovery, the prudent man-marketability test of discovery of a
valuable mineral deposit must have been met at the date of the Act, and
reasonably continuously thereafter _-- - 386

10. The prudent man test of discovery has been satisfied where minerals have
been found in sufficient quantity and of sufficient quality that a person
of ordinary prudence would be justified in the further expenditure
of his labor and means with a reasonable prospect of success in develop-
ing a valuable mine. The marketability refinement of the prudent man
test of discovery requires that the mineral locator must show that
by reason of accessibility, bona fides in development, proximity to
market, existence of present demand, and other factors, the mineral
deposit is of such value that it can be mined, removed and disposed
of at a profit __-------____-- 386

11. Under Andrus v. Shell Oil Co., U.S. , 64 L.Ed.2d 593
(1980), 48 U.S.L.W. 4603 (June 2, 1980), oil shale is a prospectively
valuable mineral and therefore present marketability need not be
shown to demonstrate discovery _- __-_--__-- ___ 535

12. To demonstrate a sufficient discovery of oil shale under Freeman v.
Summers, 52 L.D. 201 (1927), a mining claimant must show that
mineral was disclosed on or before Feb. 25, 1920, in such situation and
such formation that he can follow the deposit to depth with

reasonable assurance that paying minerals will be found. An isolated
bit of mineral, not connected with or leading to substantial prospective
values, is not a sufficient discovery __- __- _-_-_-_- X-536

13. Under Freeman v. Summers, an exposure of the Parachute Creek member,
even though of limited extent, can be geologically inferred to embrace
sufficient quantity of high grade oil shale so as to constitute a valuable
mineral deposit _--_-----_-___-- 536

14. When the United States contests a mining claim it has by practice assumed
only the burden of going forward with sufficient evidence to establish a
prima facie case on the charges in the contest complaint; the burden
then shifts to the contestee to refute, by a preponderance of the
evidence, the Government's case - --- 629
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15. The United States has established a prima facie case of the invalidity of
a mining claim when a qualified Government mining examiner testifies
that he has examined the claim and found the mineral values insuf-
ficient to support the discovery of a valuable deposit - 629

DISCOVERY
Generally

1. A discovery of valuable minerals under Federal mining laws exists only
where the minerals found are of such a character that a person of
ordinary prudence would be justified in further expenditure of his labor
and means with a reasonable prospect of success in developing a valu-
able mine. Discovery requires a showing that the mineral can be pres-
ently extracted, removed, and marketed at a profit - _ 34

2. When land is withdrawn from location under the mining laws subse-
quent to the location of a mining claim, the claim must be supported
by discovery at the date of withdrawal to be valid -- _ 35

3. If a mining claimant locates a group of claims, he must establish discovery
for each claim that he seeks to validate - _ - 35

4. Land is mineral in character when known conditions engender the belief
that the land contains mineral of such quantity and quality as to
render its extraction profitable and justify expenditures to that end.
The charge that the lands embraced by a mining claim are not
mineral in character can raise two discrete issues. First, it can chal-
lenge the validity of the entire claim. Alternatively, it can be applied to
placer claims which are supported by a discovery, with the effect that
the claimant must show that each 10 acres of the claim are mineral in
character ----- _ --_------_-- 35

5. The prudent man test of discovery has been satisfied where minerals have
been found in sufficient quantity and of sufficient quality that a person
of ordinary prudence would be justified in the further expenditure of
his labor and means with a reasonable prospect of success in developing
a valuable mine. The marketability refinement of the prudent man test
of discovery requires that the mineral locator must show that by reason
of accessibility, bona fides in development, proximity to market, exis-
tence of present demand, and other factors, the mineral deposit is of
such value that it can be mined, removed and disposed of at a profit - 386

6. To demonstrate a sufficient discovery of oil shale under Freeman v.
Summers, 52 L.D. 201 (1927), a mining claimant must show that
mineral was disclosed on or before Feb. 25, 1920, in such situa-
tion and such formation that he can follow the deposit to depth with
reasonable assurance that paying minerals will be found. An isolated bit
of mineral, not connected with or leading to substantial prospective
values, is not a sufficient discovery - __-_-_-_-_-_- __ 536

7. The discovery of a "valuable mineral deposit" has been made where
minerals have been found and the. evidence is of such a character that
a person of ordinary prudence would be justified in the further ex-
penditure of his labor and means, with a reasonable prospect of suc-
cess, in developing a valuable mine - _-_- _-_- __-_ 628

8. Evidence which will not justify development of a claim but may justify
further exploration is not sufficient to establish that a discovery of a
valuable mineral deposit has been made -_-_ - _- _ - 629
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9. Where land is withdrawn from the operation of the mining laws subsequent
to the location of a mining claim, the validity of the claim cannot be
recognized unless the claim was supported by a valid discovery at the
time of the withdrawal. In addition, even though there may have been
a proper discovery at the time of a withdrawal or at some other time
in the past, a mining claim cannot be considered valid unless the claim
is at present supported by a sufficient discovery. The loss of the dis-
covery, either through exhaustion of the minerals, changes in economic
conditions, or other circumstances, results in the loss of the location 629

Geologic Inference
1. Under Freeman v. Summers, 52 L.D. 201 (1927), an exposure of the Para-

chute Creek member, even though of limited extent, can be geologically
inferred to embrace sufficient quantity of high grade oil shale so as to
constitute a valuable mineral deposit _ 536

Marketability
1. A discovery of valuable minerals under Federal mining laws exists only

where the minerals found are of such a character that a person of
ordinary prudence would be justified in further expenditure of his labor
and means with a reasonable prospect of success in developing a valu-
able mine. Discovery requires a showing that the mineral can be
presently extracted, removed, and marketed at a profit - 34

2. Although a favorable showing of actual sales may demonstrate market-
ability, lack of sales is not necessarily conclusive on the issue of market-
ability. Lack of sales may be overcome, after all the evidence is heard,
by a preponderance of the evidence showing that a prudent person
could have extracted and marketed the mineral profitably - 35

3. A valid mining claim for lands previously withdrawn from location must
be supported by discovery as of the date of withdrawal and a showing
that marketability has continued since discovery and the minerals
can presently be profitably extracted -_-_-_-_-_-_-_-____36

4. Sec. 3 of the Surface Resources Act of July 23, 1955, 69 Stat. 367, 368, 30
U.S.C. § 611 (1976), declared that common varieties of sand and gravel
are not valuable mineral deposits under the mining laws. In order for
a claim for such material to be sustained as validated by a discovery,
the prudent man-marketability test of discovery of a valuable mineral
deposit must have been met at the date of the Act and reasonably
continuouslyithereafter --------------------- _ 386

5. The prudent man test of discovery has been satisfied where minerals have
been found in sufficient quantity and of sufficient quality that a person
of ordinary prudence would be justified in the further expenditure of
his labor and means with a reasonable prospect of success in developing
a valuable mine. The marketability refinement of the prudent man test
of discovery requires that the mineral locator must show that by
reason of accessibility, bona fides in development, proximity to market,
existence of present demand, and other factors, the mineral deposit is
of such value that it can be mined, removed and disposed of at a profit- 386

6. Where there is not sufficient reason shown to disturb an Administrative
Law Judge's finding that the prudent man-marketability test was met
as of July 23, 1955, and continuously thereafter by mining claimants
who extracted and profitably sold sand and gravel from the claims
prior to that date and continuously thereafter, the decision will be
sustained on appeal -- _---------------- 387
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Marketability-Continued
7. The Board of Land Appeals will not order a further hearing in a mining

claim contest case where a patent application has been filed merely
because the evidentiary record is inadequate to invalidate the claims
for lack of a discovery of a valuable mineral deposit, if the claimant is
found to have met the discovery test - __-_- ____-__-__ -_____387

8. Under Andrus v. Shell Oil Co., U.S. _, 64 L.Ed.2d 593 (1980), 48
U.S.L.W. 4603 (June 2, 1980), oil shale is a prospectively valuable
mineral and therefore present marketability need not be shown to
demonstrate discovery - __-- ___--_ --____-- 535

EXCESS RESERVES
1. The charge of invalidity due to the presence of excess reserves admits that

the mineral, qua mineral, exists within additional claims, but raises the
contention that because of the quantity of mineral present in un-
challenged claims owned by the mineral claimant, the mineral in the
challenged claims would have no market and thus is essentially value-
less -_--_- -_____ --_ ----_ --_ --_ - ---__ --_ - -_ --_ --- -- 36

HEARINGS
1. In determining the validity of a mining claim in a Government contest, the

entire evidentiary record must be considered. If the Government fails
to make a sufficient prima facie case against a mining claim, the
claimant may move to have the contest dismissed and rest his case.
However, when the claimant goes forward with his evidence, the
Administrative Law Judge must consider the evidence presented and
weigh it in accordance with its probative value. In choosing to rebut
the case, the claimant bears the burden of doing so by a preponderance
of the evidence and bears the risk of nonpersuasion if he fails - _ 35

LANDS SUBJECT TO
1. A Forest Service special use permit issued to a state agency does not con-

stitute a withdrawal of the land involved from appropriation under the
mining law, and a contest will not lie against a subsequently located
mining claim on a charge that a portion of the claim is void to the
extent that it includes land embraced by the permit - 34

2. The Outer Continental Shelf Lands Act, as amended 43 U.S.C. §§ 1331-56
(Supp. II 1978), provides the exclusive authority for the development
of minerals on the outer continental shelf. Mining claims situated on
the outer continental shelf assertedly located pursuant to the placer
provisions of the general mining law, 30 U.S.C. § § 35-36 (1976), must
be declared null and void -_ --___ --___ - -_-____-_-_-__-_478

3. A single discovery of mineral within a placer mining claim does not con-
clusively establish the mineral character of all the land included in
the location. Whether the land embraced in the claim is mineral in
character is an issue which remains open to investigation and determi-
nation by the Department until patent issues. The contestee must
establish that each 10-acre tract within the entire claim is mineral in
character, falling in which any nomnineral 10-acre tract is properly
excluded from the patent application -__-__-_-_-_-_-536

LOCATION
1. A Forest Service special use permit issued to a state agency does not

constitute a withdrawal of the land involved from appropriation under
the mining law, and a contest will not lie against a subsequently
located mining claim on a charge that a portion of the claim is void to
the extent that it includes land embraced by the permit - 34
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1. Under Andrus v. Shell Oil Co., U.S. - , 64 L. Ed. 2d 593 (1980), 48

U.S.L.W. 4603 (June 2, 1980), oil shale is a prospectively valuable
mineral and therefore present marketability need not be shown to
demonstrate discovery - ____-- ____------_--____-_-_-__ 536

MINERAL LANDS
1. Land is mineral in character when known conditions engender the belief

that the land contains mineral of such quantity and quality as to render
its extraction profitable and justify expenditures to that end. The
charge that the lands embraced by a mining claim are not mineral in
character can raise two discrete issues. First, it can challenge the
validity of the entire claim. Alternatively, it can be applied to placer
claims which are supported by a discovery, with the effect that the
claimant must show that each 10 acres of the claim are mineral in
character -____--___--__----____--___--__---------- 35

PLACER CLAWS
1. Under Andrus v. Shell Oil Co., U.S. - , 64 L. Ed. 2d 593 (1980), 48

U.S.L.W. 4603 (June 2, 1980), oil shale is a prospectively valuable
mineral and therefore present marketability need not be shown to
demonstrate discovery - _--_--_----_----_-----_-_-__-_-_ 536

2. To demonstrate a sufficient discovery of oil shale under Freeman v. Sum-
mers, 52 L.D. 201 (1927), a mining claimant must show that mineral
was disclosed on or before Feb. 25, 1920, in such situation and
such formation that he can follow the deposit to depth with reasonable
assurance that paying minerals will be found. An isolated bit of min-
eral, not connected with or leading to substantial prospective values,
is not a sufficient discovery - 536

RECORDATION
1. It is proper to refuse to accept notices of location of mining claims sub-

mitted for recordation pursuant to sec. 314 of the Federal Land Policy
and Management Act of 1976, 43 U.S.C. § 1744 (1976), when the
claims are null and void because they are filed for lands on the outer
continental shelf - 479

WITHDRAWN LAND
1. A Forest Service special use permit issued to a state agency does not con-

stitute a withdrawal of the land involved from appropriation under the
mining law, and a contest will not lie against a subsequently located
mining claim on a charge that a portion of the claim is void to the
extent that it includes land embraced by the permit - 34

2. When land is withdrawn from location under the mining laws subsequent
to the location of a mining claim, the claim must be supported by dis-
covery at the date of withdrawal to be valid - _ 35

3. A valid mining claim for lands previously withdrawn from location must
be supported by discovery as of the date of withdrawal and a showing -
that marketability has continued since discovery and the minerals can
presently be profitably extracted -__-___-_ 36

4. A mining claim located on land temporarily segregated from appropriation
under the mining laws pursuant to 43 U.S.C. § 1714(b) (1976) is null
and void ab initio ------------------------------------- 462

5. Under 43 U.S.C. § 1714(b) (1976) a publication in the Federal Register of
notification of an application for withdrawal, which publication tem-
porarily segregates land from the operation of the mining laws, does
not withdraw the land, and therefore the notice need not be signed by

338-173 0 - 81 - 4
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the Secretary or an individual in the Office of the Secretary who has
been appointed by the President, by and with the advice and consent
of the Senate - ------------------------------------------ 462

6. Where land is withdrawn from the operation of the mining laws subse-
quent to the location of a mining claim, the validity of the claim cannot
be recognized unless the claim was supported by a valid discovery at
the time of the withdrawal. In addition, even though there may have
been a proper discovery at the time of a withdrawal or at some other
time in the past, a mining claim cannot be considered valid unless the
claim is at present supported by a sufficient discovery. The loss of the
discovery, either through exhaustion of the minerals, changes in eco-
nomic conditions, or other circumstances, results in the loss of the
location - 629

NATIONAL ENVIRONMENTAL POLICY ACT OF 1969

(See also Environmental Policy Act-if included in this Index.)
GENERALLY
1. Public Land Order No. 2676 (1962), requires the approval of an authorized

officer of the Depattment of the Army before the Secretary of the
Interior can grant a right-of-way over lands subject to the public land
order. The Department of the Interior has no authority to grant a
right-of-way where the approval is withheld - 21

2. The National Historic Preservation Act, Outer Continental Shelf Lands
Act and National Environmental Policy Act authorize a stipulation
which provides that a cultural resource included on or eligible for in-
clusion on the National Register which is discovered by an OCS lessee
as a result of lease operations and which is salvaged, be made reason-
ably available to recognized scientific or educational institutions for
study - 593

NATIONAL HISTORIC PRESERVATION ACT
GENERALLY
1. Sec. 106 of the National Historic Preservation Act requires an agency

granting a right-of-way over Federal lands for a pipeline or other linear
project to (1) identify potentially affected cultural resources; (2) con-
sult regarding such effect with the Advisory Council on Historic Preser-
vation; and (3) to consider these cultural resources in making or deny-
ing the grant. A rule of reason applies as to the scope of the lands to be
inventoried, and the degree of effort required - __-_-_- __- _ 27

2. See. 106 of the National Historic Preservation Act places a duty upon the
Department to insure that issuance of authorizations on the OCS will
not affect significant cultural resources without providing the Advisory
Council on Historic Preservation the opportunity to comment. A rule
of reason applies to the extent of the OCS lands to be studied and the
degree of effort required - -------------_ 593

3. Archival research is first required to determine whether significant cul-
tural resources may be affected by activities on an OCS lease or right-
of-way- _ _---------- _----------- 593

4. Cultural resource surveys should only be undertaken when the results
of archival research indicate the likelihood that significant cultural
resource will be affected by the undertaking and that the resource is
capable of being detected at a reasonable cost and effort -593
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5. When cultural resources are identified on the OCS, it is appropriate to

consider them for nomination to the National Register of Historic
Places -_ _--___----_--_-593

6. Sec. 106 of the National Historic Preservation Act authorizes the De-
partment to require either by regulation or by stipulation in an 00S
lease or right-of-way that the lessee or holder make cultural resource
studies where evidence indicates that such resources may be affected
by operations, and that information discovered be made available to
the Department -___ ----------------------------_ 593

7. The National Historic Preservation Act, Outer Continental Shelf Lands
Act and National Environmental Policy Act authorize a stipulation
which provides that a cultural resource included on or eligible for
inclusion on the National Register which is discovered by an OCS
lessee as a result of lease operations and which is salvaged, be made
reasonably available to recognized scientific or educational institu-
tions for study -.---------------------------------- __-__-__-_ 593

8. The Outer Continental Shelf is not within the jurisdiction of a State His-
toric Preservation Office (SHPO). However, as a matter of comity,
the recommendations of a SHPO as to OCS cultural resources should
be carefully considered -__________----_____-__-_-_____-_-_ 593

APPIrCABIITY
1. The grant of a right-of-way over Federal land for a pipeline or other linear

project is a Federal undertaking which requires the authorizing agency
to comply with sec. 106 of the National Historic Preservation Act,
as implemented by 36 CFR Part 800 -__-_____-___-_-______-___ 27

2. Sec. 106 of the National Historic Preservation Act requires an agency
granting a right-of-way over Federal lands for a pipeline or other
linear project to identify and consider cultural resources on non-Fed-
eral lands affected by construction activities on Federal lands. 36 CFR
800.4(a)- - ______--_--__--_---- ______--___----_----__ 27

3. Sec. 106 of the National Historic Preservation Act requires an agency
granting a right-of-way over Federal lands for a pipeline or other
linear project to identify and consider cultural resources on non-Fed-
eral lands which may foreseeably be affected by the grant of the right-
of-way. A rule of reason applies in determining the extent of non-
Federal lands on which cultural resources are to be identified, and
the degree of effort required. 36 CFR 800.4(a) - _- _____-__-___ 27

4. In the grant of a right-of-way over Federal lands for a pipeline or other
linear project, the scope of lands to which the requirements of sec. 106
of the National Historic Preservation Act apply may be analogous
to the scope of lands to be considered pursuant to sec. 102 of. the Na-
tional Environmental Policy Act - _____-__-__-_-_- __-___ 27

NOTICE
GENERALLY
1. Any document which is sent by certified mail to an individual at his rec-

ord address is considered to have been served at the time of return
by the post office of the undelivered certified letter, such constructive
service being equivalent in legal effect to actual service of the docu-
ment- -___ I-------- 610
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2. Where BLM sends by certified mail a notice to an offeror at his record

address that he must file a certificate as to his qualification to hold
an oil and gas lease, and the letter is returned to BLM marked "Not
Deliverable as Addressed, Unable to Forward," and it is established
that nondelivery was due to post office error, the appellant will not
be considered to have received notice, and the rejection of the lease
offer will be set aside - 7 -------------------------- _ 612

OIL AND GAS LEASES
(See also Mineral Leasing Act, Outer Continental Shelf Lands Act-if included

in this Index.)
GENERALLY
1. Sec. 28 of the Mineral Leasing Act of 1920, 30 U.S.C. § 185 (1976), is not

applicable to on-lease oil and gas production facilities which are in-
cluded in a surface use and operations plan, and which are authorized
by the approval of an application to conduct leasehold operations
or construction activities …-------------- _-__-_-_- __-__- 291

2. Sec. 29 of the Mineral Leasing Act of 1920, 30 U.S.C. § 186 (1976), has
consistently been interpreted as not providing authority separate from
sec. 28 of the Mineral Leasing Act, 30 U.S.C. § 185 (1976), for oil
and gas pipeline rights-of-way. Instead, it reserves to the United States
the right to allow other rights-of-way or to lease other minerals on Fed-
eral land already leased for the extraction of one mineral, and allows
the reservation of the right to dispose of the surface of land leased for
mineral extraction "insofar as said surface is not necessary to the use
of the lessee in extracting and removing deposits thereon" --_- ___ 291

3. The Secretary has broad power to regulate all on-lease activities by oil
and gas lessees and operators pursuant to the conditions contained
in oil and gas leases and his general regulatory authority under the
Mineral Leasing Act. The procedures for regulating activities on oil and
gas leases, established under Secretarial Order 2948 and the; BLM-
USGS Cooperative Procedures Agreement implementing that order,
reserve to the Department the authority to protect the United States
legal interests in the property. The Secretary has broad discretion
either to continue this procedure, or to substitute any other delegation
of his authority and any other reasonable regulatory procedure which
he concludes would equally protect the United States interests - 291

4. All facilities related to an oil and gas lease which are located on Federal
land outside the lease, regardless of their nature, may be constructed
only after appropriate rights-of-way have been granted. Similarly,
on-lease oil and gas transportation facilities and on-4ease commercial
facilities require rights-of-way. Depending on the nature of the facil-
ity, the right-of-way would be granted pursuant to either sec. 28 of
the Mineral Leasing Act of 1920, 30 U.S.C. § 185 (1976), or Title V
of the Federal Land Policy and Management Act of 1976, 43 U.S.C.
§§ 1761-1771 (1976) -__ 291

5. Although under the Departmental regulations a competitive bidder in an
oil and gas lease sale, must, where there is another party in interest,
submit the signed statements required by 43 CFR 3102.7, failure to
comply with the regulation does not require rejection of the bid. This
result follows because in noncompetitive offerings the critical element
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is determining the first qualified offeror. For competitive bidding,
the amount of the bid replaces priority of filing as the dominant
factor- -___ I __ 497

6. Where BLM sends by certified mail a notice to an offeror at his record
address that he must file a certificate as to his qualification to hold
an oil and gas lease, and the letter is returned to BLM marked "Not
Deliverable as Addressed, Unable to Forward," and it is established
that nondelivery was due to post office error, the appellant will not
be considered to have received notice, and the rejection of the lease
offer will be set aside …_---___----------__-- _-_____-_-_- 612

APPLICATIONS
Generally

1. An oil and gas lease offer filed in the name of a corporation in a simultan-
eous filing is properly rejected where it is not accompanied either by
corporate qualification papers or by any reference to a serial number
where such information might be found, as required by 43 CFR
3102.4-1. Such omissions cannot be cured after the drawing - 110

2. Where a corporate simultaneous oil and gas lease offeror alleges no facts
which could disprove its failure to comply with 43 CFR 3102.4-1,
no hearing will be granted as requested - __-__- __-____ 110

3. An entry card in a simultaneous oil and gas lease drawing need not be
rejected under 43 CFR 3112.2-1(a) where the offeror's name and ad-
dress are affixed with a rubber stamp outside the preprinted boxes but
are otherwise legible and in the designated manner on the face of the
card -_--__--___ --_------_---_--_465

Drawings
1. "Interest in an oil and gas lease or offer." Where a party to a pooling

agreement is authorized to advance funds for filing of drawing entry
cards in simultaneous oil and gas lease drawings, payment of rentals,
and office expenses, and is entitled to be reimbursed therefor with
interest and receive a consultation fee from the pooled proceeds of any
leases issued, all parties to the agreement have an interest in each lease
offer within the meaning of 43 CFR 3102.7, requiring the disclosure
of interested parties-_ - ___----_ ------ _---- 465

2. Where a party to a pooling agreement is authorized to advance funds for
filing drawing entry cards in simultaneous oil and gas lease drawings,
payment of rentals, and office expenses, and is entitled to be reimbursed
therefor and receive a consultation fee from the pooled proceeds of the
sale or assignment of any lease issued, the filing in a lease drawing for
a particular parcel by more than one party to the agreement constitutes
a multiple filing in violation of 43 CFR 3112.5-2 -__-__-_-_-- 465

3. An entry card in a simultaneous oil and gas lease drawing need not be
rejected under 43 CFR 3112.2-1(a) where the offeror's name and
address are affixed with a rubber stamp outside the preprinted boxes
but are otherwise legible on the face of the card -___-____-_-__ 465

Sole Party in Interest
1. "Interest in an oil and gas lease or offer." Where a party to a pooling agree-

ment is authorized to advance funds for filing of drawing entry cards
in simultaneous oil and gas lease drawings, payment of rentals, and
office expenses, and is entitled to be reimbursed therefor with interest
and receive a consultation fee from the pooled proceeds of any leases
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issued, all parties to the agreement have an interest in each lease offer
within the meaning of 43 CFR 3102.7, requiring the disclosure of
interested parties -_--_--_----__------___--_--_____-_-___-_ 465

2. Although under the Departmental regulations a competitive bidder in an
oil and gas lease sale, must, where there is another party in interest,
submit the signed statements required by 43 CFR 3102.7, failure to
comply with the regulation does not require rejection of the bid. This
result follows because in noncompetitive offerings the critical element
is determining the first qualified offeror. For competitive bidding, the
amount of the bid replaces priority of filing as the dominant factor 497

COMMUNITIZATION AGREEMENTS
1. Federal lands included in a unit agreement approved pursuant to 30 CFR

Part 226 or a communitization agreement approved pursuant to 43
CFR 3105.2 are treated like an individual oil and gas leasehold for
the purpose of determining whether rights-of-way are required for facil-
ities located thereon - _-------- _-- _--_---- __-__ 291

COMPETITIVE LEASES
1. Although under the Departmental regulations at competitive bidder in an

oil and gas lease sale, must, where there is another party in interest,
submit the signed statements required by 43 CFR 3102.7, failure to
comply with the regulation does not require rejection of the bid. This
result follows because in noncompetitive offerings the critical element
is determining the first qualified offeror. For competitive bidding, the
amount of the bid replaces priority of filing as the dominant factor- 497

DRAINAGE
1. An order by a Conservation Manager of the Geological Survey directing

oil and gas lessees of Outer Continental Shelf lands to subscribe to a
unit plan allocating production from a specific reservoir on the basis
of original net acre-feet of gas-bearing sand, i.e., the volume of gas-
bearing sand in place prior to. production of any gas from the reservoir,
will be affirmed where such a plan of allocation of production is in
common use on OCS lands and it has not been shown that the order is
arbitrary or capricious ----------- _---- _-- 648

FIRST-QUALIFIED APPLICANT
1. An oil and gas lease offer filed in the name of a corporation in a simulta-

neous filing is properly rejected where it is not accompanied either by
corporate qualification papers or by any reference to a serial number
where such information might be found, as required by 43 CFR
3102.4-1. Such omissions cannot be cured after the drawing - 110

ROYALTIES
1. The Crude Oil Windfall Profit Tax Act, P.L. 96-223, 94 Stat. 229 (1980)

imposes the windfall profit tax on Federal oil royalty revenue. The
states have no economic interest, as that phrase is used in the Wind-
fall Profit Tax Act, in Federal royalty revenue that would exempt their
share from taxation. Moreover, revenue from the windfall profit tax
cannot be treated as royalty revenue and be distributed to the states
under sec. 35 of the Mineral Leasing Act, as amended, 30 U.S.C. § 191
(1976). Accordingly, the states' share of Federal oil royalties must be
based upon after-tax royalty revenue - _-_-_-_ - 661
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STIPULATIONS
1. The Secretary has broad power to regulate all on-lease activities by oil

and gas lessees and operators pursuant to the conditions contained in
oil and gas leases and his general regulatory authority under the
Mineral Leasing Act. The procedures for regulating activities on oil
and gas leases, established under Secretarial Order 2948 and- the
BLM-USGS Cooperative Procedures Agreement implementing that
order, reserve to the Department the authority to protect the United
States legal interests in the property. The Secretary has broad dis-
cretion either to continue this procedure, or to substitute any other
delegation of his authority and any other reasonable regulatory pro-
cedure which he concludes would equally protect the United States

- interests _-- ___-- ___-- _---- -- __---- __-- _-- __- --- _----
UNIT AND COOPERATIVE AGREEMENTS

1. Federal lands included in a unit agreement approved pursuant to 30 CFR
Part 226 or a communitization agreement approved pursuant to 43
CFR 3105.2 are treated like an individual oil and gas leasehold for
the purpose of determining whether rights-of-way are required for
facilities located thereon ____--____--__- ______-__-_-_-_

2. The authority to segregate partially unitized oil and gas leases must be
clear, since segregation creates two new leases from a single lease and
fundamentally modifies a lessee's legal rights and obligations. Such
authority will not be presumed or extrapolated from a general grant
of regulatory authority ____------ __----- _- _ ______---

3. An order by a Conservation Manager of the Geological Survey directing oil
and gas lessees of Outer Continental Shelf lands to subscribe to a unit
plan allocating production from a specific reservoir on the basis of orig-
inal net acre-feet of gas-bearing sand, i.e., the volume of gas-bearing
sand in place prior to production of any gas from the reservoir, will,
be affirmed where such a plan of allocation of production is in common
use on OCS lands and it has not been shown that the order is arbitrary
or capricious ------------------ ---- ____- _--- ___-----------

OUTER CONTINENTAL SHELF LANDS ACT
(See also Oil & Gas Leases-if included in this Index.)

GENERALLY
1. The Outer Continental Shelf Lands Act, as amended, 43 U.S.C. §§ 1331-56

(Supp. II 1978), provides the exclusive authority for the development
of minerals on the outer continental shelf. Mining claims situated on
the outer continental shelf assertedly located pursuant to the placer
provisions of the general mining law, 30 U.S.C. §§ 35-36 (1976), must
be declared null and void _------_----_-__-_-_

2. Apart from control over authorizations to exploit the mineral resources of
the OCS, the Department has no authority to regulate activities affect-
ing mineral resources on the OCS --------

3. The National Historic Preservation Act, Outer Continental Shelf Lands
Act and National Environmental Policy Act authorize a stipulation
which provides that a cultural resource included on or eligible for in-
clusion on the National Register which is discovered by an OCS lessee
as a result of lease operations and which is salvaged, be made reason-
ably available to recognized scientific or educational institutions for
study _----- ---------------------- --- -
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4. The legislative history of the OCS Lands Act shows that the Secretary is

authorized to modify and incorporate the regulatory provisions of the
Mineral Leasing Act, as they existed in 1953 when the OCS Lands Act
was passed, into OCS leasing regulations as the circumstances of off-
shore leasing make appropriate - _ _ _ 616

5. The Secretary generally is free to adopt any reasonable regulatory meas-
sures which he determines to be necessary and proper to prevent waste,
conserve natural resources, protect correlative rights, or carry out
the leasing provisions of the OCS Lands Act, regardless of whether such
measures are expressly listed in either the Act or the Mineral Leasing
Act ------- __ --------_--_-- 616

GEOLOGICAL AND GEOPHYSICAL EXPLORATION
Generally

1. A deep stratigraphic test, whether drilled on or off a structure believed to
hold oil or gas, is a kind of geological exploration. Therefore, the Secre-
tary has the authority to allow pwelease on-structure tests under sec.
11 of the Outer Continental, Shelf Lands Act - 517

Reimbursement
1. The U.S. Geological Survey must pay permittees reasonable reproduction

costs for geological data and information submitted under sec. 26- 563
OIL AND GAS INFORMATION PROGRAM

Reimbursement
1. The U.S. Geological Survey has a right to look at all of a lessee's geological

and geophysical data and information. If it keeps the lessee's copy, it
must pay the lessee a reasonable sum for reproduction costs. In certain
situations, the Survey must also pay the lessee a reasonable sum for
processing geophysical data -___ _ 563

Secretary's Access to Data and Information
1. Sec. 26(a) (1) (A) applies to geological and geophysical data and informa-

tion only. Other types of data and information are gathered under
other sections of the Act -_---_-____-_______-_____---__ 563

2 The Secretary may require permittees to ship data and information to him
for review. If he then decides to keep them, he must pay the reimburse-
ment required by sec. 26 - __-- __---- ___-- ______-_-_____ 563

OIL AND GAS LEASES
1. The Secretary's mandate under the Outer Continental Shelf Lands Act,

43 U.S.C. § 1331 et seq. (Supp. II 1978), to administer and supervise
development and production of the oil and gas resources of the OCS
could not be accomplished without the authority-to require develop-
ment and production plans from oil and gas lessees in the Gulf of
Mexico ---------------- - -- 544

2. Sec. 25 of the Outer Continental Shelf Lands Act, 43 U.S.C. § 1351 (Supp.
II 1978) does not deprive the Secretary of authority to require develop-
ment and production plans for oil and gas leases in the Gulf of Mexico 544

3. Sees. 2 5(a)(1) and (b) of the Outer Continental Shelf Lands Act, 43 U.S.C.
§ 135 1(a) (1) and (b) (Supp. II 1978), exempt oil and gas lessees in the
Gulf of Mexico and OCS lessees who have discovered oil or gas in
paying quantities at the time of enactment of these sections from
submitting development and production plans which meet the require-
ments of sec. 25 of the Act ---- 544
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4. The Secretary need not apply the criteria of sec. 25(c) of the Outer Con-

tinental Shelf Lands Act, 43 U.S.C. § 1351(c) (Supp. II 1978), which
describe the contents of a development and production plan, to lessees
in the western Gulf of Mexico if the full range of information required
by sec. 25(c) is not necessary for effective administration of the ex-
empted leases ----------------- 54-----------I---- - 44

5. The submission of environmental reports is not necessary for oil and gas
lessees in the Gulf of Mexico except where the environmental informa-
tion in the report is necessary for a state with an approved coastal
zone management plan to make a consistency determination or is
necessary for the Secretary to carry out his statutory responsibil-
ities - _-------- ----------------------------- 544

6. No environmental impact statements need be prepared prior to the
approval of development and production plans for oil and gas leases in
the western Gulf of Mexico -_--___----____-__-_-____ -_-_ 544

7. The Secretary is not required to follow the approval time frames set out
in sec. 25(g) and (h) of the Outer Continental Shelf Lands Act,
43 U.S. C. § 1351 (g) and (h) (Supp. II 1978), when considering develop-
ment and production plans submitted by oil and gas lessees in the
western Gulf of Mexico - _-- __--_----___ --_-___ - ___ 545

S. Oil and gas leases in the western Gulf of Mexico are not exempt from the
requirement in sec. 19 of the Outer Continental Shelf Lands Act, 43
U.S.C. § 1345 (Supp. II 1978), which provides that the Governor of
any affected state and the executive of any affected local government in
such state shall have a 60-day period, prior to the approval of a
development and production plan for a lessee to submit recommenda-
tions to the Secretary -_----__--------_---- 545

9. Oil and gas lessees in the western Gulf of Mexico are not exempt from
sec. 5(a)(8) of the Outer Continental Shelf Lands Act, 43 U.S.C.
§ 1334(a)(8) (Supp. II 1978), requiring that lessees comply with air
quality standards to the extent that authorized activities significantly
affect the air quality of any state -__-__-_-_- _-_- _____ 545

10. Western Gulf of Mexico lessees conducting activities for which a Federal
license or permit is required and which affect any land use or water use
in the coastal zone of a state with an approved state coastal zone
management program are not exempt from the federal consistency
requirements of sec. 25(d) and (h) of the Outer Continental Shelf
Lands Act, 43 U.S.C. § 1351(d) and (h) (Supp. II 1978) -______ 545

11. The Secretary is authorized to require the prompt and efficient exploration
and development of the entire area of each offshore oil and gas lease
by § 5 of the OCS Lands Act, various regulations, the terms of each
lease, and, in some cases, implied covenants of diligent development--- 617

12. An order by a Conservation Manager of the Geological Survey directing
oil and gas lessees of Outer Continental Shelf lands to subscribe to a
unit plan allocating production from a specific reservoir on the basis of
original net acre-feet of gas-bearing sand, i.e., the volume of gas-
bearing sand in place prior to production of any gas from the reservior,
will be affirmed where such a plan of allocation of production is in
common use on OCS lands and it has not been shown that the order
is arbitrary or capricious -------------- 648
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1. Sec. 5 of the OCS Lands Act implicitly authorizes the Secretary to require

compulsory unitization of offshore oil and gas leases _ _
2. The Secretary is not authorized to require compulsory segregation of an

offshore oil and gas lease when part of it is committed to a unit
agreement …__-- - -- - -- - -- - -- - -- -___ -- - - _- -

3. Sec. 5 of the OCS Lands Act of 1953 does not provide the clear authority
required to permit segregation of OCS leases, since it neither expressly
mentions the power to segregate nor incorporates the segregation
authority added to the Mineral Leasing Act in 1954 - __- __-

4. The U.S. Geological Survey may not condition its approval of any unit
agreement or development plan for an offshore oil and gas lease upon
the lessee's consent to segregation - __-_-_-_-_-____-

5. An order by a Conservation Manager of the Geological Survey directing
oil and gas lessees of Outer Continental Shelf lands to subscribe to a
unit plan allocating production from a specific reservoir on the basis
of original net acre-feet of gas-bearings sand, i.e., the volume of gas-
bearing sand in place prior to production of any gas from the reservoir,
will be affirmed where such a plan of allocation of production is in
common use on OCS lands and it has not been shown that the order
is arbitrary or capricious - ___-- __-- ___-_ -_ 6

PATENTS OF PUBLIC LANDS
DEPARTMENT OF THE INTERIOR INSTRUCTION, 44 L.D. 513 (1919)
1. The Federal interest retained in an authorized improvement constructed

and maintained under principles of Instructions, 44 L.D. 513 (1916),
is limited to the improvement itself. The exception for the improve-
ment is inserted in a patent for the purpose of giving public notice
that the improvement is there; eliminating the improvement from the
conveyance; and for assuring any attendant right of the Federal Gov-
ernment to go onto the land for purposes consistent with its ownership
in the improvement -4 ____

2. A notation on the land records of a 44 L.D. 513, interest must be removed,
and no reservation of such interest can be included on subsequent
patents, when the subject improvement is no longer needed or used
for or by the United States ----- 4

PHOSPHATE LEASES AND PERMITS
YT ASE

i48

80

80

1. In determining whether a permittee is entitled to a preference right lease
the Secretary must consider all legal and economic conditions affecting
the proposed operation of the lease as of the time of the determination,
including the applicable statutory minimum production royalty rate.
A preference right lease must provide for a production royalty rate in
conformity -with the statutory minimum rate applicable at the time
of issuance -_--------_---- 69

ROYALTIES

1. In determining whether a permittee is entitled to a preference right lease
the Secretary must consider all legal and economic conditions affecting
the proposed operation of the lease as of the time of the determination,
including the applicable statutory minimum production royalty rate.
A preference right lease must provide for a production royalty rate
in conformity with the statutory minimum rate applicable at the time
of issuance - 69
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1. In determining whether a permittee is entitled to a preference right lease
the Secretary must consider all legal and economic conditions affecting
the proposed operation of the lease as of the time of the determination,
including-the applicable statutory minimum production royalty rate.
A preference right lease must provide for a production royalty rate in
comformity with the statutory minimum rate applicable at the time
of issuance - _ ---------------------- 69

ROYALTIES
1. In determining whether a permittee is entitled to a preference right lease

the Secretary must consider all legal and economic conditions affecting
the proposed operation of the lease as of the time of the determination,
including the applicable statutory minimum production royalty rate.
A preference right lease must provide for a production royalty rate in
conformity with the statutory minimum rate applicable at the time of
issuance - I-------------------_ 69

PUBLIC SALES
PREFERENCE RIGHTS

1. An assertion of a preference right to purchase public land offered for public
sale pursuant to the Unintentional Trespass Act of Sept. 26, 1968, 82
Stat. 870 (43 U.S.C. §§ 1431-1435 (1976)) (now covered by the
Federal Land Policy and Management Act of 1976, 43 U.S.C. §§ 1701,
1722 (1976)), is improperly rejected when the applicant submits satis-
factory equitable proof of his: "ownership" of contiguous lands by
showing that he has contracted to purchase such land, has made at
least partial payment therefor, and is in possession thereof - 350

REGULATIONS
(See also Administrative Procedure-if included in this Index.).

APPLICABILITY
1. Where the holder of a coal prospecting permit completes his exploration and

applies for a preference right coal lease in 1973, the application must be
adjudicated on the basis of the applicant's subsequent conformity with
regulations amended in 1976 with retroactive effect. However, where
the application is summarily rejected solely for the reason that the
applicant's supplemental submission is "inadequate," without identi-
fying the deficiency, the decision will be vacated and the case remanded
for readjudication - _---- _----_----=---- 14

INTERPRETATION
1. An assertion of a preference right to purchase public land offered for

public sale pursuant to the Unintentional Trespass Act of Sept. 26,
1968, 82 Stat. 870 (43 U.S.C. §§ 1431-1435 (1976)) (now covered by
the Federal Land Policy and Management Act of 1976, 43 U.S.C.
§§ 1701,1722 (1976)), is improperly rejected when the applicant submits
satisfactory equitable proof of his "ownership" of contiguous lands by
showing that he has contracted to purchase such land, has made at
least partial payment therefor, and is in possession thereof _ 350

RIGHTS-OF-WAY
(See also Indian Lands, Reclamation Lands-if included in this Index.)

GENERALLY
1. Public Land Order No. 2676 (1962), requires the approval of an authorized

officer of the Department of the Army before the Secretary of the
Interior can grant a right-of-way over lands subject to the public land
order. The Department of the Interior has no authority to grant a
right-of-way where the approval is withheld -- 21
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2. In reviewing a decision to grant a right-of-way based upon an environ-

mental analysis report, the' decision will be upheld where the record
evidences consideration of all available information and a reasoned
analysis of the factors involved, made in due regard for the public
interest… 21interest -__-_-___-_----------------------------- _ 2

3. The grant of a right-of -way over Federal land for a pipeline or other linear
project is a Federal undertaking which requires the authorizing agency
to comply with sec. 106 of the National Historic Preservation Act, as
implemented by 36 CFR Part 800 - _-_-_- __-___-_-_- __ 27

ACT OF FEBRUARY 25, 1920
1. Sec. 28 of the Mineral Leasing Act of 1920, 30 U.S.C. § 185 (1976), is not

applicable to on-lease oil and gas production facilities which are in-
cluded in a surface use and operations plan, and which are authorized
by the approval of an application to conduct leasehold operations or
construction activities -_--_----_------_--_-_- _-_-_-_ 291

2. Federal lands included in a unit agreement approved pursuant to 30 CFR
Part 226 or a communitization agreement approved pursuant to 43
CFR 3105.2 are treated like an individual oil and gas leasehold for the
purpose of determining whether rights-of-way are required for facilities
located thereon - _-------------- _-- _-------- 291

3. Sec. 29 of the Mineral Leasing Act of 1920, 30 U.S.C. § 186 (1976), has
consistently been interpreted as not providing authority separate from
see. 28 of the Mineral Leasing Act, 30 U.S.C. § 185 (1976), for oil and
gas pipeline rights-of-way. Instead, it reserves to the United States
the right to allow other rights-of-way or to lease other minerals on
Federal land already leased for the extraction of one mineral, and
allows the reservation of the right to dispose of the surface of land
leased for mineral extraction "insofar as said surface is not necessary to
the use of the lessee in extracting and removing deposits thereon" -291

4. All facilities related to an oil and gas lease which are located on Federal
land outside the lease, regardless of their nature, may be constructed
only after appropriate rights-of-way have been granted. Similarly,
on-lease oil and gas transportation facilities and on-lease commercial
facilities require rights-of-way. Depending on the nature of the facil-
ity, the right-of-way would be granted pursuant to either sec. 28 of
the Mineral Leasing Act of 1920, 30 U.S.C. § 185 (1976), or Title V
of the Federal Land Policy and Management Act of 1976, 43 U.S.C.
§§ 1761-1771 (1976) - __ __ 291

APPLICATIONS
1. The Federal Land Policy and Management Act of 1976 authorizes the

Bureau of Land Management to recover reasonable costs including
costs of environmental analyses for applications of rights-of-way
across public lands - _ _ 473

2. Costs not directly associated with the processing or monitoring of a right-
of-way application, such as evaluation of the mine to be served by
the rights-of-way, are not authorized by the Federal Land Policy and
Management Act of 1976 and are not reimbursable pursuant to 43
CFR 2802.1-2 -_------------- --- 473

3. Management overhead costs are not recoverable from right-of-way appli-
cants under 43 CFR 2802.1-2 - 473
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1. Sec. 106 of the National Historic Preservation Act requires an agency
granting a right-of-way over Federal lands for a pipeline or other
linear project to (1) identify potentially affected cultural resources;
(2) consult regarding such effect with the Advisory Council on His-
toric Preservation; and (3) to consider these cultural resources in
making or denying the grant. A rule of reason applies as to the scope
of the lands to be inventoried, and the degree of effort required- --___ __ 27

2. The grant of a right-of-way over Federal land for a pipeline or other linear
project is a Federal undertaking which requires the authorizing agency
to comply with sec. 106 of the National Historic Preservation Act,
as implemented by 36 CFR Part 800 - __-_-_ -_- 27

3. Sec. 106 of the National Historic Preservation Act requires an agency
granting a right-of-way over Federal lands for a pipeline or other
linear project to identify and consider cultural resources on non-Fed-
eral lands affected by construction activities on Federal lands. 36 CFR
800.4(a) - I----------------------- 27

4. Sec. 106 of the National Historic Preservation Act requires an agency
granting a right-of-way over Federal lands for a pipeline or other
linear project to identify and consider cultural resources on non-Fed-
eral lands which may foreseeably be affected by the grant of the right-
of-way. A rule of reason applies in determining the extent of non-
Federal lands on which cultural resources are to be identified, and the
degree of effort required. 36 CFR 800.4(a) ___ -_-_-_-_- 27

5. In the grant of a right-of-way over Federal lands for a pipeline or other
linear project, the scope of lands to which the requirements of sec. 106
of the National Historic Preservation Act apply may be analogous to
the scope of lands to be considered pursuant to sec. 102 of the National
Environmental Policy Act -_----_--____--_____-__-_-_______ 27

FEDERAL LAND POLICY AND MANAGEMENT ACT OF 1976

1. Public Land Order No. 2676 (1962), requires the approval of an authorized
officer of the Department of the Army before the Secretary of the
Interior can grant a right-of-way over lands subject to the public land
order. The Department of the Interior has no authority to grant a
right-of-way where the approval is withheld - 21

2. All facilities related to an oil and gas lease which are located on Federal
land outside the lease, regardless of their nature, may be constructed
only after appropriate rights-of-way have been granted. Similarly, on-
lease oil and gas transportation facilities and on-lease commercial facil-
ities require rights-of-way. Depending on the nature of the facility, the
right-of-way would be granted pursuant to either sec. 28 of the Mineral
Leasing Act of 1920, 30 U.S.C. § 185 (1976), or Title V of the Federal
Land Policy and Management Act of 1976, 43 U.S.C. §§ 1761-1771
(1976) 291

3. The Federal Land Policy and Management Act of 1976 authorizes the
Bureau of Land Management to recover reasonable costs including
costs of environmental analyses for applications of rights-of-way
across public lands -_-------------------- 473

4. Costs not directly associated with the processing or monitoring of a right-
of-way application, such as evaluation of the mine to be served by the
rights-of-way, are not authorized by the Federal Land Policy and
Management Act of 1976 and are not reimbursable pursuant to 43
CFR 2802.1-2 ----------
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(See also Administrative Procedure, Appeals, Contests & Protests, Contracts,
Hearings, Indian Probate, Practice Before the Department-if included in
this Index.)

GENERALLY

1. Any document whichis sent by certified mail to an individual at his record
address is considered to have been served at the time of return by the
post office of the undelivered certified letter, such constructive service
being equivalent in legal effect to actual service of the document--- 610

APPEALS

Burden, of Proof
1. The assertion that annual assessment work has not been performed is the

assertion of a negative fact. If an examination of the mining claims
and the nearby lands does not reveal the accomplishment of the
required work, and there is no record of any. such work having been
performed, then evidence to this effect would be sufficient to estab-
lish a prima facie case. It would then devolve upon the claimant to
show by a preponderance of the countervailing evidence that he has
substantially complied with the statute - __-__-_-_- __-__ 249

2. In a Government contest proceeding to determine the validity of a mining
claim, the claimant is always the proponent of the rule or order,
always the one claiming to have earned the benefit of the mining laws
through his compliance therewith. Regardless of whether the issue on
which the validity of the claim rests is discovery, mode of location, or
performance of assessment work, the relative position and obligation of
the contestant and the contestee remain the same- - ___ 249

Motions
1. The Government's motion for reconsideration, which contends that the

current version of the Limitation of Cost clause does not entitle a
contractor to additional funding for a change unless the contracting
officer specifically increases the estimated cost, provides no basis for
overturning the Board's principal decision allowing excess costs attrib-
utable to a constructive change, where the contracting officer was
given advance notice that the estimated costs would be exceeded and
took no action to advise the contractor that no funding would be
provided or to stop the project officer from asking for continued per-
formance of the changed work - ___ -- _ -_ ----- 7

Reconsideration
1. The Government's motion for reconsideration, which contends that the

current version of the Limitation of Cost clause does not entitle a
contractor to additional funding for a change unless the contracting
officer specifically increases the estimated cost, provides no basis for
overturning the Board's principal decision allowing excess costs attrib-
utable to a constructive change, where the contracting officer was
given advance notice that the estimated costs would be exceeded and
took no action to advise the contractor that no funding would be pro-
vided or to stop the project officer from asking for continued per-
formance of the changed work - _- - _- -- _ - 7

Statement of Reasons
1. The Government's motion for reconsideration, which contends that the

current version of the Limitation. of Cost clause does not entitle a
contractor to additional funding for a change unless the contracting
officer specifically increases the estimated cost, provides no basis for
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overturning the Board's principal decision allowing excess costs attrib-
utable to a constructive change, where the contracting. officer was
given advance notice that the estimated costs would be exceeded and
took no action to advise the contractor that no funding would be
provided or to stop the project officer from asking for continued per-
formance of the changed work - _------ __-____-_-_-__-_-_ 7

EVIDENCE

1. In determining the validity of a mining claim in a Government contest,
the entire evidentiary record must be considered. If the Government
fails to make a sufficient prima facie case against a mining claim, the
claimant may move to have the contest dismissed and rest his case.
However, when the claimant goes forward with his evidence, the Ad-
ministrative Law Judge must consider the evidence presented and
weigh it in accordance with its probative value. In choosing to rebut
the case, the claimant bears the burden of doing so by a preponderance
of the evidence and bears the risk of nonpersuasion if he fails - _ 35

GOVERNMENT CONTESTS

1. In determining the validity of a mining claim in a Government contest,
the entire evidentiary record must he considered. If the Government
fails to make a sufficient prima facie case against a mining claim, the
claimant may move to have the contest dismissed and rest his case.
However, when the claimant goes forward with his evidence, the Ad-
ministrative Law Judge must consider the evidence presented and
weigh it in accordance with its probative value. In choosing to rebut
the case, the claimant bears the burden of doing so by a preponderance
of the evidence and bears the risk of nonpersuasion if he fails - 35

2. In a mining contest, a matter not charged in the complaint cannot be used
as a ground to invalidate a claim, unless it has been raised at the hear-
ing and the contestee has not objected - _-_- __- __-_- _ 36

3. The assertion that annual assessment work has not been performed is the
assertion of a negative fact. If an examination of the mining claims and
the nearby lands does not reveal the accomplishment of the required
work, and there is no record of any such work having been performed,
then evidence to this effect would be sufficient to establish a prima facie
case. It would then devolve upon the claimant to show by a prepon-
derance of the countervailing evidence that he has substantially com-
plied with the statute - __- __-_- __-_- ----------------- 249

4. In a Government contest proceeding to determine the validity of a mining
claim, the claimant is always the proponent of the rule or order, always
the one claiming to have earned the benefit of the mining laws through
his compliance therewith. Regardless of whether the issue on which the
validity of the claim rests is discovery, mode of location, or perform-
ance of assessment work, the relative position and obligation of the
contestant and the contestee remain the same -__-_-_-_-_ - 249

5. Where the Government contests the validity of a mining claim for non-
performance of annual assessment work, there is nothing inherent or
implied in that action which requires a conclusion that the claim is
valid in all other respects, nor may the bringing of such an action be
treated as tantamount to an admission by the Goverfnment that
"property rights in the claim have been established by the making of
a valid location." - _-------------- -------- 249



724 INDEX-DIGEST

RULES OF PRACTICE-Continued
HEARINGS Page.
1. In a mining contest, a matter not charged in the complaint cannot be used

as a ground to invalidate a claim, unless it has been raised at the he ar-
ing and the contestee has not objected- _- ---------------_36

2. Where a corporate simultaneous oil and gas lease offeror alleges no facts
which could disprove its failure to comply with 43 CFR 3102.4-1, no
hearing will be granted as requested - _-__-___-_______-_-__ 110

3. The Board of Land Appeals will not order a further hearing in a mining
claim contest case where a patent application has been filed merely
because the evidentiary record is inadequate to invalidate the claims
for lack of a discovery of a valuable mineral deposit, if the claimant is
found to have met the discovery test - __-_-_-_-_-_____ 387

SECRETARY OF THE INTERIOR
(See also Administrative Authority-if included in this Index.)
1. The Secretary has broad power to regulate all on-lease activities by oil and

gas lessees and operators pursuant to the conditions contained in oil
and gas leases and his general regulatory authority under the Mineral
Leasing Act. The procedures for regulating activities on oil and gas
leases, established under Secretarial Order 2948 and the BLM-USGS
(Cooperative Procedures Agreement implementing that order, reserve
to the Department the authority to protect the United States legal
interests in the property. The Secretary has broad discretion either
to continue this procedure, or to substitute any other delegation of his
authority and any other reasonable regulatory procedure which he
concludes would equally protect the United States interests -_-___-_ 291

2. Under 43 U.S.C. § 1714(b) (1976) a publication in the Federal Register of
notification of an. application for withdrawal, which publication tem-
porarily segregates land from the operation of the mining laws, does
not withdraw the land, and therefore the notice need not be signed by
the Secretary or an individual in the Office of the Secretary who has
been appointed by the President, by and with the advice and consent
of the Senate - _------------------ _--_-- 462

3. The Secretary of the Interior is authorized, and is under a duty to con-
Sider and determine what lands are public lands of the United States,
and after having made that determination the Secretary has the
authority to determine the validity of mining claims on any public
lands of the United States after adequate notice and opportunity for
a hearing. A mining contest may be initiated under the authority of the
Secretary of the Interior by the Bureau of Land Management at the
behest of the Forest Service and prosecuted by counsel employed by
the Department of Agriculture, with Forest Service employees as
witnesses, where such action is in accordance with a Memorandum
of Understanding between the agencies - _- __-_-_-_629

SODIUM LEASES AND PERMITS
PREFERENCE RIGHT LEASES
1. In determining whether a permittee is entitled to a preference right lease

the Secretary must consider all legal and economic conditions affecting
the proposed operation of the lease as of the time of the determination,
including the applicable statutory minimum production royalty rate.
A preference right lease must provide for a production royalty rate in
conformity with the statutory minimum rate applicable at the time
of issuance - _----- ---- _-------------------------- 69
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1. In determining whether a permittee is entitled to a preference right lease

the Secretary must consider all legal and economic conditions affecting
the proposed operation of the lease as of the time of the determination,
including the applicable statutory minimum production royalty rate.
A preference right lease must provide for a production royalty rate in
conformity with the statutory minimum rate applicable at the time
of issuance - ____ ___ ______---------- _-- __-_____-_-_ 69

STARE DECISIS
1. Failure to maintain a claim by doing assessment work each year may

constitute evidence of abandonment. Independently, a failure to
substantially comply with the requirement that annual assessment
work be performed, 30 U.S.C. § 28 (1976), requires a finding that the
claim has not been "maintained" within the meaning of sec. 37 of the
Mineral Leasing Act, 30 U.S.C. § 193 (1976), and may result in a
forfeiture of the claim. Hickel v. The Oil Shale Corp., 400 U.S. 48
(1970) - _----------------------------------------- __ 249

STATUTES

1. One seeking an exemption from the coverage of a statute, especially: a
statute whose purpose is corrective, must affirmatively demonstrate
entitlement to that treatment - _ 138

SURFACE MINING CONTROL AND RECLAMATION ACT OF 1977
GENERALLY
1. Where a surface coal mining operation affects previously mined'lands, the

fact that an alleged violation could have existed before the present
operation does not relieve the permittee from responsibility for the
violation - __- - ------------------------------- 494

ABATEMENT
Remedial Actions

1. When a permittee does not have approval from the regulatory authority
for an exemption from the requirements of the Act at the time of an
OSM inspection, the inspector may properly require remedial action of
a reclamation nature in a notice of violation - _- __-____435

ADMINISTRATIVE PROCEDURE
Generally

1. Affidavits to support allegations of fact in a motion for summary de-
cision filed pursuant to 43 CFR 4.1125 are not necessary when there
is no -disputed issue as to any material fact -__-_-_- 138

2. Under 43 CFR 4.1153 OSM has an absolute right to submit an answer to
a petition within 30 days from receipt of a copy of the petition. After
that time, the Administrative Law Judge has discretion to regulate
the scope of the answer in any reasonable manner -__- __-_ 187

3. The Board will not rule on the merits of a notice of violation that is not
properly before it - __------ _---- _-- _----_-------_ 324

4. Pursuant to 43 CFR 4.1161-.1162, it was error for the Administrative
Law Judge not to dismiss an application for review filed with the
Hearings Division after the time prescribed for such applications _ 362

5. Under the circumstance of this case, it was error for the Administrative
Law Judge to vacate a notice of violation on his own motion on the
grounds that it lacked reasonable specificity as required by sec. 521(a)
(5) of the Act when the parties expressed no confusion about the
nature of the alleged violation- - I _ _ 521

338-173 0 - 81 - 5
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Findings Page
1. When a cessation order indicates that it is being issued both because the

condition, practice, or violation is causing or can reasonably be ex-
pected to cause significant, imminent environmental harm and because
there has been a failure to abate a violation listed in a notice of viola-
tion, a finding of either of those grounds is sufficient to sustain the
cessation order -__----___----_----___--_--------_ --_ 414

Scope of Review
1. The Interior Board of Surface Mining and Reclamation Appeals is not

the proper forum to consider the constitutionality of regulations pro-
mulgated by the Secretary -__---- _--__---_ -_ 643

APPICABILITY
Initial Regulatory Program

1. The Office of Surface Mining Reclamation and Enforcement has juris-
diction to enforce the initial Federal performance. standards against a
surface disturbance in Kentucky of less that 2 acres and the Federal
2-acre exemption set forth in 30 .CFR 700.11(b) is not applicable
where the disturbance is physically related to a surface coal mining
operation under permit from the Commonwealth of Virginia, and
where the disturbance is not a discrete operation but was undertaken
in furtherance of the Virginia operation - ____-__-_- ___-__ 580

APPROXIMATE ORIGINAL CONTOUR
Generally

1. Elimination of a highwall is a specific requirement of 30 CFR 715.14 which
must be satisfied in order to achieve approximate original contour. If
a highwall has not been eliminated, it necessarily follows that return
to approximate original contour has not been accomplished - 61

2. The augering of a coal seam in an orphan highwall may make a permittee
responsible for returning the entire highwall to approximate original
contour - __------_----_ --_---------I 645

BACKEIIIING AND GRADING REQUIEMENTS
Generally

1. Elimination of a highwall is a specific requirement of 30 CFR 715.14
which must be satisfied in order to achieve approximate original con-
tour. If a highwall has not been eliminated, it necessarily follows that
return to approximate original contour has not been accomplished--- 61

2. Under the circumstances of this case, sufficient evidence was presented
to show that unforeseen circumstances arose during regrading, that
the state regulatory authority approved a change to the permit under
its established procedures, and that the change was carried out in
accordance with the requirements of 30 CFR 715.14(b) - __ 522

Highwall Elimination
1. In a steep slope mining operation all highwalls must be completely back-

filled after mining is concluded, even where retention of an access road
has been approved as part of a postmining land use- - _ _ 570

2. The augering of a coal seam in an orphan highwall may make a permittee
responsible for returning the entire highwall to approximate original
contour- - _ 645

Previously Mined Lands
1. The augering of a coal seam in an orphan highwall may make a permittee

responsible for returning the entire highwall to approximate original
contour - ---- -------------------------------- 645



INDEX-DIGEST

SURFACE MINING CONTROL AND RECLAMATION ACT OF 1977-Continued
CESSATION ORDERS

Generally Page
1. A cessation order is not properly issued under sec. 521(a) (2) of the Act

unless the environmental harmalleged to be significant may be described
objectively on the basis of observations or measurements - 168

2. A cessation order is not properly issued under sec. 521(a) (2) of the Act
when the evidence does not support a finding that significant environ-
mental harm may reasonably be expected to occur before the expira-
tion of an abatement period that would be set pursuant to sec. 521
(a) (3) of the Act - _-------------------------------------- 168

3. Where OSM fails to hold an informal assessment conference within 60
days of the request and the person assessed a civil penalty timely
objects to the date of the conference but alleges no' actual prejudice,
no relief is appropriate - _ ____-_-__ -_-_- 319

4. Where OSM fails to hold an informal assessment conference within 60
days of the request and the person assessed a. civil penalty timely
objects to the date of the conference but then does not forward the
proposed penalty with its petition for review, the petition mustbe
dismissed - 319

5. When a cessation order indicates that it is being issued both because
the condition, practice, or violation is causing or can reasonably be
expected to cause significant, imminent environmental harm and
because there has been a failure to abate a violation listed in a notice
of violation, a finding of eitherof those grounds is sufficient to sustain
the cessation order - 414

CIVIL PENALTIES
Generally

1. 43 CFR 4.1260 does not authorize temporary relief from the requirement
of 43 CFR 4.1152(b) that a proposed civil penalty be paid into escrow
pending a final determination on the merits of the case -__- ___-_ 417

2. 30 CFR 723.14(a) does not authorize an Administrative Law Judge to
reduce the number of days for which a civil penalty may be assessed
when the obligation to abate the violation has not been suspended- 417

Hearings Procedure
1. Under 43 CFR 4.1153 OSM has an absolute right to submit an answer to

a petition within 30 days from receipt of a copy of the petition. After
that time, the Administrative Law Judge has discretion to regulate
the scope of the answer in any reasonable manner -____ ___ 187

2. Where OSM fails to hold an informal assessment conference within 60 days
of the request and the person assessed a civil penalty timely objects to
the date of the conference but alleges no actual prejudice, no relief is
appropriate_ - -- _ --------------------------------- 319

3. Where OSM fails to hold an informal assessment conference within 60 days
of the request and the person assessed a civil penalty timely objects to
the date of the conference but then does not forward the proposed
penalty with its petition for review, the petition must be dismissed- 319

ENFORCEMENT PROCEDURES
Generally

1. The Office of Surface Mining Reclamation and Enforcement is authorized
to issue a notice of violation for noncompliance with the initial regula-
tory program even if a state has already initiated enforcement action
for the same violation - _------- 10
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Generally-Continued Page

2. The Secretary of the Interior, through the promulgation of regulations,
has determined that sec. 521(a) (1) of the Act does not apply during the
initial regulatory program- __ _ -__-__-_____ -_-_-_-_ 324

3. OSM is required to issue a notice for violations of the initial regulatory
program even if a state has already taken enforcement action against
the same violation - __-- _--------__ -- 324

ENVIRONMENTAL HARM
Imminence

1. A cessation order is not properly issued under sec. 521 (a) (2) of the Act
when the evidence does not support a finding that significant environ-
mental harm may reasonably be expected to occur before the expiration
of an abatement period that would be set pursuant to sec. 521 (a) (3)
of the Act - _--___--__ --__ --_____--_--_-- 168

Significance
1. A cessation order is not properly issued under sec. 521(a) (2) of the Act

unless the environmental harm alleged to be significant may be de-
scribed objectively on the basis of observations or measurements-__ 168

EVIDENCE
Generally

1. Since the reviewing authority may use interference with an inspection
against the permittee in any way deemed appropriate, a permittee
who interferes with an inspection does so at the risk of severely prej-
udicing its own case- ------------------------------- 172

2. The existence of an intermittent stream at the time of an OSM inspec-
tion and at subsequent inspections and the statements of mine officials
that an intermittent stream existed before the initial inspection raise
a rebuttable presumption that an intermittent stream subject to the
requirements of 30 FR 715.17(d) existed prior to mining -- 383

3. Persuasive, uncontradicted evidence that the state regulatory authority
considered a stream to be ephemeral before the granting of a permit,
coupled with other evidence to the same effect, is sufficient under the
circumstances to rebut the presumption that an intermittent stream
existed prior to mining- - I _ -___ -_________________ -_- 383

4. It is not error for an Administrative Law Judge to rely on hearsay evi-
dence of chain of custody when the permittee challenges that evidence
only by asserting that it is hearsay - __- __- ___-__-_- __ 440

5. Under the circumstances of this case, sufficient evidence was presented
to show that unforeseen circumstances arose during regrading, that
the state regulatory authority-approved a change to the permit under
its established procedures, and that the change was carried out in
accordance with the requirements of 30 CFR 715.14(b) - 522

6. A prima facie case for the existence of a human burial ground can be
established by evidence that stones at the purported site of the burial
ground bear inscriptions generally associated with gravemarkers,
combined with evidence that the site is described as a "cemetery" in a
coal lease pertinent to land that includes the site -_-__-_-_-_ 589

7. In this case, because OSM presented sufficient evidence to establish a
prima facie case that the permittee had auger-mined the coal seam at
the base of an orphan highwall and that that mining had an adverse
physical impact on the highwall, it was error for the Administrative
Law Judge to grant a motion to dismiss made at the conclusion of
OSM's evidence - _----------------_--_-- 645
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Generally Page
1. Since the reviewing authority may use interference with an inspection

against the permittee in any way deemed appropriate, a permittee who
interferes with an inspection does so at the risk of severely prejudicing
its own case -- …------------------------------ ------ 172

Notice
1. Parties are entitled to written, advance notice of the time, place, and

nature of a hearing to review a cessation order, in accordance with the
provisions of 43- CFR 4.1123(b) and 4.1167 - _- __-_-_-- 309

HYDROLOGIC SYSTEM PROTECTION
Generally,

1. The sedimentation pond requirement of 30 CFR 715.17(a) is a preventive
measure and proof of the occurrence of the harm it is intended to
prevent is not necessary to establish a violation of that requirement- 207

INITIAL REGULATORY PROGRAM
Generally

1. The Secretary of the Interior, through the promulgation of regulations,
has determined that sec. 521(a) (1) of the Act does not apply during the
initial regulatory program- _ I _-- -- __- _- __-_ 324

2. OSM is required to issue a notice for violations of the initial regulatory
program even if a state has already taken enforcement action against
the same violation --- _--_--_----__--------- _-_- 324

3. Sec. 521(a) (1) of the Act does not have effect during the initial regulatory
program- -_- ----------------------------------------- 430

4. Compliance with state mining permit conditions does not excuse non-
compliance with the initial Federal performance requirements - 571

5. During the initial regulatory program a critical determinant of the juris-
diction of the Office of Surface Mining Reclamation and Enforcement
over a surface coal mining operation conducted on lands within a state
is whether the operation is subject to state regulation within the scope
of any of the initial Federal performance standards -_-_-__ 580

6. The Office of Surface Mining Reclamation and Enforcement has jurisdic-
tion to enforce the initial Federal performance standards against a sur-
face disturbance in Kentucky of less than 2 acres and the Federal
2-acre exemption set forth in 30 CFR 700.11 (b) is not applicable where
the disturbance is physically related to a surface coal mining operation
under permit from the Commonwealth of Virginia, and where the dis-
turbance is not a discrete operation but was undertaken in furtherance
of the Virginia operation - _ 580

INSPECTIONS
Generally

1. Where extraordinary circumstances exist an entry made by an inspector
without prior presentation of credentials complies with the require-
ments of 30 CFR 721.12(a) -_---- _-------_ 59

2- An inspector may document conditions or practices discovered during an
inspection that are believed to violate the Act or regulations by taking
photographs - __ _ _-_-- --_ --- 172

3. The regulation, 30 CFR 715.11(b), requiring that authorizations to operate
be available for inspection at or near the minesite obligates the per-
mittee or mine operator to maintain those authorizations where they are
readily available for review by an inspector during an on-site inspec-
tion. However, if the authorizations are not immediately available and
the inspector wants to review them, he or she must specifically direct
that they be produced within a reasonable time -378
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4. An OSM inspector who, after a reasonably diligent search, does not find

a mine employee with some degree of management or supervisory au-
thority and who is not asked for indentification by other employees,
may conduct an inspection without the prior presentation of creden-
tials - _---- ___----_---- _--------___--_ ------ 430

Interterence
1. A permittee's refusal to allow OSM to take photographs is an inter-

ference with the inspection that is sanctionable under the Act -__-__ 172
2. Since no provision in the regulations makes interference with an inspec-

tion administratively sanctionable, a notice of violation is not proper 172
3. Since the reviewing authority may use interference with an inspection

against the permittee in any way deemed appropriate, a permittee who
interferes with an inspection does so at the risk of severely prejudicing
its own case - _-_- _------------------------------------- 172

NOTICE OF VIOLATION
Generally

1. The office of Surface Mining Reclamation and Enforcement is authorized
to issue a notice of violation for noncompliance with the initial regula-
tory program even if a state has already initiated enforcement action
for the same violation -10- ----------- lo

2. Since no provision in the regulations makes interference with aninspec-
tion administratively sanctionable, a notice of violation is not proper 172

3. Where OSM fails to hold an informal assessment conference within 60 days
of the request and the person assessed a civil penalty timely objects
to the date of the conference but alleges no actual prejudice, no relief
is appropriate ------------------ 319

4. Where OSM fails to hold an informal assessment conference within 60 days
of the request and the person assessed a civil penalty timely objects
to the date of the conference but then does not forward the proposed
penalty with its petition for review, the petition must be dismissed 319

5. OSM is required to issue a notice for violations of the initial regulatory
program even if a state has already taken enforcement action against
the same violation - ___---_ -_ - --------------------- 324

6. Violations of sec. 522(e) of the Act may be the subject of notices of viola-
tion under 30 CFR 722.12- - I _ -_-_-_-434

Permittees
1. A permittee is a proper party to be issued a notice of violation under the

Act and a lease agreement between a permittee and a private party
cannot relieve the permittee from its responsibilities under the Act--- 245

Remedial Actions
1. When a permittee does not have approval from the regulatory authority

for an exemption from the requirements of the Act at the time of an
OSM inspection, the inspector may properly require remedial action of
alreclamation nature in a notice of violation - __-_- _ 435

Specificity
l. The failure of an OSM inspector to set forth with reasonable specificity in

a notice of violation the nature of the alleged violation and the required
remedial action will result in a vacation of the notice - _ _-_ 119

2. A notice of violation containing an improper citation to the regulations is
reasonably specific where the narrative description of the alleged viola-
tion accurately notifies the permittee of the nature of the alleged
violation - -------- :------------------------- 304
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3. Under the circumstances of this case, it was error for the Administrative

Law Judge to vacate a notice of violation on his own motion on the
grounds that it lacked reasonable specificity as required by sec. 521 (a)
(5) of the Act when the parties expressed no confusion about the
nature of the alleged violation --- __-=-_-__ -___521

4. When a notice of violation is issued on the basis of an alleged violation of a
regulation, but the regulation was amended prior to the inspection, the
notice may be sustained only if the condition cited clearly remains a
violation under the amendments and is so stated that the permittee
knows or should know the nature of the violation cited and the remedial
action required ----------------- _-------------------------- 557

5. A notice of violation is reasonably specific, in accordance with 30 U.S.C.
§ 1271(a)(5) (Supp. II 1978), when it is sufficient to guide the review
and abatement processes without actual prejudice to the recipient as
the result of any ambiguity in the notice -____-___-_-_-_ -_ 584

PREVIOUSLY MINED LANDS
Generally

1. All surface water drainage from the area disturbed by surface mining and
reclamation operations must comply with the effluent limitations of 30
CFR 715.17(a) even if it originates as contaminated ground water
from previously mined areas -__-___- _- __-__-_- ___-- -_ 416

2. Where a surface coal mining operation affects previously mined lands, the
fact that an alleged violation could have existed before the. present
operation does not relieve the permittee from responsibility for the
violation _ I -------------------------------------- 494

REVEGETATION
Generally

1. A violation of 30 CFR 715.20(c) is proven when it is demonstrated that the
temporary cover of small grains, grasses, or legumes seeded by an
operator is inadequate to control erosion until a permanent cover is
established, and that the operator has failed to take other measures to
control erosion from the disturbed area -_-___-_-_-_---------- 585

ROADS
Generally

1. The exception clause in sec. 522(e) (4) .of the Act is not intended to allow
mining activity near the junction of a mine access or haul road with a
public road; its purpose is merely to allow access or haul roads to join
public roads by excepting them from the setback requirement - 494

2. In a steep slope mining operation all highwalls must be completely back-
filled after mining is concluded, even where retention of an access road
has been approved as part of a postmining land use - __-____ 570

Maintenance
1. A partially constructed access road, if used to facilitate mining operations,

is a road for purposes of the initial regulatory program and therefore
subject to the maintenance requirements of 30 OFR 717.17(j) (3) (i) _ 11

SIGNS AND MARKERS
Generally

l. The requirement of 30 CFR 715.12(b) that mine and permit identification
signs be maintained until the release of all bonds is violated if such
signs are not present during an inspection and the permittee has not
exercised reasonable diligence to maintain them - 114
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Generally-Continued
2. Mine identification and blasting signs must be located as required by

30 CFR 715.12(b) and (e) - __--_------_---__ - __ 430
SMALL OPERATORS

Generally
1. A party seeking to estop the Office of Surface Mining Reclamation and

Enforcement from asserting that the party did not have a small
operator exemption for a particular permit must clearly demonstrate
its entitlement to the estoppel - _ - 138

SPOIL AND MINE WASTES
Downslope

1. "Downslope." The downslope in a multiple seam or multiple highwall
mining operation is the land surface between a valley floor and the
projected outcrop of the lowest coalbed being mined along each high-
wall, not the area between a valley floor and the projected outcrop of
the lowest coalbed under permit - ___- _-__-__- _- _304, 331

STATE REGULATION
Generally

1. Under the circumstances of this case, sufficient evidence was presented
to show that unforeseen circumstances arose during regrading, that
the state regulatory authority approved a change to the permit under
its established procedures, and that the change was carried out in ac-
cordance with the requirements of 30 CFR 715.14(b) 522

2. Because OSM is entitled to rely on the permit package as evidence of the
conditions under which mining and reclamation have been approved,
the failure of a state regulatory authority to require written documen-
tation of approved permit changes to be placed in the permit package
exposes a permittee to potential liability under the Act - 522

3. The requirement of sec. 505(b) of the Act, 30 U.S.C. § 1255(b) (Supp. II
1978), that the Secretary of the Interior set forth any state law or reg-
ulation which is construed to be inconsistent with the Act does not
impose the obligation on the Secretary of designating every state in-
terpretation of state law which might be inconsistent with Federal
law- - _ ___-- __--_----_ --------- 571

4. During the initial regulatory program a critical determinant of the juris-
diction of the Office of Surface Mining Reclamation and Enforcement
ment over a surface coal mining operation conducted on lands within
a state is whether the operation is subject to state regulation within
the scope of any of the initial Federal performance standards -580

TEMPORARY RELIEF
Generally

1. 43 CFR 4.1260 does not authorize temporary relief from the requirement
of 43 CFR 4.1152(b) that a proposed civil penalty be paid into escrow
pending a final determination on the merits of the case - 417

Applications
1. Where an application for temporary relief includes none of the elements

required by 43 CFR 4.1263, a motion to dismiss the application should
be granted -_-------- _------------ 177

Evidence
1. Where an applicant for temporary relief fails to provide sufficient evidence

to support the showings required by sec. 525(c) of the Act, it is error
to grant such relief - _-__-_-_-177



INDEX-DIGEST 733

SURFACE MINING CONTROL AND RECLAMATION ACT OF 1977-Continued
TIPPLES AND PROCESSING PIANTS

At or Near a Minesite Page
1. "Surface coal mining operations." Where a coal processing facility is

functionally and economically integrated with several neighboring sur-
face coal mines but is 9 miles distant from the closest of those mines,
that facility may be "near" a minesite within the meaning of "surface
coal mining operations" in 30 GFR 700.5 -_- __-----_-__196

2. A preparation plant which is located 1 mile from a deep mine that proc-
esses its coal through the plant and which is permitted to the same
person as is the mine is both at or near the mine and operated in con-
nection with the mine -_-------- _-- _---- _ 327

3. "Surface coal mining operations." Where a coal processing facility is
found to be operated in connection with a surface coal mine and is
located less than 15 miles from three active surface mining pits, that
facility is "near" the minesite within the meaning of "surface coal
mining operations" in 30 CFR 700.5 under the circumstances of this
case - __ _ --_------_ _-__-347

4. "Surface coal mining operations." A coal loading facility functionally
and economically integrated with a commonly controlled coal mine
located 2 miles away may be "near" a minesite within the meaning of
"surface coal mining operations" in 30 CFR 700.5 -___ 380

5. "Surface coal mining operations." A tipple located 200-300 feet from a
minesite is a "surface coal mining operation" within the meaning of
30 CFR 700.5 when the tipple processes and stores all of the coal
extracted from that mine, the mine is owned by the owners of the
corp oration owning the tipple, and the mine was leased in order to
supply coal to the tipple - _------ _---- _-- _-__-___-___ 439

6. "Surface coal mining operations." When a tipple is operated in connection
with two surface coal mines and is located 7 and 13 miles from those
mines, that tipple is held to be "near?' the minesite within the meaning
of "surface coal mining operations" in 30 CFR 700.5 - 555

7. "Surface coal mining operations." Where a coal loading facility is found to
be operated in connection with several neighboring coal mines but is
11.2 miles distant from the closest of those mines, the facility may be
"near" a minesite within the meaning of "surface coal mining opera-
tions" in 30 CFR 700.5 - _----_------ 669

In Connection With
1. "Surface coal mining operations." Where a coal processing facility is owned

by the same company that owns all the mines that supply coal to it,
that facility may conduct activities "in connection with" a surface coal
mine within the meaning of "surface coal mining operations" in 30
CFR 700.5 -_---------- 196

2. A preparation plant which is located 1 mile from a deep mine that processes
its coal through the plant and which is permitted to the same person
,as is the mine is both at or near the mine and operated in connection
with the mine --------------------------- ---- ----- 327

3. Although a contract, lease, or sell-back arrangement may be sufficient to
establish a connection between a coal mine and a processing facility,
the nature of that arrangement must be proved -___-__ 327

4. "Surface coal mining operations." Where a coal processing facility is owned
and operated by the same company that owns and operates the mine
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supplying most of the coal to the facility, that facility is operated "in
connection with" a surface coal mine within the meaning of "surface
coal mining operations" in 30 CFR 700.5 under the circumstances of
this case - _--__--_-- ---------------------------- ------ 347

5. "Surface coal mining operations." A coal loading facility controlled by the
same company that owns the mine supplying coal to it may conduct
activities "in connection with" a surface coal mine within the meaning
of "surface coal mining operations" in 30 CFR 700.5 - 380

6. "Surface Coal Mining Operation." A tipple located 200-300 feet from a
minesite is a "surface coal mining operation" within the meaning of 30
CFR 700.5 when the tipple processes and stores all of the coal extracted
from that mine, the mine is owned by the owners of the corporation
owning -the tipple, and the mine was leased in order to supply coal to
the tipple - ------------ ----------------------- 439

7. "Surface coal mining operations." When a tipple is owned and operated
by the same company that owns and operates the two mines supplying
most of the coal processed through the tipple, that tipple is operated
"in connection with' a surface coal mine within the meaning of
"surface coal mining operations" in 30 CFR 700.5 - 554

8. "Surface coal mining operations." A coal loading facility operated and
controlled by the same company that owns and operates the mines
supplying coal to it is being conducted "in connection with" a surface
coal mine within the meaning of "surface coal mining operations" in
30 CFR 700.5 -669

TOPSOIL

Alternative Materials
1. A state regulatory authority may rely on data published by the Depart-

ment of Agriculture Soil Conservation- Service on established soil
series in comparing native topsoil to proposed alternative materials
under 30 CFR 715.16 -- 447

VARIANCES AND EXEMPTIONS -

Generally
1. One seeking an exemption from the coverage of a statute, especially a

statute whose purpose is corrective, must affirmatively demonstrate
entitlement to that treatment _--- 138

2. Evidence concerning an alternative method of silt control does not show
compliance with the sedimentation pond requirement -of 30 CFR
715.17(a); such evidence may be presented to the regulatory authority
which may grant exemptions to that requirement -207

3. The regulatory authority must specifically authorize the disturbing of an
area by -surface coal mining operations within 100 feet of an intermit-
tent or perennial stream, and that requirement necessitates a variance
procedure involving specific review and evaluation of proposals - 334

4. When a permittee does not have approval from the regulatory authority
for an exemption from the requirements of the Act at the time of an
OSM inspection, the inspector may properly require remedial action
of a reclamation nature in a notice of violation -435

5. When a permittee alleges that a violation of the effluent limitations of 30
CFR 715.17(a) occurred because of unusual precipitation conditions,
under 30 CFR 715.17(a) (1) it bears the burden of demonstrating en-
titlement to an exemption from those limitations -557



INDEX-DIGEST 735

SURFACE MINING CONTROL AND RECLAMATION ACT OF 1977-Continued
WATER QUALITY STANDARDS AND EFFLUENT LIMITATIONS

Generally Page
1. When a permittee alleges that a violation of the effluent limitations of 30

CFR 715.17(a) occurred because of unusual precipitation conditions,
under 30 CFR 715.17(a) (1) it bears the burden of demonstrating en-
titlement to an exemptionfrom those limitations -=_ 557

Discharges from Disturbed Areas
1. All surface water drainage from the area disturbed by surface mining and

reclamation operations must comply with the effluent limitations of
30 CFR 715.17(a) even if it originates as contaminated ground water
from previously mined areas - _ 416

2. A violation of 30 CFR 715.17(a) for failure to pass surface drainage through
a sedimentation pond may be established for a surface coal mining
operation that is not required by a state to have a permit by showing
that there is surface drainage, that it does not pass through a sedi-
mentation pond, and that it leaves the disturbed area - 438

Sedimentation Ponds
1. The sedimentation pond requirement of 30. CFR 715.17(a) is a preventive

measure and proof of the occurrence of the harm-it is intended to
prevent is not necessary to establish a violation of that requirement--- 207

2. The sedimentation pond requirement of 30 CFR 715.17(a) and 717.17(a)
is a preventive measure and proof of the harm it is intended to prevent
is not necessary to establish a violation of that requirement -325

3. A violation of 30 CFR 715.17(a) for failure to pass surface drainage through
a sedimentation pond may be established for a surface coal mining
operation that is not required by a state to have a permit by showing
that there is surface drainage, that it does not pass through a sedi-
mentation pond, and that it leaves the disturbed area - 438

WORDS AND PHRASES
1. "Cemetery." The term cemetery as it is used in sec. 52 2(e) (5) of the Act,

30 U.S.C. § 1272(e) (5) (Supp. II 1978), may include a private burial
ground - 589

2. "Downslope." The downslope in a multiple seam or multiple highwall
mining operation is the land surface between a valley floor and the
projected outcrop of the lowest coalbed being mined along each
highwall, not the area between a valley floor and the projected outcrop
of the lowest coalbed under permit - 304, 331

3. "Permit area." During the initial regulatory program, when a facility
otherwise included within the meaning of "surface coal mining opera-
tions" is not specifically covered by a permit, the "permit area"
is at least coextensive with the disturbed area - _- __ -_381

4. "Permit area." During the initial regulatory program, when a facility
otherwise included within the meaning of "surface coal mining opera-
tions" is not specifically covered by a permit, the "permit area"
is at least coextensive with the disturbed area -437

5. "Surface coal mining operations." Where a coal processing facility is
owned by the same company that owns all the mines that supply coal
to it, that facility may conduct activities "in connection with" a
surface coal mine within the meaning of "surface coal mining opera-
tions" in 30 CFR 700.5 - 196
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6. "Surface coal mining operations." Where a coal processing facility is

functionally and economically integrated with several neighboring
surface coal mines but is 9 miles distant from the closest of those
mines, that facility may be "near" a minesite within the meaning of
"surface coal mining operations" in 30 CFR 700.5- - 196

7. "Surface coal mining operations." Where a coal processing facility is
owned and operated by the same company that owns and operates the
mine supplying most of the coal to the facility, that facility is operated
"in connection with" a surface coal mine within the meaning of
"surface coal mining operations" in 30 CFR 700.5 under the circum-
stances of this case - 347

8. "Surface coal mining operations." Where a coal processing facility is
found to be operated in connection with a surface coal mine and is
located less than 15 miles from three active surface mining pits, that
facility is "near" the minesite within the meaning of "surface coal
mining operations" in 30 CPR 700.5 under the circumstances of this
case -347

9. "Surface coal mining operations." A coal loading facility controlled by the
same company that owns the mine supplying coal to it may conduct
activities "in connection with" a surface coal mine within the meaning
of "surface coal mining operations" in 30 CER 700.5 -380

10. "Surface coal mining operations." A coal loading facility functionally and
economically integrated with a commonly controlled coal mine located
2 miles away may be "near" a minesite within the meaning of "surface
coal mining operations" in 30 CFR 700.5 _ 380

11. "Surface coal mining operation." A tipple located 200-300 feet from a mine-
site is a "surface coal mining operation" within the meaning of 30 CFR
700.5 when the tipple processes and stores all of the coal extracted
from that mine, the mine is owned by the owners of the corporation
owning the tipple, and the mine was leased in order to supply coal to
the tipple --- ----------------------------- 439

12. "Surface coal mining operations." When a tipple is owned and operated by
the same company that owns and operates the two mines supplying
most of the coal processed through the tipple, that tipple is operated
"in connection with" a surface coal mine within the meaning of "sur-
face coal mining operations" in 30 CFR 700.5 - 555

13. "Surface coal mining operations." When a tipple is operated in connection
with two surface coal mines and is located 7 and 13 miles from those
mines, that tipple is held to be "near" the minesite within the meaning
of "surface coal mining operations" in 30 CFR 700.5 -555

14. "Surface coal mining operations." A coal loading facility operated and con-
trolled by the same company that owns and operates the mines supply-
ing coal to it is being conducted "in connection with" a surface coal
mine within the meaning of "surface coal mining operations" in 30
CFR 700.5 - 669

15. "Surface coal mining operations." Where a coal loading facility is found
to be operated in connection with several neighboring coal mines but
is 11.2 miles distant from the closest of those mines, the facility may
be "near" a minesite within the meaning of "surface coal mining op-
erations" in 30 CFR 700.5 -669
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GENERALLY , Page
1. Sec. 3 of the Surface Resources Act of July 23, 1955, 69 Stat. 367, 368,

30 U.S.C. § 611 (1976), declared that common varieties of sand and
gravel are not valuable mineral deposits under the mining laws. In
order for a claim for such material to be sustained as validated by a
discovery, the prudent man-marketability test of discovery of a valu-
able mineral deposit must have been met at the date of the Act, and
reasonably continuously thereafter - __ 386

WITHDRAWALS AND RESERVATIONS
EFFECT OF
1. A mining claim located on land temporarily segregated from appropriation

under the mining laws pursuant to 43 U.S.C. § 1714(b) (1976) is null
and void ab initio -_--_--_ ---------------- 462

2. Under 43 U.S.C. § 1714(b) (1976) a publication in the Federal Register of
notification of an application for withdrawal, which publication tem-
porarily segregates land from the operation of the mining laws, does
not withdraw the land, and therefore the notice need not be signed by
the Secretary or an individual in the Office of the Secretary who has
been appointed by the President, by and with the advice and consent
of the Senate - 462

3. Where land is withdrawn from the operation of the mining laws subsequent
to the location of a mining claim, the validity of the claim cannot be
recognized unless the claim was supported by a valid discovery at the
time of the withdrawal. In addition, even though there may have been
a proper discovery at the time of a withdrawal or at some other time in
the past, a mining claim cannot be considered valid unless the claim
is at present supported by a sufficient discovery. The loss of the dis-
covery, either through exhaustion of the minerals, changes in economic
conditions, or other circumstances, results in the loss of the location--- 629

REVOCATION AND RESTORATION
1. In determining whether a national defense withdrawal, within the meaning

of § 11(a) (1) of ANCSA, existed on Dec. 18, 1971, only the formal legal
status of the withdrawal may be considered, and it is immaterial
whether the purpose of the withdrawal has been fulfilled or whether the
actual use to which the land is put has changed - 1 -23

2. The Army's filing of a notice of intent to relinquish certain property cannot
revoke a national defense withdrawal because the Army lacks the
authority to revoke such withdrawals- _-_-_-_-_-_- __-_-- 124

3. A notice of intent to relinquish property is not a relinquishment but a
method by which an agency of the Federal Government expresses the
intention to relinquish the property at a future time, upon completion
of required statutory and regulatory procedures - __- ___ 124

4. The issue of whether ANCSA supersedes certain provisions of the Federal
Property and Administrative Services Act, as regards administrative
actions taken concerning a specific withdrawal, is rendered moot by a
finding that the withdrawn lands were never available for selection
under ANCSA. When a notice of intention to relinquish affects lands
not withdrawn pursuant to ANCSA, BLM is required to follow the
provisions of the Federal Property and Administrative Services Act,
and the regulations promulgated under that Act -124
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nterest in an oil and gas lease or offer." Where a party to a pooling agree-
ment is authorized to advance funds for filing of drawing entry cards
in simultaneous oil and gas lease drawings, payment of rentals, and
office expenses, and is entitled to be reimbursed therefor with interest
and receive a consultation fee from the pooled proceeds of any leases
issued, all parties to the agreement have an interest in each lease offer
within the meaning of 43 CFR 3102.7, requiring the disclosure of
interested parties -_--_--_ ---- _ ---- _ -------- _ _-_- 465
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