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PREFACE

This volume of Decisions of the Department of the Interior covers
the period from January 1, 1952, to December 31, 1954. It includes
the most important administrative decisions and legal opinions that
were rendered by officials of the Department during the period.

The Honorable Oscar L. Chapman and the undersigned served
successively as Secretary of the Interior during the period covered
by this volume; Messrs. Richard D. Searles, Vernon D. Northrop,
Ralph A. Tudor, and Clarence A. Davis served successively as Under
Secretary; Messrs. Dale E. Doty, Robert R. Rose, Jr., Joel D. Wolf-
sohn, Robert M. McKinney, Fred G. Aandahl, Orme Lewis, and Felix
E. Wormser served as Assistant Secretaries of the Interior; Messrs.
Vernon D. Northrop and D. Otis Beasley served as Administrative
Assistant Secretary of the Interior during this period; and Messrs.
Mastin G. White and Clarence A. Davis served successively as Solici-
tor of the Department of the Interior. Mr. J. Reuel Armstrong*
served as Acting Solicitor.

This volume will be cited within the Department of the Interior as
"61 I. D."

Secretary of the Interior.

*Mr. Armstrong was appointed Solicitor on April 4, 1955, and this volumne fs being
published under his direction.
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Coffin, Edgar A. (33 L. D. 245); over-
ruled so far as in conflict, 52 L. D. 153.

Coffin, Mary . (34 L. D. 564); over-
ruled so far as in conflict, 51 L. D. 51.

Colorado, State of (7 L. D. 490) ; over-
ruled, 9 L. D. 408.

Condict, W. C, et al. (A. 23366), June
24, 1942, unreported; overruled so far
as in conflict, 59 I. D. 258, 260.

Cook, Thomas C. (10 L. 0. 324). (See
39 L. D. 162, 225.)

Cooke v. Villa (17 L. D. 210) ; vacated,
19 L. D. 442.

Cooper, John W. (15 L. D. 285) ; over-
ruled, 25 L. D. 113.

Copper Bullion and Morning Star Lode
Mining Claims (35 L. D. 27). (See
39 L. D. 574.)

Copper Glance Lode (29 L. D. 542)
overruled so far as in conflict, 55 I. D.
348.

Corlis v. Northern Pacific R. R. Co. (23
*L. D. 265) ; vacated, 26 L. D. 652.

Cornell v. Chilton (1 L. D. 153) ; over-
ruled, 6 L. D. 483.

Cowles v. Huff (24 L. D. 81) ; modified,
- 28 L. D. 515.
Cox, Allen H. (30 L. D. 90, 468); va-
. cated, 31 L. D. 114.
Crowston v. Seal (5 L. D. 213) ; over-

ruled, 1 L. D. 586.
Culligan v. State of Minnesota (34 L. D.

22) ; modified, 34 L. D. 151.
Cunningham, John (32 L. D. 207);

modified, 32 L. D. 456.

Dailey Clay Products Co., The (48 L. D.
429, 431) ; overruled so far as in con-
flict, 50 L. D. 656.

Dakota Central R. R. Co. v. Downey (8
L. D. 115) ; modified, 20 L. D. 131.

Davis, Heirs of (40 L. D. 573); over-
ruled, 46 L. D. 110.

DeLong v. Clarke (41 L. D. 278); modi-
fied so far as in conflict, 45 L. D. 54.

Dempsey, Charles H. (42 L. D. 215);
modified, 43 L. D. 300.

Denisonand Willits (11 C. L. 0. 261)
overruled so far as in conflict, 26
L. D. 122.

Deseret Irrigation Co. et al. v. Sevier
River Land and Water Co. (40 L. D.
463) ; overruled, 51 L. D. 27.

Devoe, Lizzie A. (5 L. D. 4); modified,
5 L. D. 429.

Dickey, Ella I. (22 L. D. 351); over-
ruled, 32 L. D. 331.

Dierks, Herbert (36 L. D. 367); over-
ruled by the unreported case of
Thomas J. Guigham, March 11, 1909.

Dixon v. Dy Gulch Irrigation C. (45
L. D. 4); overruled, 51 L. D. 27.

Douglas and Other Lodes (34 L. D.
556) ; modified, 43 L. D. 128.
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Dowman v. Moss (19 L. D. 526); over-
ruled, 25 L. D. 82.

Dudymott v. Kansas Pacific R. R. Co.
(5 C. L. 0. 69) ; overruled so far as in

conflict, 1 L. D. 345. :
Dunphy, Elijah M. (8 L. D. 102); over-

ruled so far as in conflict, 36 L. D.

561.
Dyche v. Beleele (24 L; D. 494); modi-

fied, 43 L. D. 56. :
Dysart, Francis J. (23 L. D. 282); mod-

ified, 25 L. D. 18S.

Easton, Francis E. (27 L. D. 600); over-
ruled, 30 L. D. 355.

East Tintic Consolidated Mining Co.
(41 .L. D. 255):; vacated, 43 L. D. 80.

*Elliott v. Ryan (7 L. D. 322); over-

ruled, 8 L. D. 110. (See 9 L. D. 360.)

El Paso Brick.Go. (37 L. D. 155); over-
; ruled so far as in conflict, 40 L. D. 199.

Elson, William C. (6 L. D. 797); over-

ruled, 37 L. D. 330.
Emblen v. Weed (16 L. D. 28); modi-

fied, 17 L. D. 220.
Epley v. Trick (8 L. D. 110) ; overruled,

9 L. D. 360. D -

Erhardt, Finsans (36 L. D. 154); over-

ruled, 38 L. . 406.

Espingv. Johnson (37 L. D. 709) ;over-

ruled, 41 L. D. 289.
Ewing v. Rickard (1 L. D. 146); over-

ruled, 6 L. D. 483.

Falconer v. Price (19 L. D. 167); over-
ruled, 24 L. D; 264.

Fargo No. 2 Lode Claims (37 L. D. 404)

modified, 43 L. D. 128; overruled so
far as in conflict,: 55 I. D. 348.

Farrill, John W. (13 L. D. 713); over-

ruled so far as in conflict, 52 L. D.
473.

Febes; James H. (37 L. D. 210); over-

ruled, 43 L. D. 183.

Federal Shale Oil Co. (53 I. D. 213)
overruled so far as in conflict, 55 I. D.
290. X

Ferrell et al. v. .HEoge et al. (18 . .

81); overruled, 25 L. D. 351.

Fette v. Christiansen (29 L. D. 710)
overruled,. 34.L. D. 167. a

Field; William C. (1 L. U. 68).; over7

ruled so far as in conflict, 52 L. D. 473.

Filtrol Company v. Brittan and Echart
(51 L. D. 649) ;distinguished, 55 D.

605.
Fish, Mary (10 L. D. 606); modified,

13 L.. D. 511.
Fisher v. Heirs of Rule (42 L. D. 62,

64) ; vacated, 43 L. D. 217.
Fitch . Sioux City and Pacific R. R.

Co. (216 L. and R. 184); overruled,
17 L. D. 43.

Fleming v. Bowe (13 .L. D. 78); over-
ruled, 23 L. D. 175.

Florida, State of (17 L. D. 355) ; re-
versed, 19 L. D. 76.

Florida, State of (47 L. D. 92, 93)
overruled so far as in conflict, 51 L.

D. 291.
Florida Mesa Ditch Co. (14 L. D. 265)

overruled, 27 L. D. 421.
Florida Railway and Navigation Co. v.

Miller (3 L. D. 324) ; modified, 6 L. D.

716; overruled, 9 L. D. 237.
Forgeot, Margaret (7 L. D. 280) ; over-

ruled, 10 L. D. 629.
Fort Boise Hay Reservation (6 L. D.

16); overruled, 27 L. D. 505.

Freeman, Flossie (40 L. D. 106)
overruled, 41 L. D. 63.

Freeman v. Texas and Pacific Ry. Co.
(2 L. D. 550); overruled, 7 L. D. 18.

Fry, Silas A. (45 L. D. 20); modified,
51 L. D. 581.

Galliher, Maria (8 C. L. 0. 137); over-
ruled, 1 L. D. 57.

Gallup v. Northern Pacific Ry. Co.
(unpublished) ; overruled so far as in

conflict, 47 L.- D. 304.
Gariss v. Borin (21 L. D. .542). (See

39 L. D. 162, 225.)
Garrett, Joshua (7 C. L. 0. 55); over-

ruled, 5 L. D. 158.
Garyey v. 'Tuiska (41 L. D. 510); modi-

fled, 43 L. D. 229.
Gates v. California and- Oregon R. R.

Co. (5 C. L. O 150) ; overruled, 1L.

D. 336.
Gauger, Henry; (10 L. D. 221); over-

ruled, 24 L. D. 81.
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Gleason v. Pent (14 L. D. 375; 15 L. D.
286) ; vacated, 53 I. D. 447; overruled
so far as in conflict, 59 I. D. 416, 422.

Gohrman v. Ford (8 C. L. 0. 6); over-
ruled so far as in conflict, 4 L, D. 580.

Golden Chief "A" Placer Claim (35 L.
D. 557); modified, 37 L. D. 250.

Goldstein v. Juneau Townsite (23 L. D.
417) ; vacated, 31 L. D. 88.

Goodale v. Olney (12 L. D. 324); dis-
tinguished, 55 I. D. 580.

Gotebo Townsite v. Jones (35 L. D. 18);
modified, 37 L. D. 560.

Gowdy v. Connell (27 L. D. 56); va-
cated, 28 L. D. 240.

Gowdy v. Gilbert (19 L. D. 17) ; over-
ruled, 26 L. D. 453.

Gowdy et al. v. Kismet Gold Mining Co.
(22 L. D. 624) ; modified, 24 L. D. 191.

Grampian Lode (1 L. D. 544); over-
ruled, 25 L. D. 495.

Gregg et al. v. State of Colorado (15 L.
D. 151) ; modified, 30 L. D. 310.

Grinnell v. Southern Pacific R. R. Co.
(22 L. D. 438) ; vacated, 23 L. D. 489.

*Ground Hog Lode v. Parole and
Morning Star Lodes (8 L. D. 430);
overruled, 34 L. D. 568. (See R. R.
Rousseau, 47 L. D. 590.)

Guidney, Alcide (8 C. L. 0. 157) ; over-
ruled, 40 L. D. 399.

Gulf and Ship Island R. R1. Co. (16 L. D.
236); modified, 19 L. D. 534.

Gustafson, Olof (45 L. D. 456) ; modi-
fied, 46 L. D. 442.

Halvorson, Halvor K. (39 L. D. 456)
overruled, 41 L. D. 505.

Hamilton, Hiram M. (54 I. D. 36)
Instructions (51 L. D. 51), overruled
so far as in conflict.

Hansbrough, Henry 0.. (5 L. D. 155);
overruled, 29 L. D. 59.

Hardee, D. C. (7 L. D. 1); overruled so
far as in conflict, 29 L. D. 698.

Hardee v. United States (8 L. D. 391;
16 L. D. 499); overruled so far as in
conflict, 29 L. D. 698.

Hardin, James A. (10 L. D. 313);
revoked, 14 L. D. 233.

Harris, James G. (28 L. D. 90); over-
ruled, 39 L. D. 93.

Harrison, Luther (4 L. D. 179); over-
ruled, 17 L. D. 216.

Harrison, W. R. (19 L. D. 299); over-
ruled, 33 L. D. 539.

Hart.v. Cox, (42 L. D. 592) ; vacated, 260
U. S. 427. (See 49 L. D. 413.)

Hastings and: Dakota Ry. Co. v.
Christenson et al. (22 L. D. 257);
overruled, 28 L. D. 572.

Hausman, Peter A. C. (37 L. D. 352);
modified, 48 L. D. 629.

Hayden v. Jamison (24 L. D. 403)
vacated, 26 L. D. 373.

Haynes v. Smith (50 L. D. 208); over-
ruled so far as in conflict, 54 I. D. 150.

Heilman v. Syverson (15 L. D. 184);
overruled, 23 L. D. 119.

Heinzman et al. v. Letroadec's Heirs et
al. (28 L. D. 497) ; overruled, 38 L. D.
253.

Heirs of Davis (40 L. D. 573) ; over-
ruled, 46 L. D. 110.

Heirs of Philip Mulnix (33 L. D. 331)
overruled, 43 L. B. 532.

:'Heirs of Stevenson v. Cunningham (32
L. D. 650) ; overruled so far as in con-
flict, 41 L. D. 119. (See 43 L. D. 196.)

Heirs of Talkington v. Hempiing (2
L. D. 46) ; overruled, 14 L. D. 200.

Heirs of Vradenburg et al. v. Orr et al.
(25 L. D. 323); overruled, 38 L. D.
253.

Helmer, Inkerman (34 L. D. 341); modi-
fied, 42 L. D. 472.

Heelphrey . Coil (49 L. D. 624); over-
ruled, Dennis v. Jean (A-20899), July
24, 1937, unreported.

Henderson, John W. (40 L. D. 518)
vacated, 43 L. D. 106. (See 44 L. D.
112, and 49 L. D. 484.)

Hennig, Nellie J. (38 L. D. 443, 445)
recalled and vacated, 39 L. D. 211.

Herman v. Chase et al. (37 L. D. 590)
overruled, 43 L. D. 246.

Herrick, Wallace H. (24 L. D. 23); over-
ruled, 25 L. D. 113.

Hess, Hoy, Assignee (46 L. D. 421)
overruled, 51 L. D. 287.

Hickey, M. A., et al. (3 L. D. 83); modi-
fied, 5. L. D. 256.

Hildreth, Henry (45 L. D. 464); vacated,
46 L. D. 17.
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Ilindman, Ada I. (42 L. D. 327); va- Instructions (32 L. D. 604) ; overruled
cated in part, 43 L. D. 191. so far as in conflict, 50 L. D. 628; 53

fHoglund, Svan (42 L. D. 405); vacated, I D. 365; Lillian M. Peterson et al.
43 L. D. 538. - (A. 20411), August 5, 1937, unre-

Holden, Thomas A. (16 L. D. 493) ; over- - ported. (See 59 I. D. 282, 286.)
ruled, 29 L. D. 166. Iowa Railroad Land Co. (23 L. D. 79;

-Holland, G. W. (6 L. D. 20); overruled, 24 L. D. 125) ; vacated 29 L. D. 79.
6 L. D. 639; 12 L. D. 436.

Holland, William C. (M. 27696), de- Jacks v. Belard et al. (29 L. D. 369);
cided April 26, 1934; overruled in - vacated, 30 L. D. 345.
part, 55 I. D. 221. Jackson Oil Co. v. Southern Pacific Ry.

Hollensteiner, Walter (38 L. D. 319)* Co. (40 L. D. 528) ; overruled, 42
overruled, 47 L. D. 260. Ia U. 317.

'Holman v. Central Montana Mines Co. Johnson v. South Dakota (17 L. D.
(34 L. D. 568) ; overruled so far as in 411) ; overruled so far as in conflict,
conflict, 47 L. D. 590. 41 L. D. 22.

Hon v. Martinas (41 L. D. 11.9); modi- Jones, James A. (3 L. D. 176); over-
fled, 43 L. D. 197. ruled, 8 L. D. 448.

Hooper, Henry (6 L. D. 624); modified, Jones v. Kennett (6 L. D. 688) over-
9 L. D. 86, 284. ruled, 14 L. D. 429.

Howard, Thomas (3 L. D. 409). (See
39 L. D. 162, 225.) - Kackmann, Peter (1 L. D. 86); over-

Howard v. Northern Pacific R. R. Co. ruled, 16 L. D. 464.
(28 L. D. 6); overruled, 28 L. D. 126. Kanawha Oil and Gas Co., Assignee- (50

Howell, John H. (24 L. D. 35) ; over- L. D. 6389) ; overruled so far as in
ruled, 28 L. D. 204. conflict, 54 I. D. 371.

Howell, L. C. (39 IL. D. 92). (See 39 Kemp, Frank A. (47 L. D. 560) ; over-
L. D. 411.) ruled so far as in conlict, 60 I. D. 417,

Hoy, Assignee of Hess (46 L. D. 421); 419.
overruled, 51 L. D. 287. Kemper v. St. Paul and. Pacific R. R.

Hughes . Greathead (43 L. D. 497); Co. (2 C. L. L. 805)j; overruled, 18
overruled, 49 L. D. 413. (See 260 L. D. 101.
U. S. 427.) Kilner, Harold E., et al. (A. 21845),

Hull et al. v. Ingle (24 L. D. 214) ; over- February 1, 1939, unreported; over-
ruled, 30 L. D. 258. ruled so far as in confiict, 59 I. D.

Huls, Clara (9 L. D. 401); modified, 21 258, 260.
L. D. 377. King v. Eastern Oregon Land Co. (23

Hyde, EF. A. (27 L. D. 472); vacated, 28 L. D. 579) ; modified, 80 L. D. 19.
L. D. 284. Kinney, E. C. (44 L. D. 580) ; overruled

Hyde, P. A., et al. (40 L. D. 284) ; over- so far as in conflict, 53 I. D. 228.
ruled, 43 L. D. 3S1. Kinsinger v. Peck (11 L. D. 202). (See

Hyde et al. v. Warren et al. (14 L. D. 39 L. D. 162, 225.) -
576; 15 L. D. 415). (See 19 L. D. Kiser v. Keech (7 L. D. 25); overruled,
64.) .23 L. D. 119.

Knight, Albert B., et aL (30 L. D. 227)
Ingram, John D. (37 L. D. 475). (See overruled, 31 L. D. 64.

43 L. D. 544.) knight v. Heirs of Knight (39 L. D. 362,
Inman v. Northern Pacific R. R. Co. 491; 40 L. D. 461); overruled, 43

(24 L. D. 318) ; overruled, 28 L. D. 95. - L. D. 242. '
Interstate Oil Corp. and Frank 0. Chit- Kniskern v. Hastings and Dakota R.

tenden (50 L. D. 262); overruled so It. Co. (6 C. L. 0. 50); overruled, 1
far as in conflict, 53 I. D. 228. IL. D. 362. -
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Koiberg, Peter F. (37 L. D. 453) ; over-
ruled, 43 L. ID. 181.

Krigbaum, James T. (12 L. D. 617);
overruled, 26 L. D. 448.

Krushnic, Emil L. (52 L. D. 282, 295);
vacated, 53 I. D. 42, 45. (See 280
UT. S. 306.)

Lackawanna Placer Claim (36 L. D.
36) ; overruled, 37 L. D. 715.

La Follette, Harvey M. (26 L. D. 453)
overruled so far as in conflict, 59
I. D. 416, 422.

Lamb v. Ullery (10 L. D. 528); over-
ruled, 32 L. D. 331.

Largent, Edward B., et al. (13 L. D.
397) ; overruled so far as in conflict,
42 L. D. 321.

Larson, Syvert (40 L. D. 69) ; overruled,
43 L. D. 242.

Lasselle v. Missouri, Kansas and Texas
Ry. Co. (3 C. L. 0. 10); overruled, 14
L. D. 278.

Las Vegas Grant (13 L. ID. 646; 15
L. D. 58) ; revoked, 27 L. D. 683.

Laughlin, Allen (31 L. D. 256); over-
ruled, 41 L. D. 361.

Laughlin v. Martin (18 L. D. 112);
modified, 21 L. D. 40.

Law v. State of Utah (29 L. D. 623)
overruled, 47 L. D. 359.

Lemmons, Lawson H. (19 L. D. 37);
overruled, 26 L. D. 389.

Leonard, Sarah -(1 L. D. 41) ; overruled,
16 L. D. 464.

Lindberg, Anna C. (3 L. D. 95); modi-
fied, 4 L. D. 299.

Linderman v. Wait (6 L. D. 689); over-
ruled, 13 L, D. 459.

*Linhart v. Santa Fe Pacific. R. R. Co.
* (36 L. D. 41); overruled, 41 L. D.

284. (See 43 L. D. 536.)
Little Pet Lode (4 L. D. 17) ; overruled,

25 L. D. .550.
Lock Lode (6 L. D. 105) overruled so

far as in conflict, 26 L. D. 123.
Lockwood, Francis A. (20 L. D. 361);
* modified, 21 L. D. 200.
Lonergan v. Shockley (33 L. D. 238);

overruled so far as in conflict, 34
L. D. 314; 36 L. D. 199.

Louisiana, State of (8 L. D. 126) modl-
fled, 9 L. D. 157.

Louisiana, State of (24 L. D. 231)
vacated, 26 L. D. 5.;

Louisiana, State of (47 L. D. 366) over-
ruled so far as in conflict, 51 L. 0. 291.

Louisiana, State of (48 L. D. 201) ; over-
ruled so far as in conflict, 51 L. 0. 291.

Lucy B. Hussey Lode (5 L. D. 93) over-
ruled, 25 L. D. 495.

Luton, James W. (34 L. D. 468) over-
ruled so far as in conflict, 3 L. D.
102.

Lyman. Mary 0. (24 L. ID. 493) over-
ruled so far as in conflict, 4 L. P.
221.

Lynch, Patrick (7 L. D. 33)-; ov' rruled
so far as in conflict, 13 L. D. '13.

Madigan, Thomas (8 L. D. 188); over-
ruled, 27 L. D. 448.

Maginnis. Charles P. (31 L. D. 222);
overruled, 35 L. D. 399.

Maginnis, John S. (32 L. D. 14) ;modi-
flied, 42 L. D. 472.

Maher, John M. (34 L. D. 342); modi-
fied, 42 L. D. 472.

Mahoney, Timothy (41 . D. 129);
overruled, 42 L. D. 313.

Makela, Charles (46 L. D. 509); ex-
tended, 49 L. D. 244.

Makemson '. Snider's Heirs (22 L. D.
511); overruled, 32 L. D. 650.

Malone Land and Water Co. (41 L. D.
138) overruled in part, 43 L. D. 110.

Maney, John J. (35 L. D. 250) ; modified,
48 L. D. 153.

*Mple, Frank (37 L. D. 107) ; overruled,
43 L. D. 181.

Martin v. Patrick (41 L. D. 284); over-
ruled, 43 L. D. 536.

Mason v. Cromwell (24 L. D. 248)
vacated, 26 L. D. 369.

Masten, E. C. (22 L. D. 337) ; overruled,
* 25 L. D. 111.
Mather et al. v. Hackley's Heirs (15

L. D. 487) ; vacated, 19 L. D. 48.
Maughan, George W. (1 L. D. 25) ; over-

ruled, 7 L. D. 94.
Maxwell and Sangre de- Cristo Land

Grants (46 L. D. 301); modified, 48
L. D. 88.
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McBride v. Secretary of the Interior
(8 C. L. 0. 10) ; modified, 52 L. D. 33.

McCalla v. Acker (29 L. ID. 203);
vacated, 30 L. D. 277.

McCord, W. E. (23 L. D. 137); over-
ruled to extent of any possible in-
consistency, 56 I. D. 73.

McCornick, William S. (41 L. D. 661,
' 666); vacated, 43 L. D. 429.
*McCraney v. Heirs of Hayes (33 L. D.

21) ; overruled so far as in conflict, 41
- L. D. 119. (See 43 L. D. 196.)
McDonald, Roy (34 L. D. 21); over-

ruled, 37 L. ID. 285,
*McDonogh School Fund (11 L. D.

378) ; overruled, 30 L. D. 616. (See
35 L. D. 399.)

McFadden et al. v. Mountain View
Mining and Milling Co. (26 L. D.

- 530) ; vacated, 27 L. D. 358.
McGee, Edward D. (17 L. D. 285) ; over-

ruled, 29 L. D. 166.
McGrann, Owen (5 L. D. 10) orruled,

24 L. ID. .502;'
McGregor, Carl (37 L. D. 693); over-

ruled, 38 L. ID. 148.
Mc~larry v.. Stewart (9 L. D. 344);

criticized' and distinguished' 56 I. D.
340.

McKernan v. Bailey (16 L. D. 368)
overruled, 17 L. D. 494.

*McKittrick Oil Co. v. Southern Pacific
R. R. Co. (37 L. D. 243); overruled
so far as in conflict, 40 L. D. 528.
(See 42 L. D. 317.)

McMicken, Herbert et al. (10 L. D. 97;
11 L. D.: 96);; distinguished, 58 I. D.
257,260.

McNamara et al. v. State of California
(17 L. D. 296) ; overruled, 22 L. D.

: 666.
McPeek v. Sullivan et al. (25 L. D. 281);

overruled, 36 L. D. 26.
*Mee v. Hughart et al. (23 L. D. 455);

vacated, 28 L. ID. 209. In effect; re-
instated, 44 L. ID. 414, 487; 46 L. D.

- 434; 48 L. D. 195,' 346, 348; 49 L. D.
660.

*Meeboer v.'Heirs:of Schut (35 L. D.
335) ; overruled so -far as in conflict,
41L. D. 119. (See 43 L. D 196.)

Mercer v. Buford Townsite (35 L. D.
119) ; overruled; 35 L. D. 649.

Meyer, Peter (6 L. D. 639); modified,
12 L. D. 436.

Meyer v,. Brown (15 L. D.' 307). (See
39L. D. 162, 225.)

Midland Oilfields Co. (50 L. D. 620);
overruled so far as in conflict, 54 I. D.
371.

Miller, Edwin J. (35 L. D. 411); over-
ruled,'43 L. D. 181. E

Milleri. Sebastian (19 L. D. 288) ;over-
ruled, 26 L. D. 448.

Milner and North Side R. R. Co. (36
L. D. 488); overruled, 40 L. D. 187.

Milton et al."v. Lamb (22 L. D. 339);
- overruled, 25 L. ID. 550.

Milwaukee, Lake Shore and Western
lIry. Co. (12 L. D. 9) overruled, 29
L. D. 112.

Miner v. Mariott et al. (2 L. D. 709)
modified, 28 L. D. 224. -

Minnesota and Ontario Bridge -Com-
pany- (30 L. D. 77); no longer fol-
lowed, 50 L. D. 359.

*EMitchell it Brown (3 L. D. 65); over-
ruled, 41 L. D. 396. (See 43 L. D.
520.) '

Monitor Lode (18 L. D. 358) overruled,
T25 L.'D. 495.

Monster Lode (35 L D. 493); overruled
so far as in conflict, 55 ID.. 348.

Moore, Charles H. (16 L.:) 204) ; over-
ruled, 27 L. D. 482.

Morgan v. Craig (10 C. L. O. 234)-; over-
ruled, 5 L. D. 303.

Morgan v. Rowland (37 L. I). 90) ;-over-
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modified, 36 L. D. 319.
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Moses, Zelmer R. (36 L. D. 73); over-
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Mountain Chief Nos. 8 and 9 Lode

Claims (36 L. D. 100) ; overruled in
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Mt. Whitney Military Reservation (40

L. D. 315). (See-43L.D. 33.}
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fied, 39. L. D. 360.
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Northern Pacific R. R. Co. (21 L. D.
412; 23L. D. 204; 25 L. D. 501) ; over-
ruled, 531. D. 242. (See 26 L. D. 265;
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. 464.
Northern Pacific R. R. Co. v. Marshall
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Nunez, Roman C. and Seraplo (56 I. D.
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57 I. D. 213.

Nyman v. St. Paul, Minneapolis, and
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O'Donnell, Thomas J. (28 L. D. 214);
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Olson v. Traver et al. . (26 L. D. 350,
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29 L. D. 480; 30 L. D. 382.
Opinion A. A. G. (35 L. D. 277) ; va-
. cated, 36 L. D. 342.

Opinions of Solicitor, September 15,
1914, and February 2, 1915; overruled,
September 9, 1919 (D. 43035, May
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Opinion of Solicitor, October 31, 1917
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1921 (M. 6397). (See 58 I. D. 158,
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Opinion of Solicitor, May 8, 1940 (57
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562, 567.
Opinion of Acting Solicitor, June 6,
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60 I. D. 333.
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Opinion of Acting .Solicitor, July 30
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281.

Phelps, W. L. (8 C. L. 0. 139); over-
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ruled, 20 L. U. 204.8 ' 

Popple, 'James (12 L. D. 433) ; over-
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Prange, Christ C., and' William C.
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L. D. 162, 225.)
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Provensal, Victor H. (30 L. D. 616)
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vacated, 40 L. D. 420.
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Rio Verde Canal Co.: (26 L. D. 381)
vacated, 27 L. D. 421.
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ruled, 14 L. D. 321.
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Ry.. Co. (8 L. U. D255) modified, 13
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St. Paul, Minneapolis and Manitoba Ry.
Co. v. Hagen (20 L. D. 249); over-
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St. Paul, Minneapolis and Manitoba Ry.
Co. v. Fogelberg (29 L. D. 291)
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Grants (46 L. D. 301); modified, 48
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42 L. D. 557.

Southern Pacific R. R. Co. (15 L. D.
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It D. 272) vacated, 37 L. D. 243.
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State ofCalifornia (22 L. D. 428) ; over-
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ruled, 48 .L. D. 98.
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ruled so far as in conflict,-51-i. 1.
291.

State of-Louisiana (48 .1D. 201); over-
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Stump, Alfred' M., et al. (39 L. D. 437)';
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ruled, 41 L. D. 129. (See 42 L.']D.
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Sweeten v. Stevenson (2 B. L. P. 42)
overruled so far as in conflict, 3 L. D.
248;

Taft v. Chapin (14 L. D. 593); over-
ruled, 17 L. D. 414.

Taggart, William M. (41 I. D. 282);
overruled, 47 L. D. 370.

Talkington's 'fHeirs v. Hempfling (2
L. D. 46) ; overruled, 14 TL. 1. 200.

Tate,' Sarah J. (10 L. D.; 469); over--
-ruled, 21 Ti. 1D3.211.

Taylor, Josephine, et al. (A. 21994),
June 27, 1939, unreported; overruled
so far as in conflict, 59 I. D. 258, 260.

Taylor v. Yates et al. (8 L. 1. 279) ,:
reversed, 10 L. D. 242.

*Teller, John' C. (26 TL. 1D. 484) over-
ruled,' 86 '. '36.i' 0(See 37T L; 1D.
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Thorstenson,' Even (45 L. 13. 96);
overruled so far as in conflict '47
L. D. 258.'

Tieck v. McNeil (48 L: D.. 158); modi-
fled, 49 L. 1 260..
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(39 Lt. . 371); overruled so far as in
conflict, 45 Ti. D. 93.

Tomkins, H. H. (41 L. D. 516)'; over--
ruled, 51 L. D. 27.

Traganza, IMertie C. (40, L. D. 300)';:.
overruled, 42 I. D. 612.
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fled, 40 L. ,D. 128.
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ruled, 6 L. D. 624.
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Turner v. Cartwright (17 L. D. 414);
modified, 21 L. D. 40.

Turner v. Lang (1 C. L. 0. 51); modi-
fied, 5 L. D256.

Tyler, Charles (26 L. D. 699); over-
ruled, 35 L. D. 411.

Ulin v. Colby (24 L. D. 311); overruled,
35 L. D. 549.

Union Pacific H. R. Co. (33 L. D. 89)
recalled, 33 L:' D. 528. 

United States v. Bush (13 L. D. 529)
overruled; 18 L- D. 441.

United States v. Central Pacific Ry. Co.
(52 L. D. 81); modified,;52 t. D; 235.

United States . Dana (18 L. D. 161)
modified, 28 L; D. 45.

United States v. M. W. Mouat et al. (60
I. D. 473) ; modified, 61 I. D. 289.

Utah, State of (45 L..D. 551); over-
ruled, 48 L. D. 98.

Veatch, Heir of Natter (46 L. D. 496)
overruled so far as in conflict, 49 L. D.
461. (See 49 L. D. 492 for adherence
in part.)

Vine, James (14 L. D. 527); modified,
14 L. D. 622.

Virginia-Colorado Development Corp.
(53 I. D. 666) ; overruled so far as in
conflict, 55 I. D. 289.

Vradenburg's Heirs et al. v. Orr et al.
(25 L. D. 323); overruled, 38 L. D.
253.

Wagoner v. Hanson (50 L. D. 355);
overruled, 56 I. D. 325, 328.

Wahe, John (41 L. D. 127); modified,
41 L. D. 637.

Walker v. Prosser (17 L. D. 85) ; re-
versed, 18 L. D. 425.

Walker v. Southern Pacific R. R. Co.
(24 L. D. 172) ; overruled, 28 L. D.
174.

Walters, David (15 L. D. 136) ; revoked,
24 L. D. 58.

Warren v. Northern Pacific R. R. Co.
(22 L. D. 568) ; overruled so far as in
conflict, 49 L. D. 391.

Wasmund v. Northern Pacific R. R. Co.
(23 L. D. 445); vacated, 29 L. D. 224.

Wass v. Milward (5 L. D. 349); no
longer followed.: (See 44 L. D. 72
and unreported case of Ebersold v;
Dickson, September 25, 1918,
D-36502.),

Waterhouse William W. (9 L D. 131);
overruled, 15 L. D. 586.

Watson, Thomas E. (4 L. D. 169); rev
called, 6 L. D. 71.

Weaver, Francis D., (53 I. D. 179)
overruled so far as in- conflict, 55
I. D. 290.'

Weber, Peter (7 L. D. 476); overruled,
9 L. D. 150.

Weisenborn, rnest (42 L. D. 533)
overruled, 43 L. D. 395.

Werden v. Schlecht (20 L. D. 523);
overruled so far as in conflict, 24
L. D. 45.

Western Pacific Ry. Co. (40 L. D. 411;
41 L. D. 599) ; overruled, 43 L. D. 410.

Wheaton v. Wallace (24 L. D. 100);
modified, 34 L. D. 383.

White, Anderson (Probate 13570-35);
overruled, 58 I. D. 149, 157.

White, Sarah V. (40 L. D. 630); over,
ruled in part, 46 L. D. 56.

Whitten et al. v. Read (49 L. D. 253,
260; 50 L. D. 10) ; vacated, 53 I. D.
447.

Wickstrom v. Calkins (20 L. D. 459)
modified, 21 L. D. 553; overruled,
22 L. D. 392.

Widow of Emanuel Prue (6 L. D. 436);
vacated, 33 L. D. 409.

Wiley, George P. (36 L. D. 305) ; modin
fied so far as in conflict, 36 L. D. 417.

Wilkerson, Jasper N. (41 L. D. 138);
overruled, 50 L. D. 614. (See 42
L. Dw 313.)

Wilkins, Benjamin C. (2 L. D. 129);
modified, 6 L. D. 797.

Willamette Valley and Cascade Moun-.
tain Wagon Road Co. v. Bruner (22
L. D. 654); vacated, 26 L. D. 357.

Williams, John B., Richard and Ger-
trude Lamb (61 I. D. 31) ; overruled
so far as in conflict, 61 I. D. 185.
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Willingbeck, Christian P. (3 L. D. 383) ; Witbeck v Hardeman (50 L D. 413)
modified; 5 L. D. 409. ' overruled so far as in -conflict, 51

Willis, Corfielius, et al. (47 L. D. 135) ; -L. D: 36.
overruled, 49 L. D. 461. Wright et al. 'i. Smith (44 L. D. 226);

Willis, Eliza (22 L. D. 426); overruled, in effect- overruled so far as in con-
26 L. D. 436. flict, 49' L. D. 374. '
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519) ; overruled so'far as in conflict, Zimmerman v. Brunson (39 L. D. 310);
41 L. D. 119. (See 43 L. D. 196.) overruled, 52 L. D. 715.

NoTE-The abbreviations used in this title refer to the following publications:
"B. L. P." to Brainard's Legal Precedents in Land and Mining Cases, vols. and
2; "C . L." to Copp's Public Land Laws, edition of 1875, 1 volume; edition of
1882, 2 volumes; edition of 1890i 2 -volumes; "C. L.,O." to Copp's Land Owner,
vols. 1-18; ". and R." to records of the former Division of Lands and Railroads;
"L. D." to the Land Decisions of the Department of the Interior, vols. 1-52;
"I. D." to Decisions- of the Department of the Interior, beginning with vol. 53.-
EDITOR.
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DECISIONS OF THE
DEPARTMENT OF THE INTERIOR

BETTIE H. REID
LUCILLE H. PIPKIN

A-26330 Decided February 4,1952*

Noncompetitive Oil and Gas Lease-First Qualified Applicant-Cancellation.

If the Department determines that a tract of public land which is not within
any known geological structure of a producing oil or gas field will be made
available for oil and gas development, the Department is under a manda-
tory duty, imposed by statute, to lease the land to the qualified person first
applying for it.

Where a noncompetitive oil and gas lease was erroneously issued to a junior
applicant, the lease is subject to cancellation.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

This is an appeal to the head of the Department by Mrs. Bettie
H. Reid from a decision of the Director of the Bureau of Land Man-
agement denying her petition for the reinstatement of her application
for a noncompetitive oil and gas lease on the E1/2NE/ 4 sec. 18, T. 24 S.,
R. 29 E., New Mexico principal meridian, pursuant to section 17 of
the Mineral-Leasing Act, as amended (30 U. S. C., 1946 ed., sec. 226).

On August 19, 1947, Mrs. Reid filed with the district land office at
Las Cruces, New Mexico, an application (Las Cruces 065970) for a
noncompetitive oil and gas lease on several tracts of public land in
T. 24 S., R. 29 E., New Mexico principal meridian, including the NEY4
sec. 18. In a decision dated January 26, 1951, the manager of the
Land and Survey Office at Santa Fe, New Mexico, rejected the appli-
cation as to the NE¼4 see. 18, but approved the application respecting
the other tracts desired by Mrs. Reid.

In explanation of the partial rejection of Mrs. Reid's application,
the manager said that "The NE/ 4 sec. 18, T. 24 S., R. 29 E. has been
withdrawn for reclamation purposes * * *." Actually, this state-
ment was correct only with respect to the W1/ 2 of the NEI/4 sec. 18.
The E1/2 of that quarter-section had not been withdrawn, but, instead,
was available for oil and gas leasing at the time of the submission
of Mrs. Reid's application and at the time of the manager's decision.

On April 5, 1951, Miss Lucille H. Pipkin submitted to the Santa Fe
Land and Survey Office an application (New Mexico 05236) for a

*Overruled. See p. 55. [Ed.]
' The district land office at Las Cruces had been discontinued in the meantime.
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noncompetitive oil-and gas lease on-the E½2NE/4 sec. 18. On May 14,
1951, the manager took administrative action purporting to accom-
plish the issuance, prospectively, of an oil and gas lease on this tract
to Miss Pipkin effective as of June 1, 1951.

In the meantime; Mrs. Reid apparently. learned of the error that
had been made by the manager in rejecting her application as to the
El/2NE'A sec. 18 and of the submission by Miss Pipkin of an appli-
cation for an oil and gas lease covering this tract. On May 28, 1951,
Mrs. Reid filed with the manager a petition for the reinstatement of
her application respecting the E/2NE/4 sec. 18.2 The petition called
attention to the fact that Mrs. Reid's application had been "denied by
erroneous action," and that "the Land Office has the opportunity to
correct the errors before any lease to Pipkin can become effective."

Notwithstanding the fact that attention was thus called to the error
that had previously been made in rejecting Mrs. Reid's application
respecting the El/2NE/ 4 . sec. 18, no corrective action was. taken prior
to June 1, 1951, in accordance with Mrs. Reid's petition.

Thereafter, on June 19, 1951, the Director of the Bureau of Land
Management formally denied Mrs. Reid's petition for the reinstate-
ment of her application as to the E'/2 NE/4 sec. 18. This appeal to
the head of the Department was then taken by Mrs. Reid.

In the issuance of noncompetitive oil and gas leases on public lands,
the. Department is bound by the provisions of section 17 of the Min-
eral Leasing Act. This section provides, in pertinent part, as follows:

* * * When the lands to be, leased are not within any known geological
structure of a producing oil or gas field, the person first making application for
the lease who is qualified: to hold .a lease * * * shall be entitled to a lease of
such lands * * *

The provision of law quoted above is mandatory in nature. It cannot
bewaived or ignored by the Department. Although the Secretary of
the Interior (or his delegate) has the discretionary authority to de-
cide whether a particular tract of public land, which is not within
any known geological structure of a producing oil or gas field,-will
be made available for oil and gas development, the Secretary. (or his
delegate) is obliged, if the tract is made available for oil and gas de-
velopment, to lease it to "the person first making application for the
lease who is qualified to hold a lease."

In the present case, Mrs. Reid was the qualified person first mak-
ing application for an oil and gas lease on the E/2NE'/4 sec. 18.
Therefore, under the controlling statutory provision, it was the man-
datory duty of the Department to issue an oil and gas lease to Mrs.

2Although the petition requested the reinstatement of-the applicatio "regarding the
NE"A of sec. 18, iti Was only ntitled to consideration insofar as it referred to the E'A
of that quarter-section.
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iReid for this tract in the-event of a' decision to-make the tract avail-
able for oil and gas development. The failure to do-so cannot be'
justified, in view of the plain language of the statutory provision gov-
erning the issuance of noncompetitive oil and gas leases.

It is true that Mrs. Reid delaved:rom. February 7, 1051 (the date
on which she received notice of the partial rejection of her applica-
tion), until May 28, 1951, before she filed a formal petition seeking
corrective action respecting the erroneous rejection of her applica-
tion as to El/2NElK sec. 18. In connection with this matter of delay,
however, it is pertinent to note that the question whether the E1/2 NE1/4
sec. 18 had been withdrawn was a question of fact the answer to which
was reflected in the official records maintained in the Land and Sur-
vey Office. There was no reason why Mrs. Reid, upon being informed
by the manager of the office that this area was withdrawn and, hence,
was unavailable for oil and gas leasing, should have questioned the
accuracy of the manager's statement concerning the status of the land,
since this was a factual matter within the peculiar competency of the
manager as the official in charge of the records showing such status.
Consequently, no lack of reasonable diligence is attributable to Mrs.
Reid because of a failure to check the records promptly in order to
determine whether the factual information furnished to her by the
manager was accurate or erroneous.

In any event, when Mrs. Reid did learn of the error that had been
made by the manager respecting the status of the EI/2 NE/4 sec. 18
and submitted her formal request that action be taken to rectify the
error, the effective date stated in the purported lease to the junior ap-.
plicant, Miss Pipkin, had not been reached and, accordingly, the way
was still open to rescind the action previously taken on Miss Pipkin's
application and to carry out the mandatory requirement of the statute.
by leasing the E1/2NE1/4 sec. 18 (if it was to be leased .to anyone) to
Mrs. Reid as the qualified person first applying for a lease on this
tract. Instead of corrective action to carry out the statutory man-
date being taken, however, the previous action in favor of the junior
applicant, Miss Pipkin, was permitted to stand.

Under these circumstances, the outstanding lease which purported
to come into existence as of June 1, 1951, and to confer on Miss Pip-
kin, the junior applicant, oil and gas rights respecting the E1/2 NE1/4
sec. 18 must be regarded as having been issued without authority of
law and, indeed, in contravention of the plain statutory mandate.
Such an oil and gas lease is subject. to cancellation. See Rus8ell
Hunter Reay v. Gertrude . Lackie, 60 I. D. 29 (1947).

Therefore, pursuant to the authority' delegate& to me by the Sei-
retary of the Interior (sec. 23, Order No. 2509; 14 F.'R. 307), the
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decision of the Director of the- Bureau of Land Management is re-
versed, and the case is remanded to the Bureau of Land Management
with instructions to cancel the lease issued to Miss; Pipkin, and to offer'
a lease on the'El/2NEl/4 sec. 18 to Mrs. Reid if this tract is still out-
side any known geological structure of a producing oil or gas field.

D 0 00: 0 fS ff X D? : I:X fMASTIN G. Wnrr X ,
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APPEAL OF THE GENERAL ELECTRIC COMPANY

CA-130 Decided February 6, 19520

Contract Appeal-Delay-Strike-Article 5 of U. S. Standard Form 32.
Article 5 of U. S. Standard Form No. 32 (supply contract) becomes operative

if, and only if, the right of the contractor to proceed with performance
under the contract is terminated by written notice on account of failure. to
deliver the supplies within the time specified in the contract, and the Govern-
ment thereupon obtains, the supplies elsewhere. <

A strike which was in progress in the contractor's plant at the time when the
contractor prepared its bid, and which was still in progress at the time
when the contract was made, cannot be regarded as an "unforeseeable"
cause of delay in performance under the contract, so as to make the delay
excusable under article 5 of U. S. Standard Form No. 32.

ADMINISTRATIVE DECISION,

This decision considers the appeal of the General Electric Com-
pany, Denver, Colorado, dated May 10, 1951,1 from the findings of
fact made by the contracting officer on April 18, 1951 under supply
contract No. 12r-16428, entered into with the Bureau of Reclamation
on March 9, 1946.-

The contract was executed. on the standard form for Government
supply contracts (U. S. Standard Form No. 32, revised June 18,
1935). It called for the' fabrication and delivery of oil circuit breakers
and lightning arresters (together with the services of erecting en-
gineers and mechanics, if required) for the Kennett Division of the
Central Valley project in California. Article 1 of the contract made
the attached specifications (No. 1144) part of the contract, and pro-
vided that "Deliveries shall be' made as stated in schedules Nos. 1, 2
and 4 of the specifications No. 1144." Schedule No. 1 provided for
the shipment of four circuit breakers, and schedule No. 2'called for
the shipment of one circuit breaker, within' 420 calendar days after

: its letter of appeal dated, May- 10, 1951, the contractor stated that the findings
of fact of the contracting officer were unsatisfactory, that "Appeal is hereby made to these
Pidings;"1 and- that-additional information would be submittd as ':Isoon as possible. The
additional information was submitted in a letter dated August 8, 1951.



4;] APPEAL OF THE GENERAL ELECTRIC CO. 5
February 6, 1952

the receipt of the notice of the award -of the contract. Schedule No.
4 provided for the shipment of three lightning arresters within 270
calendar days after the receipt of the notice of the award of contract.

Notice of the award of the contract was received by the contractor
on March 9, 1946, thus fixing the final dates for complete shipment
under the contract as May 3, 1947, for the five circuit breakers under
schedules Nos. 1 and 2, and as December 4, 1946, for the three lightning
arresters under schedule No. 4. No delay occurred in making ship-
ment of the circuit breaker covered by schedule No. 2. Shipment of
the four circuit breakers under schedule No. 1 was substantially
completed on July 16, 1947, or 74 calendar days after the final date
fixed in the schedule. Shipment of the three lightning arresters
under schedule No. 4 was completed on March 25, 1948, or 477 calendar
days after the final date fixed in the schedule.

The provision of the contract covering the subject of delay in per-
formance was article 5. It provided, in part, as follows:

If the contractor refuses or fails to make deliveries of the materials or
supplies within the time specified * * *, the Government may by written notice
terminate the right of the contractor to proceed with deliveries or such part or
parts thereof as to which there has been delay. In such event, the Government
may purchase similar materials or supplies in the open market or secure the
manufacture and delivery of the materials and supplies by contract or other-
wise, and the contractor and his sureties shall be liable to the Government
for any excess cost occasioned the Government thereby: Provided, That the
contractor shall not be charged with any excess cost occasioned the Government
by the purchase of materials or supplies in the open market or under other
contracts when the delay of the contractor in making deliveries is due to
unforeseeable. causes beyond the control and without the fault or negligence
of the contractor, including * * strikes * i *,if the contractor shall notify
the contracting officer in writing of the cause of any such delay, within 10 days
from the beginning thereof * * . The contracting officer shall then ascertain
the facts and extent of delay, and his findings of fact thereon shall be final and
conclusive on the parties hereto, subject only to appeal within 30 days by the
contractor to the head of the department concerned or his duly authorized
representative * * *

The record indicates that the earliest written communication from
the contractor on the subject of delay in performance was dated April
8, 1947, and stated, in part, that-

As required by Article 5 * * *, you are hereby notified that we will be delayed
,in completing shipment * * * of three * * * lightning arresters, until May 6
1947.

This was followed by a letter dated April 9, 1947, in *hich the con-
tractor stated, in part, as follows:

As required by Article 5 * * *, you are hereby notified that we will be delayed
in completing shipment * * * of four * * * circuit breakers * * * until June,
1947.
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Thereafter, under, date of March 7, 1951,,the contractor wrote a
letter supplementing its previous communications, which purported to
furnish notices of delay under article 5 of the contract. The letter
of March ',1951, state-d, in pertinent part, as follows::: :

Our plants were on strike from January 15, 1946 until March 13, 1946. The
duration of our strike, and the inability to obtain materials, could not be foreseen
or evaluated during this period. As a direct result of this strike, shipment was
delayed. This delay was hot a result of factors within our control.

We request that the formal contract completion dates be extended the dura-
tion of our strike (from March, 1946, the date of the award, to March 13,
1946, the date our strike ended), plus 60 days, which was the minimum recovery
time necessary to regain full and normal production, or a total of 64 days.

p *'- * - ;*: * * *

In view of the circumstances herein described and, in compliance with Article
5' of the contract, it is formally requested that a Findings-of-Fact be prepared,
whereunder the contract delivery dates will be extended to July 6, 1947 on
Schedule 1, and to February 6, 1947 on Schedule 4.

The contracting officer on April 18,1951, found as follows respecting -

the contractor's request for an extension of time:
It is found that the delays in deliveries by reason of a strike in the contractor's

plant, of the equipment, described under Schedule No. 1 and under Schedule No. 4,
were not due to causes which were unforeseeable, beyond the control, and without
the fault or negligence of the contractor. These delays, therefore, are not excus-
able under the provisions of article 5 of the contract. [Findings, paragraph 6
(b). 

The contractor thereupon took an appeal to the head of the Depart-
ment within the 30-day period prescribed in article 5 of the contract:

In disposing of this appeal, it should be stated at the outset that both
the contractor and the contracting officer have 'been laboring under a
.misapprehension in assuming that the facts of this case called for pro-
.ceedings under article 5 of :the contract. Article 5 would have been
operative if, and only if, the right of the contractor to proceed with per-
formance under the contract had been terminated by written notice on
account of the failure to deliver'the four circuit breakers undet schedule
No. 1 and the three lightning arresters under schedule No. 4 within
the prescribed periods, and' the' Government had thereupon obtained
the equipment' elsewhere. In sch a situation, the contractor would
have been liable to the Government for any excess cost incurred by the
Government'in procuring the equipment.from another source, unless it

C were found ,after appropriate proceedings, that the contractor's failure
,to make timely deliveries had been "due to unforeseeable causes beyond

. the control' andwithout the hault. or negligence of the contractor." In
the present case, however, the. right:of the contractor to proceed with

.-performance under the contract was not terminated by the Government
because of the delay in delivering the four circuit breakers under sched-
ule No. 1 and the three lightning arresters under schedule No. 4. In-
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stead, the contractor was permitted to proceed with performance under
the contract, despite the delay in'making deliveries, and these items of
equipment furnished by the contractor were accepted. and utilized by
the Government. Hence, there was no occasion, under the facts of this
case, for proceedings under article 5 of the contract.

Moreover, if the presenit. case were an appropriate one for proceedings
under article 5 of the contract, the question for decision on the appeal
would not be (as has apparently been assumed by the contractor)
whether the contractor was entitled to an extension of time for per-
formance, but, rather, whether the contractor should be excused from
compensating the Government for' the excess cost incurred by the latter
in procuring the equipment from another source after the contractor
had failed to deliver the equipment within the time specified in the
contract.

Finally, it should be noted that if the present case called for proceed-
ings under article 5 of the contract, the reason stated by the contractor
for relief under that article could not be upheld. The contractor asserts
that the failure to deliver the four circuit breakers under schedule No. 1
and the three lightning arresters under schedule No. 4 on time was
excusable because of the strike in its plant from January 15 to March
13, 1946, and the resulting difficulty experienced by the contractor in
resuming operations after the end of the strike. In this connection,
article 5 of the contract makes excusable only delays due to "unforesee-
able causes." This refers, of course, to causes which the contractor
could not reasonably have foreseen at the time when the contract was
made. In the present case, the strike in the contractor's plant was
actually in progress at the time (January 24, 1946) when the contractor
prepared its bid, and the strike was still in progress on the date (March
9, 1946) when the contract was made. Under these circumstances, the
strike and its attendant complications could not be regarded as coming
within the category of "unforeseeable causes" of delay, within the
meaning of the quoted term as used in article 5 of the contract. Thus,
no error would have been committed by the contracting officer in deny-
ing relief to the contractor under article 5 of the contract, if this case
were an appropriate one for considering the merits of the contractor's
contentions.

Therefore, pursuant to the authority delegated to me by the Secre-
tary of the Interior (sec. 24, Order No. 2509; 14 F. R. 307), the appeal
of the General Electric Company from the findings of fact by the
contracting officer dated April 18, 1951, under contract No. I2r-16428
is dismissed.

MASTIN G WHITE,

Solicitor.
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CONTRACTS FOR THE EMPLOYMENT OF MANAGERS OF INDIAN
TRIBAL ENTERPRISES

Organized Tribes-Chartered Tribes-Indian Reorganization Act-Revised
Statutes, Section 2103.

In grantigg a charter to an Indian tribe under section 17 of the Indian Re-
organization Act, the Secretary of the Interior may grant to' the tribe the
freedom to make contracts without complying with the requirements pre-
scribed in section 2103 of the Revised Statutes.

Where the Secretary of the Interior, in granting a charter to an Indian tribe,
gave the tribe broad authority to make and perform contracts and agree-
ments subject only to the limitations that tribal lands could not be sold
or mortgaged or leased for a period exceeding 10 years'and that any con-
tract involving the payment of money in excess of $5,000 in any, fiscal year
should be subject to the approval of the Secretary, it was clearly the intent
of the Secretary to authorize the tribe to make contracts without regard
to the requirements prescribed in section 2103 of the Revised Statutes.

The inclusion by the Secretary in a tribil charter of a qualifying phrase, stating
- 'that the powers of the tribe under the charter shall be exercised "subject

to any restrictions contained in the * * * laws of the United States," does
A not impose upon the tribe the necessity of complying with all the preexisting
statutory restrictions relating generally to the activities of Indian tribes,
but, instead, refers only to those statutory restrictions from which the Sec-
retary cannot legally free the tribe.

The adoption by an Indian tribe of a constitution under section 16 of the In-
dian Reorganization Act does not relieve the tribe of the necessity of com-
plying with section 2103 of the Revised Statutes in making a contract with
a person to manage a tribal farming enterprise.

M-36119 FEBRUARY 14, 1952.

To THE COMMISSIONER OF INDIAN AFFAIRs.
You have requested that I express an opinion regarding the ap-

plicability of section 2103 of the Revised Statutes (25 U. S. C., 1946
ed., sec. 81) to an executed contract and a proposed contract, each of
which is between an Indian tribe and; a manager of a tribal enterprise
conducted by the tribe.

Section 2103 of the Revised Statutes applies to, inter alia, contracts
for services to be rendered to Indian tribes "relative to their lands."
The section prescribes several requirements which are essential to the
validity of such a contract. Among these is the requirement that such
a contract "shall be executed before a judge of a court of record."

(a) .Contract for the management of the Grand Portage Trading
Post and Resort Enterprise.-The executed contract involved in your
submission is dated July 27, 1951, and is between the Grand Portage
Band of Chippewa Indians and Peter Gagnow, of Grand Portage,
Minnesota. Under the terms of the contract, Mr. Gagnow will operate
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a tribal enterprise known as the Grand Portage Trading Post and Re-
sort Enterprise, which is located on and makes use of tribal land.

The Grand Portage Band is one of the constituent bands of the
Minnesota Chippewa Tribe, which has adopted a constitution and has
received a charter under sections 16 and 17, respectively, of the Indian
Reorganization Act of June 18, 1934 (48 Stat. 984, 987, 988; 25 U. S. C.,
1946 ed., secs. 476, 477). The Grand Portage Band operates under a
subordinate charter from the Minnesota Chippewa Tribe, and this
charter confers on the band authority to manage enterprises and to
administer tribal land.

Section 17 of the Indian Reorganization Act, in authorizing the
Secretary of the Interior to issue a charter of incorporation to any
Indian tribe which has adopted a constitution pursuant to the act.
provides, in part, as follows:

* * * Such charter may convey to the incorporated tribe the power to pur-
chase, take by gift, or bequest or otherwise, own, hold, manage, operate, and dis-
pose of property of every description, real and personal * * * and such fur-
ther powers as may be incidental to the conduct of corporate business, not incon-
sistent with law; but no authority shall be granted to sell, mortgage, or lease
for a period. exceeding ten years any of the land included in the limits of the
reservation. * * *

It seems to be clear from this language that section 17 permits the
Secretary to grant to incorporated tribes far-reaching powers with
respect to the conduct of business activities, including the making and
performance of tribal contracts, and that the Secretary is subject,
in this regard, only to the limitations expressly stated in the section.
These express statutory limitations are to the effect that the Secretary
cannot (1) authorize an incorporated tribe to sell or mortgage reser-
vation lands or to lease them for periods in excess of 10 years, or
(2) grant to the tribe incidental corporate powers which are incon-
sistent with law (i. e., powers which cannot lawfully be given to any
corporation, non-Indian or Indian). Such statutory limitations on
the Secretary's authority certainly are not broad enough to prevent the
Secretary from granting to an incorporated tribe the power to make
contracts without complying with the requirements of section 2103
of the Revised Statutes. In this connection, such a grant of power
would not be "inconsistent with law," because it is a purpose of incor-
poration to provide the means for the conduct of business activities
in a business-like way, and freeing a corporation from the necessity,
inter alia, of executing all its contracts before a judge of a court of
record would serve that purpose.

It is my view, therefore, that section 17 of the Indian Reorganiza-
tion Act has.superseded section 2103 of the Revised Statutes to the

330185-55 4



10 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [61 I.D.

extent of authorizing the Secretary to grant, 'in charters of incorpora-
tion, the power to make contracts without regard to the limitations
prescribed in section 2103.

In granting charters under section 17 of the Indian Reorganization
Act, the Secretary of the Interior has invariably conferred wid&'Pow-
ers with respect to the making of contracts. Thus, section 5 of the
charter of the Minnesota Chippewa Tribe, which is typical, confers
upon the tribe the power to "make and perform contracts and agree-
ments of every description., not inconsistent with law or with any pro-
visions of this charter * * *," subject only to the limitation (pre-
scribed by the statute) that tribal lands cannot be sold or mortgaged
or leased for periods in excess of 10 .years, and the further limitation
(imposed by the Secretary in 'the exercise of his discretion) that "any
contract involving payment of money by the corporation in excess of
$5,000 in any one fiscal year shall be subject to the approval of the
Secretary of the Interior or his duly authorized representative" It
was clearly the purpose of the broad language used in this charter
respecting the contracting power to grant to the tribe freedom to make
contracts without complying with the requirements prescribed in sec-
tion 2103 of the Revised Statutes.

It is true that the Department inserted in the charter to the Min-
nesota Chippewa Tribe (and in other charters as well) an introduc-
tory qualifying phrase stating that the powers conferred in the
charter shall be exercised "subject to ny restrictions contained in
the* * * laws of the United States." However, this phrase (which,
incidentally, is confusing and ambiguous) could not have been in-
tended to render meaningless the broad grant of power conferred in
the charter by making the incorporated tribe subject to all the pre-
existing statutes imposing' restrictions, procedural and substantive,
on the conduct of tribal business. Such a construction of the quoted
phrase would make a mockery of the liberal process of incorporation
established by the Department.

In order that the general qualifying phrase, "subject to any restric-
tions contained in the * * * laws of the United States," in the charter
to the Minnesota Chippewa Tribe may not render meaningless the
-freedom, of operation expressly granted to the tribe in the other pro-
visions of the charter, I believe that the general phrase should be'con-
strued as referring only' to those statutory restrictions from which
the Secretary of the Interior could not legally free the tribe in grant-
ing the charter'to 'it, such as, for example, the restrictions imposed
by the antitrust laws. As previously indicated, section 2103 of the
Revised Statutes is not in that category.

For the reasons stated above, it is my opinion that section 2103 of
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,the Revised Statutes is not applicable to the contract dated July 27,
1951, between the Grand Portage Band of the Minnesota Chippewa
Tribe and Peter Gagnow, relative to the management by the latter
of the Grand Portage Trading Post and Resort Enterprise.

(b) Proposed contract for the management of the Salt River Farm-
,ing Enterprise.-The proposed contract involved in your submission
is to be made between the Salt River Pima-Maricopa Indian Com-
munity and a farm manager. Under the contract, the farm manager
is to operate a tribal .farming enterprise, which will include the culti-
vation of tribal lands, the development of livestock industries to
utilize the crops raised by the enterprise, and the marketing of surplus
crops.

The Salt River Pima-Maricopa Indian Community has adopted a
constitution pursuant to section 16 of the Indian Reorganization Act
(25 U. S. C., 1946 ed., sec. 476). It has not, however, received a char-
ter of incorporation under section 17 of-that act.

The adoption by the Salt River Pima-Maricopa Indian Community
of a constitution under section 16 of the Indian Reorganization Act
does not exempt it from the necessity of complying with the require-
ments of section 2103 of the Revised Statutes in connection with the
making of a contract, such as the proposed contract under considera-
tion here. A tribe adopting a constitution under the Indian Reor-
ganization Act may obtain only the powers mentioned in section 16,
which include the authority to employ legal counsel, to prevent the
alienation of tribal lands or other assets, and to negotiate with Federal,
State, and local governments, plus such other powers as were "vested
in any Indian tribe or tribal council by. existing law." We do not find
here any grant of power to make contracts without regard to the re-
quirements of section 2103 of the Revised Statutes, except that section
16 indicates that contracts for the employment of attorneys may be
made subject only to the approval of the 'Secretary of the Interior
respecting the choice of counsel and the fixing of the fees. (See Solici-
tor's opinion, M-36069 (June 22,. 1951), 60 I. D. 484.)

It appears that the employment of a manager for the tribal f arm-
ing enterprise is required by the terms of a plan of operation to which
the tribe agreed in obtaining a lan from the Revolving Credit Fund
for the purpose of conducting the tribal enterprise. This fund was
established by section 10 of the Indian Reorganization Act (48 Stat.
986; 25 U. S. C., 1946 ed., sec. 470), which provides, in part, as follows:

There is hereby authorized to be appropriated, out of any funds in the Treasury
not otherwise appropriated, the sum of $10,000,000 to be established as a re-
volving fund from which the Secretary of the Interior, under such rules and
regulations as he may prescribe, may make loans to Indian chartered corpora-
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tions for the purpose of promoting the economic development of such tribes.
and of their members, and may defray the expenses of administering such
loans. * * *

The Revolving Credit Fund was made available for loans to all Indian
tribes and their members by the act of May 7, 1948 (62 Stat. 211;
25 U. S. C., 1946 ed., Supp. IV, sec. 482).

Under this legislation governing the making of loans to Indian
tribes, the Secretary of the Interior has been given a broad rule-mak-
ing power. It may be argued that this power is broad enough to en--
compass all the measures necessary to protect the interests of the
'United States in making loans to Indian tribes, and that any means
or instruments adopted by the Department towards that end are sub-
ject to no other requirements than those which may be imposed in the
exercise of the rule-making authority of the Secretary. Under such
a theory, contracts required of a borrower for the protection of the
Government (e. g., the proposed contract under consideration here)
would be subject only to the requirements prescribed by the Secretary
in the exercise of his rule-making power, and their validity would not
depend upon compliance with the provisions of section 2103 ofi the

' Revised Statutes, which antedated the credit legislation by many years.
Courts have recognized that section 2103 of the Revised Statutes

may be repealed by implication when a later enactment is based upon a
premise inconsistent with its terms, or it may reasonably be inferred.
from the purpose and history of the later enactment that such was
the intent of Congress. See United States v. Crawford, 47 Fed. 61
(C. C. W. D. Ark., 1891), and Btler and Vale v. United States, 43:

-Ct . C1. 497 (1908). In dealing with organized Indian tribes, such a.
premise may, perhaps, be found in the pbilosophy of the Indian Reor-
ganization Act, which was intended to make a new point of departure
in the relations between the tribes and the Government.

Repeals by implication are not favored, however, andit wouldbe
unsafe to rely, upon such an implied repeal of section 2103 of the

' Revised Statutes in the present instance, particularly since any person
receiving money in violation of that section is subject toa fine of. not
more than $1,000 or to imprisonment for not more than 6 months, or
both,, and may be compelled to forfeit the money so received. (See 18
U. S. C., sec. 438.)

I believe, therefore, that the proposed contract between the Salt
River Pima-Maricopa Indian Community and the manager of the
tribal farming enterprise should be executed in accordance'with the
requirements of section 2103 of the Revised Statutes.'

MAsTIN :G. WHITE
Solicitor-
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ESTATE OF KNEALE BLACKBIRD

IA-62 Decided February 19, 1952

Indian Estates-Claims-Notice and Hearing-Petition for Rehearing-
Waiver of Time Limit.

An Examiner of Inheritance can consider and allow a claim against a restricted
Indian's estate -only upon notice to the interested parties and affording
them an opportunity for a hearing.

Where an Examiner of Inheritance, after determining the heirs of a deceased
Indian and entering an order for the distribution of the estate among the
heirs, subsequently modified his previous order to the prejudice of the heirs by
allowing a newly submitted claim against the estate, without having given
them any prior notice, and the heirs thereafter permitted the 60-day period
for the filing of a petition for rehearing to expire without having taken such
action, it may be appropriate to waive the 0-day limitation on the tine
for the filing of a petition for rehearing.

APPEAL FROM EXAMINER OF INHERITANCE, BUREAU OF INDIAN AFFAIRS

Susan Baxter Blackbird has appealed to the head of the Depart-
ment from a decision of an Examiner of Inheritance denying her
"Petition to Reopen Proceedings" in the matter of the estate of Kneale
Blackbird, a deceased unallotted Omaha Indian of Nebraska.

It appears that the decedent died intestate, and -that his heirs were
determined by the examiner on February 26, 1951, to be the appellant
and the two minor children of the decedent and the appellant. The
examiner held that the heirs were entitled to participate equally in
the estate. On April 6, 1951, the examiner, without having given any
notice to the heirs regarding the receipt of a new claim against the
decedent's estate, modified his order of February 26, 1951, and allowed
a claim of the Farmers' Home Administration, Department of Agri-
culture, against the estate in the sum of $1,987.15. A copy of the
modifying order dated April 6, 1951, apparently was mailed to the
appellant. The exact date of such mailing is not revealed by the rec-
ord, but it presumably was on, or within a few days after, April 6,
1951. Thereafter, the appellant filed on August 9, 1951, her "Petition
to Reopen Proceedings," asking that a hearing be held on the matter
of the allowance of the claim for $1,987.15. The petition was denied
by the examiner on August 10, 1951, because it had not been filed
within the 60-day period prescribed in 25 CFR 81.17 for the filing of
a petition for rehearing. The present appeal followed.

The regulations of the Department relating to Indian probate pro-
ceedings make provision for two possible methods whereby persons
aggrieved by the decision of an Examiner of Inheritance in such a case
may seek to obtain reconsideration of the decision: (1) The filing of

1313 ..
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a petition for rehearing under 25 OFIR'81.17, and (2), the filing of a
petition for the reopening of the case under 25 CFR 81.18.

A petition for rehearing may be filed by "Any person who feels
aggrieved by the decision of the examiner." The time. fixed for the
filing of such a petition is stated by the pertinent regulation to be
"within 60 days from the date of notice to the parties of the decision."
The appellant in the present case was clearly eligible to file a petition
for rehearing with respect to the examiner's modifying order of April
6, 1951 (which was, of course, a "decision" within the meaning of this
term as used in the regulation), but the record indicates that she failed
to act within the period of time prescribed by the regulation. When
the phrase "within 60 days from the date of notice to the parties of
the decision" in 25 CFR 81.17 is considered in connection with the
statement in 25 CFR 81.16 to the effect that "Distribution of an estate
may be made by the superintendent after 60 days have elapsed from
the date upon which notice of the decision is mailed to the interested
parties unless, within that period a petition for rehearing is
filed * * it appears that the 60-day period prescribed in section
81.17 begins to run on the date when notice of the decision is mailed
to the interested parties. Although the record in this case does not
show precisely upon what date a copy of the examiner's modifying
order of April 6, 1951, was mailed to the appellant, the inference
seems to be reasonable that it was mailed on, or within a few days
after, April 6, 1951. Inasmuch; as the appellant's petition was not
filed until August 9, 1951, it was proper for the examiner to find that
the petition was filed subsequent to the expiration of the 60-day
period prescribed in section 81.17.

A petition for reopening under section 81.18 may be filed by "any
person claiming an interest in the estate who had no actual notice of
the original proceedings and who was not on the reservation or other-
wise in the vicinity at any time while the public notices of the hearing
were posted." The, time for the filing of: such a petition isfixed by
the regulation as "Within a period-of 3 years from the date of a deci-
sion by an examiner of inheritance." Although the appellant's peti-
ti on in the present case was filed within the 3-year period prescribed
in section 81.18 for the filing -of a petition for reopening, it appears
that the appellant was not within the category. of persons eligible to file
such a petition. The appellant not only had actual notice of the origi-
nal proceedings, but she appeared at the hearing and participated in it
by testifying as a witness.

It must be concluded that the examiner was-technically correct in
denying the appellant's petition. It was not filed within the time,
limit -prescribed by25 CFR 81 .17, respecting a petition for rehearing,
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and it was not filed by a person eligible to petition for reopening under
section 81.18.

It is readily apparent, however, that the examiner committed a
serious error when he modified his order of February 26, 1951, to the
prejudice of the heirs by allowing the claim of the Department of
Agriculture, without having given the heirs any notice of the receipt
of the claim and of his intention to act upon it. The authority of
the Department to consider and allow claims against the estates of
deceased Indians is incidental to and derived from the authority to
determine the heirs of such Indians, which is conferred upon the e-
partment by section 1 of the act of June 25, 1910, as amended (25
U. S. C., 1946 ed., sec. 372). As the authority to determine the heirs
of deceased Indians may be exercised only "upon notice and hearing,"
it follows that the requirement of notice and hearing must also be ob-
served in the allowance of claims against the estate of a deceased
Indian.

The Department of Agriculture has indicated that it would not have
any objection if this case were remanded to the examiner for a hear-
ing on the merits of its claim against the estate of the decedent. In
view of this commendable attitude on the part of the claimant, I believe
that the ends of justice would be served by waiving in this case the 60-
day limitation prescribed in 25 CFR 81.17 and by remanding the case
to the examiner for a hearing on the claim submitted by the Depart-
ment of Agriculture.

In connection with this matter, the Omaha Tribe of Indians has
requested that, if a further hearing should be held in the present case,
it be permitted to appear as an ainicus curiae at such hearing-and in all
subsequent proceedings. As the ultimate decision on the claim of the
Department of Agriculture may constitute a precedent affecting the
interests of many members of the Omaha Tribe, it seems appropriate
to permit the tribe to participate hereafter in the case as an aicus
curiae if it so desires.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 25, Order No. 2509; 14 F. R. 307),
the examiner's order of April 6, 1951, allowing the claim of the De-
partment of Agriculture, and the order of August 10, 1951, denying
the appellant's petition, are set aside, and the case is remanded to
the examiner for a hearing on the merits of the claim submitted by
the Department of Agriculture and for such further action as appears
to be appropriate in the light of the evidence adduced at such hearing.

MASTIN G. WHi-TE,

Solicitor.



16 DECISIONS OF THE DEPARTMENT. OF THE INTERIOR 61 I. D.

SOHN L. McKILLAN

A-26365 Decided Februar5,1952?
Y~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Oil and Gas Lease-Member of Congress as Lessee.

An oil and gas lease is a "contract or agreement" within the meaning of those
terms as used in 18 U. S. C. see. 431.

An oil and gas lease issued to a Member of Congress under the Mineral Leasing
Act is void by virtue of 18 U. S. C. sec. 431.

An oil and gas lease issued to a Member of Congress under the Mineral Leasing
Act is not within the scope of the statutory exemption from the provisions
of 18 U. S. C. sec. 431, granted by Congress with respect to "the purchase
or sale of * * * property" under certain circumstances.

APPEAL FROM THE BUREAU OF LAND XANAGEXENT

John L. McMillan has appealed to the head of the Department from
a decision dated November 8, 1951, by the Assistant Director of the
Bureau of Land Management, which affirmed the action of the man-
ager of the Land and Survey Office at Salt Lake City, Utah, in can-
celing a noncompetitive oil and gas lease (Utah 01283)Q previously
issued to him.

The record indicates that on April 18, 1950, the Land and Survey
Office at Salt Lake City received from Mr. McMillan an application'
for a noncompetitive oil and gas lease under section 17 of the Mineral
Leasing Act (30 U. S. C., 1946 ed., sec. 226) on a total of 1,480 acres
of public land described as the E/2W1/2 sec. 23 and the NEI/4 SW/4
sec. 25, T. 9 5 ., R. 17 E., and sec. 13, the Ni/ 2 sec. 14, and the N1/2 sec. 15,
T. 10 S., R. 1t E., S. L. M., Utah. The rental for the first lease year,
in the amount of $740, and the prescribed filing fee of $10 were tendered
with the application. On April 10, 1951, favorable action was taken
by the manager of the Land and Survey Office on Mr. McMillan's ap-
plication, and lease forms were mailed to the applicant for execution.
These forms were duly executed by the applicant and returned to the
Land and Survey Office, and on June 1, 1951, a 5-year noncompetitive
oil and gas lease (Utah 01283) was issued by the manager to Mr. Mc-
MilIan on the land for which he had applied. In issuing the lease,
the manager was acting pursuant to Secretarial authority which had
been delegated to the Director of the Bureau of Land Management
in 43 CPR, 1946 Sup ., 4.275(a) (17), and which the Director had,
in turn, subdelegated'to the manager of the local office at Salt Lake
City in BLM Order No. 325 (August 6,- 1948, 13 F. R. 4710), as
amended by BLM Order No. 330- (August 16, 1948, 13 F. R. 5023) *1

1 The local office was designated as a district land office at the time of the subdelegation,
but its title was changed to Land and Survey Office prior to the occurrences involved in
this appeal. Although the Director's authority under 43 CFR, 1946 Supp., 4.275(a) (17)
had been superseded prior to June , 1951, by a new delegation of authority made to the
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On July 20, 1951 , the Land and Survey Office received from Fran-
cis L. Neely a protest against the issuance of the oil and gas lease to
Mr. McMillan. The, protest asserted that Mr. McMillan was dis-
qualified from taking and holding an oil and gas lease from the Gov-
ernment because he was a Member of Congress, and it asked that the
McMillan lease be revoked and that an oil and gas lease covering the
same lands be issued to Mr. Neely under an application which he had
filed on February 15, 1951.

The manager of the Land and Survey Office rendered a decision
on August 9, 1951, canceling the lease previously issued to Mr. Mc-
Millan. The cancellation of the lease was based upon the ground
that the lessee was, at the time when the lease was issued, and still is,
a Member of the Congress of the United States, representing the Sixth
Congressional District of South Carolina. The lessee thereupon took
an appeal to the Director of the Bureau of Land Management, and
on November 8, 1951, the Assistant Director affirmed the manager's
decision. Mr. McMillan then appealed to the head of the Department.

This case is squarely covered by section 431 of Title 18, United
:States Code. This section provides, among other things, that if any
Member of Congress "executes, holds, or enjoys, in whole or in part,
any contract or agreement, made or entered into in behalf of the
United States or any agency thereof, by any officer or person author-
ized to make contracts ol its behalf," such contract or agreement
"shall be -oid."

An oil and gas lease issued on behalf of the United States to a
Member of Congress under section 17 of the Mineral Leasing Act is
obviously a "contract or agreement," because it establishes, by the
mutual assent of the parties, their respective rights and duties in re-
lation to the development of the oil and gas deposits within the area
covered by the lease; and, accordingly, it is clearly within the scope of
the broad prohibitory language used by Congress in section 431 of
Title 18, United States Code. The all-inclusive nature of that lan-
guage was pointed out by Circuit Judge (later Supreme Court Jus-
tice) Van Devanter in the case of United States v. DietrieA, 126
Fed. 671 (C. C. D. Nebr., 1904), which involved a land lease entered
into between the Government and a Member of Congress. At that
time, the provisions that are now contained in section 431 of Title
18, United States Code, were incorporated (with minor variations
in language) in section 3739 of the Revised Statutes, and Judge Van
Devanter had the following to say (p. 673) with regard to the scope
of the section:

Director by the Secretary of the Interior in section 2.31 of Secretary's Order No. 2583
(Aug. 16, 1950, 15 F. R. 5643), that order contained in section 4.2 a saving clause to
preserve the effectiveness of subdelegations of authority theretofore made by the Director.
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We think it is entirely clear that the purpose and effect of this legislation is
to absolutely inhibit all contractual relations with the.United States upon the
part of any member of or delegate to Congress * -e * save in the instances
'specifically excepted * * *. The comprehensive character of the inhibition is
more apparent when it is considered that it is not confined to contracts or agree-
ments obtained or held through the exercise of the influence incident to mem-
bership of or delegateship to Congress, or to those which are not fair to the
United States, or to those which give an undue advantage to a member of or del-
egate to Congress. It plainly includes "any contract or agreement," no matter
how fairly obtained or held, how reasonable-in its terms, or how advantageous to
the United States. * * *

In section 433 of Title 18, United States Code, the Congress has
granted certain specific exemptions from the prohibition contained
in section 431. It is stated in section 433 that section 431 shall not
extend to--

* * * any contract or agreement made or entered into, or accepted by any
incorporated company for the general benefit of such corporation; nor to the
purchase or sale-of bills of exchange or other property where the same are ready
for delivery and payment therefor is made at the time of making or entering
into the contract or agreement. Nor * * * to advances, loans, discounts, ppr-
chase or repurchase agreements, extensions or renewals thereof, or acceptances,
releases or- substitutions of security therefor or other contracts or agreements
made or entered into under the Reconstruction Finance Corporation Act, the
Agricultural Adjustment Act, the Federal Farm Loan Act, the Emergency Farm
Mortgage Act.of 1933, the Federal Farm Mortgage Corporation Act, the Farm
Credit Act of 1933, or the Home Owners Loan Act of 1933, the Farmers' Home
Administration Act of 1946, the Bankhead-Jones Farm Tenant Act, or to crop
insurance agreements or contracts or agreements of a kind which the Seeretary
of Agriculture may enter into with farmers.

- With the-possible exception of the phrase referring to "the purchase
-or sale of bills of exchange or other property where the same are
ready for delivery and payment therefor is made at the time Of niaking
or entering into the contract or agreement," it is obvious at a glance
that none of these exemptions is applicable to the present case. Even
as to the quotedJphtase, it is readily-apparent upon consideration
-that this exemption does not cover the oil and gas lease that was issued
-to Mr. McMillan.

In the first place, an oil and gas lease under section 17 of the Mineral
Leasing Act conveys an interest in land, and it has been held that land
does not come within the scope of the term "other property," as used
'in the statutory exemption. The Comptroller General considered
this provision of law in 20 Comp. 'Gen. 46 (1940), and, after referring
to the doctrine of ejusdem eneris, made the following statement
(p. 52):

* * * In the legislation here under consideration there would have been no
.occasion to use the, specific term "bills, of exchange" if the following general
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phrase "or other property" was intended to comprehend all property, because
:the word "property" would have included bills of exchange without specific
'prior mention. Considering the purpose and policy of the statute and applying
ithe stated principles of statutory interpretation, the conclusion is required that
the phrase "bills of exchange or other property" means bills of exchange or other
property of similar characterL-that is, having a fixed or readily ascertainable
,value and which ordinarily passes from hand to hand at time of payment-and,
therefore, that the exception does not extend to the purchase or sale of land or
interests therein. ' * *.

In the second place, it will be noted that the exemption under con-
sideration here is applicable only to the purchase or sale of property
where "payment therefor is made at the time of making or entering
into the contract or agreement." Hence, even if it were assumed, for
-the purpose of discussion, that an oil and gas lease under section 17
of the Mineral Leasing Act might be regarded as 'coming within the
category of a "purchase or sale of * * * other property," Mr. Mc-
Millan's case would not be within the scope of the exemption, because
he did not, in obtaining the lease, make "payment therefor * * * at
the time of making or entering into" the lease. The McMillan lease
expressly obligates'the lessee to pay rentals in the fourth and fifth
lease years, and also in .each succeeding year' if there should be an
extension of the lease. Moreover, future royalties on any production
of oil or gas under the lease would become due and payable throughout
the life of the lease. Apart from other considerations, therefore, these
future financial obligations assumed by the lessee- would necessarily
take the present case- outside the 'scope of the exemption relating to
the purchase or sale of property.
-" In additionl, the exemption to which consideration is being given
refers to the purchase or sale of property which is "ready for delivery."
This language is clearly aimed at executed transactions. The McMil-
lan oil and gas lease, extending over a primary term of 5 years and
requiring the continuous performance of obligations throughout its
existence, is executory in nature. This is another reason why the
McMillan oil and gas lease is outside ithe scope of the exemption re-
lating to the purchase or sale of property. See 26 Op. Atty. Gen.
537, 540 (1908)..'

For the reasons indicated above, the oil. and gas lease that was issued
to Mr. McMillan is void under the plain language of section 431 of
Title 18, United States Code.

Furthermore, the lease shows on its face that it cannot be held by
a Member of Congress. Section 9 of the, lease declares that-

It is also further agreed that no Member of, or Delegate to, Congress, or
Resident Commissioner, after his election or appointment * ' * and during
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his continuance in office, * * * shall be admitted to any share or part in this
lease or derive anybenefit that may arise therefrom * *2

The holding of the lease by Mr. McMillan a Member of .Congress, is
clearly a- breach of this express provision of the lease. Consequently,
even in the absence of section 431 of Title , United States Code, this
lease would be. subject to cancellation under the second paragraph of
section 31 of the Mineral Leasing Act, as amended. (30 U. S. C., 1946
ed., sec. 188) , which declares that- d 0

- Any lease issued after August 21, 1935 * * * shall be subject to:cancellation
by the Secretary of the Interior after thirty days' notice upon the.failure of the
lessee to comply with any of the provisions of the lease, unless or until the land
covered by any such lease is known to contain valuable deposits of oil or
gas.* * :

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509; 14 F. R. 30T),
the decisions below are modified to hold that oil and- gas lease (Utah
01283) issued to John, L. McMillan is void under section 431 of Title
18, United States Code, as well as subject to cancellation under the
second paragraph of section 31 of the Mineral ieasing Act, and, as so
modified, they are affirmed.,

MASTIN G. WHT,
Solicitor.

TOLAN-DOWSE CONTROVERSY OVER SALE O ISOLATED
T RACTS(MONTANA 0718)

Preference-Right Claimants-Timely Action-Failure to Appeal-Super-
visory Power of Secretary.

In connection with the assertion of a preference right to purchase an isolated
tract of land offered for sale by the Government at public auction, it is the
date on which the appropriate office of the Department receives the document
asserting such preference right, with accompanying remittance, that deter-
mines whether timely action has been taken.

In a case where the 30-day period for the assertion of preference rights to pur-
chase an isolated tract was scheduled to expire on October 22 1950, and on
October 19, 1950, an owner of contiguous land prepared and mailed to the
appropriate land office a communication, with accompanying remittance,
asserting a preference-right claim to purchase the tract, but such communi-
cation' was not received by the land office until October 23, 1950, it came f
too late to merit preferential consideration in connection with the disposi-
tion of the-tract.

A person who is dissatisfied with an award made by personnel of the Bureau
of. Land Management in connection with the sale of anisolated tract, but who

-
2Apart from the provisions of 18 U. S. C. sec. 431, the inclusion of this provision in

the lease was required by section 3741 of the Revised Statutes. as amended (41 U. S. C.,
1946 ed., sec. 22).
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fails to take an appeal from such action within the time allowed for that
purpose by the departmental regulations, is not thereafter in a position to
object, as a matter of right, to the award.

So long as public lands aresubject to the jurisdiction of the Secretary of the
Interior, he may, on his own initiative, review and correct erroneous actions
previously taken within the Department respecting such lands.

M-36125 MARCH 31, 1952.

To THE SECRETARY.

At the request of Senator Zales N. Ecton, of Montana, this office
has reviewed the circumstances relating to the proposed sale of certain
isolated tracts situated in Montana.

The lands were offered for sale under the authority contained in
section 2455 of the Revised Statutes, as amended (43 U. S. 0., 1946
ed., Supp. IV, sec. 1171), which provides in pertinent part as follows:

* * * it shall be lawful for the Secretary of the Interior to 6rder into market
and sell at public auction * * any isolated or disconnected tract or parcel of
the public domain not exceeding one thousand five hundred and, twenty acres
* * *: Provided, That for a period of not less than thirty days after the highest
bid has been received, any owner or owners of contiguous land shall have a
preference right to buy the offered lands at such highest bid -price, and where two
or more persons apply to exercise such preference right the Secretary of the
Interior is authorized to make an equitable division of the land among such
applicants * *

It will be noted that section 2455 allows the owners of contiguous
lands a minimum period of 30 days after the receipt of the highest bid
within which to assert their preference rights to purchase an isolated
tract, but it does not fix the maximum period for the assertion of pref-
erence rights; and that the section does not indicate what shall be
done in a case where two or more owners of contiguous lands assert con-
flicting preference rights to purchase an isolated tract that consists of
a single subdivision (i. e., a quarter-quarter section or a fractional lot).
In order to implement the statutory law with respect to these points,
the Secretarv of the Interior has provided in a regulation (43 CFR
250.11 (b) ) that the minimum statutory period of 30 days after the
receipt of the highest bid shall also be the maximum period within
which the owners of contiguous lands may assert their preference
rights by meeting the highest bid; and that where only one subdivision
is offered for sale and it is sought by two or more preference-right
claimants, the tract will generally be awarded to the person pursuant
to whose application the land is being sold, if he is a qualified prefer-
.ence-right claimant.

On March 31, 1950, George E. Dowse submitted to the Montana
land office of the Bureau of Land Management an application (Mon-
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tana 0718), requesting that two isolated tracts of land, the SW1/4SW'/4
sec. 4 and the NE1/4 SE14 sec. 9, T. 25. N., R. 50 E., Montana principal
meridian, be ordered into market and sold at public auction under-
section 2455 of the Revised 'Statutes. Mr. Dowse stated in his appli-
cation that-he was the owneir 'of certain specified tracts of land adjoin--
ing theisolatedtractsc6vere y theapplication. " .

The sale of the two isolated tracts was ordered pursuant to Mr-
Dowse's application, and three bids were received. They were opened
on September 22, 1950. Mr. Dowse bid $2.25 per acre (the 'appraised
value) for each of the two tracts.' Mrs. Nels Tolanbid $5 per acre for-
the NEl/ 4 SE/ 4 sec. 9,-and her son, Jack Tolan, who apparently was
acting in behalf of Mrs. Tolan, bidi$S' per acre for the SWi 4 SW1A
sec. 4.X 'The manager of the Montana land office declared the Tolans to
be the high bidders for theorespective tracts, buthe -suspended action
on the bids for a- period of 30 days "to allow preference-right claim-
ants to assert their rights to purchase the land."

On October 6, 1950, Mrs. Tolan asserted .a preference right as the,
owner of contiguous-land to purchase the NE'ASE/4 sec. 9. On Octo-
ber 23, 1950, Mr. Dowse, as theovwner of land adjoining each of the
isolated tracts, matched the high bids submitted for the respective
tracts by Mrs. Tolan and JackI Tolan,and claimed a prefrence right
to purchase both of the isolated tracts.

Thereafter, on January 19, 195i, the Regional Administrator of
Region III of the Bureau of Land Management made a determinae
tion, awarding both of' the isolated tracts to Mr. Dowse. The
SW1/4 SW/ 4 sec. 4 was awarded to him as the only owner of contiguous
land to assert a preference-right claim respecting this tract. In rec--
ognizing Mr. Dowse's preference-right claim to purchase the-
NEl/4SEl/4 sec. 9 as against the similar claim of Mrs. Tolan, the Re--
gional Administrator based his determination upon the fact that Mr.
Dowse was the person pursuant to whose application the sale of .the
tract had been ordered The Regional Administrator's determination
awarding both tracts to Mr. Dowse informed the parties that "30 days:
right of appeal,'to the Director of the Bureau of Land Management,
is allowed."

The Regional Administrator's action in awarding Ithe SW'/4SW'/ 4
sec. 4 to Mr. Dowse apparently was accepted without objection by-
the Tolans. However, within the period allowed for the taking of
an appeal, Mrs. Tolan appealed to the Director of the Bureau of Land
Management from the Regional Administrator's determination inso- -
far as it awarded the NEtISE1 % sec. 9 to Mr. Dowse. The appeal
asserted that it was inequitable to award both tracts to Mr. Dowse;
that Mrs. Tolan had been the lessee oft;the NEl/4SEi/4 sec. 9 for several
years and,' ait thai tie, hieldit'he tract under 'a leae whose 10-year-
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term would not expire until May 1959; that she had a greater need
than Mr. Dowse for the NE1/4SE1/4 sec. 9; and that, under the law,
the NE1/4SE1/4 sec. 9 should have been awarded to Mrs. Tolan, and the
SW'/4SW/4 sec. 4 should have been awarded to Mr. Dowse.

On October 15, 1951, the Assistant Director of the Bureau of Land
Management rendered a decision affirming the action of the'Regional
Administrator in awarding the NE1/4 SE1/4 sec. 9 to Mr. Dowse. This
decision stated that it was issued "subject to the right of appeal to the
Secretary of the Interior within 30 days from receipt of notice hereof."

There is no record of any appeal ever having been taken by Mrs.
Tolan to the head of the Department from the Assistant Director's.
decision. However, Mrs. Tolan apparently addressed several com-
munications to Senator Ecton, indicating her dissatisfaction with the
handling of this matter by the Department.

It appears that the awarding of each of these isolated tracts to Mr.,
Dowse was incorrect under the controlling departmental regulation.

The bids in this case were opened on September 22, 1950, and the.
high bidders for the respective tracts were declared by the manager in
a decision issued on the same day. Consequently, the 30-day period,
allowed for the owners of contiguous lands to assert preference-right
claims and to iatch the high bids commenced to run on the following
day and expired at the close of October 22, 1950. The record shows
that Mr. Dowse's letter asserting his preference-right claim to the,
tracts and matching the high bids was dated'October 19, 1950, but
that it was. not received in the land office until approximately
1: 45 p. n. on October 23, 1950. It is the date of the receipt of Mr.
Dowse's communication and remittance matching the high bids, and
not the date on which these documents were prepared or mailed, that.
nmiust be considered in determining whether he acted within the 30;day
period allowed for the- assertion of preference rights to purchase
the isolated tracts involved in this case. See Annie L. Hill et al. v.,
r. A. Culbertson, A-26150-A-26157, August 13, 1951. Consequently,,

as the 30-day period expired at the close of October 22, 1950, and as
Mr. Dowse's letter and remittance were not received until October 23,.
1950, it is clear that, under the pertinent departmental regulation, he
was not entitled to any preferential consideration in connection with-
the disposition of these isolated tracts.

For the reason indicated above, the Regional Administrator erred
in awarding the isolated tracts to Mr. Dowse, instead of awarding-
the SW1/4SW/ 4 sec. 4 to Jack Tolan as the high bidder, and the
NE1/4 8E1/4 sec. 9 to Mrs. Tolan as the high bidder and also as a pref-
erence-right claimant. Similarly, the Assistant Director of the Bureau
of Land Management erred in affirming the Regional Administrator's
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action with respect to the NE1SE¼ sec. 9 (although it should be
mentioned in this connection, that Mrs. Tolan's appeal to the head
of the Bureau did not point out the error that had been made by the
Regional Administrator).

However, Jack Tolan failed to take any appeal from the Regional
Administrator's action in awarding the SW'/4 SW/4 sec. 4 to Mr.
Dowse, and Mrs. Tolan failed to appeal to the head of the Department
from the Assistant Director's decision affirming the action of the Re-
gional Administrator in awarding the NE1/4SE1/4 sec. 9 to Mr. Dowse.
By failing to take advantage of the rights accorded them under the
departmental regulations with respect to appeals, the Tolans waived
the objections that they might otherwise have urged against the
awarding of these tracts to Mr. Dowse.

Although, as indicated in the preceding paragraph, the Tolans are
not now in a position to object, as a matter of right, against the award-
ing of the two isolated tracts to Mr. Dowse, it is within the super-
visory authority of the Secretary of the Interior to take corrective-
action with respect to the errors made in the Bureau of Land Manage-
ment. As the awards have not yet been consummated, the two isolated
tracts- are still subject to the jurisdiction of the Secretary of the In-
terior. So long as public lands are subject to the jurisdiction of the
Secretary of the Interior, he may, on his own initiative, review and
correct erroneous actions previously taken within the Department
respecting such lands. See Pueblo of S an Francisco, 5 L. D. 483
(1887); John H. Trigg et al., A-24483 (April 8, 1949)1; Albert Mendel
et al., A-26222 (May 4, 1951); Union Pacific Coal Company, A-26118
(April 13, 1951) ; Theora A. Gerry, Lema Oil Corporation, A-26319
(October 3, 1951).

With regard to the SWS/4 5W/1 sec. 4, the rival claimants are ir.
Dowse, who owns land contiguous to the isolated tract, and Jack To-
lan, who does not own any contiguous land. There does not appear to
be any persuasive reason why the Secretary, in the exercise of his
supervisory authority, should set aside the Regional Administrator's
determination awarding this tract to Mr. Dowse as the owner of con-
tiguous land, since neither Jack Tolan nor his mother owns land con-
tiguous to this tract and, indeed, the record indicates that the Tolans
are not especially interested in it.

On the other hand, when consideration is given to the NEI/4SE/4
sec. 9, a different situation is presented. Here, the rival claimants are
Mr. Dowse and Mrs. Tolan, both- of whom own lands contiguous to
the isolated tract. Since Mrs. Tolan took timely action to assert her
preference right to purchase this tract, whereas Mr. Dowse did not
assert his preference right within the prescribed period, it, appears
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that supervisory action by thd Secretary ol his own initiative to cor
rect the error that was made in awarding the tradt to Mr. Dowse would
be warranted. Accordingly, this ofce has prepared a proposed' order
to effect such corrective action.

MASTIN Cf. WHITE,
0 0 : - 0 7 ~~~~~~~~~~Solicitor. 

WAYNE N. MASON

WILLIAM B. MASON

A-26176 Decided April 2, 1952

Isolated Tract-Public Sale-Preference-Right Claimants-Apportionment.

Where an isolated tract containing two or more subdivisions is disposed of at
* a public sale, and two or more owners of contiguous lands assert their pref-

erence rights to purchase the tract, it is the ordinary rule, prescribed in a
departmental regulation, that the subdivisions are to be apportioned among
the preference-right claimants "so as to equalize as nearly as possible the
tracts they should be permitted to purchase."

The fact that one preference-right claimant owns substantially more contiguous
acreage than any other preference-right claimant does not, ipso facto, take
the case outside the ordinary rule that two or more subdivisions in an iso-
lated tract are to be equally apportioned, as far as possible, among competing
preference-right claimants.

Where the subdivisions in an isolated tract that is to be apportioned between
two preference-right claimants aggregate an odd number, and one' of the
claimants applied for the sale, it is appropriate, in applying the ordinary
rule of equal apportionment as far as possible, to allocate the subdivisions
equally between the claimants as far as possible and then allocate the re-
maining odd subdivision to the claimant who applied for the sale.

APPEAL FROM THE BUREAU O LAND MANAGEMENT

Wayne N.. Mason has appealed to the head of the Department from
a decision dated December 12, 1950, by the Assistant Director of the
Bureau of Land Management relative to the apportionment among
preferenc-right claimants' of an isolated tract offered at public sale
on September 28, 1949, under the authority of section 2455 of the
Revised Statutes, as amended (43 U. S. C., 1946 ed., Supp. IV,
sec.'1171).

The tract in issue is a single unit composed of 13 subdivisions ag-
gregating 540:16 acres.' It was offered at public sale pursuant to an

The tract is described as follows
T. 14 N.. R. 3 W., Salt Lake Meridian,

sec. 26: lot (NE'4NE'/ 4 ) lot 2 (NW'/4NE',4)
lot 4 (SE'ANEY 4) lot 5 (NE1/4SE4) .
lot 6 (NE SE4) lot.8 (w'/ASE"4)
lot 9 (5E'45Ey~).

(Continued on p. 26.)

330185-55 5



26- DECISIONS OF. i THE DEPARTMENT OF THE INTERIOR [61 I X.

application filed by William B. Mason. .Within. the time allowed by
law f,,or! the ass ,ertio n: of, ,su,,chigts, Willia nt B. Ma;O,' the appljha-i;

ewiers of contiiguos ands, bth asserted
i~~ne N. Mason the ~ isodated tr5t 6`ff erd fpr sale_ bypreferential rights topucaeth soat d'trc ,fee foral 

the Goverment. William B. Mason'owns ands contiguous to five
subdivisiis olt the isolated tract. Wayne N. Mason owns land con-
tiguous to one subdivision of the isolated tract.

As the preference-right, -claimantsf ailed, to agree respecting the
division of the isolated -tract between, them ,the matter was referred
to the Regional Administrator' of the Colorado-Utah Region, Bureau
of Land Management. He determined ,oPn. April 10, 1950, thatWai
N. Mason should be permitted to purchase the one subdivision (the
SE4NW 'sec.- 35): iof the isoldated tract to which his privatelyowned
land is. .ctiguous,, and. ,that William, . Maspn ,hou ,be prnitted
to purchase the2 other ,subdivisions, of the -isolated tract. ,;1Tpon the
basis of the Regional Administrator's- determination, the manager of
the' L,and and' S urv'ey" Office 'at 'Salt' Lafke Ciy y n April': '"950,
issued ia fo~rmal deci'ionA'aportiohing 'th-eisola@te 'rat the
preference rjight clail.ats i the, l 2-ani-; 1 : indited'.
Regional Administrator..- ,. .. ' .' 'l b.t;-

-2Bothr~of the-'preference-right claimantsithereupon'took appeals to
the Directo r of the Bireau''of 'Land 'Managemeint."' Williami'2 Mason
contended that the entire isolated tract siho- .Id h b Aporioed
to him. ,... .the oher hand, Way4 N.Masor tended that a,t, least
half' of the isolated tract should have been apportioned to 'him..i
-On September; 12, 1950,i the Assistant Director. of the Bureau of
Land'Management affirmed the apportiohiment' of th'tract prviuslv
madeby' the manager pur's'uaiit t& 'the RegionaI dninisttors de-
termination -Wayne-N. -Mason thentook-.the,.,present appeal to the
head of the Department. 2 ,

Sectionr 2455 of the Revised Statutes, asamended, provides in. part,
as f6,, ' ' -- ' . ..

.* -. it shall.be lawful for the Secretary of the Interior t order into market
and sell at public auction * * * anyisolated,o,r disconnected tractorparcel
Ofi the public' domain not exeeding one thousand five hundred aad twetares

whieh,'in-his judgment, it would be proper to xpose for sale' '' * * ' 

vided, That for a period of not less than thirty days after the highest bid has been
received, any owneror wners of contiguous land shall have. a pre ference right
to buythe offered lands at such highest bid price, and vhere two or more per-

sec. 3: lot 1 (NEI/4NE 1/4); lot 2 (NWY4 NE A )
lot 3 (NEuy 4 NWY4 ); lot 4 (SW'lINEA);,
lot (INE4)
SE /,4 NW '4.

2 William B. Mason did not take, a furither appeal from the Assistant Director's decision.
Although he was served with a cpy'of Wayne N.Mason's appealto the bead of the De-
partment, he did not file any response.
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sons; apply to exercise' such preference right the Secretary of the Interior is
authorized to,.make an ,equitable division of the land among such appli-
cants** 

,The, statutory, provision, quoted above is implemented by the fol-
lowi ielevant-portion of 43 CQFR- 250.11(b) (3):

Where there Is ia conflict between two ,,or more persons claiming apreference
right of, purchase, they willbe allowed 30 days from receipt of notice within
which to agree ampogthemselvesupon a division of the tracts 'in conflict by
subdivisions. In the absence of an agreement, the regional admfinistrator will
mrake: a determination -equitably apportioning -.the various subdivisions among
the claimants, ordinarily so as to equalize as nearly as possible the, tracts: they
should be- 2ermitted to purchase. * * *

'The basic'departmental policy expressed in the 'second sentenceof
tils portinof the'regulation is that the subdivisions included in anthi . f. of6 ' . t

isolated tract are ordinarily 'to be divided equally among competing
prefeience-right claimants, 'if this is 'possible in view of the number of
subdivrisionisand the number of such claimants;I and that where an
equal apportionment dannot be accomplished because of an: odd num-
,br!f subdivisions in relation to the number of preference-rightclaim-
'ants,3 the' apportioinent; shall be asaclose as. possible to thestand-
ard of equality.4t In thus tipping the scales in favor of an equal di-
'visienT deparmetal policy i sconsistent with the requirement of
the statute that the division be "equitable,"' since it is generally true
thate quality is equity. ' C , -

The record in this case does not reveal any persuasive reason for de-
p-Arting from the ordinary rule of apportioning subdivisions among
*reference-right claimants on abasis:of equality as far as possible.

The Regional iAdministrator's determination of 'April 10, 1950,
which prescribed the apportionment that is now under consideration,
.stated: that it was made.4"after, giving due consideration to the lands
owned by each of 'the confli6ting'preference-right applidants, the na-
-ture of the isolated tract, and the useeach applicant makes of his own
lands together with' the. land in the. isolated tract.". There. was. no
indication in the determination,, however, regarding the.relationship
between the apportionment. provided .for in it and "the nature. of the

3 In disposing of public lands, it is the long-established policy of the Department not to.
split quarter-quarter sections or fractional lots unless unusual circumstances require it,
See United States v. Central Pacific By. Co., 49 L D..250 (1922); Nick Nemes and Isaac
J. Van Nostern, A-21830 (May 24, 1939); Samuel Wilson ain et al., A-23563 (May 3S1
1943).

4 Sometimes, in view of the policy of the Departnent against splitting subdivisions
unless unusual circumstances require it, the, closest possible apprbxiiation to equality
of treatment in dividing an isolated tract among'preferencsright claimants seems 'to in-
volve substantial disparity.' For example, where it is necessary to divide'an isolated tract
containing three subdivisions btween two preference-right claimants, the closest approxi-
mation to equality of treatment would be the apportionment of two subdivisions to one

'Claimant and one'ubdivision-to. the-other Plalmaxt.~r SeUTlz '. Fredrickson, A-=1lt
(January iT 1951) ; Ruxssell Myers and I. B. Norton, A-26j56 (May 22, 1951).0 
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isolated tract" or "the use each applicant makes of his own lands to-
gether with the land in the isolated tract"; and the record does not
contain any supplementary reports or other written data tending to
explain why these particular factors were regarded as sufficient to
warrant a departure in the present case from the ordinary rule pre-
scribed in 43 CFR 250.11(b) (3). This leaves for consideration the
other factor mentioned by the Regional Administrator, i. e., "the lands
owmed"by each of the conflicting preference-right applicants."'

With regard to the factor of "the lands owned by each of the con-
flicting preference-right applicants," the only significant information
revealed by the record is that William B. Mason owns lands adjoining
five subdivisions of the isolated tract, whereas the privately wned land
of Wayne N. Mason is Contiguous to only one of the 13 subdivisions in
the isolated tract. However, the fact that William; B. Mason owns a
substantially greater acreage of contiguous 'land than Wayne N. Mason
does not, ipso facto, take this case outside the ordinary rule of equal
apportionment as far as possible, prescribed in 43 CFR 250.11(b) (3),
and justify the award of 12 subdivisions to William B. Mason, as com-
pared with one subdivision to Wayne N. Mason. In this connection,
it is to be noted that neither section 2455 of the Revised Statutes nor
the pertinent departmental regulation mentions the degree of con-
tiguity as a factor affecting the apportionment of an isolated tract
among competing'preference-right claimantso

As indicated above, the record does not reveal any sound basis for
departing in this case from the ordinary rule 'prescribed in 43 CFR
250.11(b) (3). Under that rule, the isolated tract involved in this
case'should. be apportioned between the two preference-'right claimants
"so as to equalize as nearly as possible the tracts they should be per-
Unitted to purchase."

In this case, absolute equality of apportionment cannot be achieved,
since l3 subdivisions must be apportionedbetweentwo preference-right
claimants. As William B. Mason is the person pursuant to whose
application the public sale of this tract was ordered, it would seem
appropriate, after apportioning 12 of the subdivisions equally between
the two preference-right claimants, to award to William' B. Mason the
'odd (or 13th) subdivision in the tract. In other words, it appears that,

nder the pertinent rule prescribed in 43 CFR 250.11(b) (3), as applied
to the facts of this case, the isolated tract in issue should be appor-

5 In the Fredrickson case cited infootnote 4, where the apportionment of an isolated tract
containing three subdivisions between two .Preference-right claimants on a 2-and-i basis
resulted in the claimant with the greater contiguous acreage getting two subdivisions, there
was a reference in the decision to the fact that the apportionment of the three sub-
divisions by the Bureau of Land Management between the two preference-right claimants
was "proportionate to their respective interests in the adjoining private lands." That
factual statement, should, not be understood. as laying down a -rule for. general application
(although a headnote prepared in connection with the Fredrickson decision so-implied).



MCPHERRI LAND CO. ET AL. 29
ApriZ 4, 1952

tioned between the two preference-right claimants so that William B.
Mason will be permitted to purchase seven subdivisions and Wayne
N. Mason will be permitted to purchase six sabdivisions.

Therefore, in pursuance of the authority: delegated to the Solicitor
by the Secretary of the Interior (sec. 23, Order No. 2509; 14 F. .
307), the decisions below are set aside, and the case is remanded to the
Bureau of Land Management for disposition in accordance with the
views expressed above.

MASTON G. WHITE,
Solicitor.

McPHERRIX LAND COMPANY
MRS. ALICE KRAMER

A-26192 Decided April 4, 1952

Isolated Tract -Public Sale-Division Between Preference-Right Claimants.
Where an isolated tract consisting of two or more subdivisions is offered for

sale and two or more owners of contiguous lands assert preference rights
to purchase the tract, and the preference-right claimants are unable to agree
upon a division of the tract, the Regional Administrator must divide the
subdivisions equitably among the preference-right claimants. He cannot
award the entire tract to one of the preference-right claimants.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

This appeal to the head of the Department relates to a controversy
over the public sale of an isolated tract of public land in Nebraska
pursuant to the provisions of section 2455 of the Revised Statutes, as:
amended (43 U. S. C., 1946 ed., Supp. IV, sec. 1171).. The tract
involved in the dispute consists of four subdivisions described as the
NE1/4 NEI/4, NW1/4NE1/4, NE/ 4 NWA4, and lot 1 (W1/4NWW4), sec.
31, T. 19 N., R. 29 W., sixth principal meridian, Nebraska, comprising
a total of 160.37 acres.

Section 2455 of the Revised Statutes, as amended, provides, in per-
tinent part, as follows:

it shall be lawful for the Secretary of the Interior to order into mar-
ket and sell at public auction * * * any isolated or disconnected tract or
parcel of the public domain not exceeding one thousand five hundred and twenty
acres * * Provided, That for a period of not less than thirty days after the
highest bid, has been received, any owner or owners of contiguous; land shall have
a preference right to buy the offered lands at such highest bid price, and where
two or more persons apply to exercise Such preference right the Secretary of
the Interior is authorized to make an equitable division of the land among such
applicants *

An implementing regulation (43 CFR 250.11 (b) (3)) promulgated
by the Secretary of the Interior provides, in pertinent part, as follows:



30 DECISIONS OF THE DEPARTMENT OF ,THE INTERIOR [61 I.

Where there is. a conflict between two o r more persons claiming a preference
right 'of purchase, theyi will' be allowed- 30 days from receipt of notice within
which to agree among themselves -upon a division ,of the tracts'in -conflictby
subdivisions. In the absece of an agreement, the regional administrator-will
make a determination equitably apportioning the various subdivisionsamong the
claimants, ordinarily, so as to equalize as nearly as possible the'tracts they
should be permittedv to purchase. -* * *

On August 18, 1949 ,John-11. cMPherrin, acting for 'the MPherrin
Lanad -Company, submitted to' 'he Biireau' of and Managemen an
application a sking that the isolated tract mentioned 'above' be ord'ered
into market and solid' at public auction. The application stated that
the applicant was the owner of land adjoining the tract.

The sale of the isolated- tractwas -ordered pursuant to the McPher-
rin application, and two bids for the Jand- were received. One of the
bids, in the sum of $1,679.07, was submitted by the McPherrin Land
Company. The other bid was in' the 'arnount of $1,600.00, and it was
submitted by Lewis Kramer. Within, the period. of time allowed for
the assertion o preerence righs by the owners of contiguous lands,
the 'McPherrin' Land C6pan an'd Mis. :Alice Kramer! submitted
.prefereneright .claim. - , ,, e 
-. The ,preference-right claimants-having failed to agre.e on an appor-
tionment of the-isolated-tract betweein.them, the:.Regional Adminis-
trator on October 10, 1950, made a d ntermination apportioning two
subdivisionsofjthe.tract (ot 1 and tie Ey4W 1A) to the McPherrin
Land Company, and two subdivisions (the NE'/4NEl/ 4 and the
NW1/4 N / 4 ), toU Mtrs.' KIramer.i;?4- :X.:0;.-i : i 
-' The 7-lt4cPheririn L~and Company-took an -ippea;l to the- Director of
'the B'73uea'u' of and Management, and the aAnsistaiit Diiect'bri 6
December 29,'190,- affirmed the Regi6nal' Administrator's det ia-
'tion'.'; Thereafter,i the McPherrin - and Company 'took th present
appeal thehadof th'e Department. - ;,

e Th appellant' contends ' that th e gli6nal A dministrati should
have awarded the entire isolated tract to it, ins:tead df dividing the
: tract bet'wenthe' appellaitI a'fd M-K Ktaimer.' The grounds urged in
support of this contention are that the appellaw owns-lands which

-are contiguous toall four -of -the. subdivisions,-in the isolated tract,
-whereas Mrs.Kramer's-privately owned' land is-contiguous to only one
of the subdiisions' inthe isolated tract that if ithe ntireiisolatedraict
we're waward to' hap'elat the 'st' wo bd e compact' uit

a(the ppelant wouldtnhen oevn section 3, in its '~ntrety), whereas
-the tw, subdivisiosns awarded to, Mr- Kramer c omprise a sort) of
peninsula in;relationto'her contiguous-privately owned land (sheiis
the owner of section 32); that the isolated tract is easily accessible
from the-lands of the McPherriniIandCompany ubiut it is inhot readily
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accessible from Mrs. Kram'er's lands because of the 'nature of the
rugged terrain; and that the awarding of the entire tract to the appel-
lant would eliminate the necessity of building a fence across the
rugged terrain of the tract.'

The appellant's argument is based upon' the assumption that the Re-
gional Administrator had the discretionary authority to award the
-whole of the isolated tract to the appellant and. that he should'have
done so. This is an incorrect assumption. Under the departmental
regulation quoted above, -the Regional Administrator's function in
this case was that of "apportioning the subdivisions among the claim-
ants." To apportion is "to divide and assign in just proportion
"0'* *.": (Webster's New International Dictionary, 2d ed., 1946.)
Hence, if the Regional Admini strator had awarded the entire tract to
the appellant, instead of dividing it between the appellant and Mrs.
Kramer, the Regional Administrator's action would have been outside
the scope of the authority conferred upon him.

The action of the Regional Administrator in apportioning two sub-
divisions of 'the tract to the appellant and two subdivisions to Mrs.
Kramer was in accordance with the' rule, prescribed in' the pertinent
departmental 'regulation, that the apportionment of subdivisions be-
tween-two perference-right claimants' shall be done "ordinarily so as
to'equalize as nearly as possible the tracts they should be permitted
to purchase."

For the' reasons indicated'above, it is concluded that no' error was
made by-the Regional Administrator. It necessarily follows that no
error was made by'the Assistant' Director of the Bureau of' Land Man-
agement in- afflrmiiig the Regional Administrator's determination.

Therefore, in pursuance of the' authority delegated to the Solicitor
by the Secretary of the' Interior (sec. 23, Order No. 2509 14 F. R.
307), the Assistant Director's decision is affirmed.

MASTIN G. Wrnv,
imISoitor.

JOHN B. WILLIAMS .
RICHARD. AND GERTRUDE LAMB,

A-26320 Decided Xay 20,192* . - ;
Public Sale-Isolated Tracts-Preference Rightsppeals-Supervisory

Authority of Secretary., X

.There1is no authority under section 2455 of the Revised'Statutes to offer at
i public sale, as an isolated tract, an area of public land which is part of a

larger tract of public land.

*Overruled in part by Martin J. Plutt, Ellen B. Hosley, A-26723 (August 17, 1955),
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Where a field decision awards an isolated tract to one bidder and requests him
and a conflicting bidder to agree on a division of a second, isolated tract,
and, upon the parties' failure to reach an agreement, a further field decision
is'rendered making the division of the second tract, the unsuccessful bidder
for the first tract has no standing, on an appeal fromu the second decision, to

*-; challenge the- award of the first tract in the earlier decision.
,So-long as public land remains subject to the jurisdiction of the Department,

the head of the Department has supervisory authority to consider whether
a person who claims a preference right in such land is actually entitled to

* assert such right.
'Only an owner of contiguous land has a preference right to buy an isolated

tract of public land offered at public sale.
Where the owner of land contiguous to an isolated tract of public land offered

* at public sale properly asserts a preference right to purchase the land, but
disposes of the contiguous land after the close of the period allowed for
the assertion of preference-right claims and before he receives a final cer-
tificate or patent for the isolated tract, he thereby loses his preference right
to buy the isolated tract.

APPEAL FROM THE BUREAU OF LANDMANAGEMENT -

On May 10, 1948, John B. Williams filed application, Santa Fe
080221, requesting that two noncontiguous tracts of land, sec. and

1: the S1/2 sec. 11, T. 8 N., R. 10 E., N. M. P. M., be offered at public sale
pursuant to section 2455 of the Revised Statutes, as amended (43
U. S. C., 1946 ed., Supp. IV, sec. 1171). Mr. Williams stated in his
application that he owned, among other land, the NV2 sec. 11, which
corners on sec. 1 and is, of course, contiguous to the S1/2 se. 11.

,The sale was held on June 21, 1949, and Mr. Williams and Richard
W. Lamb bid for the two tracts. Mr. Williams was the high- bidder.

On July 13, 1949,.in order to support his claim of a preference right
to purchase the tracts as the owner of contiguous land, Mr.-Williams
filed an affidavit stating that he was the owner in fee simple of, among
other land, the N1/2 sec. 11.

On July 18, 1949, which was within the 30-day period allowed for
the assertion of preference-right claims by the owners of contiguous
lands:(see 43 CFR 250.11(b)), Mr. Lamb and his wife, Gertrude
Lamb, matched Mr. Williams' bid for the two tracts. The Lambs
stated that they were the owners of -sec. 12, which is contiguous to both
sec. 1 and the S1/2 sec. 11.

By a decision dated August 14, 1950, the manager awarded sec. 1
to the Lambs, since Mr. Williams' ownership of cornering land was
insufficient to give him any preference right to sec. 1 (43 CFR
250.11(b)), and allowed the parties 30 days within: which to agree
upon a division of the S1/2 sec. 11 (43 CFR 250.11(b) (3)). No
agreement having been reached by the parties, the manager on Jamn-

'None of the other land was contiguous to either sec. or the 51 sec. 11.



31] ts JOHN B. WILLIAMS ET AL. 33
May 20, 1952

ary 19, 1951, in accordance with a determination by the Regional
Administrator, Region V, declared Mr. Williams to be the purchaser
of the SW1/4 sec. 11 and the Lambs to be the purchasers of the SE'/4
sec. 11.

Mr. Williams appealed from the manager's decision of January 19,
1951, asserting that he owned water which could service both sec. 1 and
.the S/2 sec. 11, that the Lambs had no water for that purpose, and
that he intended to use the tracts in a livestock operation, whereas
the Lambs would hold the tracts for speculation.

On July 13, 1951, the Associate Director of the Bureau of Land
Management affirmed the manager's decision.

On August 9, 1951, Mr. Williams appealed to the head of the De-
partment. He asserted that the Lambs had sold their contiguous land.
Since the filing of the appeal to the head of the Department, several
documents have been submitted by the Lambs and by Mr. Williams
regarding the ownership of land by the respective parties.

It appears at the outset that there is a serious question as to the
propriety of offering one of the tracts, the S1/2 sec. 11, at public sale.

Section 2455 of the Revised Statutes, as amended, authorizes the
Secretary of the Interior to sell "any isolated or disconnected tract
or parcel of the public domain not exceeding one thousand five hundred
and twenty acres."

The pertinent regulation (43 CFR 250.6) provides, in part,-as fol-
lows:

- (b) As a general rule, no tract will be deemed isolated unless it is completely
surrounded by lands held in non-Federal ownership, or is so effectively sep-
arated from other federally owned lands by some permanent withdrawal or
reservation as to make its use with such lands impracticable. * *

The records of the Bureau of Land Management show that the SJ/2
sec. 11 is part of a single tract of public land consisting of secs. 14,
24, 25, 26, and 27, the E1/2 sec. 23, and the S/2 sec. 11, and comprising
3,840 acres, more or less. All of this tract, except the S1/2 sec. 11, is
included in grazing lease, Santa Fe 075453, which was issued on Feb-
ruary 21, 1944, for a period of 10 years. A grazing lease does not, of
course, effect a "permanent withdrawal or reservation" of Federally
owned land. Consequently, the existence of the grazing lease in this
case does not effect the segregation of the remainder of the 3,840-acre
tract from the S/2 sec. 11, for the purposes of section 2455 of the Re-
vised Statutes. Hence, it must be concluded that the S1/2 sec. 11 is not
itself an "isolated or disconnected tract" of public land, but, rather,
that it is merely part of such a tract.

It follows that the offer of sale as to the S1/2 see. 11 was unauthorized
and should be withdrawn.
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In view of the conclusion stated above regarding the St/2 sec. 11, it,
Is unnecessary to. determine whether the respective parties were en-
titled to assert prference'-right claim's to'that traktas the owifersof
contiguous lands.

With respect to sec. 1, Mr. Williams has never claimed the owner-
shiip o'f aiiy land 'contiguous to that tract, 'and he has 'not denied that
the Lambs wer, on the date of the sale and for a period of more than
;0 days' after that date, the owners of land contiguous to sec. I e

'asserts,' however; that the Lambs have sold their contiguous laund In
the meantime'and, therefore, that they are no longer entitled to pur-
chasesec.l'onoa'preferentialbasis.

The, documents submitted by the parties~ show that the Lambs on
June 18, '1951, conveyed sec. 12 (the'contiguous land on which their
'preference-right claim to'sec. 1 was based) to Buck Harvey andGer-
ald Farr. Mr. Williams contends that this conveyance of sec. 12 by
tie Lambs necessarily deprived them of their preferene right to pur-
chase sec. 1 .- :' -if ' "' ' '0!i i' ''.0 ''. j. :,i.- . A -... ,

It should' be stated at the outset' of the discussion regardinhg se. 1
tihat Mr. Williams'does' not -have any standing as 'a party to question
the propriety'of the award of' sec. 1 to the Lambs. The award of sec.
1I to the' La'mbs was made by the manager in his decision of, August
14, 1950. 'Mr. Williams 'did not take any appeal 'from that decision.
The present proceeding relates to the appeal that was taken by Mr.
-Williams from the manager's subsequent decision of'Januarv '19; 1961,
which dealt only with the apportionment of the St/2 sec. 11 between
-the parties. Mr. Williams, as an appellant from the second decision,
has no standing to:question the award made in the first decision.-

However, the 'Department' is' concerned over, any alegationthat
persons cl aiming preferentilI rights in public lands are actlly not
entitled to' such rights' under the law.' (Consequently, 'the question as

t-o the effect of the Lambs' conveyance of sec. 12 'will be considered
fin the exercise of the supervisory-authority of' the 'headof the -De-
partment over lands remaining under the jurisdiction of the D-epart-

Section 2455 of the Revised Statutes,'as amended, provides -in per-
tinent part, that- ' ' ' ' .' '

* * *~ for a period of not less than thirty days after the highest bid has been
received,"any owner or 'owners of contiguous land shall have a pr'eferene' right
to buy the' offered land'at suchhighest bid price * *

The statutory provision fixes only the minimum period of time iz
which an owner of' contiguous land can assert his preference righL
-lowever, the Secretary of the Interi r has provided in a reguaton
(43 CFR 250.11(b)) -that the minimum satutory period of'30 days
after the receipt of the highest bid shall also be the maximum period
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w thi which an owner of contiguous land ma assert his preference
right by meeting the highest bid.: See Solicitor's, opinion, M-36125
(March 31, 1952), 61 I. D. 20.

On the date of the sale -in this case, during the ensuing 30-day pe-
riod-for the assertion of preference rights, and. for almost. 2 years
thereafter, the Lambs were the' legal owners of land contiguous to sec.
1. ADuring all that time, they qualified as preference-right claimants
for sec. 1. If. sec. 1 had been 'conveyed to the Lambs pursuant to their
preference right, they would not, by virtue of the preferenitial man-
ner in which they acquired sec. 1, have been subjected to any restric-
tion on the subsequent alienation of the contiguous sec. 12, or evenlof
sec. 1 itself. i

V Nevertheless, the law grants only to the "owner or owners of con-
tiguous land" a preference right to buy an isolated tract at the price
offered by the high bidder. The Lambs, having disposed of the con-
tiguous sec. 12 on which their preference-right claim for sec. 1 was
based, are no longer the "owner or owners of contiguous land."
Hence, if the lDepartmenit were nowto. permit the Lambs-to buy sec.
1 on a preferential basis, it would thereby extend, by administrative
action, the scope of tle controlling statutory provision. This cannot
be done.

, Since the award of sec. 1 to the Lambs must be set aside because
they no longer. qualify as preference-right claimants: for this tract,
and since Mr. Williams has no standing in the present proceeding
with respect to sc 1,: I conclude that the present offer of sale as to sec.
1 should;be: withdrawn, along with the offer of sale as to the St/2, sec.
l1. This action is not, of course, any obstacle to future proceedings
looking toward the sale of sec.l . , -

Therefore, pursuant to the authority delegated tothe Solicitor by
tief Secretary of the Interior. (sec. 23, Order No. 2509; 14 F. R. 307),
the decisions below are set aside, and the case is remanded to the Bu- 
reau'of Land Management with instructions to withdraw the offer to
sell the tracts involved in this proceeding.

MASTN GW WITE,

Solicitor 

KADIAK FISHERIES COaWBANY

A-26335 Decided May 21,1952

Soldiers' Additional Homestead Entry-Character of Land-Use of iand.
Where the report of a field examination indicates that a tract of land is suitable

for agricultural use, and there is no contradictory, evidence in the-record,
the land should be regarded as agricultural land' for the purpose of entry
under the soldiers' additional homestead law.
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There is no requirement which restricts the right of entry under the soldiers'
additional homestead law to persons Who indicate an intention to devote the
lands applied for to farming or homestead purposes.

APPEAL FROM THE BUREAU O LAND MANAGEMENT

The Kadiak Fisheries Company has appealed to the head of the
Department from a decision by the Director of the Bureau of Land
Management dated August 13, 1951, tentatively rejecting the Com-
pany's application under the soldiers' additional homestead law (see.
2306, Revised Statutes; 43 U. S.. C., 1946 ed., sec. 274) for approxi-
mately 10 acres of land in Alaska, embraced in United States survey

-2424.
The decision below cited the departmental decision in David B.

Morgan, A-24551 (December 24, 1948), 60 I. D. 266, as. governing
the present case. It was held in the Morgan case that lands unsuitable
for any sort of farming use could not be entered under the soldiers'
additional homestead law.

* It appears from a report-prepared by a field examiner of the Bureau
of Land Management that the land involved in the present proceeding
is rolling to rough; that it contains a sparse stand of alder and spruce
of little commercial value, numerous sedges, and a heavy overgrowth
of beach rye, redtop, and salmon berry brush; that the topsoil is com-
parable to nearby patented land; which has been planted to garden
vegetables; and that the tract is, in the examiner's.opinion, suitable.
fo rfarming use,

There is no evidence in the record contradicting the statement of
-the field examiner with respect to the suitability of the land for farm-
ing purposes.

It appears, however, that the applicant actually does not plan to
use the land as a farm or as a homestead.

It has been held that the grant of additional lands under the soldiers'
additional homestead law was without restriction; and that the right
was an unfettered gift in the nature of compensation for past serv-
ices, and the beneficiaries were free to apply the additional lands to
any beneficial uses that they might choose Moreover, it has been
held, and the regulations provide, that an entryman under the soldiers'
additional homestead law need not settle or reside on or cultivate the
land ;3 and the Department has permitted the right to be assigned
before entry.4

"Webster v. Luther, 163 U. S. 331, 339 (1896).
'Barnes v Poirner, 64 Fed. 14, 18 (8th Cir. 1894) Mulen v. -Wine, 26 Fed. 206, 207

(C. C. D. Colo., 1886).
'43 CFR 132.4; Webster . Luther, 163 U. S. 331, 339, 340; Cornelius J. MacNamara,

33 L. D. 520,23, 524 (1905).
4Williahe CCqarringtou, 32 L. D. 203, 205 (1903).
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It appears, therefore, that there is no requirement in the law or
in the pertinent regulations which restricts the right of entry under
the soldiers' additional homestead law to persons who indicate an
intention to devote the lands applied for to farming or homestead
-purposes. .

- For the reasons indicated abqve, it is coucluded that this record
does not contain any evidence warranting the rejection of the ap-
pellant's application.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of. the. Interior (sec. 23, Order No. 2509; 14 F. R 307),
the Director's decision of August 13, 1951, is set aside, and the case
is remanded to the Bureau of Land Management for further proceed-
ings not inconsistent with this decision.

MASTIN G. WmTE,

Solicitor.

-STATE SOCIAL SECURITY CLAIMS AGAINST-RESTRICTED-
INDIAN ESTATES

Act of June 25, 1910-Restricted -Indian, Estates-Payment of Claims-
Administrative Practice-CongressionaL Recognition..

Under the act of June 25, 1910, as amended. providing for the determination
of heirs and the approval of wills of deceased Indians who have left trust
or restricted estates, the Secretary of the Interior has implied authority
to allow all just claims against such estates.

Having been recognized by the Congress, the departmental practice of allow-
ing claims against trust or restricted Indian estates has in effect received
the approval of that body.

The Secretary of the Interior may, in his discretion, determine what income
from trust or restricted Indian estates shall be applied in payment:of claims
against the estates, nd a regulation which permits-such claims to be paid
from any income which may accrue from the decedent's trust or restricted
property after his death is valid.

M-36121 . JUNE 2 1952.

To THErE COMMISSIONER OF INDIAN AFFAIRs.
This responds to. your memorandum requesting anopinion on the

question whether there is adequate statutory authority to support the
departmental practice which permits the settlement of State claims for
rtthbusemeit. of social sectrity16r' 61d-age. assistance payiments-to an
Indian allottee out of income derived from the decedent's allotment
after his death.: .(See 25 CFR 81.25.)
- The jurisdiction of the Secretary of the Interior over the trust of
restricted estates of deceased Indians, including the determination of
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heirs and, the. approval of wills, is based upon sections 1 and 2 of the
act of 'June n 5, 1910, as amended (25T U. S.'G 1946 ed'' ec t 3 t3)
&tion 1 of 'the 10 act, as amended, jrodis,ttiatg L-'< i / ih + X - - -! . i Z l .; ;;fasYamen .> pr t;, p F,

When any Indian to whom an allotment of land has been made, or-may, iere-
after be made, dies before the expiration of the trust period and before the
issuan ce of a fee simple patent, without aving made a wi1 disposig of said
alldtnidiit as -hereinafter provided, the' Secretay- of the 'Interior, luplb notice
and hearing, under such rules as he may prescribe, shall a'sceItdfi the legal heirs
of, such' decedent and his deision; thereoni shalt be final- and conclusive6, * * *

Secfion-2'6f'th' 1910-act, as amended;)pfrovies'iso faras televant here
'F~~~~~~~j

Any persons of the age oftety-o years hav iht, titleointeest
in any allotment held under trust;'or' othe# patent cohtafning restrictions on
alienation ,ori-ndividual Indian moneys or other property held in trust by the
United States shall have the right prior to the expiration of the trust or restric-
tive period, and before the issuance of a fee simple patent or the removal of
restrictions, to dispose of such property by will, in accordance with regulations
to be; prescribedby the Secretary the Interior: Proid,, d, evdr,' That no
will so executed shall be valid'. or have anyforce or effect unless and, until it
shall have been approved by te -Secrtary of the Interior * *

- W.5hile the -- Cact pMrovid,:d in so'hainy words oilt'fot the 'nhcdrtir.
ment of heirs and-the- apptovaiof vwills; a-nd didlnofexprtesly: ant
to-the Secretary the power to allow or disallocw- claimagainst the-trust
or -restricted estates- of deceased. Indians, .the practice of considering
and allowing elaims against the estates of deceased'allottees-was'almost
imm ediately instituted.' The regulations of'Septiembier 13, 915>and
June 9, 192elatig to thedetrmination of Aieisandathe ppifovaiof
wills, provided in' sections 14 and 9, respecti~vey, for servgntcqs of
hearing on "claimants"' as well as onr'fpresumptive heirs." -Detailed
provisions relating td the handlingof clis were contained i-sections
46,47, 48, aid 49' of the reglatons' ofl tI sambe sn'bject j ro ted
-M'31,1935, which' precedd te present rgan, -.

The propriety of paying claims against the trust or restricted estates
of .Indians -has been:recognized in recent years by two Soliditdrt-df
the Department, who expressly stated that such claims might be paid
not only from income to- the.-Cre'dit- of -the' estate at hle tie 'of- th&
dbcedents':desth but also from income accruin,,to the estate b subs nt
:tohe death of thIP dededent. ; - I - : I i- 

'Se Grac Conofa. 42 L. D3. 493, 501-502. (1913), ,where, it was. said apropos of
kiedis' '¾Clm jih'A'for > 'rebslbmA6 'eibpr' res oti is'atereid vraeivcosieria
tionJ i this Offlce adAarepaiq out pf enta j or uotharfuudjremaining to :they redtof the

#ther~ nds+ri o~io fteDpr
a See-letter dated June 20, 1940, from Soieitor Matgod tte olicito Cjf the rt-ment o Agridjuture~ ntletterdate Sptembeg 25, l944fo olicitorEarper tof Sena-

tar Raran J. Bushfield of South-Dakota. -- I
_ jj-r- E E,, l- -jM ......l;> !£... l . .i L~!- f) ! .- LD ;,l- 3t .. 
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It is clear that the 1910 statute confers uponthe Secretary, of the
Interior an implied- power to allow claimlis against trust or restricted
Indian-estates. As the Supreme Court said in an early case, United
iStqtes v. Maedanie1, 7 Pet. 14 (1833), in speaking of the duties and
responsibilities of the. head of a department of the Federal Govern-
ment:J"He is limited in the exercise of his powers by the law; but it
does not followthat he must show statutory provision for everything
he does.". The exigencies of. government in more recent times have
led to the enactment of many statutes which merely lay down broad
general policies or objectives and, leave it to the executive to fill in the.
details. The lacunae of the 1910 act in, particular have, had to, be
filled in by administrative practice. For example, sectionl of the
act,.did.,not expressly confer upon the Secretary of the Interior the
power to ascertain the heirs to Indian allotments which were patented
infee but held subject to restrictions against alienation; yet the power
of the Secretary to do so was. upheld' in United States v. Bowuing, 256
U. S. 484 (1921.)..A On the authority of that case, the Department held
that the Secretary had the power to determine the heirs to lands which
had been purchased with restricted funds, and had been subjected by
the Secretary to restrictions against alienation.4 f Moreover,. although
section 1 (unlike section 2) of the 1910 act does.not expressly give the
Secretary jurisdiction over Indian trust funds, it has, been the uniform

'practice of the Department to, determine the heirs to such funds as an
incident of the, power to determine the heirs to the lands from which
such funds are derived. .

,.The implied ,power to allow claims against ,trust or restricted Indiai
estates is readily deducible from the terms of the 1910 act... A rule-
making power is expressly conferred upon the Secretary. of the In
tenor by bo-thsections l;:and,2 of the act, and this rule-making power
necessarily carries with it the authority to utilize all. proper means
for effectuating, the. purposes: of the act.6 Now,, conceivably, if
creditors could,.without the assistance-of the Secretary of'the Interior4
collect debts which Indians had, incurred before their deaths but which
remained 'unpaid at the: time of. their deaths, it -might 'be possible to

a See, also, Rainbow . Youn , 161 Fed. 835 (C. C A. 8th, 1908); Wilam Sman,
Executor v. United States, 45 t. Cl. 13,.17 (1909); 34 'Op.:Atty. Gen. 3201 326 (1924):

4 ee 49 L. D. 414 (1923). , 'a
6The propriety of this practice was inferentially recognized in the act of January 24,

192,3 (42 Stat. 1185,25 U. S. .C, 1946 e'd., sec. 377), whichiprovided for the collection
of Bees by the Secretary of the Interior for the cost of the work performed by him- in de-
termining the heirs: to any trust or "restrioted Indian-property" or in approving wills
covering "restricted property" and which authorized the fees to be collected from any
trust funds belonging to the estate of the decedent" :'

6, As the Supreme Court said in Hallowell v,. Commons, .239 U. S. 506,, 508, (1916), the
Secretary in promulgating- regulations under the athas "considerable discretion as. to
details."



40 DECISIONS :IOF THE, DEPARTMENT OF THE INTERIOR [61 I. D.

argue that the power of the Secretary to see that such debts were paid
as not necessarily to be implied from his power to ascertain the heirs

or approve the wills of the debtors. Section 1 of the 1910 act expressly
declares, however, that the decision of the Secretary in this respect
"shall be' final and conclusive"; andi although section 2 of the act
contains no such express declaration, wills devising trust or restricted
Indian property cannot be probated in the courts." As: the jurisdic-
tion over the trust or restricted estates of Indians is thus vested in
the- Secretary,: their creditors cannot resort to the courts to. icollect
theirrdebts; and if these were not paid at the direction of the Secretary
of the Interior, the creditors would be left without. any remedy. It is
hardly to be assumed that the Congress intended to make itself a party
to such dishonesty. X0 Q::f f2: 

So far as concerns the allowance of claims against the estates of
Indians who have left wills, there is an additional factor which SUp-
ports the power of the Secretary. Indian tstators almost invariably
direct that their just debts shall be paid. Thus, the Secretary, in
allowing claims against their estates, is only carrying out- their express
wishes.

Inrecent years, Congress has recognized that the Secretary of the,"
Interior, was exercising a general probate jurisdiction with regard to
the trust or restricted estates of deceased Indians.' In adopting -the
act of July 8, 1940 (54 Stat. 746, 25 U. S. C., 1946 ed., see. 372a);
which regulates the adoption of children by Indians who own trust or
restricted estates, Congress provided that the statutory .procedure
should apply to "probate matters under the exclusive jrisditin.of
the Secretary of the Interior * * *," and, even more significantly,
that the act should not apply to "the distribution of estates of Indians
who have died prior to the effective date of this act." The distribution
of an estate clearly includes the allowance of any just claims ainst:
the estate. Moreover, in providing in the act of Novembei ber 1942
(56 Stat. 1021, 25 IT. S. C., 1946 ed., secs. 373a-373c)0 for the disposi-
tion of the trust or restricted estates of Indians who. died intestate
without heirs, Congress expressly declared that the estate should
: eshieat only "subject to the payment .of suchcreditori' claims as the

* Secretary of the Interior may find proper to be paid froi 'the cash
on hand or income accruing to said estate * * "

The legislative hi story of the act of November 24, 1942, is particu-
larly interesting as a test of congressional sentiment on the question

" As the Supreme Court said, in speaking of the words ofP section 2-"of the -1910 act in
'Blanset v: Cardin, 256 U. S. 319 326 (1921):; "Iey not only permit a wil l but define its
permissible extent, excluding any limitation r the intrusion o Sny' duaHification by State
law." it then added tha'the act of"Congress is 'ompl'et i it'setrold an adaiinistra-
: 'tionof the'allotment'and of alll that is connected-with or nadd-neeessary by: it *." 
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of the payment of creditors' claims against Indian estates. In its'
original form, the bill (H. R. 4533, 77th Congress) which became
the act of November 24, 1942, made no express provision for the pay-
ment of creditors' claims. Indeed, it was couched in such phraseology
that it seemed to exclude the payment of any creditors' claims. Thus,
it provided:

That upon final determination by the Secretary of the Interior that the Indian
holder of a trust or restricted allotment of lands or an. interest therein.has died
intestate without heirs, the land or interest, together with all accumulated rents,
issues, and profits therefrom held in trust for the decedent, shall escheat to the
tribe owning the land at the time of allotment.

When the bill came up for consideration in the House on May 19, 1941,
Congressman Case of South Dakota objected to the bill. "The bill,
as I read section 1," he pointed out, "provides that not merely the land
but all the accumulated rent, issues, and profits therefrom held in trust
for the decedent shall escheat to the tribe owning the land at the time
of the allotment. It occurs to me that many times where Indians die
under this circumstance claims against the estate of the Indian could
not be'taken care of. I find no provision in the bill that would permit
the settlement of the claims before the property, the rents, and so forth,
go to the tribe." To this, Congressman Rogers of Oklahoma, who had
introduced the bill at the request of the Department, replied: "That
is under the supervision of the Secretarv. The estate would have to
be settled before- any of-it would revert." 8 Still dissatisfied with the
language of the bill, however, Congressman Caise asked that the bill be
passed over, and on June 16, 194, he offered an amendment expressly
providing for the payment of creditors' claims, and this amend-'
ment was adopted by the House.9

It might be contended that the departmental practice in the matter
of allowing claims against trust or* restricted- Indian estates runs
counter to the provision in section 5 of the General Allotment Act
of February 8, 1887 (24 Stat. 389), as amended (25 U. S. C., 1946 ed.,
sec. 348), which tates that at the expiration of the trust period of an
allotment the United States will convey the same "free of all charge
or incumbrance whatsoever," and to a related provision in the act of
June 21, 1906 (34 Stat. 327,25 U. S. C., 1946 ed.; sec. 354), which states
that no allotted land shall become "liable to the satisfaction of any
debt contracted prior to the issuing of the final patent in-fee therefor.
Even conceding, for the sake of argument, that these provisions would
preclude the allowance of claims against the estates of allotted In-
dians, it is clear that they have, in effect, been set aside by the later

8 See Congressional Record for May 19, 1941 (87 Cong. Rec. 4220).
See Congressional Record for June 16, 1941 (87 Cong. Rec. 5198).

330185-55-6
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adoption of the act of June 25, 1910, which, properly construed, per-
nits the aliowance o sul c1ims The. G I Allotn Act to ,b
su,'attempted to-f'orbid Q e alienation' o,inumbrance 'o alottfed
lands'in' an'y '-ma'ner,'dur'ing the tru'st'p jeriod, bt this policy was soon
aba dned, a'nd all sorts 'of 'tiaiancsisateto"nallttedf uan s4wr'e
subsequently authorized by a On series of congressional'enahcit ts.
The allowance of creditors' claims against trust or restricted estates
is'only'another exampk of such'an authorization.-

It might' also' bet contendd that 'ev'en 'if cl'aims a'ais'~t'r.. ....,.;..,. , . . . I . agan tus. orrestrcted .,ndian estates may e allowed from cas on. hand.at the
time of the decedent's death, such claims cannot be, allowed fromtthe
Frents, profits, or, jcome of the decedent's. lands accruing afte. -his
death,. If, however, the. Secretary ,f the Interior; has ,authority to
:-alow, claims, against. Indian estates,,,the f the

q uestion offthtthm
accrual of the .incomejto be appliedto, th satisfaction f a claim is
to. be, determined entirely,,inhis iscretion.,, It, is true. that 'it is the
rule generally thatthe rents,.profits, and incom e deried f realty,
vest in the.heirs, or devisees, of -tne,. d ecedent and- ,are not assets in the
hands of an executor or adninistrator, but this rule does not apply
where the, personalty is insufficient to pay the debts ofithe ,estate.
Moreover, in many, S sthe genera ruehas been alteredby statutes
which make subsequently accruing rents and profits .droni realty assets
in the hands of personal representtives, for ,the paymen of-., ebts.?
In any event, the Secr of he Intrior is not bound bythese rules
of'State law, for under, section 5of the GeneralAllotment Act.(25
U. S.C ., 1946, ed., sec. 348),. he is bound by State laI, only in his
deterniinationcofheirsip. , , ,

I am of the opinion, therefore, that the regulation.of the Deartpa ent
which requires.theallowance ,of claims. of States on account of social
seurityor old-age assistancepayments, and; wieh gives such ,aims
priority, over the claim of- gen:eralcre.tors, has: an adequate statt
basis. , . . . . . , ,

It is possible,,hoeverthat in ithe0 ~ ~ sm isacs applicatio of the
regul; eation maycause,undue hardship; ou may wish to r eonsider
the policy question whether or under what circumstancesaincome acru-,
ing t trust or; restricted Indian estates subseuntto the deat of the
decedents should be used to pay State social-security laims, with the

i dea of perhaps ,pioposjing a chan gein the regu tion.,, -

M~~wG. WnVi ,
_________ 1 S~~~~~~~~~~~~~~~~~oor.

10 See 33 C. J. S., title "Executors and Administrators," sec. 105 and a ie
cited. . .. ." . . .i.. ' i. raid athoities there

' . .~~~~~~~~:, -, .SiIi 
.

4g2
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-MONOLITH PORTLAND CEMENT COMPANY ET AI.i

A-26281 , '; !t fJ - Decided, July 22,1952,

Rules of Practice-Mfega 'La-ng tAc-App1icatioh for Oil'' and Gas
Lreae-~-iniii: Clairns-Vyaiiable-lineral XDepis-Discovery.

The Secretary of. the Interior (or his delegate) may assume jurisdiction at
anyistage of a'public-land proceeding that is pending before the'Dehartment,
without waiting for the matter to come before'him by way of appeal br

- 'otherwise. ' ' 5<, ;i9 ii-i>N 
'A motionfor a new trial will be granted by the.Department only, uponl the

. ground of newly discovered evidence; and it must appear,, among ,other
things, that such -evidence is material to the issues involved in the case and
that its' lack at the previous hearing injuriously affected the substantial
rights 'of 'the ailicaJnt ' ' '

There is no requirement in the Rules of Practice that the initial decision-in
'a public-land proceeding -shall be rendered by; the person who presided over
--thehearing in such proceeding.

Valid rights cannot be acquired under the mining laws in, an area of public
land after the filing and during the pendeacy of a proper application for
a noncompetitive 'il and' gas lease on' such land.'

A mining' claimant who protests -against an' ap plication for' an oi' and gas
lease on the land covered by the claim has the.burden of showing, as. a
minimum, .that a valid location had been made on the, area of the claimprior
to the time when the application for ,an oil andgas lease, wasfiled..

A valid location of a mining claim can be made only ifa,valuable mineral de-
'- posit has been dlc'vered' within the' limits of the claim.

, APPEAL PRO THE; EBREAUU 0 LA D MNAAGEMENT..;.

On June 26, 1 946, J. P. Gillbergh filed an apiplication (Sa nt
)37302j now Los Angeles 087445) -for a nofcompetitive oil, and gas
leaseoni'certam public lands-in 'alifornia ptthinant'tb section 17 of

the Min-eral Leasinig Act as ainenidd& (30 U. S. ' . 1946, ed., Sec2 '226).
On 'June 45, 1948, Rilhfield Ol ' orporution flied an agreement which
had been exeuteA' J..(Gillbdraid Glas Ow'en'Gillbergh,
his wife, 'and by' Richfield Oil Corp oration and'i whi6h,': among other
hings; granted' to ichfield an- option to piurch'asethe lbase for vh'idh

Mr. Gillbergh had made application. '

''Threafter,"o13eenmber'16j 148,' MohdlitPrtland Cem lt- Com-
pany protested against the'Gilllbergli application insofar 'as it eVered
the following lands:

T. 9 N., R. 23 W., S. B. M., California,
.;,,sec.19: NWA4.(except lots,10,15), SW% (exceptlots 11, 12).

sec.. 30: NW%-y4,, (except, the portion of Tract 60 situated within ,tis
* q iuarter-section),,

T. 9 N., R. 24 W 4S. . .Caifia' ;
-, ,i;, .isec. 24:i WV2 E /sNEiNE; f iSl,:.:. ' !

sec.25: SY4, EWASW'4, N½12NE'4, S' 2NE%4 (except the portion of
Tract 59 situated within this half-quarter section).

43
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The protest was based upon allegations to the effect that 'these lands..
were covered by valid mining claims held by Monolith, designated as.
Extension No. 1 and Last'Chance Nos. 5, 6, 7, 8, 9, and 10. Mr.4and
Mrs. Gillbergh and Richfield were named by Monolith as protestees,

Mr. and Mrs. Gillbergh filed separate- answers to the protest on
March 9, 1949, and Richfield also answered.

on November 2, 1949, the Associate Director of the Bureau of'
Land Management ordered that a hearing should be held on the pro-
test. The manager of the land office at Sacramento, Calif oria, thefe-
upon, sent to the parties- a notice dated December 14, 1949, directing
them 'to appear before. Elizabeth G. 'Storey, a notary public, at Los
Angeles, California, for a hearing on the issues. The notice also in-
formed the parties that the United States would intervene 'in the pro-
ceedings.

Thereafter, Monolith filed an amended protest on January 27, 1950.
An oil and gas lease was issued to Mr. Gillbergh as of February 1,

1950, on those lands covered by his application which were not in-'
volved in Monolith's'protest. ith respect to the lands involved in
the protest, Mr. Gillbergh's application was suspended pending
decision on the protest.

Evidencv'was taken before the notary public at Los Angeles oln
February 21, 22, 24; and 25, 1950, and, by'agreement of theparties,
before the and-office manager at Sacramento on March .15 and'16,
1950.

The manager of the land office at Sacramento left the employ of
the Bureau of Land Managem ent on May 28, 1950, without having
rendered a decision in the matter. Subsequently, the record-made, at
the hearing was- transmitted to the Bureau of Land Management in
Washington, D.,C., for a decision to be rendered at the Bureau level.
Sucha Adecision was rendered'by the Assistant Director on May 4, 1951.

The Assistant Director held that the mining claimsupon which
Monolith's protest had been b ased were null and void; and, acgord-
ingly, the Assistant Director dismissed Monolith's protest against the
Gillb'ergh application...

Thereupon, Monolith filed, simultaneously a motion for agnew
trialand an appealto thehead.oftheDepartment."

The Department's Rules of Practice provide that a motion for a
new trial will be acted on initially by the manager of the appropriate
land office. (See 43 cFR 221.42-221.46-) liThe reason for-this is that
V under the normal procedure, the initial decisipn in a public-land pro-
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ceeding is rendered by the land-office manager,' and, obviously, the
official whose decision is involved in a motion for a new trial should,
under ordinary circumstances, act upon the motion in the first in-
stance.

In the present case, the normal procedure was departed from, in
that the initial decision was not rendered by the land-office manager.
)ue to the fact that the manager who issued the notice of hearing

and who presided during a portion of the hearing left the service
of the Bureau of Land Management shortly after the conclusion of
the hearing, the record in the proceeding was forwarded to the head-
quarters of the Bureau of Land Management for the initial decision
to be rendered at that level. In view of this circumstance, the reason
behind the rule that a motion for a new trial is to be acted upon in
the first instance by the manager of the land office is not present in
this case.

Moreover, it is well established that in the exercise of his supervisory
authority over the public lands, and over proceedings which relate to
the public lands, the Secretary of the Interior may assume jurisdiction
over any public-land proceeding that is pending before the Depart-
ment at any level, and that he may do so at any stage of the proceed-
ing, without waiting for the matter to come before him by way of
appeal or otherwise. George C. Vournas, 56 I. D. 390 (1938); Union
Paci/ng Coal Company, A-26118 (April 13, 1951); Theora A. Gery,
.Lewa Oil Corporation, A-26319 (October 3, 1951); Albert Mendel et
*al., A-26222 (May 4,1951).

Accordingly, Monolith's motion for a new trial can be considered in
the first instance by the Secretary of the Interior (or his delegate) if
it seems desirable to dispose of the motion at the Secretarial level.

An examination of the motion for a new trial and the appeal reveals
that they contain interrelated contentions and really comprise, in
effect, one document. Because of this, and because of the unusual pro-
cedure that was followed in connection with the rendering of the de-
cision below because of the departure of the land-office manager shortly
after the conclusion of the hearing, it seems advisable to waive in this
ease the rule under which a motion for a new trial is to be acted upon
in the first instance by the manager of the appropriate land office,
and to consider and dispose of Monolith's motion for a new trial and
appeal at the same time.

II i

It is provided in the Rules of Practice that the initial decision in a
public-land proceeding "will be vacated and new trial granted only,

1Proceedings.for the adjudication of grazing privileges within grazing districts con-
stitute an exception to this general rule. See 43 CFR 161.9, as amended.
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upon the ground of newly discovered evidence * (43 CFR

The "newly'disc'overe4 evidence" invled in Mo li's motion r
a new triar relates to two wlls ?vhich were drilled, after the cnclsion -
of the hearing in this proceeding, by Richfield on lands that were
leased'to M. Gillberghas of February i, i950, 'upoi th' basis of the
partial approval of his application dated'Jun6 6, 1946. The wells
were evidentl y unp-roductiv'e, ad th-ey were, accor totheD:puty
Supervisor of the Division of Oil' and Gas Dep'artent of Natura
esources; State of -California', abandoned by Richfield in March and

April of 1951. ' It' is alleged by Onolith that these two wells were
r drilled within the geological structure underlying' the lands ivolved
in the present proceeding. In the event of- a'new' tria, this "newly .dis-
covered evidence" presumably would be s ted in an efort to show
that ;the lands involved'in this proceeding are not valuable 'for oil
and gas.

in de'- termining whether a motion for a new trial shall be gianted
upon the ground of newly disco'vered evidence,, it is necessary to con-
sider, amnng 'other things, - he the ns t do co i

eria to the issues involved in the case, and whether thelack of t
ev'idence has injuriously affected the substantial righ'ts of the applicant
to such an extent that the result of a second trial may' reasonably be
xected to be 'different'-from ad m 'ore'favorble to. the applicant

than the result of .the 'first trial. ' (See Bear' et . 'v. Commei
Seites Conpanl et al., 156 S. W. Gd 338 (Ten, 141'); '43:F
221.42.) -' ;i ; .i5i ; -- 7I

For the rasons' set out in part IV of the discussion be ow evifce
showing that tw unproiuctive wells were drilled on nearby "lands
after' thehiaiihg in this proceeIn is Irealim aterial to the issues
ired in this' case, and 'would not warrant a decision di erent 'from

that previousiy rendered by the Assistant Director of the Burea' of
and Mngmenit respecting the invaidity, o nolith's 'claims and

Monolit's consequent lackofj standing t'oprotesta'gainst the Gillb6rgli
application for an oil'and gag lease. Accord , Monolith'' moti'on
does no't piesenta 'souindba'isfor a-new'trial in'this proeeding'''

'' - ' i 7 : III''-'", L : i >i < jC

Monolith contends that its substantial rights. have been injuriously
affected because of the failure of the land-office manager to render a
decision in this proceeding., Monolith asserts, in this connection, that
it is entitled to .a ruling in the first instalice by an offical who has
hearfd :-all 'the testimony, nd who has had- ie teiet' of' viewing ti
witnesses.and.observing-their demeanor while testifying. . :
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i There is nof requirement in the Rules of Practice that the initial
decision in a public-land proceeding of this sort shall be rendered by
the person who chas conducted the earing in such proceeding. On
the contrary, the Rules of Practice (see 43 CFR 221.28) specifically
authorize a land-office manager (who normally has the responsibility
of rendering the initial decision) to direct that the hearing in a public-
land proceeding shall be held "before a United States Commissioner
or other officer authorized to administer oaths,"; and provides that, in
such a situation, the officer conducting the hearing! will, at its conclu-
sion, forward the transcript of the testimony 0tothe manager, who
thereupon proceeds, in the ordinary case, to render a decision upon
the basis of the record.

In tthe present case, the land-office manager who issued the notice
of hearing did not personally preside at the hearing throughout its
entirety. Instead, the early stages of the hearing were presided over
by a notary public, in accordance with the notice of hearing and with-
out any objection being interposed by Monolith. Hence, even if'the
land-office manager who issued the notice of hearing and who presided
over the later stages of the hearing had remained in the service of
the Bureau of Land Management and had rendered the initial decision
in this proceeding, Monolith's standard of a determination by an
officialwho heard all the testimony would not have been realized.

Furthermore, although the Rules of Practice contemplate that the
initial decision in a public-land proceeding will be rendered by the
manager of the. appropriate land'office, it was not improper in the
present case for the head of the Bureau of Land Management (or his
delegate), in view of the departure of the land-office manager who was
familiar with the case, to eercise the supervisory authority of the
Bureau head by issuing the initial decision in the case at the Bureau
level. The record does not reveal any basis for a contention that
Monolith's substanitial rights were. injuriously affected by reason of
the fact that the initial decision in this proceeding' Was made by the
Assistant Director of the Bureau of Land Management rather than
by the successor to the former land-otce nanager at Sacramento.

We turn now to a consideration of the merits of Monolith's conten-
tion that the existence of its 'mining claims is sufficient, as a matter of
law, to, prevent the issuance of an oil and gas lease on the- lands
covered by the claims. . "

The Mineral Leasing Act, pursuant to which Mr. Gillbergh's appli-
cation for an oil and gas' lease was filed, is' applicable to "Deposits of
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coal, phosphate, sodium, potassium, oil, oil shale, or gas, and lands
containing such deposits owned by' the United States * * *. (30
U. S. C., 1946 ed., sec. 181.) 2. Under the Mineral Leasing Act, "lands
valuable for such minerals" are subject to disposition only in the
form. and manner provided for in that act. (30 U. S. C., 1946 ed.,
sec. 1:93.)3 t 0 - o I t . - VV AdH
- Shortly after the enactment of the'Mineral Leasing Act, the De-
partment held that there could' be no room for the contemporaneous
operation of the mining laws and the Mineral Leasing Act with re-;
spect to the same lands; and that if an attempt were made after the
enactment of the Mineral Leasing Act to locate a mining claim on
land known to be valuable for any of the minerals named in the
Mineral Leasing Act, the Department would not recognize the Iat-
tempted location. (See letter dated October 5, 1924,; from Secre-
tary Work to Congressman Richards; 50 L. D. 650.) The Depart-'
ient has maintained its position in this respect over the years. (See
United States v. United States Borax Company, 58 I.' D. 426, 432
(1943).)

The test to be applied in determining whether a particular tract of
land was known at a given time to be valuable for one of the minerals
named in the Mineral Leasing Act is not whether an actual discovery
of such mineral on the land had been made as of the significant date,
but rather whether the known conditions at the time Were such as
would have supported the belief that the land contained the* in-
eral in such quantities and of such quality as to make its extraction
profitable and to justify ependitures to that end. (See United
States v. United States Borax Coinpany, 8pra, at p. 433.)

Moreover, it is clear that rights under the mining laws cannot be
acquired in a tract of public land after the filing iand during the
pendency of a proper application for a noncompetitive 'oil and gas
lease on such land. Although the mere filing of a proper, application
for a noncompetitive oil and gas lease on a tract of public land doeS
not obtain for the applicant' a vested right to a lease, the person first
submitting a proper application does acquire an inceptive or inchoate
right to be offered a lease on the land before a lease is offered to a
subsequent applicant, if it is decided by the Secretary of the Interior
(or his delegate), in the exercise of his discretion, that the land will
be made'available for oil and gas development, if it is decided that
the land is not within any known geological structure of aproducing

2 Attorneys General have held that the term "lands," as used here, is restricted to pub-
lie lands. See 34 Op. Atty. Gen. 171 (1924); 40 Op. Atty., Gen. 9 (1941)., i

The cited section of the Mineral Leasing Act contains a saving clause, covering "valid
claims existent on February 25, 1920," but this has no bearing on the present case inas-
much as there is no' contention here that the claims relied upon by Monolith were in
existence on February 25, 1920..
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oil or gas field, and if it is decided that the applicant is qualified to ob-
tain and hold a lease on the land. (See Warwick M. Downing,
A-25798, August 16, 1950, 60 I. D. 433; Bettie H. Reid et ano.,
A-26330, February 4, 1952, 61 I. D. 1.) The inceptive rights of the
senior applicant for a noncompetitive oil and gas lease on a partic-
lar tract of public, land must be protected pending a determination
as to whether the land will be made available for oil and gas develop-
ment, as to whether the land applied for is within the known geological
structure of a producing oil or gas field, and as to whether the ap-
plicant is qualified to hold the lease for which he has applied. For
this reason, rights cannot be acquired under the mining laws in land
that is covered by a pending proper application for a noncompetitive
oil and gas lease, since such rights would be incompatible with the
rights of an oil and gas lessee if the applicant's inchoate or inceptive
right should ripen into an oil and gas lease.

As the protestant in this proceeding, therefore, it was incumbent
upon Monolith, as a minimum, to show that, prior to the time (June
26, 1946) when Mr. Gillbergh filed his application for an oil and gas
lease on the lands involved in this controversy, Monolith had made
valid locations under the mining laws on each of its claims covering
such lands.

A valid location of a mining claim can be made only if a valuable
mineral deposit has been discovered within the limits of the claim.
WMskey v. Hammner, 223 U. S. 85, 91-92 (1912); United States v. M. W.
Mouat et al., A-26181 (May 16, 1951), 60 I. D. 473. In determining
whether mineral deposits discovered on public lands are valuable, the
test to be applied is whether they are "such as would justify a person
of ordinary prudence in the further expenditure of his time and means
in an effort to develop a paying mine." Cameron et a. v. United
States, 252 U. S. 450,459 (1920).

The evidence in the record of the present proceeding is insufficient to
show that discoveries of valuable mineral deposits had been made
prior to June 26, 1946, on any of the claims upon which Monolith's
protest is based. Although the record reveals that deposits of gypsum,
clay, and sand and gravel were known to exist on some of Monolith's
claims, inasmuch as such materials were visible to the naked eye, there
is nothing in the record to show that, prior to the time of the filing of
the Gillbergh application on June 26s 1946, Monolith's explofation or
development work in connection with these known deposits had pro-
gressed sufficiently to establish that any of them were in the category of
valuable mineral deposits. Indeed, even if the evidence with respect
to-lMdnolith's work on the claims after the filing of the Gillbergh ap-
plication could properly be considered, the evidence in the record
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would not.sustain a finding that any of the known mineral deposits on
these claims are of such quality and a're present in such' quantity that
a person. of ordinary' prudece W'6d be justified in the further ex-'
penditure of his time' and means in an effort to develop- a paying'mine.

Mon'olith contesthat geologic inferences based'upon the'presence
of gypsum on Monolith's nearby patented laids'would warra'nt a'find-
ing that, at the tiie of the filing of the Gillbergh appication, a valu- 
able gypsum bed was know'n to un-dei e some of the claims-involved
in this proceeding., Evidenci of 'this sort cailot be considered, how-
ever,-in passing upon the validity of a mining claim. The pr'esiice
of a valuable mineral deposit near a mining claim, plui ge6logic indi-
cations that the deposit jprobably extends into the area of the'claimi,
does not warrant afindiig that t'he claim i' valid. thiited:Sttes v.
l'. W. 'Mota et cd., A-26 181(May16, 1:951), 60 ID. 473.'
'It is concluded that, up to, the time of the filing of the Gillbergh

application on June 26, 1946, Monoith 'had not made' valid mining
locations on any of the' lands covered 'by- the Gillbergh application;
and, accordingly,'that the existence of Monolith's invalidclaims does
not reqire thie rejection of the G;illbe'rgh applicationh. i:' " 2 ,

ist i f M64 itW '

n S. q, ~~~~,-ie~ ~. o ff .'. 't t: -'e.

An: additional' argument made-by Monolith is to tle eect, that tle
yalidity, of, its mining, claims .was not. in issue' before the Assistant
Directr ofthe,Bure-,u~of. L-and Malnage,ent,, nd, c onseuenly, that
the Assista nt, irec trerrodin holding the mining claims tobe i'nvalid.

Th, short answer to this contentio; 'ist Ilatonith itself put the
vyalidity of. its clains-in issue whoen it, rotestedagainst the Gillberggh
application-,on the'groundfthat theissuance of .an., oil andgaslease
pursuant, to the, application would interfere with -Monolith's '"vested
right to the exclusive possession of each of said mining 'claims." In
order. otomake, a deter minapton respetingthe lsoundiess of, Monolith's
protest,it wasnecessary for the ,Assistant Director, to decide whether
the. purported rights asserted by Monolith as the basis for, the- .prtest
werevalid-oriinvalid. , - f

Therefqre5,. pursuant to . thit, delegated tothe Solicitor. by
the7 'Secretary of the Interior (sec. 23, Order, !'o. 2509, as .amendend)?

he, motion, for a new tril i Adadted~the.o ,.rjias e e, ision of the Asistant
Director is. .

M ASIP. WIm,

- . , : Ii s -Y 0 . . . : .j, .. , : S otie tor.
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DAVID G. BERGER

A-26331; 00 : 00 Ij Deced. Juy '3_1952

Oil and' Gas Lease Application-Preference-Right LeaseInformal Appli
cation-Filing TimeInsufficient Postage.,

To obtain a preference-riht' oil and gas lease under section 1 of the act' of
July 29, 1942, a lessee must comply with regulations in force at the time
when he files his preference-right application.

Where a3 regulation requires that a preference-right application for an- oil and
gas lease be filed on a specified form, a letter from a lessee expressing an
intention to exercise the preference right does not establish a predicate for
the issuance of a preference-rightlease.

.Where theexistence of rights with respect to the obtaining bf an oil and gas
i lease depends upon the date of the filing of anlapplication, it is the actual

filing of a proper application-in the appropriate office'that issignificant; and
not the date on which a proper applicatibn is mailed'to such office.

Where an envelope containing a proper application for an oil and;. gas. lease
. was tendered by. the postal service to a land office subject to the payment of

postage due on the, envelope, and the personnel of-the land office declined
to pay the postage and the envelope was thereupon.returned to the applicant,
such tender did not constitute a filing of the application and did not establish
any predicate for the issuance of an oil and gas lease on the application con-
tained in the envelope.

APPEAL FROM THE BUREAU OF LAND MANAGEXENT

Datid G. Berger as appealed tothe head of the Department from
a decision dated Angust 10 1951, by the Diiector of the Bureau of
Land Management which affirmed a decision by the manag rS of the
Land and Survey 'Office at Salt Lake City' Itah, rejecting Mr. Berg-
er's application (Utah 04314) for a preference-right oil and gas lease
on 1,070.53 acres of land situfated in Secs. 3, 10, 11, 14, and 23, T. 11
S., 1.7 E., S. L. M., Utth.'

From May 1, 1946, until April 30, 1951, Mr. Berger held a noncol-
petitive oil and gaslease (Salt Lake '065518): on the land 'that is in-
yolved in this proceeding. His application'for a new preference-right
'lease on thelsame land was based upon section 1 of the act of July 29,
1942 (56 Stat."726), which provided, in pertinent part, as follows:'

That upon the expiration of the five-year term of any noncompetitive oi and
gas lease * * *, the record title holder shall be entitled to a preference right
over others to a new leasefor the same land * under such'tules and regu-
lations: as are then in'force,'if he, shall file an application therefor within ninety
days prior to the date of the expiration of the lease. * * * .

1 Section of the 1942 act; as amended, was repealed by section 14 of the act of August
?j 1946 (60 Stat. 950, 98), but section 15 of the latter, act saved rights existing at the
time of the repeal.
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The pertinent regulations in force' during the 90-day period im-
mediately preceding, and on, the date (April 30, 1951) of the expira-
tion of Mr. Berger's lease were 43 CFR 192.42, 192.130, as amended,
effective January 28,x 19510(15 F.Il. 8583, 8585). Paragraph (b) of
43 CR 192.130, as amended, provided, in part, as follows:

(b) To obtain such a new lease [pursuant. to section 1 of the 1942 act], the
lessee must * * * submit an offer on Form 4-1158 in accordance with see
192.42 [* *. [Italics supplied.],

Paragraphs (a) and (b) of 43 CFR 192.42, as amended, provided, in
part, as follows:

(a) To obtain a noncompetitive lease, hn offer to. accept such a lease must
be made on Form 4-1158, "Offer and Lease Form," or on unofficial copies of
that form in current use, provided that the copies are exact reproductions on.
one page of both sides of the official approved one page form, and are without:
additions, omissions, or other changes or advertising * *

(b) * * * The offer must be filed on a form in effect at the date of filing.
For the purpose of this part, an offer will be considered filed when it is received
in the proper office during business hours.2 [Italics supplied.]

The appellant's residence is in Bethesda, Maryland, and his office
is in Washington, D.- C. He began his attempt to exercise his prefer-
ence right respecting the land under consideration here by mailing
a letter dated April 12, 1951, to the manager of the Land and Survey
Office, Salt Lake City, Utah, in which he expressed a desire to "renew"r
the existing:lease and requested the necessary forms and instructions.
By a letter dated April 18, 1951, and postmarked April 20, 1951, the 
manager mailed to Mr. Berger the proper forms to be used in applying
for a new lease on the land covered by Mr. Berger's existing lease.

Mr. Berger thereafter transmitted to the manager, by air mail from
Washington, D. C., an application for a new lease, properly filled out,,
and also the requisite filing fee and advance rental. The envelope
containing these. items bears the pfollowing postmark, "Washington,..
ID. C., 10.: 30 p. m., April 29, 1951," and the notation, 'Postage due
6 cents." The personnel of the Land and Survey Office refused to pay
the postage, and the envelope was returned to the appellant unopened.
In connection with the return of the envelope, it has writtenon.it in.
pencil the word "Refused," and it has stamped on it "Return to
writer";and "Salt Lake City, Utah, May 2, 1951, 12: 30 p. i."

Mr. Berger again mailed the application to the Land and Survey
-Office-this time with proper postage prepaid-and the application
was received in the Land and Survey Office on May14, 1951.

In the meantime, however, Preston M. Neilson had filed aapplica'
tion: (Utah 04250) on May 4, 1951, for an oil and gas lease on all the

2 Paragraph (b) was amended in another respect on Jluly 23, 1951 (16 F. R. 7419).
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land covered by Mr. Berger's expired lease,; and'a lease had been issued
to Mr. Neilson on May 7, 1951.-

In words as plain as they could be written, the controlling regula-
tions quoted above made mandatory the use of Form 4-1158, or an
exact copy of that form, in applying for a new preference-right lease
under the 1942 act. The applicant's letter of April 12, 1951, which
was received in the Land and Survey Office on or before April 18, 1951,
was not on Form 4-1158 and it was not a reproduction of the prescribed
form. Therefore, the filing of that letter, though timely, did not
constitute compliance with the regulations and did not provide any
basis for the issuance of a new preference-right lease to Mr. Berger.

Moreover, the date (April 29, 1951) on which Mr. Berger first mailed
to the Land and Survey Office a proper application for a new lease
on the land involved in this proceeding has no significance in deter-
mining his rights. It is the actual filing of a proper application for
an oil and.gas lease in the appropriate office that establishes a-predicate
for the issuance of a new preference-right oil and gas lease under
section 1 of the 1942 act,:or for the issuance of a noncompetitive oil and
gas lease under section 17 of the Mineral Leasing Act (30 U. S. C.,
1946 ed., sec. 226).

This leads us to a consideration of the question whether the tender
by the postal service to the Land and Survey Office in Salt Lake City of
the envelope which Mr. Berger had dispatched by air mail from Wash-
ington, D. C., on April 29, 1951, and which contained his application
for a new lease and the requisite filing fee and advance rental, consti-
tuted a filing of the application and supporting payments in that office.
If so, the appellant's application was entitled to priority over the appli-
cation filed by Mr. Neilson, because if the appellant's filing occurred
on or before April 30, 1951,3 he thereby established the necessary predi-
cate for a new preference-right lease undersection 1 of the 1942 act, and
if his filing occurred on May 1 or 2, his application was entitled to be
treated as a regular application for a noncompetitive oil and gas lease
on the land covered by the application 4 and, being senior in point of
time to the application which Mr. Neilson filed on May 4, the ap-
pellant's application would take precedence over the Neilson applica-
tion under section 1'7 of the Mineral Leasing Act.

We have previously seen that 43 CFR 192.42(b) provided as of
the time when Mr. Berger mailed his application that an application

It seems unlikely that the application was offered for delivery by April 30, 1951. It
appears that an air-mail communication postmarked in Washington, D. C., at 10: 30 p. m.,
on April 29, 1951, would not have reached Salt Lake City, Utah, prior to the late after-
noon of April 30, 1951, and that it would not have been delivered until the next day.

' William H. Phipps, A-25720 (August 19, 1949).
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for.an;oian,d gas lease' ,will . considered filed whew it ns. receiyed-
in the proper office during business h6urs'? In ,t he, present' ase, if it
- eto 'b.e:held thatitle, personnel of thla and uryey Qiice im-
properly refused et accept .,,e ,,eCope@ containg, the. ppelant's
applicat in'.hen itwas eneredby.e pqstal~servieor)delivery ,on
orbefore May 2,,1951 itmight seem appropriateto regart ,the:aplicaT
tion as having pbeqe "received"'in, the an dAd.SRurvey Offie at that

'Hence, the answeri to the. questWion wet her.thes:tenderby the postal
servic& to the Land a'nd .Survey,.Q~e of the ;envelope dispatchdfby
the.-appellant on April 29, -1951, constituted a filing of thefapp llnts
application apparentlyf turns. npo n;whether the refusal, of personnel:
o-fthe, Land ad ,Stirvey Qfficelto. aceptthe\envelpe jbeeausjit lacke(
sufficient po=stagfre :was improperi Section,900 of the'Revied. Statutes
'('39,T .:5;. ,.1946 ed.s sec; .r22).forbids the deliverysof ,mail until, the
postage thereoni has been, pai i' cThe.personnel sof fthe Land and Survey
Office wasiunder no obligation to, pay thepostage due on mail addessed
to .that:office, ,nor, ,could the.appellant have reas~onably.-expected th at
any.one in theoffice.,would defray'the cost of the postage- forhm. It
was the responsibility of the appellant to affix the proper <pstage
to the, envelope.ontaiiing his 'applica'on;' fHe cannotshift .anp rt
of thtt responsibility'ztothe personnel. of the-Land: and 'Survey
Office. . :. . ' . . ' . i.'. i '

'Itindaessarilyffollows that the refusal by the personnel of the Land
and(Survey.,Office to acept the "envelopq, -vhich .the.appeflant'. dis-
patehed from'W-ashington, D. C-, onfApril 29,'1951, wasnot improper;
aind :that. the tender 'of. that knvelopeto:.the Land and Surey Office by
the .postatfservice, subject to the ?'payment of- the postaige'due onl it, 'did.
not establish a predicate:for-the 'issuance' of'.an oil and gaslease on
the application'contained 'in the envelope.' ' '

<For the reasons indicated abo.e,.there appears-to beno prooper basis
for disturbing the decision below. . : -

Therefore, pursuant.'to the authority.delegate4dtothe Soliitor by
the Secretar' of the 'Interior'i(sec.'23, Order No. 2509, as. revised, 4l:T
F. R.!6794)','the'decision of the.IDirector is affirmed.' '. i , .

MfAsTIN G.; Wmm,
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MABEL E. HALE, GRACE: E. VAN- HOOK_

A-26358 Decided :AuOgust 2119 .'*

Oil and Gas Leasereferece-Right pplication-Timeliness 'of Filing.

The-Department' is. not authorized to: extenldtheitime for filing! an application
for a preference-right oil'and gas lease under the act of, July 29, 1942, beyond-
the date of the expiration of the base lease.

Where the base oil and gas lease expires on anonbusiness day, an application
for a- new preference-right lease filed oni the first da'y thereafter that 'the.
lad- officeis open for business canot b& regarded as' timely filed.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Mabel E. Hal has appealed from a decision by-the Director of the
Burau.of ILand Managemefit which,.rejected her .ap,,plication (New
Mexico 04543) -for a preference-right oil. and:.gas lease son sec. 1 and
the SW'4.;and the Ni/2 of sec. .11, T. 20 S., .- 30 E., N. M. P. M., New
Mexico; containing 1,120 acres. The,.application was filed pursuant
to sectionl of the act of July 29, 1942, as amended.1 . -

'M~rs. Hale's applicatioiiwas'basedupon oil and gas lease Las Cruces
063614. covering this land.. That.. lease was issued to Mrs. 'Hale .on
January 1, 1946, and it terminated by operation of. law on Sunday,
December31, 1950.

The land and survey office having jurisdiction over the land.under
consideration hoe. *as closed.on.Saturday and' Sunday.December
30 and 31, 1950, and on;Monday, January 1, 1951. Mts. Hale's prefer-
ence-right application was- filed at '3.15 p..m. on January.2j,1951,
the.first day on which the land obfice was open for business following
the expiratioiiof the lease Las Cruces.0.63614.

In the meantime, at 10: 30. a. m .on January 2, 1951, Mrs. Grace B.
Van Hook had filed an application (New Mexico 04535) -under section
17 of the Mineral Leasing Act,. as amended (30 U. S. C., 1946 ed, sec.
226),. for a-noncompetitive oil and gas lease on the land that had beenI
includedinMrs..Halesexpiredlease.d

-. Section 1 of the act of July 29, 1942, provided in applicable part as
follows: 

That upon the expiration of the five-year term of any noncompetitive oil' and
gas lease * * 'maintained in accordance with the applicable statutory ret
quirements and regulations, the record title holder shall be entitled to a prefer;
ence right over others to a new lease, for .the same land * * .i under such rules.
and regulations as are then in force, if he shall file an application therefor with
in ninety days prior to the date of the expiration of the lease. e * *

*Petition for Reconsideration was denied on January 2, 1953.
156 Stat.' 726, 57 Stat. 608 58 Stat. 755, 59 Stat. 587'; 'repealed with saving clause by

secs. 14 and 15 of the act of August 8, 1946, 60 Stat. 950, 958.
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A departmental regulation (43. FR-. 192.130) issued pursuant to
the act of July 29, 1942, and in effect at the time when the appellant's
application was filed, providad-in part that:

* -To obtain such a new lease, the lessee.must, within the period beginning
90 days prior to the date of expiration of thei lease and ending on the date of
expiration, submit an application in accordance with sec. 192.42, accompanied
by a proper filing fee and the first year's rental * *

- The expirationidate of an oil afnd gas-lease-cai-not be extended, by
he discretionary action of an administrative official (with an excep-

tion not here relevant regarding the suspension of operations under
a lease), and departmental decisions have consistently held that the
time for filing a preference-right application under section 1 of the
act of July 29, 1942, cannotibe extended administratively beyond.the
expiration date of they base lease. Charles R. Wright; A-26220

-(June 25, 1951) ; Williatm J. Elswe, A-26205 (August 28, 1951) :; L. R.
0'Rar, A. L. Greer, A-25859 (July 12, 1950) ; Wlia . L-l7Hipps,
A-25720 (August 19, 1949) ; l. P. Saunders, Jr., 59 . D. 41 (1945);
see Solicitor's opinion .M-36045 (July 26, 1950). .

On this appeal, however, it is asserted that Mrs. Hale's pplica .
tion was filed within the time prescribed by section 1 of the act of July
29, 1942. Reliance is placed by the appellant upon the rule stated in
the case of R. R. Rousseau, 47 L. D. 590 (1920), that in all cases where
the last day of the.statut.orry period .within whicl an act -is-required
to be performed' falls: on Sunday or on a legal holiday, such period
shall be held to include the next following business- day. -

- However, the Rousseau. case is clearly distinguishable from the
present appeal, because the provision in the act of July 29, 1942 which
is involved in this appeal is a time limitation of a kind different from
that which was involved in the earlier case. .

In the Rousseau case, conflicting claimants endeavored to assert
preference rights to a prospecting permit on a tract of public land
ulider section 13 of the Mineral Leasing Act.2 It as neesari to in-
terpret a statutory provision granting o a qualified applicant.a prefer-
ence right to a prospecting permit "cluringaperiod of 30days follow-
i ng") compliance with the requirements regarding the location of th-
claim .and the posting of notice on the claim.. The only way t deter-
mine the end of the preference-right- period was to coLnt 30 days fol-
lowing the; posting of the required notice., This kind of a provision
gives a designated number i'f days to alaimant-fdr theparformance

-of a required act and the intent seems to be that the claimant shall
have the full number -of days specified in the stat ute within which to,

V 341 Stat. 437, 441. The- section: has -since expired by its own terms. . I: - -:
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act. To allow this period to be curtailed by a Sunday or a holiday
falling at the end of the period would thus defeat the legislative intent.

On the other hand, the obvious intent regarding the end of the
period prescribed by the very different provision in section 1 of the
act of July 29, 1942, is to cut off the privilege when the lease expires,
rather than (as in the Rousseau case) to give the claimant the full
measure of a designated number of days within which to act. In the
context, the purpose and effect of the phrase "within ninety days" in
section 1 of the act of July 29,1942, are to fix the earliest date on which
an application for a preference-right lease may be filed.' That phrase
has no real significance from the standpoint of determining just when
the preference-right period terminates under the act, because the
termination is fixed by the occurrence of a definite event, i. e., the
expiration of the lease, and it is unnecessary to compute time or to
count days in order to determine when the period ends.

Therefore, for the purpose of this appeal, there is no question as to
the number of days allowed for the filing of preference-right applica-
tions, and section 1 of the act of July 29, 1942, can be considered as
if it provided merely that a preference-right application must be filed
prior to the expiration of the base lease. In cases requiring the inter-
pretation of similar time limitations, it has been held that the rule
contended for by the appellant is not applicable and that when an act
is required to be done before a definite time or before a stated event,
and the stated time or event occurs on a Sunday or on a holiday, the
required act must be performed before the final Sunday or holiday.
State ext rel. Alton R. Co. v. Public Service Commission, 155 S. W. 2d
149 (Mo., 1941) ; Hutchins v. County Clerk of Merced County et al.,
35 P. 2d 563 (Calif., 1934). The same conclusion must follow with
respect to section 1 of the act of July 29, 1942. This conclusion is
not affected by the fact that the expiration date in the present case
fell on a Sunday, and was preceded and followed by nonbusiness days.

For the reasons indicated above, there is no valid basis for modify-
ing the Director's decision holding that Mrs. Hale's application, New
Mexico 04543, was not timely filed under section 1 of the act of July 29,
1942, and does not provide any basis for the issuance of a preference-
right lease to her.

Section 17 of the Mineral Leasing Act provides, inter alia, that
the first qualified applicant for an oil and gas lease on land outside
the known geologic structure of a producing oil or gas field is entitled

W Without a statutory beginning date for the period, the assertion of a preference right
for a new lease would be possible immediately upon the issuance of the original lease. In
setting such a date, Congress was concerned with barring a premature preference-right
claim, rather than with assuring that a claimant should have exactly so many days for
making the claim. for

330185-55 7
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to a lease on the land if the Department decides to make it available
for oil and gas development. Accordingly, since Mrs. Hale's appli-
cation was not filed in time to establish a preference right to a new
lease under section of the act of July 29, 1942, her application 'is
subordinate to Mrs. Van Hook's previously filed application.

r:Therefore, pursuant to the authority'delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17
F. R. 6794), the decision of the Director of the Bureau of Land Man-
agement is affirmed.,

MASTIN G. WHiTn,
Solicitor.

JOHN C. STEWART

A-26369 Decided August 22, 19:52

Noncompetitive Oil and Gas Lease-Notice-Time Limit-Reinstatement
of Application.

It was appropriate for the manager of a land and survey office, in transmitting
oil and gas lease forms for execution by a person whose application for a
noncompetitive oil and gas lease had been approved, to fix a -time limit of 30
days for action by the applicant, and to reject the application upon the appli-
cant's failure to comply with this requirement.

As the action of the manager of a land and survey office in fixing a time limit
for the execution of lease forms by the successful applicant for a noncompeti-

* tive oil and gas lease was not required by any statutory provision or depart-
mental regulation, the manager's requirement could be waived by the head of
the Department (or his delegate), but such a waiver would be justified only
upon the basis of ashowing that compelling equitable factors warrant such
action.

In a case where lease forms, together with a notice that they should be executed
within 30 days, were accepted from the postal service at an applicant's
address by the applicant's mother as his agent, the fact that she failed to
call the documents to the applicant's attention during the period of time pre-
scribed for action by him would not warrant the waiver of the time limit
and the reinstatement of the application after it had been rejected because
of the failure of the applicant to act within the prescribed time limiL

APPEAL FROM TE BUREAU. OF LAND; MANAGEMENT

On January. 19, 1949, John C. Stewart filed an -application (Salt
Lake City 070795) for a' noncompetitive oil and gas lease covering the
SE1/4 sec. 15, T. 43 S., R. 15 W., S. L. M., Utah, pursuant to sectionl
17 of the Mineral Leasing Act of February 25, 1920, as amended (30-
U. S. C., 1946 ed., sec. 226). On October 3,01950 Richard Hungate
filed an application (Salt Lake- City 02553) for an oil and gas lease
which included the land applied for by Mr. Stewart.
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By a decision dated January 30, 1951, the manager of the Salt Lake
City Land and Survey Office found that Mr. Stewart was entitled to
receive an oil and gas lease on the land for which he had applied.
The decision allowed Mr. Stewart a period of 30 days "from notice
hereof" in which to execute the prescribed lease forms. It was ex-
pressly stated in the decision that "Failure to comply within the time
allowed will result in the final rejection of the application without
further notice."

It appears that a copy of the manager's decision and the prescribed
lease forms were sent by registered mail to Mr. Stewart at 176 South
I Ith East, Salt Lake City, Utah, which was the address given in his
application. The return receipt, dated February 2, 1951, was signed
by Mrs. John R. Stewart (the applicant's mother), as agent for Mr.
Stewart.

No action was taken by Mr. Stewart in response to the decision, andy
on March 15, 1951, the case relating to his application was closed on
the books of the Bureau of Land Management.

On April 18, 1951, Mr. Stewart filed with the Salt Lake City land
office a petition for the reinstatement of his application. The lease
forms which had previously been sent to him were duly signed and
accompanied his petition.

In his petition for reinstatement, Mr. Stewart stated that his mother,
Mrs. John R. Stewart, who had signed the return receipt for the man-
ager's decision and attached lease forms on February 2, 1951, was suf-
fering from the infirmities of age and had failed to inform him of the
receipt of such documents until April 17, 1951. Mr. Stewart stated
further that Mrs. John R. Stewart was not his agent and was not au-
thorized to accept on his behalf the manager's communication.

On April 19, 1951, the manager of the Salt Lake City Land and
Survey Office denied the petition for reinstatement. The applicant
appealed to the head of the Bureau of Land Management from the
manager's decision, and on September 19, 1951, the Acting Director of
the Bureau of Land Management affirmed the manager's decision.
The present appeal to the head of the Department was then taken by
Mr. Stewart.

The 30-day limitation imposed by the manager of the Salt Lake
City Land and Survey Office on action by Mr. Stewart was not required
by any statutory provision or departmental regulation. Consequent-
ly, the limitation could be waived by the Secretary of the Interior
(or his delegate). Warwick M. Downing, A-25798 (August 16,
1950),60 I. D.433.

On the other hand, it was obviously in the interest of good admin-
istration that a reasonable time limit be fixed by the manager for the
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completion by Mr. Stewart of his part of the procedure involved in
the issuance of the lease. It would not have been business-like to
permit this phase of the transaction to remain in suspension indefi-
nitely while awaiting Mr. Stewart's pleasure. The 30-day period fixed
by the manager was a reasonable one. Consequently, a waiver of the
manager's requirement in this respect would be warranted only upon
the basis of a showing by the appellant that compelling equitable fac-:
tors in. his favor outweigh the administrative principle of orderly
procedure upon which the manager's requirement was based. I do
not find any such showing in this case.

The lease forms, together with a clear statement that failure to exe-
cute them within 30 days would result in the final rejection of the ap-
plication without further notice, were sent by registered mail to Mr.
Stewart at the only address that he had given to the Land and Survey
Office. Mr. Stewart had not furnished any special instructions as to
the proper recipient of his mail at that address. In such circum-
stances, the delivery of the documents to the applicant's mother, upon
her receipt as agent, at the address given by the applicant constituted
all the notice that could reasonably have been expected. Thereafter,
the Department was under no obligation to see to it that the envelope
containing these documents was actually opened by, or called to the at-
tention of, the addressee.

The fact that Mr. Stewart's mother failed to call his attention to
the envelope or its contents does not provide any sound reason for
undoing the administrative action that was taken in closing out Mr.
Stewart's case, particularly as an intervening application has been
filed for an oil and gas lease on the same land sought by Mr. Stewart.

I conclude that Mr. Stewart's request for the reinstatement of his
application was properly rejected.

Therefore, the decision of the Acting Director of the Bureau of
Land Management is affirmed.

I. D. SEARLES,
Under Secretary. 

APPEAL OF ASSOCIATED PIPING AND ENGINEERING'
COMPANY, INC.

CA-168 Decided August 25,1952

Contract Appeal-Failure to Give Timely Notice of Cause of Delay.

Where a contract provides that the contractor shall be excused for any delay
in performance that is due to unforeseeable causes beyond the control and
without the fault or negligence of the contractor, if the contractor shall
notify the contracting officer in writing within a prescribed period that the
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contractor has encountered such a cause of delay, the furnishing of a
timely written notice to the contracting officer is a prerequisite for obtaining
relief with respect to an excusable delay in performance.

The fact that a Government officer or employee had actual knowledge of a
contractor's delay and its cause would not be the equivalent of the timely
filing by the contractor of a written notice with the contracting officer
respecting the delay and its cause.

ADMINISTRATIVE DECISION

The Associated Piping and Engineering Company, Inc., Compton,
California, appealed on June 9, 1952, from the findings of fact and
decision of the contracting officer dated May 9, 1952, denying the con-
tractor's claim for relief from the payment of liquidated damages
under supply contract No. I107r-53, which was entered into with the
Bureau of Reclamation on September 27, 1950.

The contract was executed on the standard form for supply contracts
(Form No. 33, revised, approved January 17, 1939) and in accord-
ance with amendment No. 1 of the invitation for bids, No. 203-AD-51,
dated September 6, 1950, which was made a part of the contract. It
provided that the contractor would furnish wrought-iron pipe, pipe
bends, screwed fittings, pipe supports, bolts, studs, nuts, anchors, tub-
ing, and gaskets, as indicated in the specifications and in certain speci-
fied parts of a drawing which was attached to the invitation for bids
and to the contract.

The contract provided for the complete delivery of the supplies to
the point of destination within -30 calendar days from the date of re-
ceipt of notice of the award of the contract. The contractor received
notice of the award of the contract on October 2, 1950, and the final
date for the complete delivery of all the materials to the point of des-
tination was thus established as November 1, 1950.

Delivery of all the materials was completed by the contractor on
November 30, 1950. This was 29 calendar days after the date on which
performance under the contract should have been completed.

Amendment No. 1 of the invitation for bids provided that liqui-
dated damages would be assessed in the sum of $5 for each calendar
day of delay in making delivery. It also contained two provisos, the
second of which stated, in part, as follows:

* * * That the contractor shall not be charged with liquidated damages or
any excess cost when the delay in delivery is due to unforeseeable causes beyond
the control and without the fault or negligence of the contractor, including, but
not restricted to, acts of God or the public enemy, acts of the Government, fires,
floods, epidemics, quarantine restrictions, strikes, freight embargoes, unusually
severe weather, and delays of a subcontractor due to such causes * * * if the
contractor shall notify the contracting officer in writing of the cause of any
such delay, within 10 days from the beginning thereof, or within such further
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period as the contracting officer shall, with the approval of the head of the
department or his duly authorized rpresentative, prior to the date of final
settlement of the contract, grant for the giving, of such notice. * * *

Because of the contractor's delay in performance, a total of $160
was withheld as liquidated'damages by the Government in making-pay-
ment'under the conftract. As $5 per day for the 29 days of delay would
amount to $145, the contracting officer found that only that sum should
have been withheld, and that the contractor was entitled, therefore, to
receive $15 out of the total amount withheld. .

' The contractor seeks on appeal to obtain the remainder of $145 with-
held from it as liquidated damages.
7 The record indicates that the contractor did not lay a proper predi-

cate for a request that it be excused from the payment of liquidated
damages, by furnishing to the contracting officer, within the period of
time allowed for that purpose, a written notice indicating that the
contractor had encountered a cause of delav which it regarded as "un-
foreseeable" and 'beyond the control and without the fault or negli-
gence of the contractor." In the absence of such ,a timely written
notice, the contractor's delay canot be excused, irrespective of the
nature of the cause of the delay.

The contractor alleges that the Government inspector of the mate-
rials that were to be delivered had knowledge of the delay and of, the
reasons for it, and that the Department, therefore, had timely notice
respecting such 'matters. Even if the Department was, in fact, given
informal notice in this manner regarding the contractor's delay and
its cause (an' allegation which is not reflected by the records of the
Department), such a notice would not meet the requirements of amend-
ment No. 1 of the invitation for bids, viz, that the contracting officer
shall be notified in.writing of the cause of the delay within the time
fixed for that purpose..'
'-Consequently, I agree with the conclusion of the contracting officer

that, in view of the contractor's failure to give timely written, notice
in accordance with the second proviso of amendment No. 1 of the invi-
tation for bids, the rejection on procedural grounds of the contractor's
request for relief from the assessment of liquidated damages is war-
ranted, irrespective of whether the cause of the delay would or would
not have made it excusable under the'terms of'the contract if a proper
notice had been given., The Mine and Smelter: Supply Co., CA-145
(February 21, 1952); Porcelain Products, Inc., CA-144 (January 16,
<1952). 0 .H V V i

Therefore, pursuant to the authority delegated to me by the Secre-
'tary of the' Interior (sec. 24, Order No. 2509, as amended; 17 'F. IR.
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6793), the decision of the contracting officer in regard to rejection of
the contractor's request on procedural grounds is affirmed.

MASTIN G. WHrrE,

: : -- X . : X ~~~~Soliscitor.

APPEAL OF WELCH INDUSTRIES, INC.

CA-153 Decoided August27, 1952

Contract Appeal-Procedure-Timely Protest.

Where a contractor fails to comply with a time limit prescribed in the. contract
for the filing of a written protest against a requirement that the contractor
perform work which it believes to be outside the scope of the contract, the
c contractor cannot thereafter claim additional compensation, over and above
that stipulated in the contract, for such work.

ADMIINISTRATIVE DECISION*

This appeal involves a claim by Welch Industries, Incorporated, of

Colorado Springs, Colorado, for additional compensation under con-
tract No. 178r-275, dated August 11, 1949. The contract, which was

executed on the standard form for Government construction contracts

(Form No. 23, revised April 3, 1942), provided for the clearing of

the "Platoro Reservoir site under the schedule of specifications No.

R 5-13, San Luis Valley project, Colorado," and called for a lump-

sum payment of $33,769 to the contractor.

The appeal is based upon the appellant's contention that, in connec-

tion with the performance of the contract, it was required by Gov-

ernment personnel in charge of the work to clear areas not covered

by the terms. of the contract.

As of the time when the invitation for bids in this case was issued,

the plans for the Platoro Reservoir contemplated that the site of the

reservoir would cover approximately 980 acres of land below contour

10,044 in the valley of the Conejos River, Colorado, extending up-

stream from the Platoro Dam. The proposed site included 15 tim-
bered areas, aggregating 69.2 acres, that extended below contour 10,044
from the forest-covered mountain slopes' above the valley, and ap-

proximately 910.2 acres of so-called meadow land in the floor of the
valley. Except for 1.1 acres f scattered timber in the upstream por-

tion of the meadow, the meadow land did not contain any timber,' but

it did contain driftwood scattered here and there.

The invitation for bids stated that sealed bids would be received
"for furnishing labor and materials and performingall work for

*See supplemental decision of January 16, 1958, p. 68. [Editor.]
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* clearing Platoro Reservoir Site, San Luis Valley project, Colorado."
The invitation further stated that "The work consists of clearing
about 69 acres of land in Platoro Reservoir site, lump sum." A note
at the end of the invitation for bids ndicated that copies of the speci-
fications would be furnished to prospective bidders upon request, and

- 9 that "Prospective bidders desiring.to visit the site of the work should
communicate with the'Construction Engineer."

*'; 00uV' The specifications thus referred to in the invitation for bids (the
specifications subsequently were made part of the contract) described
the work to be performed under the contract in the following language:

Schedule-

Clearing Platoro Reservoir site as, shown on the attached drawings and in
accordance with these specifications f *

Aid: :$ Paragraph 15-

The requirement.-It is required that there be cleared in accordance with
these specifications and the drawings listed in paragraph 20 hereof, the Platoro
Reservoir site, San Luis Valley Project, Colorado. The work is situated along-
the Conejos River about one mile upstream from the town of Platoro, Colorado,
as shown on the drawings.

Paragraph 26-:

Areas to be cleared.-The area to he cleared'includes all areas under contour
10,044 within the reservoir area, and all dead timber standings, protruding:
into, or contained in that area bounded by contour 10,044 and either contour
10,054 or a distance twenty feet horizontally beyond contour 10,044, whichever
involves the lesser amount of work. The approximate areas to be cleared are
shown on the drawing and the boundaries of the areas are marked on the ground.
Areas Nos. 7, 14 and 15 total approximately 57.0 acres and contain all of the
merchantable timber consisting of thick stands of spruce. All other areas total
approximately 12.2 acres and consist of thin, scattered stands of aspen, pine,
and spruce. The areas are approximate only and the contractor shall be-
entitled to no additional compensation because of any variation therefrom.
Prospective bidders should inspect the areas to be cleared and determine the
location of the boundaries, and the conditions under which the work is to be-
performed. * * *

Paragraph 27-
Cutting timber and brish.-All trees and all brush and stumps more than

5 feet high, having a diameter at the butt of more than 1 inch, within the areas
covered; by the schedules, shall be cut down, and all materials of a combustible-
nature, including the cut. timber, dead timber; logs, suags, branches, uprooted
trees, driftwood, and all 'other combustible material, shall be piled and burned-
or otherwise disposed of as provided in these specifications or as directed by
the contracting officer. * * *

The 'schedule and paragraph 15 of the specifications, both quoted
above, referred to' two drawings that were attached to the specifica-
tions. The first drawing was. a: location map of the Platoro Dam.
The second drawing was designated as the "Platoro Dam Reservoir
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,Clearing Area." It contained 15 numbered areas, which were desig-
nated as the "Timber Clearing Area." A table on the second drawing
gave the acreage for each numbered area. The total acreage, which
appeared at the bottom of the table, was 69.2 acres.

As previously indicated, the bid of $33,769 made by Welch Indus-
tries, Inc., in response to the invitation for bids was accepted by the
Government. Notice to proceed with the work was received by the con-
tractor on September 10, 1949.

The record indicates that the contractor assumed that its obligation
-under the contract related only to the clearing of the 15 numbered
areas of timbered land, aggregating 69.2 acres, situated on the fringes
of the reservoir site, but that shortly after beginning work under the
contract, the contractor learned from Government inspectors assigned.
to the project that they expected the contractor to clear areas of the
reservoir site outside the 15 numbered areas. Thereupon, the con-
tractor addressed a letter dated October 15, 1949, to the attention of the
construction engineer of the Bureau of Reclamation at Monte Vista,
Colorado. In this letter, the contractor stated that "We have found
that the map which is a part of our contract for the clearing of the
Platoro Reservoir site does not conform to the blazed markings that
your inspectors require our men to work to," and that "there are several
acres that we have been required to clear that are not shown on the
map." The contractor asked, among other things, that a complete
survey be made of "all land that we will be required to clear," and said
that "It will be appreciated if you will obtain clarification in this
matter as soon as possible."

The acting construction engineer at Monte Vista replied by means
of a letter dated October 19, 1949, and addressed to the contractor at
'Colorado Springs, Colorado. In this reply, the acting construction
engineer called attention to the statement in paragraph 26 of the speci-
fications that "The area to be cleared includes all areas under contour
10,044 within the reservation area * *

The contractor then addressed a letter under the date of November
10, 1949, to the contracting officer of the Bureau of Reclamation at
Amarillo, Texas. That letter, which was received in the office of the
'contracting officer on November 14, 1949, stated that it was written "in
formal protest of the work that we have been asked to do in the clear-
ing of the Platoro Reservoir site that is not shown on the map that
was furnished us as a part of our contract."

The contracting officer, in effect, rejected the protest and decided
against the contractor in a letter dated December 2, 1949. The ground
:stated was that "The specifications required the successful contractor
to clear all areas under contouw 10,044 within the reservoir area * *
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: In a letter to the contracting officer bearing the date January 9, 1949,
'but which presumably was written on January 9, 1950, the contractor
took an appeal to the Secretary of the Interior from the contracting
officer's action of December 2, 1949.

* The contractor proceeded with the work of clearing the entire reser-
voir site,; as required by Government personnel. This included the
cutting and removing of the scattered timber from the 1.1 acres of
timbered land in the upstream portion of the so-called meadow, and
the piling and burning of driftwood in other portions of the meadow.
Upon the completion of the work, the contractor requested additional
c:compensation in the amount of $182,160 for what it regarded' as the
extra work of clearing the 910.8 acres of meadow land. This claim

:was denied by the contracting officer in findings of fact and a decision
dated November 21, 1951, and the contractor again appealed to the
head of the Department under the date of December 14, 1951.

The first question to be decided is whether the contractor properly
preserved its right to question the propriety of the requirement by
Government personnel that it clear areas of the reservoir site out-
side the 15 timbered areas designated as Nos. to 15, inclusive, aggre-
gating 69.2. acres. In order to preserve its right in this respect, it was
necessary for the contractor to comply with the following procedure
prescribed in paragraph 12 of the specifications:

Protests.-If the contractor considers any work demanded of him to be out-
side the requirements of the contract, or considers any record or- ruling of the
contracting officer or of the inspectors to be unfair, he shall immediately upon
such work being demanded or such record or ruling being made, ask, in writing,

for written instructions or decision, whereupon he shall proceed without delay
to perform the work or to conform to the record or ruling, and, within twenty
(20) days after date of receipt of the written instructions or decision, he shall
file a written protest with the contracting officer, stating clearly and in detail
the basis of his objection. Except for such protests or objections as are made
of record in the manner herein specified and within the time limit stated, the
records, rulings, instructions, or decisions of the contracting officer shall' be
final and conclusive. e * eE

The contractor's letter of October 15., 1949, addressed to the attention
of the construction engineer and requesting a clarification with respect
to the demand which had been made upon the contractors by Govern-
ment inspectors that it clear areas of the reservoir site outside the 15
numbered areas, could properly be regarded as a request "for written
instructions or decision," in accordance with paragraph 12 of the
specifications. Upon receiving the letter dated October 19, 1949, from
the acting construction engineer, stating that the contractor would be
-required to clear all areas of the reservoir site below contour 10,044,
the'contractor had a period of 20 days in which to file a written pro-
test with the contracting officer.

'66:
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The record does not reveal precisely when the contractor received
the letter dated October 19, 1949. However, in view of the relatively
short distance between Monte Vista and Colorado Springs and the
time ordinarily required for mail to be transported between those
points, the letter of October 19, 1949, was probably received by the
contractor on the following day, October 20, or certainly not later
than the second day, October 21. Assuming for the purpose of this
decision that the acting construction engineer's letter of October 19,
1949, was not received by the contractor until October 21, 1949, the con-
tractor, under paragraph 12 of the specifications, had until November
10 for the filing of a written protest with the contracting officer. The
contractor's protest to the contracting officer bears the date of Novem-
ber 10, 1949, but it was not received in the office of the contracting
officer until November 14, 1949. Hence, the protest was filed after
the expiration of the 20-day period prescribed by paragraph 12 of the
specifications, and, as a result, it was ineffective for any purpose.

Since the contractor did not file a timely protest with the contract-
ing officer under paragraph 12 of the specifications in order to pre-
serve its right to question the propriety of the requirement that it
clear areas of the reservoir site outside the timbered areas designated
as Nos. 1 to 15, inclusive, it is unnecessary to consider whether the
contractor thereafter took a timely appeal to the head of the Depart-
ment from the contracting officer's decision of December 2, 1949, on
the belated protest filed by the contractor.

Also, since the appeal is being disposed of on a procedural point,
there is no occasion for a determination on the substantive question
whether the acting construction engineer and the contracting officer
correctly construed the contract in requiring the contractor to clear the
entire 980 acres of the reservoir site.

For the reasons indicated above, I conclude that it would not be
proper to allow the claim made by the contractor for additional com-
pensation in the amount of $182,160.

DETERMINATION

Therefore, pursuant to the authority delegated to me by the Sec-
retary of the Interior (sec. 24, Order No. 2509, as revised; 17 F. R.
6794), the action of the contracting officer in rejecting the claim of
the appellant for additional compensation under contract No. I78r-
275 is affirmed.

MASTIN G. WHTE,
Solicitor.
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CA-153 (Supp.) 'Decided January 16, 1953

Contract Appeal-Timeliness of Appeal-Questions of Fact and Law-
;; Finality of Decftid6sns of ContractigOfic&Inteitet6atibn of Con-
tracts-Ambiguity.

Appeals which involve mixed questions of fact and law are not subject to.
the 30-day limit prescribed in article 15 of the standard Government con-
struction contract, as that article relates only to "disputes concerning ques-
tions of fact."

Decisions of contracting officers concerning disputes arising under article 15
of the standard Government construction contract are final and conclusive
only as to questions of fact.

Questions involving interpretation of the contract or its specifications are
questions of law or sometimes of mixed law and fact.

In the interpretation of contracts, it is a well-established axiom of the law
that they must be read as a whole.

Where there is a repugnancy in the wording of a contract, a general provision
in the contract must give way to a special provision concerning the same
ground.

When a contract is drawn by one of the parties to it and one or more of its
provisions are ambiguous, and the intention of the parties does not otherwise
appear, the interpretation given to the ambiguous provision or provisions
by the party who did not draw the contract will govern.

When a definite, statement is, in good faith but erroneously, made in the
specifications accompanying a Government contract, and, due to the nature
of the matter concerning which the statement is made, the contracting party
is unable to discover the error and reasonably relies on the statement to his
detriment, even though he may have been told to inspect and did, in .fact,
do so, the Government will be responsible for the additional expense involved.

When a contracting officer by letters to the contractor erroneously construes
the terms of a contract, with the result that the contractor performs work
not required by the contract, such letters are in effect change orders requiring
extra work for which an equitable adjustment should be made under article
3 of the contract.

SUPPLEMENTAL DECISION

On August 27, 1952,* I rendered an adverse decision on the appeal
of Welch Industries, Inc., of Colorado Springs, Colorado, for addi-
tional compensation under contract No. I78r-275, dated August 11,
1949. The ground of the decision was that the appellant had not
complied with the procedure prescribed in paragraph 12 of the speci-
fications, requiring that a protest be made in writing to the contracting
officer within 20 days if the contractor should consider any work.
demanded of it to be outside the requirements of the contract. Perry
AlcGlone v. United States, 96 Ct. Cl. 507, 535-536 (1942); The Sho-
shone Company, CA-112 (April 23, 1951); Peter Hiewit Sons' Com-
pany, CA-50, CA-51 (March 24, 1950).

*P. 63.
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The protest involved in the appeal related to an administrative
decision contained in a letter dated October 19, 1949, and mailed at
Monte Vista to the contractor at Colorado Springs, Colorado. The
contractor's protest was not received until November 14, 1949.

The attorney for the contractor, after the decision of August 27,
1952, was rendered, requested a reconsideration and an opportunity to
be heard, and I granted his request. At the time of the ..conference
(September 23, 1952), I idicated that I would accept and consider an
affidavit from a competent official of Welch Industries, Inc., with re-
spect to the date on which the company actually received the letter
dated October 19, 1949.

By a letter dated October 18, 1952, the attorney for the contractor
transmitted to me an affidavit executed by R. R. Welch, president of
Welch Industries, Inc., on October 10, 1952. In the affidavit, Mr. Welch
asserts that, to the best of his knowledge, both he and his project
superintendent were in camp at Platbro from October 17, 1949, to
October 29, 1949; and that, because they were in camp between those
dates, he (Mr. Welch) could not have received the letter of October
19, 1949, until Sunday, October 30, 1949, at which timhe he returned
to his office in Colorado Springs, Colorado. He further asserts that
he "was at the time very conscious of the twenty-day limitation on his
right to appeal from the decision contained in the said letter dated
October 19, 1949 * * * [and] that he is positive in his own mind that
his letter of protest dated November 10, 1949, was mailed well within
the twenty day time limit * *

As Mr. Welch also asserts that his recollections on this matter are
the best evidence that he has available, and as he has sworn to the
veracity of his statements, I am constrained to accept his affidavit as
sufficient proof that the administrative decision of October 19, 1949,
was not received by the contractor until October 30, 1949. On that
basis, the filing of the protest by the contractor on November 14, 1949,
was within the 20-day period prescribed for that purpose by paragraph
12 of the specifications.

Some of the facts given in my original decision will be repeated
briefly, for the sake of clarity, in this decision.

The contract, which was executed on the standard form for Gov-
ernment construction contracts (Form No. 23, revised April 3, 1942),
provided for the clearing of the "Platoro Reservoir Site under the
schedule of Specifications No. R 5-13, San Luis Valley Project,
Colorado," and called for a lump-sum payment of $33,769 to the
contractor.

The appeal was based upon the appellant's contention that, in con-
nectionswith the performance of the contract, it was required byGov-
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ermnent personnel in charge of the work to clear areas not covered by
the terms of the contract.

At the time when the invitation for bids in this case was issued, the
plans for the Platoro Reservoir contemplated that the site of the reser-
voir would cover approximately 980 acres of land below contour
10,044 in the valley of the Conejos River, Colorado, extending up-
stream from the Platoro Dam. The proposed site included 15 tim-
bered areas, aggregating 69.2 acres, which were numbered and marked
off on the area map accompanying the specifications and which ex-
tended below contour 10,044 from the forest-covered mountain slopes
above the valley, and approximately 910.2 acres of so-called meadow-
land in the floor of the valley. Except for 1.1 acres of scattered timber
in the upstream portion of the meadow, the meadowland did not con-
tain any timber, but it did contain driftwood scattered here and there.

The invitation for bids stated that sealed bids would be received
"for. furnishing labor and materials and performing all work for
clearing Platoro Reservoir site, San Luis Valley Project, Colorado."
The invitation further stated that "The work consists of clearing about
69 acres of land in Platoro Reservoir site, lump sum." A note at the
end of the invitation for bids indicated that copies of the specifica-
tions would be furnished to prospective bidders upon request. It
was also stipulated that "Prospective bidders desiring to visit the
site of the work should communicate with the Construction Engineer,"
and the record indicates that a representative of the contractor did,
in fact, visit the site prior to submission of its bid.

The contractor received notice to proceed with the work on Sep-
tember 10, 1949, and it was not long before it became evident that the
contractor had assumed that its obligation under the contract related
only to the clearing of the 15 numbered areas of timbered land, ag-
gregating 69.2 acres, situated on the fringes of the reservoir site.

Shortly after commencing its work under the contract, the con-
tractor learned from the Government inspectors assigned to the
project that they expected the contractor to clear areas of the reservoir
site that were outside the 15 numbered areas. Thereupon, the con-
tractor addressed a letter dated October 15, 1949, to the attention of
the construction engineer of the Bureau of Reclamation at Monte
Vista, Colorado.; In that letter, the contractor stated that "We have
found that the map which is a part of our contract for the, clearing of
the Platoro Reservoir Site does not conform to the blazed markings
that your inspectors require out men to work to," and that "there are
several 'acres that we have been required to-clear that are not shown on
the map." The contractor asked, among other things, that a complete
'urvey be made of "all land that we will be required to clear," and
suve b al lan i; d ,o L $\ ,r S.;,X ; ii-.i NE 
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said that "It will, be appreciated if you will obtain clarification in
this matter as soon as possible."

,The acting construction engineer at Monte Vista replied by means
of a letter dated October 19, 1949, and addressed to the contractor
at Colorado Springs, Colorado. In that reply, the acting construc-
tion engineer called attention to the statement in paragraph 26 of the
specifications that "The area to be cleared includes all areas under con-
tour 10,044 within the reservation area

The contractor then addressed a letter under the date of Novem-
ber 10, 1949, to the contracting officer of the Bureau of Reclamation at
Amarillo, Texas. That letter, which was received in the office of'the
contracting officer on November 14, 1949, stated that it was written
"in formal protest of the work that we have been asked to do in the
clearing of the Platoro Reservoir site that is not shown on the map
that was furnished us as.a part 6f our Contract."

The contracting officer, in effect, rejected the protest and decided
against the contractor in a letter dated December 2,1949. The ground
stated for that rejection was that "The specifications required the suc-
cessful contractor to clear aZ areas u6der Contour 10,044 within the
reservoir area * -

In a letter to the contracting officer bearing the date January 9, 1949,
but which ptesumably was written on January 9, 1950, the contractor
took an appeal to the Secretary of the-Interior from the contracting
bfficer's action of December 2, 1949, in rejecting the contractor's pro-
test. This appeal was not forwarded to the office of the Secretary, but
was retained by the contracting officer.

The contractor proceeded with the work of clearing the entire
reservoir site, as required .by Government personnel. This included
the cutting and removing of the scattered timber from the1.1 acres of
timbered land in the upstream portion of the so-called meadow and
the piling and burning of driftwood in other portions of the meadow.
Upon the completion of the work, the contractor requested additional
compensation in the amount of $182,160 for what it regarded as the
extra work of clearing the 910.8 acres of meadowland. This laim
was denied by the contracting officer in findings of fact and a decision
dated November 21, 1951, and' the contractor again appealed to the
head of the Department under the date of December 14, 1951.

The question of the timeliness of the contractor's appeal of January
9, 1950, to the head of the Department will be discussed first.

By the letter of December 2, 1949, the contracting officer had re-
jected the contractor's protest of November 10, 1949, against the ad-
ministrative requirement that it, clear the entire reservoir site. The
contracting officer had stated in that letter that the boundaries, of the
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clearing " * * remain unchanged, with the original stakes and tree
blazing being currently used for line and grade on the clearing
work you are performing. The areas identified on the plat and in
the specifications are for information purpose only and are not the
basis upon which bids were requested, oraccepted. Rather, bids were
for the entire job, regardless of extent. * * * Furthermore Article
26 [of the Specifications] reads in part:: 'The areas are approximate
only and the contractor shall be entitled to no additional compensation
because of any variation therefrom.'

If the contractor's appeal of January 9, 1950, had been based solely
on questions of fact, it apparently would not have been timely, because
it appears that there probably was a lapse of more than 30 days (the
time limit fixed by Article 15 ,"Disputes", of the contract for appeals
to the head of the Department from findings of fact made by the con-
tracting. officer) between the time when the contractor received the
contracting officer's letter of December 2, 1949, and the time when the
contracting officer received the contractor's letter of January 9., 1950.
However, the 30-day time limit prescribed in Article 15 of the contract
applies only to "disputes concerning questions of fact arising under

' this contract," and would not necessarily be applicable in cases in-
volving questions of law.'

As the court said in Callahan Construction Co. v. United States,
91 Ct. Cl. 538, 616-617 (1940):'

The rule is well established by the decided cases that in contracts of this
character where, as in. art. 15 above-mentioned relating to disputes, it is provided
that the decision of the contracting officer and the head of the department shall
be final and conclusive only as to questions: of fact, a decision or ruling onaprotest
or appeal which involves or is based upon an interpretation and construction of a
contract and the specifications is a decision on a question of law rather than the
determination- of a fact and does not preclude the consideration, decision, and
determination by the court of the question in controversy, including the facts.
Rust Engineering Co. v. United) States, 86 . Cis. 461, 473. In Davis et al. v.
United States, 82 0. Cls. 334, this court held that the competency of the parties to
a Government contract to stipulate that the decision of disputed questions by
the contracting officer of the'Government, or by the head of the department on
appeal, shall be final and conclusive is limited to questions of fact and, therefore,
does not include questions involving construction of the contract which are ques-
tions of law. * * * In Rust Engineering Co. v. United States, supra, this court
held that "Under Art., 15 of the contract only decisions as to questions of fact
by the contracting officer and the head of the department concerned, if an appeal
was taken, were to be final ad conclusive upon the parties. No appeal was
required from any decision of the contracting officer, except as to questions of
fact.' * * *:

To similar effect, see Silas Mason Co. v. United States, 62 F. Supp.
432, 435 (1945); Rogers et al. w. United States, 99 Ct. Cl. 393, 408
(1943).



631 APPEAL OF WELCH INDUSTRIES, INC. 73
January 16, 1953

As the contractor's appeal of January 9, 1950, related to the question
whether the contract and specifications, properly construed, required
the contractor to clear the entire reservoir site or only the 15 numbered
areas of timbered land aggregating 69.2 acres, and as this was a ques-
tion of law', or perhaps a mixed question of law and fact, it appears that
the appeal'was not subject to the 30-day time limit prescribed in
Article 15 of the contract, which related only to "disputes concerning
questions of fact."

Consequently, the controversy will be considered on its merits.
It is asserted by the contractor that, while certain parts of the in-

vitation to bid, of the specifications, and of the contract mentioned the
clearing of "all areas" in the reservoir site, the words "all areas"
referred to the 69.2 acres that were specifically shown on the map of
the general area that was made a part of the specifications. It was
the view of the contracting officer, on the other hand, that the reference
to the 15 specific areas was merely for the purpose of pointing out the
timbered areas in the general area, and that the invitation to bid, the
schedule, the specifications and the contract all refer in various ways
to the clearing of the whole Platoro Reservoir site.

It is a well-established axiom of the law that contracts must be read
as a whole. Staton v. Reynolds Metals Co., 58 F. Supp. 657 (W.
D. Ky., 1945); J. A. La Porte Cop. v. Mayor and City Council of
Baltimore, 13 F. Supp. 795 (D. Md., 1936). The courts have also long
held that "effect should be given, if possible, to every word, phrase,
clause, and sentence of a contract. And apparently conflicting pro-
visions should be reconciled, if that can be done by any reasonable con-
struction." F. W. Woolworth Co. v. Petersen 78 F:2d 47, 4-49 (10th
Cir. 1935). Also see Sasinowski v. Boston & M. R. R., 74 F. 2d 628
(lst Cir. 1935).

In the present instance, the wording of the invitation to bid, of the
schedule, of the specifications, and of the contract is, at best, ambigu-
ous. The invitation to bid refers in the first paragraph to the clear-
ing of the Platoro Reservoir site, and gives the geieral location of the
work. The second paragraph of the invitation to bid states that the
work consists of clearing about 69 acres in the Platoro Reservoir site,
lump sum, while the third paragraph states that the specifications will
be a part of the contract. The schedule contains the provision that
"Bids will be considered on the following schedule, but no bid will be
considered for only a part of the schedule," yet the work is described
as "clearing Platoro Reservoir site as shown on the attached draw-
ings and in accordance with these specifications." One of the two
drawings shows the general location of the site, while the other draw-
ing is a detailed map of the site, with 15 specific areas marked off on

33SO85--55 8
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it and their total acreage is shown as 69.2 acres. In paragraph 26 of
the specifications, there is a referenceto the site generally and then to
the specific areas. That paragraph reads in pertinent part that :
"The area to be cleared includes all areas under contour 10,044 with-
in the reservoir area, * * *. Te approximate areas to be cleared are
shown on the' drawing and the boundaries of the areas are marked on
the ground." (Italics supplied.) It then discusses the type of
timber to be found in each of the 15 marked areas an'd the acreage
involved in each.

It appears, therefore, that as tere is not only a consistent and con-
tinual reference to the Platoro Reservoir site, but also a consistent and
continual ref erenc to 15 specific and well-defined areas within the gen-
eral area, the case falls within the rule stated in Harrity et al. v. Con-
tinental-Eguitable Title & Trust Co. et al., 124 Atl. 493 (Pa., 1924).
in that decision the court stated that where there is a repugnancy in
the wording of a contract, a general provision in the contract must give
vay to a special one covering the same ground.

Moreover, the courts have consistently held that "where one of the
parties to a contract draws the document and uses therein language
which is susceptible of more than one meaning, and the intention of the
parties does not otherwise appear, that meaning will be given the docu-
ment which is more favorable to the party who did not draw it. This
rule is especially applicable to Government contra6ts where the con-
tractor has nothing to sayas to its provisions." Peter Kiewit Sons'
Company et al. v. The United States, 109 Ct. £:. 390 418 (194*). See
also, Star-Chronicle Pub. Co. v. New York Evening Post, Inc. et al.,
256 Fed. 435 (2d Cir. 1919); Rosa Orino v. The United States, 111 Ct.
Cl. 491 (1948); Sheridan-Kirk Contract Conipan'y v. The United
States, 52 Ct. Cl. 407 (1917); Morrison-Knudsen Company, Inc., and
Peter Kiewit Sons' Company, CA-114 (June 2, 1951).

The contractor urges in its brief that the contracting officer should
have known, because of the small amount of its bid, that'it had inter-
preted the invitation to bid and the specifications as relating only to
the clearing of the 15 numbered areas. The contractor bases its argu-
ment upon the fact that its total bid of $33,769, if it were intended
to cover 980 acres, would have amounted to $34.46 per acre, which,
the contractor contends, is "an impossible figure in View of the work
to be done and the ruggedness of the terrain.". (Contractor's Brief
onAppealp.22.)

In regard to this factor, however, the Acting Regional, Director of
the Bureau of Reclamation, Region No. 5, reported to. the Comis-
sioner of the Bureau in a letter dated August 24, 1951, .that "* i * x * 
bids were: submitted for conducting these clearing operations. The
low bid was approximately 93% higher than the Eniineer's estimate
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of $17,500 * 8 *." The three lowest of the six-bids were in the same
range, being $33,769, $33,937, and $48,000, while the two highest bids
were several times larger. This case, therefore, does not appear to be
parallel to those cases which hold that a party to a contract may not
"snap up" an offer or bid knowing that it was. made in mistake.
State of Connecticut v. F. H. McGraw & Co., Inc. et a., 41 F. Supp.
369 (D. Conn., 1941); Tyra v. Cheney, 152 N. W. 835 (Minn., 1915);
Fransen v. State et al., 240 N. W. 503 (S. Dak., 1932).

As the contract was for a lump sum for the total clearance required,
and the timbered and meadow areas actually varied greatly as to the
amount of work required for their clearing (the report kept by the
Government indicates that the 69.2 timbered acres required approxi-
mately 97.9 percent of the total time expended by the contractor, while
the remaining 910.8 acres of meadowland and the "upper meadow"
required only 2.1 percent of the contractor's time), it would not be
reasonable to hold that the Government knew, or should have known,
by the lowness, of the contractor's bid that the contractor was bidding
only upon the 69.2 acres of timbered land.

Lastly, the contractor asserts that, when it was required to clear
the "upper meadow," it performed work not originally contemplated
by the Government, as it believes the Government did not know that
this area existed. Part of this so-called "upper meadow" does not
appear on the area clearing map that was made a part of the specifica-
tions, and it is impossible to determine, because of the small size of
the map and the even smaller size of the general area marked on it,
whether it was included on the general area location map. The con-
tracting officer in his Report on the Contractor's Brief on Appeal
admits that "part of the 'upper meadow' including an area of 1.1 acres
of thin, scattered timber was not shown on the map as was anticipated
by the specifications * * *." (P. 13.)

The Bureau of Reclamation apparently intended to include the
upper meadow" on the drawings accompanying the specifications.

This part of the contractor's claim, therefore, appears to fall within
the general rule laid down in a number of cases involving Government
contracts that when a definite statement is, in good faith but errone-
ously, made in the specifications accompanying a Govermnent con-
tract, and, due to the nature of the matter concerning which the erro-
neous statement is made, the contracting party is unable to discover
the error and reasonably relies on the statement to his detriment, even
though he may have been told to inspect and did, in fact, do so, the
Government will be responsible for the additional expense involved.
Christie v. United States, 237 U. S. 234 (1915) ; Hollerbach v. United
States, 233 U. S. 165 (1914); Industrial Sahfage Corporation v. The
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United States, 122 Ct. Cl. 611 (1952); Sheridan-Kirk Contract Co. v-
The United States, 53 Ct. C1. 82 (1917).

I am constrained to conclude that as the contract was ambiguous:
and as ambiguities in contracts must be resolved against the party
drawing the instrument, the contractor's interpretation of the contract
must govern in this case, and all work which it performed over and
beyond the clearing of the 15 numbered areas, comprising 69.2 acres,.
of timbered land was, in effect, extra work for which a change order,
should have been issued by the contracting officer. Under my con-
struction of the contract, .therefore, the contracting officer's letters of'
October 19, 1949, and December 2, 1949, were, in effect, change orders.
that required the performance by the contractor of extra work, for-
which an equitable adjustment should have been made under Article.
3 of the contract. This adjustment was not made.

Accordingly, in these circumstances, I am left with no alternative
but to remand the matter of the extra work to the contracting officer,.
with instructions that an appraisal, similar in nature to that made
informally by him in his "Report on Contractor's Brief on Appeal,'"
should be' made covering the nature of the work done, the type of'
areas cleared, and the number of man-hours spent on the work, and
that a fair and equitable price should be fixed for this extra work in
accordance with the terms of Article 3 of the contract.

In order that the contractor may be accorded the full benefit of its
administrative remedies under the contract, the price which the Gov-
ernment intends to pay for the work should be communicated to it.
If acceptable to 'the contractor, an agreement for payment should be,
ilcor.porated intoa change order. If the price proposed is not aceept-
able to the contractor, the matter may be brought again before the head
of the Department by the contractor in accordance with the provisions:
of the contract, together with a record adequate to permit the making-
of a determinations

I have noted that the contractor wrote to the General Accounting
Office on May 18, 1951, concerning this matter. For the information
of that office therefore, a copy of this decision is.being forwarded to it..

DETERMINATION

Therefore, pursuant to the authority delegated to me by the Secre-
tary of the Interior (sec. 24, Order No. 2509 as amended; F. R.
6793), the decision of the contracting officer dated November 21, 1951,.
is'reversed, and the case is remanded to the contracting officer, who.
is directed to proceed according to the directions contained in this
decision.

MASTIN G. WAE,
Solicitor.
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A-26446 Decided November 14, 1952

-Railroad Land Grant-Withdrawal-rreemptive Right-E-iiitable Title-,
Oil and Gas Lease.

Under a railroad land-grant act, the grantee did not obtain any rights as to
lands situated within the indemnity limits of the grant unless and until
specific tracts within such limits were specially selected in the manner
prescribed by law to make up for deficiencies that had been found to exist
within the primary limits of the grant.

The Commissioner of the General Land Office could not lawfully withdraw
lands within the indemnity limits of a railroad land grant for the purpose
of protecting the possible future right of the grantee to make indemnity
selections in the event that deficiencies should be found to exist within the
primary limits of the grant.

An invalid withdrawal of lands did not prevent otherwise proper entries from
being made on the lands.

An entryman under a preemptive right, having made final proof, paid the pur-
chase price, and received a final certificate, became vested with the equitable
title to the land covered by the entry.

Lands to which the United States holds only the bare legal title are not
subject to leasing under the Mineral Leasing Act.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Alidore Mahler and others have appealed to the head of the Depart-
ment from a decision dated February 7, 1952, by the Assistant Director
of the Bureau of Land Management denying their respective applica-
tions for the reinstatement of cash entries numbered 3466, 3467, 3461,
and 3469, covering certain lands in T. 14 S., R. 18 E., Louisiana merid-
ian, as to which the original entrymen claimed preemptive rights
under section 10 of the act of September 4, 1841 (5 Stat. 453, 455).

The historical background for this appeal goes back to May 31, 1856,
when the Commissioner of the General Land Office-apparently in
anticipation of the imminent enactment of a statute making a land
grant to the State of Louisiana for the purpose of aiding in the con-
struction of a railroad-sent a telegram to the register and the receiver
at New Orleans, directing them to "suspend from sale or location until
further orders" the lands mentioned in the telegram, including the
lands in T.-14 S., R. 18 E.

Application B. L. M. 024679 was submitted by Alidore Mahler and T. A. Gravois.
B. L. M. 024680 was submitted by Mrs. Victoria Martinez Lorio, Miss Laurentia Mar-

tinez, Eddie Martinez, Davis Martinez, Whitney Martinez, Betty Marie Martinez, Mrs.
Lavinia Martinez Torres, George Edwin Martinez,; Lawrence Leo Martinez, Raymond
Francis Martinez; and Marion Paul Martinez.

B. L. M. 024681 was submitted by Rene Kraemer, Fabian Zeller, Mrs. Bernadette Zeller
Rodrigue, Mrs. Clara Zeller Mahler, and Allen Prestenbach.

B. B. M. 024682 was submitted by Adlar Hotard.

77



78 DECISIONS OF -THE DEPARTMENT t :OF THE INTERIOR r6l ., D.

Three days later, there was enacted the railroad land-grant act of
June 3, 1856 (11 Stat. 18), which granted to the State of Louisiana
"every alternate section of land designated by odd numbers, for; six
sections in width on each side of" a railroad to be constructed from
the Louisiana-Texas line west of Greenwood to a point on the Missis-
sippi River opposite Vicksburg, and from New Orleans via Opelousas
to the Louisiana-Texas line, and from New Orleans to the Louisiana-
Mississippi line, in the direction of Jackson, Mississippi. The statute
provided that if it should appear, "when the line or route of said
road is definitely fixed," that any sections or parts of sections within
the primary limits of the grant had been sold by the United States or
preempted by settlers, the State might select, in lieu thereof, "from
the lands of the United States, nearest to the tier of sections above
specified, so much in alternate sections, or parts of sections, as shall
be equal to such lands" sold or preempted. The granted lands were
to become available for sale by the State in groups of 120 sections
each as 20-mile strips of the railroad were completed from time to
time.

Following the enactment of the statute mentioned above, the route
of the proposed railroad was definitely located on December 5, 1856.
Inasmuch as the act failed to designate the particular sections from
which indemnity selections might be made, the railroad company
which had succeeded to the grant was permitted to elect whether it
would make such selections from the odd or even-numbered sections
contiguous to the primary limits of the grant; and on April 17, 1857,
the company elected to make indemnity selections from the odd-'
numbered sections.

It appears that on April 15, 1858, the appellants' original predeces-
sors in interest settled on the lands involved in the present proceedings.
The lands were within the indemnity limits of the grant made by the
act of June 3, 1856.'

Notwithstanding the instructions that had been issued by the Com-
missioner of the General Land Office to the eect that the lands in T.
14 S., IR. 18 E., were not to be sold or located upon, the New Orleans
land office permitted the entries with which we are concerned to be
made in May and June of 1859 by the appellants' original predecessors
in interest. Each of the entrymen made the necessary proof, paid
the required price in full, and was issued a certificate, which stated
that, upon its presentation to the Commissioner of the General Land
Office, the entryman mentioned therein "shall be entitled to receive a
patent" for the land described in the certificate.

By a letter to the register and the receiver at New Orleans dated
September 13, 1860, the Commissioner of the General Land Office
notified them that all the entries under consideration here had been
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canceled, "tie settlements having been made after the right of the
railroad attached." The letter stated that "These claimants all set-
tled April 15, 1858, and the railroad -elected to take the odd sections
on the 17th April 1857." The register and the receiver were directed
to note the cancellations on their books and plats, and to notify the
entrymen to apply for repayment of the amounts which they had
previously paid to the Government for the lands included in their
entries. However, the available records do not show that the entrymen
were actually notified regarding the cancellation of their entries, or
that any applications for repayment were filed.

Sworn statements made in connection with the present proceedings
indicate that the entrymen, and their heirs, successors, or assigns,
have remained in open, continuous, undisturbed, and peaceable pos-
session of the entered lands from the date of settlement in 1858 until
the present time. It appears that each of the entries has been sold
several times, that the conveyances have been recorded, and that taxes
have been paid on the lands.

The railroad provided for in the act of June 3, 1856, was not con-
structed. As a result, the land grant made in the 1856 act was for-
feited by the act of July 14, 187Q (16 Stat. 277). The latter act
provided, in substance, that the title of the United States was resumed
as to the'granted lands, and that thereafter such lands were to be
disposed of as public lands of the United States.

Although the lands now under consideration remained on the rec-
ords of this Department as vacant public lands- after September 13,
1860 (the date of the cancellation of the entries), no application
respecting them was submitted to the Department until March 21,
1951, when Patrick A. McKenna filed an application under section 17
of the Mineral Leasing Act (30 U. S. ., 1946 ed., sec. 226) for a
noncompetitive oil and gas lease covering all the lands in these entries.
A lease (B. L. M. 022888) was issued to Mr. McKenna effective as of
July 1, 1951. By an assignment filed on July 19, 1951, and approved
November 13, 1951, Mr. McKenna assigned the lease to S. Gordon
Reese.

Meanwhile, the appellants on June 18, 1951, filed their applications
for the reinstatement of the canceled entries. The applications con-
tained statements under oath to the effect that the applicants had
learned only recently of the cancellation of the entries.

As previously indicated, the Assistant Director of the Bureau of
Land Management denied the applications on February 7, 1952. The
present appeal to the head of the Department was then taken.

The holder of the oil and gas lease mentioned above has participated
in these proceedings.
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In considering the legal points involved in the case, it seems to be
plain at the outset that the reason given by the Commissioner of the
General Land Office for the cancellation of the entries on September
13, 1860-i. e., that the settlements had been made "after the right of
the railroad attached"-did not provide a sound basis for the Commis-
sioner's action.

As we have previously seen, the entered lands were within the
indemnity limits of the grant made by the act of June 3, 1856. In
connection with other similar railroad land-grant acts, the Supreme
Court has held that a grantee did not obtain any rights as to lands
situated within the indemnity limits of the grant unless and until
specific tracts within such limits were specially selected in the manner
prescribed by law to make up for deficiencies that had been found
to exist within the primary limits of the grant. St. Paul Railroad v.
Winona Railroad, 112 U. S. 720, 731-732 (1885) ; Brandon v. Ard,
211 U. S. 11, 21 (1908); Osborn v. Fro seth, 216 U. S. 571, 577 (1910).
Here, the tracts with which we are concerned were never specially
selected for indemnity purposes under the provisions of the 1856 act.
Indeed, since there was no occasion to determine whether deficiencies
-existed within the adjacent primary limits of the grant, there was
never any opportunity to select these lands for indemnity purposes.
It is clear, then, that no rights were ever acquired under the 1856 act
in these tracts within the indemnity limits of the grant. Hence, the
Commissioner of the General Land Office was in error when he
isaid on September 13, 1860, that the settlements of the appellants'
original predecessors in interest had been made "after the right of the
'railroad, attached."

We turn now to a consideration of the question whether, although
the reason given by the Commissioner of the General Land Office for
the cancellation of these entries in 1860 was unsound, the actual can-
cellation of the entries was correct for a reason not stated by the
Commissioner-i. e., the withdrawal of these lands from sale or loca-
tion by the Commissioner of the General Land Office on May 31, 1856,
which was approximately 2 years before the appellants' original
predecessors in interest settled on the lands and approximately 3
years before the entries were made.

It is reasonably to be inferred that the withdrawal of May 31, 1856,
was made in anticipation of the enactment 3 days later of the railroad
land-grant act of June 3, 1856. In decisions relating to other similar
statutes, the Supreme Court has held that officials of this Department
could not, in the absence of express statutory authority, withdraw.
lands within the indemnity limits of a railroad land grant for the
purpose of protecting the possible future right of the grantee to make
indemnity selections in the event that deficiencies should be found to
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exist within the primary limits of the grant. Brandon v. Ard, supra
(at p. 21) ; Osborn v. Froyseth, supra (at p. 574); f. Hewitt v.
Schidty, 180 U. S. 139 (1901). -

Hence, it must be concluded that the Commissioner of the General
Land Office did not have the authority to withdraw these lands on
May 31, 1856. As the withdrawal was invalid with regard to the
lands now under consideration, it did not prevent otherwise proper
entries from being made on the lands. Brandon v. Ard, supra (at
p. 21) ; Osborn v. F'royseth, supra (at p. 576). It necessarily follows
that the existence of the invalid withdrawal cannot provide any sup-
port for the cancellation of these entries on September 13, 1860, and
that the cancellation was erroneous.

Each of the entrymen made final proof, paid the purchase price,
and was issued a final certificate. Upon the performance. of these
acts, each entryman became vested with the equitable title to the land
covered by his entry. Ard v. Brandon, 156 U. S. 537, 542 (1895);
Brandon v. Ard, supra (at pp. 18-19). Despite the purported can-
cellation of the entries, the entrymen and their successors in interests
are said by the appellants to have maintained unbroken possession
of the lands and to have asserted at all times their unqualified claims
to the lands. In the absence of any controverting evidence tending
to show abandonment of the entries, it appears that the entrymen
and their successors in interest have retained the equitable title to
their respective entries, and that the present holders of such interests
are entitled to have the entries reinstated and to obtain patents upon
applying for them.4 Cf. Lane v. Hoglund, 244 U. S. 174 (1917).

The existence of the oil and gas lease which was issued to Mr,
McKenna and which is now held by Mr. Reese does not present any
obstacle to the granting of the relief mentioned above. At the time,
when the lease was issued, the equitable title (under the factual situ-
ation shown by the appellants) was in the appellants as the successors
in interest to the entrymen, and the United States held only the bare
legal title to the lands. Lands to which the United States holds only

2
But cf. United States v. Midwest Oil Company, 236 U. S. 459 (1915), concerning the

implied power of the President under the Constitution to withdraw lands for public pur-
poses; and Solicitor's opinion M-36144 (August 4, 1952) regarding the exercise by the-
Secretary of the Interior of the President's implied power in this respect.

Afterfinal' proof, payment, and the issuance of a final certificate, preemptive rights
were transferable; and the transferee took the same estate' that the entryman had.
Hawley v. Diller, 178 U. S. 476, 485-488 (900); C. P. Cotswetl, 3 L. D. 23, 26 (1884).

4Although the lands are now reported to be valuable for oil and gas, the appellants.
cannot be required to take the limited patent provided for by the act of July 17. 1914
(30 U. S. C., 1946 ed., secs. 121-123), because their rights had vested prior to the

effective date of that statute and prior to any intimation that the lands were mineral in
character. Wyoming v. United States, 255 U. S. 489 (1921); Colsmbus 0. Mabry (on
rehearing), 48 L. D. 280, 286 (1921).
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the bare legal title are not subject to leasing under the Mineral Leasing
Act. Solicitor's pinion M-36051 (December 7, 1950).

Accordingly, under the facts shown by the present record, the out-
standing oil and gas lease must be held- to have been issued without
lawful authority and to be subject to cancellation.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised;
17 F. R. .6794), the decision of the Assistant Director of the Bureau
of Land Management is reversed, and the case is remanded to the
Bureau of Land Management for further handling in accordance
with this decision.

MASTIN G. WHITE,

Solicitor.

PROPOSED AMENDMENTS TO THE CHARTER AND TO, THE
CONSTITUTION AND BYLAWS OF THE CADDO INDIAN TRIBE

Attorney Contracts-Oklahoma Indian Welfare Act-Indian Reorganiza-
tion Act.

Section 3 of the Oklahoma Indian Welfare Act incorporates by reference the
* provisions of the Indian Reorganization Act prescribing what powers can be

conferred upon an organized Indian tribe.
The provision in section 16 of the Indian Reorganization Act respecting the

exercise by the Secretary of the Interior of the authority to approve for
organized Indian tribes "the choice of counsel and fixing of fees" is manda-
tory; and it would not be permissible to insert an inconsistent provision in
the charter of an Indian tribe organized under the Idian Reorganization
Act or the Oklahoma Indian Welfare Act.

There is no requirement in the Oklahoma Indian Welfare Act that any pre-
scribed percentage of the,:eligible voters in an Indian tribe must participate
in an election to adopt a constitution and bylaws, or to adopt amendments to

- a constitution or bylaws. ;

As the Secretary of the Interior has not issued any rules or regulations con-
cerning the amendment of constitutions and bylaws adopted by Indian tribes
pursuant to the Oklahoma Indian Welfare Act, it is proper to look to the
constitution of the Caddo Indian Tribe to determine what procedures must
be followed inthe adoption of amendments to the constitution and bylaws of

- that tribe.

M-36155 NOVEMBER 21, 1952.

To THE COMMISSIONER OF INDIAN AFFAIRS.
I am returning to you the draft of a proposed letter addressed to

the Superintendent of the Southern Plains Agency, in which an elec-
tion would be called to enable the voters of the Caddo Indian Tribe of.
Oklahoma to vote on proposed amendments tothe charter and to.the
constitution and bylaws of the tribe.



.82]. 1 PROPOSED AMENDMENTS-CADDO NDIAN TRIBE 83
November 21, 1952

I:

Paragraph (e) of section 4 of the charter of the Caddo Indian Tribe
now provides that:

In any attorney's contract hereafter executed by the Tribe, the choice of
attorneys and the fixing of fees shall be subject to the approval of the Secretary
of the Interior.

It is proposed that this paragraph be amended to read as follows:

In any attorney's contract hereafter executed by the Tribe, the choice of
attorneys and the fixing of fees shall be subject to the approval of the Secretary
of the Interior; provided, however, that in any contract with an attorney
authorizing him to demand, collect, or sue for amounts due on loans made by the
Tribe, and not subject to the provisions of 25 U. S. C. 81, the choice of counsel
and the fixing of fees shall not be subject to such approval.

The Caddo Indian Tribe was granted a charter of incorporation
pursuant to the provisions of the Oklahoma Indian Welfare Act' of
June 26, 1936 (49 Stat. 1967). Section 3 of the act provides in part
as follows:

* * * The Secretary of the Interior may issue to any such organized group a
charter of incorporation * Such charter may convey to the incorporated
group, in addition to any powers which may properly be vested in a body corporate
under the laws of the State of Oklahoma, the right * * i to enjoy any other
rights or privileges secured to an organized Indian tribe under the Act of June
18, 1934 (48 Stat. 984) * *

There is no specific mention in the Oklahoma Indian Welfare Act
of the power to enter into contracts with attorneys. The powers which
may be granted to an Indian tribe under the Indian Reorganization
Act of June 18, 1934, have been incorporated by reference, however,
into the Oklahoma Indian Welfare Act. The propriety of the pro-
posed amendment to the charter of the Caddo Indian Tribe which
would relax the requirement for departmental approval of the choice
of counsel and fixing of fees must depend, therefore, upon the con-
struction put upon the provisions of the Indian Reorganization Act
concerning the employment of attorneys.

Section 16 of the Indian Reorganization Act (25 U. S. C., 1946 ed.,
sec. 476) provides, among other things, as follows:

In addition to all powers vested in anyIndian tribe or tribal council by exist-
ing law, the constitution adopted by said tribe shall also vest in such tribe or
its tribal council the following rights and powers: To employ legal counsel, the
choice of counsel.and fixing of fees to be subject to the approval of the Secre-
-tary of the Interior * *

'Authority to approve contracts between attorney and Indian tribes was delegated to
the: Commissioner of Indian Affairs by Seeretarial -Order No. 2508, dated January 11,
1949 (14 P. R. 258, 260).
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Paragraph (e) of section 4 of the charter of the. Caddo Indian Tribe is
based upon this provision of the Indian Reorganization Act. Having-
determined to grant the Caddo Indians this statutory power, the Secre-
tary of the lThtdrior cannot expand or restrict it. The provision in
section 16 of the Indian Reorganization Act respecting the exercise by
the Secretary of the Interior of the authority to approve "the choice
of counsel and fixing of fees" is mandatory. Section 16 states plainly
that every constitution granted to an Indian tribe shall vest in they
tribe the powers specified in the section-including, of course, the power-
to employ legal counsel subject to the Secretary's approval respecting
the choice of counsel and the fixing of fees-and this has been con--
strued as mandatory from the very beginning2 It would not be per--
missible to avoid this plain statutory directive by inserting an incon-
sistent provision in the charter of an organized Indian tribe.

Itis my opinion, therefore, that it would be contrary to the-statutory-
requirement discussed above-which has been incorporated by refer-
ence in the Oklahoma Indian Welfare Act-for the Secretary of the
Interior to approve an amendment to the charter -of the Caddo Indian
Tribe which would authorize the employment of attorneys for any pur--
pose without departmental approval of the choice of attorneys and
fixing of fees.

It appears that the suggested certifications of the proposed amend-
ments to the constitution and bylaws of the Caddo Indian Tribe are not
in proper form. They are apparently based on the assumption that
at least 30 percent of those entitled to vote must vote in the election.
The provision inse tion B of the Oklahoma IndianWelfare Act requir-
ing a total vote of at least 30 percent of those entitled to vote applies,
however, only to the initial ratification of a charter.

So far as the adoption of a constitution and bylaws is concerned,,
section 3 provides as follows:

Any recognized tribe or band of Indians residing in Oklahoma shall have the
right to organize for its common welfare and to adopt a constitution and bylaws,
under such rules and regulations as the Secretary of the Interior may pre-
scribe * * -

2 See "Explanatory Memorandum on Drafting of Tribal Constitutions," issued by the de-
partment, pp. 1 and 12: "There are, of course, several standard provisions which should
be included in every constitution, in accordance with the terms of the Indian Reorganiza-
tion Act, such, as provisions on the manner of adoption and ratification, the manner of
amendment, and those tribal powers which are enumerated in section 16 of the Indian
Reorganization Act * * #." After mentioning as the first power the power to nego-
tiate with Government agencies, the memorandum proceeds to state: "A second power
which,, by the terms of the Indian Reorganization Act, is to be included in every con-
stitution is the power 'to employ legal counsel, the choice of counsel and the fixing of
fees to be subject to the approval of the Secretary of the Interior.'
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No rules or regulations concerning the amendment of constitutions
and bylaws adopted pursuant to the Oklahoma Indian Welfare Act
have been issued by the Secretary. In order to determine what pro-
cedure must be followed in adopting amendments to the constitution
and bylaws of the Caddo Indian Tribe, reference must be made, there-
fore, to the constitution itself.

Article XI of the constitution of the Caddo Indian Tribe provides
that amendments to the constitution and bylaws may be proposed by
either of two methods, and-
if approved by the Secretary of the Interior, shall be submitted to a referendum
vote of the adult members of the Tribe, and shall be effective if approved by
a majority vote.

Under this provision, an amendment to the constitution or to the by-
laws would be validly adopted if a majority of those voting in the
election voted in favor of its adoption, and the number of voters par-
ticipating in the election would be immaterial.

It is suggested that the following form be employed in certifying
the proposed amendments:

Pursuant to an order approved on ------- ---- by the ------------ Secretary
of the Interior, the attached amendments II and III to the constitution and by-
laws of the Caddo Indian Tribe of Oklahoma were submitted for ratification
to the adult members of the Caddo Indian Tribe of Oklahoma, and on ___-_-___
were duly adopted by a vote of _-_-for and __ against in the case of amend-
ment II and by a vote of __ for and ---- against in the case of amendment
III, all in accordance with Article XI of the constitution of the Caddo Indian
Tribe of Oklahoma.

MASTIN G. WHITE,
Solicitor.

TRANSCO GAS & OIL CORPORATION
JOAN FORD

A-26436 Decided December 8, 1952

Noncompetitive Oil and Gas Lease-First Qualified Applicant-Correction
of Defective Application-Cancellation of Lease.,

Where an application for a noncompetitive oil and gas lease is defective be-
cause it is not supported by an adequate remittance, or because it covers
a larger acreage than is permitted under the departmental regulations, and
the applicant cures the defect prior to the rejection of the application, the
application is effective for priority purposes as of the date when the curative
action is received by the appropriate office of the Department.

If the Department determines that a tract of public land which is not within
any known geological structure of a producing oil or gas field will- be made
available for oil and gas development, the Department is under a mandatory
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duty, imposed by statute, to lease the land to the qualified person who first
submits a proper application for it.

Where a noncompetitive oil and gas lease was erroneously issued to a junior,
applicant, the lease is subject to cancellation.

APPEAL ROM THE BUREAU OF LAND IXAAGEMENT

The Transco Gas & Oil Corporation has appealed to the head of the
Department from a decision dated October 11, 1951, by the Assistant
Director of the Bureau of Land Management, which affirmed the
action of the manager of the Land and Survey Office at Cheyenne in
rejecting the appellant's application (Wyoming 05908) for a non-
competitive oil and gas lease on the E1/2E1/2 sec. 31, T. 26 N., R. 113
W., sixth principal meridan, Wyoming.

The appellant filed its application on April 9 1951, and submitted
$80 to cover the filing fee and advance rental. On April 12, 1951
the manager notified Transco that its application was being "held
for suspension" because the payment was $10 less than the amount
required. On April 23, 1951, Transco paid the additional $10.

In the meantime, however, Joan Ford, on April 9, 1951, had also
filed an application (Wyoming 05952) for a noncompetitive oil and
gas lease on the E _2 E½ sec. 31, together with other lands. By a notice
dated April 13, 1951, and received on April 18, 1951, Mrs. Ford was
notified by the manager that her application was being held for rejec-
tion because some of the land applied for was either included in out-
standing oil and gas leases or was "Deeded, Unrestricted Land." The
manager allowed Mrs. F ord 15 days to withdraw' the tracts in each
unavailable category from her application. Mrs. Ford filed a with-
drawal of those tracts on April 30, 1951. er application, as sub-
mitted, had included 2,755.71 acres. After the elimination of the
leased and deeded land, the application included 1,068.89 acres.

On May 28, 1951, the manager rejected Transco's application on
the ground that it was not considered as filed until April 23, 1951, the
date on which the deficiency of $10 was paid, whereas Mrs. Ford's
application was filed and the filing fee and advance rental were paid
by her on April 9, 1951. A lease was issued to Mrs. Ford effective.
July 1, 1951.

Transco took a timely appeal to the head of the Bureau of Land
Management;, and when the Assistant Director affirmed the manager's
action, the present appeal to the head of the Department was taken.

At the time when the Transco and Ford applications were filed, the
pertinent regulations provided, in part, as follows:

(d) * * ach offer [application] must be for an area of not more than
2,560 acres, except where the rule of approximation applies.

(e) Each offer, when first filed, shall be accompanied by:
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(1) A filing fee of $10 which will be retained as a service charge even though
the offer should be rejected or withdrawn either in whole or in part.

(2) Full payment of the first year's rental based on the total acreage if known,
and if not known, on the basis of 40 acres for each smallest legal subdivision.

* * * * * * *

(g) An offer will be rejected and returned to the offeror with any rental paid,
and it will confer no priority if it is not filled in and accompanied by the pay-
ments and documents required by the regulations in Parts 191 and 192 and the
instructions printed on the lease form * * *. [43 CFR 192.42 (d), (e), (g),
as amended November 29, 1950, 15 F. R. 8583.]

Paragraph 9 of the general instructions printed on the lease form
which the appellant and Mrs. Ford severally submitted as an applica-
tion or off er declared in pertinent part that-

The offer will be rejected and returned to the offeror with any rental paid
and will afford the applicant no priority if: * * * (b) The total acreage exceeds
2,560 acres * * *. (c) The full filing fee and the first year's rental do not
accompany the offer * *

Under the plain language appearing in the regulations and instruc-
tions, each of the applications with which we are concerned was obvi-
ously defective-the Transco application because it was not supported
by an adequate remittance and the Ford application because it covered
more than 2,560 acres of land. Accordingly, both of the applications
were clearly subject to prompt rejection.

However, the manager did not reject either application. Transco's
application was held in suspension, and Mrs. Ford was allowed 15
days within which to eliminate the excess acreage from her applica-
tion. Thereafter, as previously indicated, Transco, on April 23, 1951,
paid the deficiency of $10 in order to bring its tender up to the
amount prescribed by the regulations; and Mrs. Ford on April 30,
1951, eliminated the excess acreage from her application.

Section 17 of the Mineral Leasing Act (30 U. S. 0., 1946 ed., sec.
226) provides, in pertinent part, as follows:

* * * When the lands to be leased are not within any known geological struc-
ture of a producing oil or gas field, the person first making application for the
lease who is qualified to hold a lease * * * shall be entitled to a lease of such
lands * * *

This provision of law is mandatory in nature. If the Secretary (or
his delegate) decides, in his discretion, to lease such land for oil and
gas development, he is required by this statutory directive to lease it
to the first qualified person making a proper application for the lease.
Bettie Ft. Reid et ao., A-26330 (February 4, 1952) 61 I. D. 1; John
F. Deeds et ano., A-26287 (June 26 1952)-..

Transco, by correcting its application before the application was
rejected, had a proper application -on file as of April 23, 1951. Mrs.
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Ford also corrected her application, but this was not done until April
30, 1951.

T herefore, Transco was the first applicant to submit a proper appli-
cation for the land involved in this proceeding. James Des Autels,
A-26245 (November 14, 1951) 60 I. D. 513; Adasi G. Macauley,
A-26419 (September 3, 1952). It follows that, unless Transco was
disqualified for some reason not apparent in this record, it was entitled
under the law to receive an oil and gas lease on the E/2E/2 sec. 31.

Under these circumstances, the outstanding lease, which purported
'to come into existence as of July 1, 1951, and to confer on Mrs. Ford,
the junior applicant, oil and gas rights respecting the E/2E/2 sec. 31,
must be regarded as having been issued without authority of law, and,
indeed, in contravention of the plain statutory mandate. Such an
oil and gas lease is subject to cancellation. Bettie H. Reid et ano.,
sura.

Therefore, pursuant to the authority delegated to me by the Sec-
retary of the Interior (sec. 23, Order No. 2509, as revised; I F. 13.
6794), the Assistant Director's decision is reversed, and the case is
remanded to the Bureau of Land Management for further proceed-
ings not inconsistent with this decision.

MASTtN G. W ITE D

Solicitor.

CLAIM OF MARILYNN TRUSCOTT AND SOLVEIG C. EVANS

Irrigation Claim-Project Plan-Transfer of Project Before Completion of
Construction-Responsibility for Operation.

Damage caused by the operation or maintenance of a project constructed by
the Bureau of Reclamation, but operated or maintained at the time of the
damage by an entity other than the Bureau of Reclamation, is outside the
scope of the provision in the annual appropriation act providing for the
payment of damages resulting from "activities of the Bureau of Reclama-
tion."

The funds now appropriated for the activities of the Bureau of Reclamation
should not be charged with damages resulting from a failure by other
entities to execute a plan of construction that the Bureau was precluded
from completing in due course.-

T-453 (Ir) JANUARY 15, 1953.

Marilynn Truscott and Solveig G. Evans, o Keeley and McElwain,
Deer Lodge, Montana, filed a claim against the United States about
October 22, 1951, in the amount of $7,500 for compensation because
of damage to their land and buildings in the S1/2 sec. 28, T. 14 N.,
E. 54 E., Montana principal meridian, allegedly caused by seepage
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conditions in the Buffalo Rapids project of the B ureau of Reclamation.
Presumably, since the amount of the claim is in excess of $1,000,

which places it beyond my jurisdiction to consider under the Federal
Tort Claims Act (28 U. S. C. sec. 2671 et seq.), and negligence was
not alleged, the claim was filed under the provision of the annual In-
terior Department appropriation act which makes funds available for
the payment of claims based upon property damage "arising out of
activities of the Bureau of Reclamation." Under this provision, I am
authorized to award compensation for damages resulting from activ-
ities of the Bureau of Reclamation where no negligence was present.

The First Division of the Buffalo Rapids project extends along the
west bank of the Yellowstone River in Dawson and Prairie Counties,
Montana. Along the river in this area, according to a report of the
Geological Survey entitled "Ground Water Factors Affecting the
Drainage of Area 2, First Division, Buffalo Rapids Irrigation Project,
Montana," dated April 1951, the land rises in a series of four terraces.
The complainants' land is located on the lowest terrace, No. 1. The
main project canal is on terrace 3, which is narrow in this area.

It appears that a substantial area of land on terrace 1, including 100
acres belonging to the complainants, has become waterlogged since the
inception of the project, and that the main canal on terrace 3 is a pri-
mary source of the water responsible for this condition. As stated
on page 31'of the Geological Survey report mentioned above:

Leakage from the main canal and precipitation are the only possible sources
of recharge to the gravels that underlie terraces 3 and 4. As highly permeable
materials lie between the bottom of the main canal and the water table above the
waterlogged area * * and as the rise of the level of ground water in terrace
1 reportedly has occurred since irrigation was begun, it is not surprising that the
studies of canal leakage that were made by the Bureau of Reclamation in 1950
' * * show that some water is lost from the canal by seepage. Although the loss

of water is small in comparison with standard permissible rates of leakage, it
is nonetheless sizeable in terms of ground-water recharge. * *

To determine whether, in view of these physical data, the complain-
ants should be awarded damages for the undisputed seeping of their
land, it is necessary to examine the history of the project in some de-
tail.

The record shows that construction of the First Division-or, as it
was formerly called, the Glendive Unit-of the Buffalo Rapids project
was initiated by the Bureau of Reclamation under the Emergency Re-'
lief Appropriation Act of 1937 (50 Stat. 352). The finding of feasi-
bility, submitted by the Acting Secretary of the Interior on June 16,
1937 (Bureau of Reclamation Project Feasibilities and Authoriza-
tions, pp. 75, 76), called for an unlined canal, excavated through earth
in the most part, with priming and puddling substituted for the canal

330185-55 9
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lining. It was recognized that substantial drainage, problems would
occur, and provision was made for a drainage system in the following
language:

(5) A drainage system which will need to be started shortly after water is de-
livered and the construction of which may be extended over a period of years
until all of the unit is under irrigation.

The "Report on Buffalo Rapids Irrigation Project, Montana," by
Assistant Engineer R. R. Robertson and dated Augist 1935, which
formed the basis of the 1937 finding of feasibility, considered this prob-
lem in some detail. Quoting from page 50 of the report:

On practically all irrigation projects, there are certain areas whose subsoil
formations are such that eventually the discharge capacity of the subterranean
wasteways is exceeded by the additional load due to irrigation. The water table
then rises until the surface is encrusted by the process of capillary evaporation
with such alkali salts as may be in the soil and the-water, or it may flood the
root zone and create a marsh. In either event productivity is destroyed until
drains lower and maintain the water table at safe elevations.

Drainage problems will eventually develop on parts of the Buffalo Rapids
Project. An item has been included in the construction cost for this purpose at
the rate of $15 per acre. * * *

It will thus be seen that the Bureau of Reclamation's plan for the

construction of the project contemplated the construction of drains

when and as the need for them became apparent.during the existence

of the project. This scheme for the orderly construction of a drainage

system either by the Bureau of Reclamation or under its supervision

was, however, interrupted. On April 10, 1940, the Secretary of the

Interior proposed a plan to bring the project under the Water Conser-

vation and Utilization Act (54 Stat. 1119, 16 U. S. C. sec. 590y) and

on May 15, 1940, the President approved the proposal, including the

following language:

I recommend * * * that the Bureau of Reclamation continue to act as the
construction agency; that the bureaus of the Department of Agriculture con-
duct the land development program and the arrangements for settlement, repay-
ment, and project operation; * ** (Project Feasibilities, etc., spra, p. 83.)

Pursuant to this approved plan, on November 19, 1942, upon substan-
tial completion. of the irrigation works, including the distribution.sys-

tem, the Department of the Interior transferred them to the Depart-

ment of Agriculture for operation and maintenance and for the nego-
tiation of contracts for repayment of the reimbursable expenditures

of the Department of the Interior. Under article of the agreement,

the Secretary of Agriculture undertook "the responsibility for the

completion of construction of the project in so far as funds are made

available therefore" Of the funds'allocated to the Bureau of Reclama-

tion for expenditure on the project, all sums remaining unexpended
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and unobligated were transferred to the Department of Agriculture,
to be used in accordance with their allocated purpose.

The Farm Security Administration of the Department of Agri-
culture shortly thereafter, on May 3, 1943, entered into an agreement
with the Buffalo Rapids Farms Association, a corporation, whereby
the association leased the project system and facilities, and agreed to
operate and maintain them in the following language:

3. * * * The Association agrees to care for, operate and maintain the system
and facilities in accordance with rules and regulations now or hereafter pre-
scribed by the Secretary of Agriculture; and agrees to keep and maintain dur-
ing the life of this contract and to redeliver to the Government at the termina-
tion thereof, said system and facilities in as good and efficient condition as is the
case at the date of this contract, and further agrees to maintain the system at
its present carrying capacity and redeliver the same without diminution thereof
at the expiration of this contract, provided, however, that the Association shall
not be liable to make extraordinary and excessive repairs unless the same shall
be caused by the malfeasance, misfeasance, or non-feasance of the Association,
its officers or agents.

The agreement contained two additional articles which have a bear-
ing upon the extent of the managerial responsibility assumed by the
Association, and indirectly by the Department of Agriculture under;
the transfer agreement. These articles are as follows:

10. The Association agrees, upon demand by the Government, to purchase a
policy or policies of public liability and property damage insurance issued by com-
panies approved by the Government, with limits of $5,000 for any one person
and $10,000 for any one accident and with coverage adequate to protect the Asso-
ciation from any claim for personal injury or property damage arising out of or
incident to the control, care, operation and maintenance of the said system and
facilities.

* * * * * * *

16. The Association hereby waives any and all claims for damage against the
Government arising from the activity or inactivity of any of the agents of the
Government and will indemnify and save harmless the United States, its officers
and agents, from any and all claims for damages of whatsoever nature arising
out of the care, operation and maintenance of said system and facilities and all
other activities undertaken by the Association in connection therewith or pertain-
ing thereto.

Under section 3(c) of the Water Conservation and Utilization Act,
as amended, supra, a memorandum of understanding was subsequently
entered into by the Department of the Interior and the Department of
Agriculture, whereby supervision and control of the irrigation system
was retransferred to the Department of the Interior on April 15, 1948.
The lease under which the Buffalo Rapids Farms Association operated
and maintained the irrigation system was continued, with the Depart-
ment of the Interior substituted for the Department of Agriculture.
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The evidence is clear I think, that it is project water which has satu-
rated the claimants' land,'and that a primary source of the water is
leakage from the main canal. If the Bureau of Reclamation's plans for
the construction of the project had ended with the completion of the
main and branch canals and the laterals, it would have at least been
arguable that the seepage was the inevitable result of operating-a canal
so constructed by the Bureau of Reclamation that it leaked, and that
the damage therefore consequentially flowed from the construction
activities of the Bureau of Reclamation.

Hlowever, as repeatedly shown in the record, the Bureau of Reclama-
tion, anticipating that there would be drainage problems in some areas
of the project, planned to construct drainage devices as they were
needed to compensate for the expected leakage from the canal. When
operation of the project was transferred to the Department of Agri-
culture, construction funds were also transferred, and the principal
items of construction remaining at that time related to the drainage
system.

The record includes a memorandum from the district manager to
the regional director, Region 6, Bureau of Reclamation, dated Sep-
tember 23, 1952, containing assurances that even at this late date
drainage of the seeped land by. facilities recently constructed for that
purpose should restore 31 acres of the land to their original value
for agricultural purposes. On the basis of this memorandum and
the evidence showing that the drainage system was originally planned
as part of the completed project, it seems reasonable to conclude that
timely construction of drains for the claimants' lands would have
prevented the damage upon which the claim is based.

There is no evidence in the record that seepage from the canal had
progressed to the point that claimants' land was being waterlogged
in 1942, when operation of the project'was turned over to the Depart-
ment of Agriculture, or that, without an unreasonable amount of
investigation and drilling of test wells, adequate drains to prevent
seepage could have been undertaken prior to the transfer in 1942. In
fact, the evidence shows that a fair crop of alfalfa was grown on the
damaged area as recently as 1946.

In order for me to make an award under the provisions of the an-
nual appropriation act, the damages must have resulted from "activi-
ties, of the Bureau of Reclamation," which could only have been in
.relation to construction, operation, or maintenance.

If it is assumed that the damage resulted from the operation or
maintenance of the project or the canal, it is clear from the facts set
forth above that no damage occurred during the period when the
Bureau of Reclamation was operating the project, and that from No-
vember 19, 1942, until the present time, the operation and maintenance
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of the canal have been the responsibility of entities other than the
Bureau of Reclamation. Any damage caused by the operation or
maintenance of the project, therefore, would not have resulted from
"activities of the Bureau of Reclamation" and would be outside the
scope of the appropriation act.

If, on the other hand, it is assumed that the damage is attributable
to the construction activities of the Bureau of Reclamation, because
it constructed a leaky canal through permeable soil without providing
drainage, I do not believe that it would be proper to make an award,
because the responsibility for completing the construction was trans-
ferred from the Bureau of Reclamation before it was able to put into
effect its authorized plan for the project, including the drainage sys-
tem which would have offset the seepage from the canal. The funds
now appropriated for the activities of the Bureau of Reclamation
should not, in my opinion, be charged with any damages resulting
from a failure by other entities to execute a plan of construction that
the Bureau was precluded from completing in due course.

DuTERmiNATION

Therefore, in accordance with the provisions of the Interior De-
partment Appropriation Act, 1953, and the authority delegated to
me by the Secretary of the Interior (sec. 22, Order No. 2509, as
amended; 17 F. R. 6793), I determine that: (a) Marilynn Truscott
and Solveig C. Evans have suffered no damages for which they are
entitled to compensation under the provisions of the Interior Depart-
ment Appropriation Act, 1953; and (b) the claim of Marilynn Trus-
cott and Solveig C. Evans must be denied.

MAsTIN G. Wirr,
Solicitor.

PHILLIPS PETROLEUM COMPANY

A-26528 Decided January 15, 1953

Oil and Gas Leases-Railroad Rights-of-Way-Act of May 21, 1930-
Mineral Leasing Act-Statutory Construction.

Where the Congress has accepted an administrative construction of statute
and confirmed it through the enactment of further legislation because of
it, the administrative agency cannot thereafter change the-statutory con-
struction.

By virtue of administrative interpretation, accepted and confirmed by Con-
gress, the Mineral Leasing Act of 1920 is inapplicable to oil and gas deposits
underlying railroad rights-of-way acquired pursuant to the act of March 3,
1875.
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An oil and gas lease issued under the Mineral Leasing Act does not include the
oil and gas deposits underlying a railroad right-of-way which crosses the
leased tract, even though- the lease does not expressly except such deposits
froin its coverage.

The act of May 21, 1930, provides the exclusive authority for the leasing of
oil and gas deposits underlying railroad rights-of-way acquired pursuant
to the act of March 3, 1875.

The fact that an oil and gas lease on land contiguous to a railroad right-of-
way was issued at a time when the departmental regulations under the
act of May 21, 1930, provided that leases would be issued on oil and gas
deposits in rights-of-way only if drainage was present or threatened with-
out any obligation upon the part of the drainer to pay the Government a

royalty of at least 12Y%2 percent on the drainage does not vest in the holder
of such lease, or of a preference-right lease based upon it, a contractual
right to demand continued observance of the restrictions after their elimina-
tion from the regulations.

APPEAL PROM THE BUREAU O LAND MANAGEMENT

The Chicago and North Western Railway Company holds, by suc-
cession, a right-of-way for railroad purposes across the W½/2NW/4
(comprising lots 4 and 5) sec. 6, T. 33 N., R. 75 W., 6th P. M., Wyo-
ming. The right-of-way, which is 200 feet in width, was acquired
on November 29, 1886, by a predecessor of the railroad pursuant to
the act of March 3, 1875 (43 U. S. C., 1946 ed.; secs. 934-939).

The W I/2NW1/4 sec. 6 is included, together with other land, in a non-
competitive oil and gas lease (Wyoming 0249) which was issued to the
Phillips Petroleum Company on May 1 1950, pursuant to section 17
of the Mineral Leasing Act of 1920, as amended (30 U. S. C., 1946 ed.,
sec. 226).1 No reference to the right-of-way is made-in the lease.

On November 19, 1951, the railroad company applied pursuant to
the act of May 21, 1930 (30 U. S. C., 1946 ed., secs. 301-306), for a
lease on the oil and gas deposits underlying the right-of-way across
the W/2NW'/4 sec. 6. In accordance with that act, the Assistant
Director of the Bureau of Land Management, by a letter dated Feb-
ruary 5, 1952, notified Phillips of the application and invited Phillips,
"as lessee of the adjoining lands," to submit an offer or bid of the
amount of compensatory royalty that it would pay for the extrac-
tion, through wells in its adjoining lands, of the oil and gas deposits
under the railroad right-of-way across the W1/2NW1/4 sec. 6. The
Assistant Director, also asked the railroad company, by a separate
letter of the same date, to submit an offer of the amount of royalty
that it would pay if a lease for the oil and gas deposits were issued to it.

' Phillips' lease was issued as a preference-right lease in accordance with section 1 of
-the act of July 29, 1942; (56 tat. 726), and was based upon noncompetitive oil and gas
lease, Cheyenne 068637, which had been issued to Anna N. Brimmer on May 1, 1945,
pursuant to section 17 of the Mineral Leasing Act
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On March 5, 1952, Phillips filed a protest against the action taken
in the Assistant Director's letters of February 5, 1952, and asked for
reconsideration of the action. The ground of the protest was that
Phillips' lease already included the oil and gas deposits underlying
the railroad right-of-way across the Wl/2 NW1/4 sec. 6.

On June 24, 1952, the Assistant Director of the Bureau of Land
Management dismissed the protest. Phillips thereupon appealed
to the head of the Department.

The appellant's basic contention is that the Mineral Leasing Act
of 1920 and the act of May 21, 1930, confer overlapping or concurrent
authority upon the Secretary. of the Interior to issue leases covering
oil and gas deposits underlying railroad rights-of-way granted under
the 1875 act, and that, as the Secretary has already leased the oil and
gas underlying the right-of-way in question to the appellant pursuant
to the Mineral Leasing Act of 1920, he no longer has authority to
issue a lease for the same deposits pursuant to the 1930 act.

The scope of the respective statutes with which we are concerned
is indicated in the first section of each statute.

Section 1 of the Mineral Leasing Act, as originally enacted on
February 25, 1920 (41 Stat. 437), provided, in part, as follows:

* * * deposits of * * * oil * * * or gas, and lands containing such deposits
owned by the United States, including those in national forests, but excluding
lands acquired under the Act known as the Appalachian Forest Act * * * and
those in national parks, and in lands withdrawn or reserved for military or
naval uses or purposes, * * * shall be subject to disposition in the form and
manner provided by this Act * *

This language remained unchanged until the section was amended by
the act of August 8, 1946 (60 Stat. 950). The present version of sec-
tion 1 of the Mineral Leasing Act reads, in pertinent part, as follows:

* * * deposits of * * * oil * * * or gas, and lands containing such deposits
owned by the United States, including those in national forests, but excluding
lands acquired under the Act known as the Appalachian Forest Act, * * * and
those in incorporated cities, towns, and villages and in national parks and monu-
ments, those acquired under other Acts subsequent to February 2, 1920, and
lands within the naval petroleum and oil-shale reserves, * * * shall be subject
to disposition in the form and manner provided by this Act * *

Section 1 of the act of May 21, 1930, provides in part, as follows:

* * * whenever the Secretary of the Interior shall deem it to be consistent
with the public interest he is authorized to lease deposits of oil and gas in or
under lands embraced in railroad or other rights of way acquired under any
law of the United States, whether the same be a base fee or mere easement * *

The background leading up to the enactment of the' 1930 act is
important in dealing with the problem before us.
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In 1915 5 years prior to the enactment of the Mineral Leasing Act,
the Supreme Court held in the case of Rio rande Western Ralroad
Co. v. Stringhan, 239 U. S. 44, 47, that the right-of-way granted by
the act of March 3, 1875, spra, "is neither-a mere easementnor a fee
simple absolute, but a limited fee, made on an implied condition of
reverter in the event that the company ceases to use or retain the land
for the purposes for which it is granted, and carries with'it the inci-
dents and remedies usually attending the fee.";

A few years after the enactment of the Mineral Leasing Act, the
question arose as to whether the Secretary of the Interior had authority
to issue an oil and gas prospecting permit under the Mineral Leasing
Act for land included in a reservoir rialt-of-wa granted under the
act of March 3, 1891 (43 T. S. C., 1946 ed., sec. 946). It was held in a
departmental decision that the 1891 act was to be given the same con-
struction as the 1875 act, that the reservoir right-of-way was a limited
fee, and that the Secretary had no authority to i'sue the permit. Wrbd-
sor Reservoir and Canal Company. v. Miller, 51 L. D. 27 (1925); on
rehearing, 51 L. D. 305 (1925). The view was expressed, however,
that "The title to such [mineral] deposits [in the right-of-way] re-

* mains in the United States, subject only to such disposition as may be
authorized by law." 51 L. D., at p. 34.]

The 1925 departmental decision, therefore, amounted to a holding
* that the Mineral Leasing Act, although purporting to apply to oil and

gas deposits "owned by the United States," did not apply to deposits of
oil and gas underlying rights-of-way granted under the 1891 and 1875
acts, despite the fact that the United States owned such deposits.

: : ;This was the view of the Department when, on December 27, 1929,
Secretary Wilbur submitted to the Congress a draft'of a proposed
bill to authorize the leasing of oil and gas deposits underlying ease-
ments and rights-of-way. Section 1 of the proposed bill contained the
identical language that is now contained in the excerpt quoted above
from section 1 of the 1930 act. In his letter of transmittal, Secretary
Wilbur stated that "Because of the lack of such authority in the De-
partment [to lease the oil and gas deposits underlying rights-of-way],
the oil and gas can be drained from easement and right of way lands
without remuneration to or control by the Government." (S. Rept.
No. 520, 71st Cong., 2d sess.)

The bill suggested by the Department was introduced in the Con-
gress as H. R. 8154 and S. 3074. In a report dated January 11, 1930,
on H. R. 8154, Secretary Wilbur sent to the House Committeeon Pub-
lic Lands a memorandum dated January 11, 1930, by the Commissioner
of the General Land Office, which, after pointing out that the courts
had held a right-of-way to be a limited fee, stated that neither the

'~96
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holder of the right-of-way nor the owner of the reversion had authority
under existing legislation to mine any minerals in the land (H. Rept.
No. 263, 71st Cong., 2d sess.). The House and Senate committees
ad6ted, in substance, the Department's reports in recommending en-
actment of the proposed legislation.

H. R. 8154 was debated at some length on the floor of the House and
of the Senate. Fairly extensive excerpts from the debate have been
attached to the appellant's brief. The debate indicates quite clearly
that the enactment of H. R. 8154 was believed to be necessary in order
to resolve a situation in which neither the holder of a right-of-way
nor the United States had authority to develop the mineral deposits
underlying the right-of-way, because of the nature of the right-of-way
grant.

From the preceding discussion, it is plainly evident that the Con-
gress, in enacting the act of May 21, 1930, adopted the Department's
construction of the Mineral Leasing Act-which was that, despite the
broad language contained in section I of that act, the act did not confer
any authority upon the Secretary to lease oil and gas deposits under-
lying rights-of-way granted by the 1875 act and other similar legisla-
tion.2 It is clear, therefore, that the 1930 act was proposed and enacted,
not with the intent to supplement or to supplant the Secretary's au-
thority under the Mineral Leasing Act of 1920, but with the intent of
supplying authority that was deemed to be previously nonexistent.

Further evidence of the Department's position is to be found in the
case of Charges A. Son et a., 53 I. D. 270 (1931), decided less than
a year after the passage of the 1930 act. In that case, Mr. Son and
others protested an order dated December 9, 1930, by the Commis-
sioner of the General Land Office requiring the submission of bids
under the 1930 act for an oil and gas lease on a railroad right-of-way
granted under the 1875 act. The protestants asserted, among other
contentions, that the oil and gas in the right-of-way was already in-
cluded in a lease which had been issued to them on November 7, 1929,
pursuant to the Mineral Leasing Act for the quarter-section of land
crossed by the right-of-way. The Department held that, although
the existing lease described the entire quarter-section without except-
ing the right-of-way, nonetheless the right-of-way was a limited fee
and the minerals in it were not included in the lease. This clearly
constituted; a holding that the Mineral Leasing Act did not cover oil
and gas deposits in a rightof-way granted under the 1875 act. C/.

: f~~~~~~~~~~~f

2 It is settled that "subsequent legislation may be considered to assist in the interpreta-
tion of prior legislation upon the same, subject." Mrchie Tiger v. Western nvestment
Co., 221 U. S. 286, 309 (1911) ;. Great Northern Railway Company V. Untted States, 315
U. S. 262, 276 (1942).
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A. Otis Birch et al., 53 I. D. 339 (1931); on rehearing, 53 I. D. 340
(19'31). f 0 0 ' : 0 0 0 - i 0 And

This was the situation obtaining until February 2, 1942. On that
date, in Great Northern Rail cay G Co. v. Wibited States, 315 I. US. 262,
the Supreme Court overruled the Stringham case and held that the
right-of-way granted by the 1875 act is not a limited fee but only
an easement.

Three years later, as previously stated' (footnote I, supra) , a lease
covering the land involved in this proceeding was issued to Anna N.
Brimmer. The Brimmer lease, like the subsequent preference-right
lease on the same land that was issued to the appellant as the holder
of the Brimmer lease, did not contain any reference to the right-of-
way across the W/ 2 NWl/4 sec. 6.

The crucial question in this proceeding is what effect the Great
Northern decision had upon the interpretation of the Mineral Leasing
Act that had obtained up to the date of that decision (i. e., that the
Mineral Leasing Act was not applicable to. oil and gas deposits in
rights-of-way granted under the 1875 act).

It may be noted at the outset that the Great Northern decision did
not affect the applicability of the 1930 act to oil and gas deposits in
railroad rights-of-way granted under the 1875 act. The 1930 act was
expressly made applicable to oil and gas deposits in railroad and
other rights-of-way "whether the same be a base fee or mere ease-
ment." 3 Moreover, the Supreme Court stated specifically in the Great
Northern decision:

Since petitioner's right of way is but an easement, it has no right to the under-
lying oil and minerals. This result does not freeze the oil and minerals in place.
Petitioner is free to develop them under a lease executed pursuant to the Act
of May 21, 1930 * * *. [315 U. S., at p. 279.]

I do not believe that the Great Northern decision served to make-the
Mineral Leasing Act applicable, along with the 1930 act, to oil and
gas- deposits underlying the rights-of-way granted by the 1875 act.
As we'have seen, the 1930 act had been enacted some 12 years pre-
viously to provide an authority which had theretofore been deemed
not to exist. 'The legislative history of the 1930 act shows that its
enactment constituted an acceptance and confirmation by Congress

I The reason for the inclusion in the 1930 act of this clause, which was drafted by the
Department, is not entirely clear. The only explanation for it appears in a letter dated
February 13, 1930, from Secretary Wilbur to Representative Cramton, in which he referred
to rights-of-way or easements granted to canal or ditch companies under the act of March
3, 1891, or similar acts "which are more nearly'in the nature of easements * *

This statement is puzzling in view of the fact that in the Windsor Reservoir and Canal
Company decisions, supra, the Department had squarely held that rights-of-way granted
under the 1891 act were-limited fees, the same as railroad rights-of-way granted under the
1875 act.
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of the Department's construction of the Mineral Leasing Act as in-
applicable to oil and gas deposits underlying railroad rights-of-way
granted under the 1875 act. The Department could not now over-
throw this legislatively approved construction of the scope of the
Mineral Leasing Act, merely upon the basis of the Supreme Court's
change of view respecting the nature of the right enjoyed by the
holder of a railroad right-of-way acquired under the 1875 act.

It must be concluded, therefore, that at the time when the Brimmer
lease was issued (May 1, 1945), the 1930 act was the only statute
authorizing the leasing of oil and gas deposits underlying railroad
rights-of-way granted under the 1875 act. Consequently, the Brimmer
lease, which was issued under the Mineral Leasing Act, could not and
did not embrace the oil and gas deposits underlying the railroad com-
pany's right-of-way across the leased land, despite the fact that the
lease did not contain any express exception of the land or of the oil
and gas deposits in the right-of-way.

The appellant acquired the Brimmer lease by assignment, and ap-
plied for its current lease as a preference-right lease under section
1 of the act of July 29, 1942 (supra, footnote 1). In the application,
the appellant requested that the new lease "include the same land as
is presently covered by lease Cheyenne 068637." It follows, accord-
ingly, that the appellant's current lease cannot be considered to include
the oil and gas deposits in the railroad's right-of-way.

Perhaps it should be pointed out that the amendment of section 1
of the Mineral Leasing Act by the act of August 8, 1946, spra, did
not affect the previous inapplicability of the Mineral Leasing Act to
the land involved in this proceeding. Insofar as our present problem
is concerned, the only pertinent changes made in section 1 by the 1946
amendment were to add lands in national monuments and lands ac-
quired after February 25, 1920, to the category of lands excluded from
the Mineral Leasing Act, and to limit the previous exception of lands
withdrawn or reserved for military or naval purposes to lands within
naval petroleum and oil-shale reserves. There is not the slightest
inkling in the legislative history of the 1946 amendment to section
1 that the continuance without change of the other language in section
1 was intended to extend the coverage of the Mineral Leasing Act to
mineral deposits underlying rights-of-way granted by the 1875 act
or other statutes.

It is my conclusion, therefore, that at the time when the appellant's
present preference-right lease was issued under the Mineral Leasing
Act in 1950, the Mineral Leasing Act continued to be inapplicable to
oil and gas deposits underlying railroad rights-of-way granted under
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the 1875 act. Hence, the appellant's present lease could not extend to
oil and gas deposits underlying the railroad right-of-way in the
W½/2NW/ 4 sec. 6.

The appellant argues that, in any event, a lease should not be is-
sued under the 1930 act on the oil and gas deposits underlying the rail-
road right-of-way in the W1/2 NW1/ sec. 6. The appellant cites the
departmental regulations (43 CFR, 1940 ed., 192.65-192.73) under
the 1930 act which were in effect at the time when the Brimmer lease
was issued and which provided, in part, as follows:

No lease will be authorized [under the act of May 31, 1930] until the Secre-
tary of the Interior has determined that development of the right of way is neces-
sary to offset or prevent drainage or threatened drainage of the oil and gas de-
posits from the right of way and consequent loss of royalty to the Government
through operations on adjoining or near-by lands.

As drainage through wells on lands leased by the United States at a royalty
of not less than 121/2 per cent does not cause loss to the Government, leases will
not be issued for rights of way through such leased lands. * * *

The appellant contends that the present case is covered by the see-
ond paragraph quoted above.

The provisions quoted in the preceding paragraph (together with
the other regulations relating to the 1930 act) were omitted-and, con-
sequently, revoked-when Part 192 of Title 43 of the Code of Federal
Regulations was revised in its entirety and reissued on October 28,
1946 (11 F. R. 12956). New regulations under the 1930 act were sub-
sequently promulgated on October 10, 1947 (1:2 F. R. 6810), but the
provisions quoted above were not incorporated in the new regulations
(codified as 43 CFR 200.80-200.87). Therefore, the regulatory pro-
visions upon which the appellant relies were no longer in effect when
the appellant's preference-right lease was issued in 1950, and they have
not been in effect at any subsequent time.

The appellant asserts that, even if this is so, the Brimmer lease, upon
which the appellant's current lease is based, was issued while the
earlier regulations were in effect, and that the earlier regulations con-
ferred upon the original lessee the right-of which the appellant can-
not now be deprived-to demand continued observance by the Depart-
ment of the restrictions on leasing contained in the earlier regulations.
This contention is essentially the same as that advanced in the case of
Chapman v. Sheridan-Wyoming Coal Company, Inc., 33& U. S. 620
(1950). In that case, the Sheridan-Wyoming- Coal Company, the
holder of a coal lease under the Mineral Leasing Act, contended that,
because its lease was issued while there was in effect a departmental
regulation which stated that the General Land Office (now the Bureau
of Land Management) would recommend the issuance of coal leases
only where a showing was made that additional coal mines were needed,
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it had a contractual right not to have leases on other coal lands issued
to other persons unless the required showing was made. This con-
tention was not upheld by the Supreme Court. The reasoning of the
Court in that case amply answers the contention made here.

For the reasons set out above, it appears that the dismissal of the
appellant's protest was proper.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17
F. R. 6794), the Assistant Director's decision is affirmed.

MASTIN G. WHITE,

Solicitor.

HAROLD HARBY AND EMMA M. ARBY

A-26547 Decided January 19,1953

Oil and Gas Leases-Stock-Raising Homesteads-Preference Right.

An application for an oil and gas lease on land which is subject to the right
of another person to have a subsisting oil and gas lease on the same land
extended is properly rejected.

Where land was patented under the Stock-Raising Homestead Act, which
requires that the minerals be reserved to the United States, the owner of
the surface has no preference right to an oil and gas lease under section
20 of the Mineral Leasing Act.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

This is an appeal to the head of the Department by Harold Harby
and Mrs. Emma M. Harby from a decision of the Associate Director
of the Bureau of Land Management dated June 24, 1952, which af-
firmed the decision of the manager of the land office at Los Angeles,
dated November 16, 1951, rejecting their application under section 17
of the Mineral Leasing Act, as amended (30 U. S. C., 1946 ed., sec.
226), for an oil and gas lease on certain land in sec. 22, T. 5 N., R. 17
W., S. B. M., California. The application was rejected because the
land covered by it was said to be embraced in oil and gas lease, Los
Angeles 064205.

The appellants claim that the outstanding lease had expired when
they filed their application on'November 2, 1951, and that they are
entitled to a preference right to an oil and gas lease by virtue of their
ownership of the surface of the land.

Oil and gas lease, Los Angeles 064205, was issued to Richard M.
Ferguson as of November 1, 1946, pursuant to section 17 of the Mineral
Leasin gAct, as amended, which provides, in pertinent part:
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Upon the expiration of the primary term of any non-competitive lease main-
tained in accordance with applicable statutory requirements and regulations, the
record titleholder thereof shall be entitled to a single extension of the lease,
unless then otherwise provided by law, for such lands covered by it as are not
on the expiration date of the lease within the known geological structure of a
producing oil or gas field $ * * No extension shall be granted unless an applica-
tion therefor is filed by the record titleholder within a period of ninety days
prior to such expiration date. * * * [60 Stat. 951.]

Within the 90-day period immediately prior to the expiration of the
lease, the then record titleholders thereof, Continental Oil Company
and State Exploration Company, applied for an extension of the lease.
By a decision dated November 15, 1951, the manager extended the lease
for 5 years from the expiration date of the original lease, October 31,
1951. The extension was granted only after a determination was made
that the lease had been maintained in accordance with the applicable
statutory requirements and regulations, and that-the lands covered
thereby were not, on October 31, 1951, within the known geological:
structure of a producing oil or gas field. Thus, although the primary
term of oil and gas lease, Los Angeles 064205, had expired on Novem-
ber 2, 1951, when the appellants' application was filed, the land in-
cluded in their application was not available for leasing to others
because of the statutory extension granted under section 17 of the
Mineral Leasing Act, as amended.

The appellants' title to the surface of the land is apparently derived
from a patent issued under the Stock-Raising Homestead Act of
December 29, 1916 (43 U. S. C., 1946 ed., sec. 291 et seq.). Section 9 of
that act (43 U. S. , 1946 ed., sec. 299) provides that-

All entries made and patents issued * * * shall be subject to and contain a
reservation to the United States of all the coal and other minerals in the lands
so entered and patented * * *

Section 2,0 of the Mineral Leasing Act (30 U. S. C., 1946 ed., sec. 229)
provides that--

In the case of lands bona fide entered as agricultural, and not withdrawn or
classified as mineral at the time of entry, * * * the entryman or patentee, * * *

if the entry has been patented with the mineral right reserved, shall be entitled
to a preference right to a permit and to a lease, as herein provided, in case of 4
discovery * *

The Department has uniformly held that lands designated for entry
*under the Stock-Raising Homestead Act are to be regarded as having
been "withdrawn or classified as mineral at the time of entry" by virtue
of section 9 of that act, and, therefore, that the entryman or patentee
of land under that act does not have a preference right to an oil and
gas lease under section 20 of the Mineral Leasing Act. Leonora A.
McCullogh Cordel, A-25784 (December 6, 1949). Obviously, the
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successors in interest of the patentee have no greater right than the
patentee.

A4 the land involved in this proceeding was, when the appellants'
application was filed, subject to the right of the record titleholders of
oil and gas lease, Los Angeles 064205, to have their lease extended, and
as the appellants have no preference right to a lease under section 20
of the Mineral Leasing Act, it was proper to reject their application.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17
F. R. 6794), the decision of the Associate Director of the Bureau of
Land Management is affirmed.

MASTIN G. WHITE,

: ; u .X i So~0icitor.

JEANETTE L. LUSE
(FORMERLY EANETTE L. PETERSON)

MILDRED M. HORNUNG

A-26589 Decoided January 19, 1953

Noncompetitive Oil. and Gas Lease-Preference Right-Abandonment.

Where an applicant failed to take an appeal from a manager's decision offer-
ing a noncompetitive oil and gas lease, which offer erroneously omitted
part of the land- applied for, and where the applicant signed a lease which
did not include such land, the omission being apparent on the face of the'
lease, and the applicant did not appeal from this action of the manager but
acquiesced for approximately 2 years in the lease as it was issued, the
applicant is. deemed to have abandoned the preferential right as the first
qualified applicant to lease the land which was erroneously omitted from
the lease.

Where the preferential right of the first qualified applicant to obtain a non-
competitive oil and gas lease has been lost by abandonment, it cannot be
reestablished retroactively by administrative action to the prejudice of
third persons whose rights have intervened.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

On July 27, 1948, Mildred M. Hornung filed an application (Bill-
ings 041195) for a noncompetitive oil and gas lease on 720 acres of
land, which included the "½S1/2S/2 sec. 6," T. 12 N., R. 57 E., Principal
meridian, Montana, pursuant to section 17 of the Mineral Leasing
Act, as amended (30 U. S. C., 1946 ed., sec. 226).

In a decision dated September 8, 1949, the manager of the land
office at Billings offered an oil and gas lease to Mrs. Hornung for
662.21 acres of the land for which she had applied. That decision
indicated that a 40-acre tract-not involved in the present proceeding
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but included in Mrs. Hornung's application was covered by an out-
standing lease, and Mrs. JHornung's application-was rejected to that
extent. The decision itself did not describe the land for which the
application was allowed. However, the lease forms which were trains-
mitted with the decision to Mrs. Hornung for signature contained a.
description of the 662.21 acres to be embraced in the lease. There-
after, the lease was executed and issued as of December 1, 1949.

The lands covered' by this lease did-not include lot 14 in section 6,
for which Mrs. Hornung had ;applied (lot 14, together with the
SE/4S WA and the S½/ASEl/, comprises the S½Sl/S of sec. 6), but did
include lot 1 in section 6, for which she Ihad not applied. The exclu-
sion of lot 14 from the lease and the inclusion of lot 1 in the lease were
inadvertent.

In a letter dated November 26, 1951, which was approximately 2
years after the lease had been issued to Mrs. Hornung, she requested,
in effect, that lot 14, which had been erroneously omitted from the lease
issued to her, be substituted.for lot l in her lease. A check to cover
the diff erence in rental charges between lot 14 and lot 1 was submitted
with the request.

In the meantime, pursuant to an application (Billings 041865) filed
on January 14, 1949, a noncompetitive oil and gas lease covering lot
14 in section 6 was issued as of March 1, 1950, to Jeanette L. Peter-

* son, now Jeanette L. Luse.
On February , 1952, the manager of the Billings land office issued

* a decision requiring that Mrs. Luse show cause why her lease should
not be revoked as to lot 14 and Mrs. Hornung's'lease corrected to in-
cl . ude that lot. Counsel for Mrs. Luse responded to the show-cause
order within the time required by the manager's decision of Febru-
ary 7, 1952.

In a decision dated September .9 1952, the Assistant Director of the
Bureau of Land Management held Mrs. Luse's lease for cancellation-,
as to lot 4. Mrs. Luse has appealed to the head of the Department.
from the Assistant Director's decision.

:If the Department determines that a tract df public land which is.
not within any known geological structure of a producing oil or gas.
field will be made available for oil and gas development, the Depart-4
ment is. under a mandatory duty, imposed by statute, to lease the land
to the qualified person first applying for it. Bettie H. Reid, Lucille H.-
Pipkin, 61 I. D. 1 (1952); Transco Gas & Oil Corporation et ano.,-
611. D. 85 (1952).

In the instant case, it appears that Mrs. Ilornung was a qualified
applicant for lot 14; that the landwas available for oil and gas devel-
opment; and that the failure to lase the land to Mrs. Hornung wash
due to an inadvertent clerical mistake in the land office.L '
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However, as held in the case of C. A. Rose, A-26354 (May 13, 1952),
where an erroneous decision of the Bureau of Land Management fails
to recognize the preferential right of the first qualified applicant to
obtain a noncompetitive oil and gas lease on a tract of land, and where
the error is, as obvious to the applicant as to anyone else, the failure of
the applicant to take an appeal from such a decision is considered to
be an abandonment of the preferential right; and that right cannot
be reestablished by administrative action to the prejudice of third
persons whose rights have intervened.

In this case, Mrs. Hornung knew, or must be deemed to have known,
what land was included in her application.' The erroneous omission
of lot 14 and the erroneous inclusion of lot 1 were apparent on the face
of the lease which she signed, and an executed copy of which she pre-
sumably retained in her possession. Mrs. Hornung could have in-
quired about the omission of lot 14 before she signed the lease, and she
could have appealed from the manager's decision of September 8,
1949, offering the lease (43 FR 221.64). The decision itself indi-
cated a discrepancy between the amount of land described in the lease
and the acreage included in the application, even after excluding the
40-acre tract which had been included in an outstanding lease. (Lot
14 includes 35.67 acres; lot 1 includes 22.21 acres.) Mrs. Hornung
was entitled also to take an appeal from the manager's action in issuing
the lease effective December 1, 1949, without having included lot 14
therein. However, she took no appeal to the Director of the Bureau of
Land Management, and the time for appeal expired 30 days after she
received notice of the action of theimanager from which she was
entitled to take an appeal.

Since the error in omitting lot 14 from Mrs. Hornung's lease should
have been more apparent to her as the applicant for the land than to.
anyone else, and since she failed to appeal from the manager's decision
of September 8, 1949, and from the manager's action in executing the
lease without the inclusion of lot 14, she is deemed to have abandoned
the preferential right which she initiated by applying for lot 14; and
to have acquiesced in the lease as it was issued.

Accordingly, Mrs. Hornung's letter dated November 26, 1951, re-
questing that lot 14 be included in her lease must be considered to be
a new application. Her request to lease lot 14 should have been denied
because the land was covered by Mrs. Luse's lease. JeanT W. Evans,
A-26267 (October 24, 1951).

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17

-The departmental regulations in effect at the time when Mrs. Hornung's application
was filed required that surveyed lands be described "by legal subdivisions" (43 CPR, 1946
Supp., 192.42).

330185-55-10
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F. R. 6794), the Assistant Director's decision holding Mrs. Luse's lease
for cancellation as to lot 14 is set. aside, and the case is remandedto
the Bureau of Land Management for further proceedings not incon-
sistent with this decision.

MASTIN G. WE[ITE, 

UNION OIL COMPANY OF CALIFORNIA

A-26518 Decided January 19, 1953

Mineral Patent-Reconveyance of Patented Land to United States-Mineral
Location on Agricultural Entry-Stare Decisis.

A mining locator of mineral land embraced in a subsisting uncompleted home-
stead entry, subsequently patented pursuant to the act of July 17, 1914, who
has acquired the title of the surface entryman may execute a deed of recon-
veyance and, upon cancellation of the surface patent, receive a mineral
patent.

A departmental rule based upon statutory construction which has been fol-
lowed for many years and upon which applicants for public lands have relied
ought not to:be reversed except for cogent reasons, and any such change.
should be effected by regulation rather than in the adjudication of a case.

* ; : APPEAL PROM THE BUREAU OF LAND MANAGEMVIENT

The Union Oil Company of California has appealed to the head
of the Department from a decision dated June 16, 1952, by the Assist-
ant Director of the Bureau of Land Management, which hld for
rejection so much of its application (Colorado 0619) for a mineral
patent as pertained to the El/2SE/ 4 sec. 3, T. 6 S., R 96 W.,' 6th P. M.,
Colorado.

On May,20, 1915, Arcadious Benson's homestead entry, Glenwood
Springs 09181, covering the W1/2SW1/4 sec. 2, E/2SEl/4 sec. 3, T. 6 S.,
R. 96 W., 6th P. M., Colorado, Was allowed. On June 29, 1916, the
major portion of township 6, including all of sections 2 and 3, was
classified as mineral in nature, being valuable as a. source of petroleum
and nitrogen. On July I5, 1917, the appellant's predecessors in inter-
est located oil-shale-placer claims on the Nl/ 2S1/2 sec. 3 (Falls No. 2)
and .on the S½S1/2 sec. 3 (Falls No. 3). On December 9, 1921, the
entryman filed his consent to have his entry controlled by the provi-
sions of the act of July 1, 1914 (38 Stat. 509; 30 U. S. C., 1946 ed.,
secs. 121-123), and on March 14, 1922, the land was patented to him
with a reservation to the United States of oil, gas, and oil shale or
other rock valuable as a source of petroleum or nitrogen.

On January 16, 19.50, the Union Oil Company filed its mineral--
patent application for Falls No. 1 (N½SE1/4 sec. 4), Falls No.: 2, and
Falls No. 3.
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On August 7, 1951, the Director of the Bureau of Land Management
issued a decision which rejected the application as to the E1/2SE/4
:sec. 3. The Director stated, however, that if the applicant could re-
convey to the United States the title to the surface and to minerals
.other than oil, gas, and oil shale in the E1/2SE1/4 sec. 3, further con-
.sideration would be given the application for a patent for this land.

Accordingly, on August 10, 1951, the appellant submitted a deed
reconveying to the United States the surface title to the E1/2SE1/4
sec. 3. Nevertheless, by a decision dated June 16, 1952, the Assistant
Director held that the recohveyance should not be accepted, and re-
jected the application as to the E1/2SE/4 sec. 3. The Union Oil Com-
pany has appealed from that decision to the head of the Department.

The appellant has offered to the United States a warranty deed
conveying to the United States all "the land title and estate in the
[El/2 SE1/4 sec. 3], with which it parted by patent to Arcadious Benson,
that the same may be returned to the public domain, subject to exist-
ing mineral entry."

The act of July 17, 1914, provides as follows:

That lands withdrawn or classified as phosphate, nitrate, potash, oil, gas, or
asphaltic minerals, or which are valuable for those deposits, shall be subject
to appropriation, location, selection, entry, or purchase, if otherwise available,
-under the nonmineral land laws of the United States, whenever such location,
selection, entry, or purchase shall be made with a view of obtaining or passing
title with a reservation to the United States of the deposits on account of which
the lands were withdrawn or classified or reported as valuable, together with
the right to prospect for, mine, and remove the same; but no desert entry made
-under the provisions of this Act shall contain more than one hundred and sixty
acres. All applications to locate, select, enter, or purchase under this section
shall state that the same are made in accordance with and subject to the provi-
sions and reservations of the above-mentioned sections.

Sec. 2. That upon satisfactory proof of full compliance with the provisions of
the laws under which the location, selection, entry, or purchase is made, the
locator, selector, entryman, or purchaser shall be entitled to a patent to the land
located, selected, entered, or purchased, which patent shall contain a reserva-
tion to the United States of the deposits on account of which the lands so pat-
ented were withdrawn or classified or reported as valuable, together with the
right to prospect for, mine, and remove the same, such deposits to be subject to
disposal by the United States only as shall be hereafter expressly directed by
law. * * *

Sec. 3. That any person who has, in good faith, located, selected, entered, or
purchased, or any person who shall locate, select, enter, or purchase, after July
17, 1914, under the nonmineral land laws of the United States, any lands which
are subsequently withdrawn, classified, or reported as being valuable for phos-
phate, nitrate, potash, oil, gas, or asphaltic minerals, may, upon application
therefor, and making satisfactory proof of compliance with the laws under which
such lands are claimed, receive a patent therefor, which patent shall contain
a reservation to the United States of all deposits on account of which the lands
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were withdrawn, classified, or reported as being valuable, together with the right
to prospect for, mine, and remove the same. [38 Stat 509.]

Until the enactment of this statute, an agricultural entry on land
subsequently withdrawn, classified, or reported as valuable for min-,
erals was subject to cancellation if the land was determined to be-
mineral in character. Henry: W. Pollock, 48 L. D. 5, 7 (1921). The
statute, however, permitted an entryman to enter or to retain an entry-
on.land.withdrawn, classified, or reported as valuable for the specified:
minerals and to receive a patent with a reservation of the specified'
minerals to the United States.

At the time of the homestead entry and the location of the mining
claim involved in this proceeding, lands classified as mineral remained
subject to location under the general mining laws. Rev. Stat., sec..
2319; 30 U. S. C., 1946 ed., sec. 22; act of February 11, 1897, 29 Stat. X

526; Istructions, 47 L. D. 548 (1920). Later, section 37 of the Mim-
eral Leasing Act of February 25, 1920 (41 Stat. 437, 45 1; 30 U. S. C.,.
1946 ed., sec. 193), specifically removed oil shale and certain other
minerals: from the scope of the general mining laws. fienry W. Pol-
lock, stpa. 

Although the act of July 17, 1914, provides for the reservation of
the specified minerals to the United States in the patent and for the,
disposition of the reserved minerals only as "shall be hereafter ex-
pressly directed by law," it does not state when the reservation arises-
or whether lands in subsisting uncompleted homestead entries are sub-
ject to mineral location.

The Department was confronted with the same issues raised by this:
appeal in the case of James W. Bell, 52 L. D. 197 (1927). In that case,.
the First Assistant Secretary held that a mineral location might be-
made on land included within a subsisting incompleted homestead.
entry subsequently patented pursuant to the act of July 17, 1914, and
that a mineral locator who has acquired the title of the surface entry--
man may execute a deed of reconveyance and, upon cancellation of
the surface patent, receive a mineral patent.

The Bell decision has been accepted as defining the rights of mineral
locators in similar circumstances. The Bureau of. Land Management (

has issued in recent years several mineral patents for oil-shale-placer-
claims covering, lands in this area to mineral locators who reconveyect
the surface and unreserved minerals to the United States."

The rule established in the Bell case has been consistently followed.

lHarry K. Savage, Patent 1130593, January 17, 1951, including the W'/ASW'A sec. 2,
which is the other half of the homestead patented to Benson;: Patent No. i131394, Delos
D. Potter, areh 19, 1951; Federal.Oil Shale Company, Patent No. 1130595, December
18 1950; Feideral 041Shale Company. Patent No. 1i30594, December 18, 1950.
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for some 30 years.2 Therefore, it should not be changed in the course
of adjudication except for compelling reasons. Luckenbach Steam,-
-ship Co. v. United States, 280 U. S. 173, 182 (1930) ; S'tth artflcld et
a., 17 L. D. 79, 81 (1893) ; Instructions, 13 L. D. 9, 17 (1891). There
appear to be no such compelling reasons in this case. If the rule is
to be changed, it should be done by regulation so as to provide for
prospective application only.

Accordingly, the partial rejection of the appellant's application was
in error.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised;
17 F. R. 6794), the decision of the Assistant Director is set aside, and
the case is remanded to the Bureau of Land Management for further
proceedings not inconsistent with this decision.

MASTIN G. WHrE,
Solicitor.

CLAIM OF RUTH 0. WILES

Irrigation Claim-Land-Purchase Contract-Interpretation.
Notwithstanding an agreement in a land-purchase contract to accept the pur-

chase price as full payment for all damages for entry upon the property and
the construction, operation, and maintenance of reclamation works thereon,
a vendor may be awarded damages under the provisions of the annual In-
terior Department appropriation act when the contract gives the vendor the
right of possession until a certain date, subject to certain limitations, and
before that date the Bureau of Reclamation, inconsistently with such right
of possession, overflows the land and destroys the crops growing upon it.

An ambiguous provision in a land-purchase contract drafted by the Government
will be construed against the Government.

The flooding of land by the filling of a reservoir is neither surveying or the
construction of irrigation works within the meaning of a land-purchase con-
tract permitting a vendor to retain possession of the land for a limited
period after the execution of the contract but barring any claim for damages
from an entry during that time by officers and agents of the United States
"to survey for and construct reclamation works r * and other structures
and appliances incident to said reclamation works."

T-462 (Ir.) JANUARY 19, 1953.

Ruth 0. Wiles, 1621 Fairview, Wichita, Kansas, has filed a claim
dated December 28, 1951, in the amount of $3,978.61 against the United

2 Mineral Patent No. 886259, dated January 8, 1920, issued to Doyle and Mower, No-
vember 14, 1922, included lands previously patented to James elm pursuant to home-
stead entry Glenwood springs 09207.
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States because of damage allegedly caused to crops growing on her land
in Trego County, Kansas, by the construction and operation of Cedar-
Bluff Dam, Smoky Hill Division, a part of the Missouri River Basin
project of the Bureau of Reclamation. This amount represents one-
third of the alleged total damage, the remaining two-thirds being:
claimed by tenants.

The claim was filed under the provision of the annual Interior De-
partment appropriation act which makes funds available for the pay-
ment of claims for damage to or loss of property arising out of activi-
ties of the Bureau of Reclamation.

The record shows that Cedar Bluff Dam was constructed on the
Smoky Hill River, in Kansas, a short distance downstream from the
claimant's property. On May 2,1951, Mrs. Wiles entered into a land-
purchase contract, I-103r-1396, with the United States, whereby she
agreed to convey to the United States in fee simple the Sl/ 2NE/ 4 NE/ 4,.
SE'/4NE1/4, El/2SW/ 4NEl/4 , Nl/2NEI4SEl/ 4, SWl/4NE/ 4SE1/4,,
NW1/4SEl/4SE1/4, Wl/ 2SEl/4, S½S'/2 5SW'/, and Nl/2SWI/4SW1/4, sec.
33, T. 14 S., R. 23 W., Sixth principal meridian, Trego County, Kansas,,
representing land below the normal irrigation pool of the reservoir, and
to convey a flowage easement over the NEI/4NEl/ 4NE'l4, SEl/4NWI/4-
NE'/ 4, W1/2SW1/4NE1/, S/ 2SWl/4NWl/4NEl/4, N1/2SEl/4SW/4,.
N/2SW1/4S/ 2 S1/2SE/4NW ,/4, SE1/4NEl/4SEl/ 4NW1/4, N1/2NEl/4SE1/ 4-
NWl/ 4, NEl/4 NWl/4 SE/ 4 NW4, SEl/4SW%4NEl4NWY4, S/ 2SE1/ 4-
NE/4NW¼/4, SE1/4NE/ 4SE1/4, El/2SE1/4SE1/4, and SW/ 4SEl/ 4SEl/
of the same section.

Article 6 of the contract provided that upon execution and delivery
of a deed and the signing of the Government vouchers therefor, and
their approval by the proper Government officials, the Government
would cause to be paid to the vendor, "as full purchase price and full
payment for all damages for entry upon the said property and the
construction, operation, and maintenance of reclamation works there-
on," the sum of $13,865.

Article 8 of the contract reads as follows:
The Vendor may retain possession of said property until Dec. 1, 1951 not-

withstanding earlier delivery of the deed as herein provided, and may harvest
and retain the crop thereon until Dec. 1, 1951; except that the proper officers and
agents of the United States shall at all times have unrestricted access to survey
for and construct reclamation works, telephone and electrical transmission lines,.
and other structures and appliances incident, to said reclamation works, free of
any claim for damage or compensation on the part of the Vendor.

Shortly after the land-purchase contract was signed, but before de-
livery of the deed and before December 1, 1951, the claimant's land-
both that portion to be conveyed in fee and that portion included in
the flowage easement-was inundated for substantial periods, first by
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the natural rising of the river and later by the filling of Cedar Bluff
Reservoir. In more detail, the facts disclosed by the record are as
follows:

The planned elevation of the irrigation pool of the Cedar Bluff
Reservoir, which will cover the fee acquisitions, is 2,144 feet. Early
in May, the surface elevation of the Smoky Hill River reached 2,145
feet, rising temporarily on May 21 to 2,148 feet. These and other
elevations of the river and the reservoir during the period in ques-
tion are charted on drawings Nos. 372-701-239 and 372-701-241 at-
tached to the file, and are based upon detailed records of flood stages
in the vicinity maintained by the office of the Bureau of Reclama-
tion in charge of constructing the dam. Early in June again, the
river began to rise, reaching a peak of 2,151.8 feet on June 11. On
that date, according to the Bureau of Reclamation's measurements,
the reservoir stage had only reached 2,132 feet, 20 feet below the peak
river stage in the immediate vicinity of Mrs. Wiles' land. It was not
until June 21 that water in the reservoir rose as high as the natural
stage of the river, the levation at that time being approximately
2,149 feet. From June 25 until September 30, the river stage was not
recorded, because tail water from the reservoir rendered readings in-
accurate. The reservoir remained high during this time, however,
reaching 2,151.9 feet on July 26 and July 27. The rainfall in the
area during June 1951 has been computed by the Weather Bureau as
10.82 inches, as compared with an average for the same period of
3.07 inches, and a June 1952 fall of .78 inch, indicating the probability
of high river stages, without regard to the dam.

Mrs. Wiles alleges that all the inundation of her land and the
destruction of the crops growing there resulted from the construction
and operation of Cedar Bluff Dam, making the following statement:

It is estimated that the amount of water included in the maximum flow during
the period of time in question would have produced a critical point of elevation
of 2142.9 feet. Whereas, as a result of the construction and operation of the
Cedar Bluff Dam, the elevation reached a point of 2154.8 feet. The high stage
of river. low (sic) [flow?] was well within the banks of the river. Whereas,
the high stage of the reservoir inundated the agricultural land to a depth of
more than 10.8 feet.

With respect to this area of disagreement as to the effect of the fill-
ing of the-reservoir upon the level of the river adjacent to Mrs. Wiles':
land, approximately 9 miles upstream from the dam, I have been
assured by qualified engineers of the Bureau of Reclamation that, until
the water in the reservoir reached the elevation of the river emptying
into it, the river flow would not be impeded and the river elevation
would not be increased. On the contrary, there would be a substantial
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downward slope in the river elevation near the point where it would
be emptying into the filling reservoir.

Accepting these statements as correct, I find that the Bureau of
Reclamation was not responsible for the damage to the crops on Mrs.
Wiles' land resulting froi the natural rise of the Smoky Hill River
prior to June 21, 1951, but only for such damage as may have occurred
after that date, when the reservoir rose to the river stage.

On the basis of Map 32-701-195, showing the flooded areas, and
chart No. 372-701-239 mentioned above, two agronomists employed
by the Bureau of Reclamation have reached the following conclusions:

(a) Crops on land below contour elevation of 2,149 feet were continuously

flooded for 29 hours or more by Smoky Hill River waters during the period
June 10 to June 14, a period of sufficient duration completely to destroy them;

(b) Crops on land between contour elevation 2,149 and contour ele-

vation 2,150 feet were continuously flooded for between 19 and 29 hours by

Smoky Hill River waters during the period June 10 to June. 14, a period of

sufficient duration to damage them 50 percent;

(c) Crops on land above contour 2,150 feet were continuously flooded by

Smoky. Hill River water for less than 19 hours, a period insufficient to damage

them, and any damage to crops above that elevation was aused by con-

tinuous flooding from stored waters in the Cedar Bluff Reservoir;

(d) There was no crop loss by flooding at elevations above,2,155. feet.

These conclusions, based upon the best technical advice which I
-have been able to obtain, are accepted as correct.

Map No. 372701-195 shows the acreage at each elevation planted to
-various crops. On the basis of the information contained on this map,
-I find that of '74.2 acres of corn destroyed, the loss of 4.9 acres is attrib-
utable solely to Smoky Hill River floodwaters, the loss of 18 acres is
attributable 50 percent to Smoky Hill River floodwaters and 50 per-
*cent to the operation of the reservoir, and the loss of 52.3 acres is
.attributable solely to the operation of the reservoir.

Of approximately 16.6 acres planted to alfalfa, the loss of 11.9 acres
is attributable solely to Smoky. Hill River floodwaters, the loss of 1.3
-acres is attributable 0 percent to river floodwaters and 50 percent
to the operation of the reservoir, and the loss of 3.4 acres is attributable
solely to the operation of the reservoir.

Of approximately 32.7 acres of milo in an area below elevation
:2,155 feet, the loss. of 18' acres is attributable solely to Smoky Hill
.River floodwaters, the loss of 5 acres; .is attributable 50 percent. to
'Smoky Hill River floodwaters and 50 percent to the operation of the:
reservoir, and the loss of 7.T acres is attributable solely to. the oper-,
ation of the reservoir.

I find also that the alleged loss of 10 acres, of milo sorghum or sargo
* growing above the 2,155-foot elevation line because of lack of access

to it during the harvest period was not caused by the activities of the
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Bureau of Reclamation.. The high waters began to recede on July
18, 1951, and reached an elevation just below the normal irrigation
pool of Cedar Bluff Reservoir on: September 24, 1951. Since milo
is a crop which is usually not harvested until after October or Novem-
ber, the record does not sustain the claimant's contention that the crop
could not have been harvested because of the high waters from Cedar
Bluff Reservoir.

Having determined the acreage of each crop lost through the activi-
ties of the Bureau of Reclamation, the financial loss can be computed.
Mrs. Wiles claims $1.97 per bushel as the market price of corn in the
area. On the other hand, a board of appraisers appointed to deter-
mine her losses sets the value of corn at $1.20 a bushel. The latter
figure is confirmed by the 1951 Crop Summary and Related Data,
published by the Bureau of Reclamation. This document also tends
to confirm the appraisers' estimate of the corn yield at 265 bushels per
acre rather than the 40 bushels claimed by Mrs. Wiles. Accepting
the $1.20 and 25-bushel figures as correct, I find that the market value
of the corn lost to Mrs. Wiles by reason of the activities of the Bureau
of Reclamation is represented by the following formula:

(5.3+1)x 25X$1 20=$1,839.

To arrive at the net loss suffered by Mrs. Wiles and her tenant, it is
necessary to deduct from this figure the picking and marketing
expenses they were spared, but not the expenses actually incurred,
which she has deducted in her claim. The picking and marketing
expenses, estimated at $144.50 and $40.80, respectively, are based upon
a claimed loss of 2,800 bushels. Since I have determined the loss to
have been only 1,532 bushels, these estimated deductions should be

reduced in the proportion of 1532.5 So reduced, they total $87.32..
2800

Deducting this amount from $1,839, the net value of the corn lost
was $1,851.70, of which the loss suffered by Mrs. Wiles was one-third,.
or $617.23, and that suffered by her tenant Alan F. Olsen was $1,234.47.

Mrs. Wiles also claims the loss of three expected cuttings of alfalfa,
at 33 tons per cutting (on a basis of 17.5 acres, or slightly less than
2 tons per cutting per acre), valued at $40 a ton, plus a fourth cutting
of alfalfa for seed, with an expected yield of 112 pounds per acre
valued at 50 cents per pound. The appraisal board estimated a total
production of alfalfa of 1/2 tons per acre, valued at $20 a ton. With
respect to the number of cuttings, the district manager of the Bureau.
of Reclamation in a memorandum to the regional director dated
March 11, 1952, says:.
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* * * Ordinarily it is not possible to raise 3 crops of alfalfa in the area and
then a seed crop. At the most, the landowner could only hope to raise two..
crops with the third for seed.

This latter" statement 'is ned by conferences with' members of
the Washington staff of the Bureau of Reclamation familiar withthe
growth of crops in the area, and by reference to the 1951 Crop Sum-
mary mentioned above. This volume places the alfalfa yield of ir-
igated lands in nearby projects (substantially more than yields on
dry land, such as Mrs. Wiles' farm) at 2.5 tons per acre, the highest
average yield in the country being 4.7 tons'per acre in an area where
alfalfa can be grown almost the year round. Upon the basis of this
information, I determine 2 tons per acre as the estimated per-acre yield
of the alfalfa grown on Mrs. Wiles' land, a figure that makes allow-
'ance for a possible cutting of alfalfa seed. I also find,'by reference
to the 1951 Crop Summary, that the value of alfalfa in the vicinity
during 1951 was $20 a ton. Accordingly, the market value of the al-
falfa lost to Mrs. Wiles by reason of the activities of the Bureau of
Reclamation is represented by the following formula:

( 3.4) X2X$20=$1.62

Deducting from this amount, in the f ashion described with respect to

corn, _8 of the estimated mowing and shelling expenses of $17.50 and

$50 respectively, or $7.77, the net loss on account of alfalfa resulting
from the activities of the Bureau of Reclamation was $154.23. Of
'this loss, $51.41 was suffered by Mrs. Wiles and $102.82 by her tenant
Alan F. Olsen.

The market price of milo claimed by Mrs. Wiles of $1.12 a bushel
is confirmed by reference to the 1951 Crop Summary and is accepted
as correct, rather than the 95-cent figure of the appraisal board. On'
'the other hand, the 35-bushel per acre figure of the appraisal board
is accepted over the 40 bushels per acre claimed 'by Mrs. Wiles, after
referring to the 1951 Crop Summary. Using these figures, the above
formula yields the following gross loss:

00 + 727t)X 35X$112= $399.84.

Since no figures concerning the estimated costs of harvesting and
marketing the milo' have been given either by the appraisal board or
'by the claimant, I shall assume them to be comparable to the cost of
-picking and marketing corn, which I determined to be approximately
-5 cents a bushel. The sum of $17.85 must therefore be deducted from
$399.84, and we arrive at a net loss of $381.99. This loss is distributed
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-one-third to Mrs. Wiles, or $127.33, and two-thirds to Raymond G.
Stanton, the tenant raising the destroyed milo crop, or $254.66.

Having thus established Mrs. Wiles' losses, we arrive at. the ques-
-tion whether she has already been compensated for them under the
land-purchase contract which she executed on May 2, 1951. Under ar-
ticle 6 of that contract, she agreed to accept the sum of $13,865 "as full
-purchase price and full payment for all damages for entry upon the
said property and the construction, operation, and maintenance of
reclamation works thereon." On the other hand, article 8 gives her
-the right of possession, not only of the land covered by the flowage
easement but also of the land conveyed in fee, until December 1, 1951,
4except that the proper officers and agents of the United States shall at
dll times have unrestricted access to survey for and construct reclama-
tion works * * * and other structures and appliances incident to said
reclamation works, free of any claim for damage or compensation on
-the part of the Vendor."

If the last phrase quoted in the preceding paragraph is intended to
-protect only the officers and employees of the United States, presuma-
bly article 6 is intended to preclude Mrs. Wiles from making any
,claim for future damages, either before or after December 1, 1951.

On the other hand, it is possible to interpret article 8 as a qualifica-
tion of article 6 which permits Mrs. Wiles to claim damages for in-
juries to her possession occurring before December 1, 1951, either
against the United States or its officers or employees, except for entries
to survey or construct reclamation works.

The latter construction would appear to be the one intended by the
parties, because it would be an idle gesture to permit Mrs. Wiles by
the land-purchase contract to retain possession until December 1 of
the lands conveyed in fee, which were to form part of the irrigation
pool of the Cedar Bluff Reservoir, if it were also intended to raise the
pool within a few weeks so as to destroy the crops which under article
S she was to be permitted to harvest and retain.

However, I should reach the same conclusion even if it were not
possible to draw any inferences as to the intent of the parties. When
the language of a contract is so ambiguous that it may be construed
in two ways, that construction is adopted which is least favorable to
the party drafting the contract. In this instance, the contract having
been drafted by personnel of the United States, it must be construed
against the United States. Accordingly, I am constrained to adopt
that interpretation of. the contract which permits Mrs. Wiles to claim
damages for any loss of crops occasioned by activities of the Bureau
-of Reclamation prior to December 1 1951 other -than those resulting
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from surveying or the construction of reclamation works. Since the
raising of the pool level was neither surveying nor construction, it
does not come within the specific exceptions named, and is an activity
upon which a claim may properly be based.

DETERMINATION

Therefore, in accordance with the provisions of the Interior Depart-
ment Appropriation Act, 1953, and the authority delegated to me
by the Secretary of the Interior (sec. 22, Order No. 2509, as amended;
17 F. R. 6793)

1. I determine that-
(a) a portion of the damage occurring during 1951 to crops growing

upon lands in sec. 33, T. 14 S., R.. 23 W., Sixth principal meridian,
Trego County, Kansas, belonging to Ruth O. Wiles or to which she
had the tright of possession arose out of activities of the Bureau of
Reclamation;
* (b) as a result of the activities of the Bureau of Reclamation, Ruth
0. Wiles was damaged in the amount of $795.97.

2. Accordingly, I award to Ruth 0. Wiles the; sum of $795.97 as
damages, and I direct that this amount be paid to her, subject to the
availability of funds for such purpose.

MASTIN G. WHITE,

Solicitor.

HJALMER A. JACOBSONY
E. B. TODHUNTER

A-26543 Decided February 1o, 1953

Oil and Gas Leases-Suspension-Soldiers' and Sailors' Civil Relief Act of
1940-Segregative Effect of Erroneously Extended Lease.

Section 506 of the Soldiers' and Sailors' Civil Relief Act of 1940, which provides
for suspension of oil and gas leases under certain circumstances when lessees
are called into military service, has no application to any person already in
military service when he accepts an oil and gas tease.

An extension of an oil and gas lease granted by a competent official of the
Department of the Interior, though based upon an error of law and requiring
cancellation, segregates the land embraced in the lease and prevents iiti-
ation of rights by other lease applicants so long as it remains uncanceled
of record.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Dr. Hjalmer A. Jacobson, the appellant herein, applied on January
31, 1941, for a noncompetitive oil and gas lease on the N ½S1/2 sec. 24,
T. 29 N., R. 13 W., New Mexico principal meridian. On December
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10, 1941, he entered military service. On September 1, 1943, this De-
partment issued him a lease for a term of 5 years, which he accepted.
On January 27, 1944, he filed notice of military service in the Santa
Fe District Land Office and requested suspension of operations under
his lease, as provided in section 506 of the Soldiers' and Sailors' Civil
Relief Act of 1940 (54 Stat. 1178, 1188, 50 U. S. C., 1946 ed., App., sec.
.566). On July 17, 1944, the Commissioner of the General Land Office
[now the Bureau of Land Management] rendered a decision purport-
ing to suspend the lease for the period of Dr. Jacobson's military
service and 6 months thereafter. On April 12, 1947, Dr. Jacobson
retired from the Army. His lease would accordingly have expired on
October 12, 1952, if the decision of the General Land Office were correct.

On October 3, 1949, E. B. Todhunter applied for a noncompeti-
tive oil and gas lease on the same tract. On August 16, 1951, he filed
another application for this tract. In a decision dated September 28,
1951, the Manager of the Land and Survey Office at Santa Fe rejected
both of Mr. Todhunter's applications on the ground that the land
applied for was included in Dr.. Jacobson's lease. Mr. Todhunter
appealed to the Director of the Bureau of Land Management, con-
tending that the Jacobson lease was not effectually extended by the
decision of July 17, 1944, because Dr. Jacobson had not given notice
to the Land Office within 6 months after entering military service, as
required by law.

On June 26, 1952, the Director of the Bureau of Land Management
reversed the manager's decision on Mr. Todhunter's applications, and
held that the suspension granted by the decision of July 17, 1944, was
ineffective, that Dr. Jacobson's lease had expired by operation of law
on August 31, 1948; the end of its primary term, and that the fourth
and fifth years' rental had become a debt due to the United States.

From the foregoing decision of the Director of the Bureau of Land
Management Dr. Jacobson has appealed.

The section of the Soldiers' and Sailors' Civil Relief Act of 1940
upon which the suspension of the appellant's lease was based reads
as follows 

Sec. 506. (1) Any person holding a permit or lease on the public domain under
the Federal mineral leasing laws who enters military service may, at his elec-
tion, suspend all operations under his permit or lease for a period of time equiv-
alent to the period of his military service and six months thereafter. The term
of the permit or lease shall not run during such period of suspension nor shall
any rentals or royalties be charged against the permit or lease during the period
of suspension.

(2) In order to obtain the benefit of this section, such permittee or lessee shall,
within six months after the effective date of this Act or six months after his
entrance into military service, notify the General Land Office by registered mail
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of his entrance into such service and of his desire to avail himself of the benefits.
of this section.

(3) This section shall not be construed t supersede the terms of any contract-
for operation of a permit or lease. [54 Stat. 1188.]

The Director of the Bureau of Land Management cited the opinion
of the Comptroller General of the United States in the case of Josepl-
W. Walton, Phoenix 078873 (GIeneral Accounting Office No. B70870,,
July 14, 1947), as authority for his decision reversing the previous,
decision of the Commissioner of the General Land Office on the Jacob-
son lease suspension. The Comptroller General stated in that opinion::

Paragraph (2) of the above cited statute makes it mandatory for a lessee to-
notify the General Land Office by registered mail within six months after the-
date of his entry into military service of his desire to avail himself of the bene-
fits of paragraph (1). Furthermore, the statute contains no provision whereby
the General Land Office may in its discretion grant relief where a late notice
is filed.

It is clear, therefore, that, if section 506 were applicable to one in:
the appellant's position (i. e., to one who was not issued a lease until
after he had entered military service), he would have to file his notice
of military service within 6 months after his date of entry within the?
military service, not within 6 months after the issuance of the lease,
to him.

However, section 506 of the Soldiers' and Sailors' Civil Relief Act
of 1940 purports to grant relief to "Any person holding a permit or
lease * * * who enters military service * * *" This language
clearly indicates that section 506 applies only to persons who already
hold oil and gas leases when they are called into service. The rights
of persons who, like Dr. Jacobson, go into military service while they
have ungranted applications pending are protected by section 501
(50 U. S. C., 1946 ed., App., sec. 561). Upon request under that sec-
tion, Dr. Jacobson could have had his application held in suspension.
until he left the Army, but he could not accept the lease while in
service and then-claim relief under section 506.

It does not follow, however, from the fact that the Commissioner
erred in suspending the Jacobson lease that Mr. Todhunter's appli-
cation should be accepted. The Director of the Bureau of Land Man- -
agement apparently regarded his predecessor's decision as a complete
nullity. Departmental precedents, on the contrary, establish that
where a competent official who has jurisdiction over the subject matter
issues an oil and gas lease, its existence must be recognized even.
though it was issued in violation of law. Reay v. Lackie, 60 I. D. 29
(1947) ; Bettie H. Reid, Lucille H. Pip7kin, 61 I. D. 1 (1952); Transco-
Gas c Oil Corporation et ano., 61 I. D. 85 (1952). In such cases the
lease has uniformly been ordered canceled, but not declared void from
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its inception. The rule is otherwise, of course, where some explicit
provision of law makes the official's action void (John L. Mcilan,
61 I.D. 16 (1952) ), or where he lacks jurisdiction over the subject mat-
ter, as, for instance, when a lease has been issued to another person.
Cf. l. N. Hagood, A-26226 (October 5, 1951). That case emphasizes
that the word "cancellation" connotes the annulment or avoidance of
something which has been in force. Equity and administrative fair
play require such a view of the effect of erroneous decisions made by
competent officials within their jurisdiction. Otherwise a favorable
decision becomes a trap if erroneous. In the instant case, for example,
to hold the extension a complete nullity is actually to give it the effect
of throwing the land involved open for leasing to everyone except
the person it purported to favor. If a "nullity" it would not prevent
others from filing effective applications for new leases at the end of
the primary term of Dr. Jacobson's lease, but it would (and did)
prevent Dr. Jacobson from making a timely application for renewal.

A lease merely subject to cancellation, so long as it remains of record
and uncanceled, segregates the land it embraces from the public
domain and prevents third parties from initiating rights in such land.
United States v. United States Borai Company, 58 I. D. 426, 444
(1943), and cases cited therein. There appears to be no substantial
distinction between an improper extension of an oil and gas lease and
the improper issuance of one. Accordingly, the Todhunter applica-
tions should have been rejected.

No question of law is presented with respect to the fourth and fifth
years' rentals under the Jacobson lease. A pencil notation of unde-
termined origin included in the record of this case indicates that the
rentals have already been paid. If they have not, they are now due
and payable regardless of whether the lease expired at the end of its
original term on August 31, 1948, or on October 12, 1952, as provided
by the erroneous decision of July 17. 1944.

In his appeal Dr. Jacobson contends he has a preference right to a
renewal of his lease by virtue of a letter he sent to the District Land
Office at Santa Fe on December 2, 1948. Whether the lease is deemed
to have expired on August 31, 1948, or on October 12, 1952, on both
dates the regulations of the Department required an application for
a preference-right lease to be submitted during the last 90 days of the
lease term and to be accompanied by a filing fee and the first year's
rental. A special form of application was required in 1952. In 1948
no such form was required, but the applicant had to submit statements
as to his citizenship and interests in other oil and gas leases and appli-
cations, a description of the lands sought to be leased, and a statement
that he was ready to pay the remainder of the rent and to furnish bond.
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For the regulations in effect during 1948, see 43 CFR 192.130, 192.42
(Circular 1624, 11 F. R. 12956) ; for those in effect during 1952, see 43
OFR, 1951 Pocket Supp. 192.42, 192.130. Dr. Jacobson's letter clearly
did not comply with any of. these regulations.' Consequently, it
furnished no basis for a preference-right lease.:

Since the purported extension of Dr. Jacobson's lease expired by its
own terms on October 12, 1952, the question of its cancellation has be-
come moot.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17
F. R. 6794), the Director's decision is reversed to the extent that it
directs reinstatement of E. B. Todhunter's applications; and the case
is remanded to the Bureau of Land Management for determination as
to' whether the fourth and fifth years' rentals under lease Santa Fe
076281 have been paid, and if they have not, the Director's decision is
affirmed to the extent that it requires payment.

The Bureau of Land Management is further instructed to give
advance notice to Dr. Jacobson and Mr. Todhunter and the public
generally of the time when the tract in question willbe opened again
to the filing of applications for oil and gas leases.

W. II. FLANERY,
Acting Solicitor.

OSCAR L. BUTCHER AND CARL L. SACKETT

A-26498 Decided February 16, 1953

Oil and Gas Leases-Renewals-Time Limit-Waiver.
The departmental regulation which provides that holders of 20-year oil and

gas leases who desire to renew such leases should file applications for.re-
newal within certain time limits will be waived in the case of a tardy
application, where it appears that several wells have been drilled on the
leasehold, other investments have been made in the lease, and efforts have
been made to resume operations on the lease.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Oscar L. Butcher's 20-year oil and gas lease (Buffalo 023304) ex-
pired on September 13, 195. On February 11, 1952, almost 5 months
later, Mr. Butcher and Carl L. Sackett filed a joint application for the
renewal of the lease. They stated in the application that Mr. Butcher
had assigned the lease to Mr. Sackett on June 1, 1938.

On March 4, 1952, the Assistant Director of the Bureau of Land
Management denied the application for renewal on the ground that
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it was filed too late. Messrs. Butcher and Sackett have appealed to
the head of the Department from this decision.

43 CFR 192.61 provides that an application to renew a 20-year
oil and gas lease "should be filed * * * at least 90 days, but not more
than six months, prior to the expiration of its term." In Melvin N.
Armstrong et a., A-26474 (August 22, 1952), it was held that this
provision was not mandatory and could be waived in an appropriate
case, but that a waiver would not be granted in the absence of a clear
and persuasive showing that the delay in filing the renewal application
was not unreasonable.'

In the present appeal, no explanation is offered as to why Mr.
Butcher, the record titleholder of the lease, was tardy in filing his ap-
plication for renewal. The only explanation for the delay is that, be-
cause of illness and family circumstances, Mr. Sackett overlooked the
filing of the renewal application. The assumption throughout the
appeal is that Mr. Sackett is the real party in interest because of the
purported assignment of the lease to him in 1938.

This Department, of course, cannot recognize Mr. Sackett as having
any interest in the. lease. At the time the purported assignment was
made, section 30 of the Mineral Leasing Act (30 U. S. C., 1946 ed.,
sec. 187) clearly stated that "no lease issued under the authority of this
act shall be assigned or sublet, except with the consent of the Secre-
tary of the Interior," and a departmental regulation in effect since
March 11, 1920,. provided that "leases may be assigned * * * upon
first obtaining consent of the Secretary of the Interior." (43 CFR, 1940
ed., 192.41.) Also, section 2 (k) of Mr. Butcher's lease provided that
he was "En] ot to assign this lease or any interest therein * * * except
with the consent in writing of the Secretary of the Interior first had
and obtained." The purported assignment to Mr. Sackett has, there-
fore, been completely ineffective so far as the Department is concerned
because the consent of the Department was never given to the assign-
ment or even requested. Even now the appellants have not requested
the approval of the assigmnent.2

However, the records of the Geological Survey show that eight wells
have been drilled on the leasehold (all of which have been plugged and
abandoned), and that full compliance has been made with the operat-
ing regulations applicable to the lease. The appellants state that,

1 Such a showing was held not to have been made in the Armstrong case where there
was a delay of more than 17 months in filing the renewal application. However, upon
a subsequent detailed showing by the lessee of the reasons for his 17 months' delay in
applying for a renewal, the time limit in the regulation was waived. Melvin N. Armstrong
*eial., A-26474 (Supp.), November 14, 1952.

2 It may be noted that if the assignment is considered to have been submitted for approval
on February 11, 1952, when the joint application for renewal was filed, it could, upon
approval, take effect only as of March 1, 1952. 30 U. . C., 1946 ed., sec. 187a.

330185-55 11
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although no operations have been conducted on the lease since October
8, 1942, efforts have been made since that date to resume operations
and, in anticipation of resumption of operations, there has been main-
tained on the lease certain itemized oil-well equi ill'have
no value except as junk if the lease is not renewed. The appellahts

:falso state that since 1943. the amount of $2,769.21 has been spent to
hold the lease while efforts have been made. to resume operations

In view of these factors, which show that a considerable investment
ha§'been made' in the lease, it appears equitable to waive the time
requirement for the filing by: Mr. Butcher of his renewal application,
despite the fact that he has offered no explanation for his delay in
applying for a renewal.

'Therefore, the Assistant Director's decision is reversed, and the case
is remanded to the' Bureau of Land Management for further consid-

*'eration of and action on Mr. Butcher's renewal application.

JOEL2 D. Wowrsonw,
Assistant Secretary.

APPEAL OF IRODARMEL PLUMBING COMPANY

CA-182 Decided March 4, 1953

Contract Appeal-Duty of Contractor Under Supply Contract-Necessity of
Giving Timely Notice of Delays in Writing-Showing .of Actual
.Damage Under Liquidated Damages Provision..

Where; the essence of a contract is the promise to supply and install devices
which will, meet the standard set in the contract, a delay by the contractor
in performing.the contract is not excusable under the "Delays-Damages"
clause of the standard Govrnment supply contract when it''is caused by 3
the contractor's failure to order devices that would meet the contractual

i standard.
The obligation of: a contractor to obtain and install devices which will meet

a standard fixed by the contract is not. fulfilled when the contractor relies
on the representations of a supplier.

In order to satisfy the standard requirement in a Government contract respect-
ing notices of delay, written notice must be given.

Officials of this Department do not have authority to waive the iiposition of
liquidated damages on. equitable grounds or on the asserted ground that
the Government actually did not suffer any loss by reason of the delay in

*0 : completing a particular contract.

ADIIIISTRATIVE DECISION

Rodarmel Plumbing Company, Chico, California,. filed an appeal
dated September 11, 1952, from a decision dated August 21, 1952, of
the contracting officer of the Bureau of Reclamation denying the
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appellant's claim for relief from the payment of liquidated damages,
which were assessed under Contract No. 175r-3222 dated July 19,1951,
Specifications No. 200C-167. The work was done in connection with
the Central Valley Project of the Bureau of Reclamation in California.

The contract, which was on the standard form for United States
Government construction contracts (Form No. 23, revised April 3,
1942), required the contractor to furnish and install 20 evaporative
coolers for 10 duplex cottages at the Toyon Government Camp, near
Redding, California. The work was to be commenced and completed
in accordance with the provisions of paragraph 21 of the specifica-
tions. That paragraph provided in part that:

The contractor shall begin work within ten (10) calendar days after date
of receipt of notice to proceed, and shall complete all of the work within forty
(40) calendar days from the date of receipt of such notice: * *

The contractor received notice to proceed with the work on August
9, 1951. The date of final completion for all of the work, therefore,
became September 18, 1951. The work, however, was not completed
and accepted by the Government until December 6, 1951, 79 calendar
days after the scheduled completion date.

By August 22, 1951, the number of coolers and all but six:of the
ceiling registers required by the specifications had been installed. On
September 17, 1951, the contractor filed a written notice with the con-
tracting officer that it had- not yet received the six registers because
of a shutdown in the plant of the contractor's supplier. The six regis-
ters were shipped on October 2, 1951, and were installed shortly there-
after.' In the meantime, however, those coolers that had been in-
stalled failed to perform in accordance with the requirements of the
specifications. New coolers were eventually acquired and installed
by the contractor, but only after a delay of 9 calendar days.

Liquidated damages in the amount of $15 for each calendar day
of delay were assessed by the Government pursuant to the provisions
of paragraph 22 of the specifications. The contractor, in a letter
dated January 22, 1952, objected to the assessment of the liquidated
damages and requested a review of the entire question of damages.

On August 21, 1952, the contracting officer issued a finding of fact
and decision denying the request of the contractor for an extension
of time to cover the period of delay on the ground that the contractor

1 Respecting these registers, the contracting officer, in his finding of fact, said : "The
Inability of the contractor to secure six ceiling registers until after the time for completion
of the contract need not be considered as a possible excusable cause of delay, for even
after the registers were received and installed, the work remained incomplete because the
contractor still was not able to install satisfactory coolers. Hence, the only question to
be treated here is whether the contractor's difficulty in procuring coolers meeting the per-
formance requirements of the specifications was an excusable cause of delay under Article
.9 of the contract."
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had failed to notify the contracting officer of the delay within ten days
from its beginning. The contracting officer also found that the. de-
lay was not attributable to unforeseeable causes on the ground that
unexpected delay by a supplier does not automatically excuse the
prime contractor, and that the contractor had submitted no evidence
that its delay resulted from unforeseeable causes. The contracting
officer further found that there was no.merit in the contractor's con-
tention that the Government had suffered no actual damages because
of the delay. On September 11, 1952, the contractor appealed from
the findings of fact and decision of* the contracting officer.

In its appeal, the contractor asserts that the coolers were installed
prior to the completion date fixed by the contract, that it was merely
the corrective work that wasnot completed until a later date, and that
-the corrective work was delayed due to unforeseeable causes beyond
its control and without the fault or negligence of the contractor.

Theprovisions of paragraph 15 of the specifications not only re-
tiuired that the 20 evaporative coolers were to be furnished and. in-
stalled by the contractor in the cottages .at the Toyon Government
camp, but they also required that the coolers be installed "in accord-
ance with these specifications." This requirement encompassed,
among other, things, the provisions of paragraph 26 of the specifiea-
tions, which required that "Each evaporative cooler shall deliver a
minimum of 1,700 cubic feet of air per minute." The contracting
officer stated in the findings of fact that "tests on September 18, 1951,.
revealed an average output of only 250 cubic feet of air per minute"
for the coolers.

Thus, the delay in this ease was caused by the failure of the con-
tractor initially to obtain coolers that would meet the standards of
performance required by the specifications. Yet the obligation to
obtain and install coolers that would deliver 1,700 cubic feet of air
per minute was the very essence of the contract under consideration.
The contractor was at liberty to test or examine various types of coolers
to ascertain whether they would measure up to the standard of the
specifications, or, it was free to rely on the advice of a supplier, as
it seems to have done. The contractor cannot, however, excuse its
failure to complete the work under the contract within the-time speci-
fied by showing that it made no independent attempt to appraise the
coolers which were ordered initially or by showing that its supplier
was careless or mistaken. There were, therefore, in this case no "de-
lays in the completion of the work due to unforeseeable.causes beyond
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the control and without the fault or negligence of the contractor,
including, but not restricted to, * * * delays of subcontractors due
to such causes * * *" within the meaning of article 9 of the contract,
which provides for- extensions of time. Carnegie Steel Co. v. United
States, 240 U. S. 156 (1916) ; Krauss v. Greenbarg, 137 F. 2d 569 (3d
Cir. 1943), certiorari denied, 320 U. S. 791, rehearing denied, 320
I. S. 815.

II

The contractor does not dispute the finding that it failed to give a
written notice to the contracting officer 10 days after the beginning of
the delay, as article 9 of the contract provides. However, the con-
tractor alleges that the "Bureau of Reclamation and numerous offi-
cials and agencies, employees and officers were fully cognizant of the
situation, and the contractor kept it fully informed and advised on
all the facts all the time." The contractor states further that there
was no indication that the Bureau of Reclamation "intended to rely
on the technical written notice of delay, as all indications were to the
contrary."

The contractor has not shown that the contracting officer did, in
fact, have actual notice of the delay, but even such a showing by the
contractor would be insufficient to, satisfy the requirement of article
9 of the contract that notices of delay be in writing. United States v.
Cunningham, 125 F. 2d 28 (D. C. Cir., 1941) ; Associated Piping and
Engineering Company, Inc., 61 I. D. 60 (1952).

III

Finally, the contractor contends that the imposition of liquidated
damages is discretionary and, in this instance, would impose an unfair
burden on the contractor, who acted in good faith and with reasonable
diligence in reliance upon "the representation of a reputable supplier,
which in turn relied upon the representation of a reputable manufac-
turer," and that the Government actually suffered no damage as a
result of the delay in the completion of the work.

It is well established that, if a provision for liquidated damages in
a contract is a reasonable one, it is not necessary for the party enforc-
ing it to show that any actual damage was sustained. Vise v. United
States, 249 U. S. 361, 364-367 (1919); United States v. Bethlehem
Steel Company, 205 U. S. 105, 120-121 (1907). AsstatedbytheCourt
of Claims in a recent decision:

* * * we cannot assume that the mere failure to assert the existence of actual
damage to defendant necessarily implies that no actual damage in fact resulted.
Certainly under the rule prevailing in the Federal courts today actual damage
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is not a necessary allegation nor required proof where the contract contains a
valid provision for liquidated damages-"Recovery of liquidated damages is
allowed upon mere proof of an explicit contractual undertaking to that effect.
No proof that, in fact, damages did not flow from the breach is allowed." Bron
Jackson Co. v. The United States, 35 F. Supp. 665 (S. D. Calif.). In the second
place the test is not what appears at the termination of the contract but what
the parties must have fairly intended when the contract was made. The amount
stipulated In the contract as liquidated damages for a breach thereof, and which
is regarded by the courts as liquidated damages rather than as a penalty, may
be recovered in the event of a breach, even though no actual damages are suf-
fered as a consequence of such breach. * * * Weathers Bros. Transfer Co., Inc.,
v. United States, 109 Ct. Cl. 310,320-321 (1947).

Moreover, the authority of administrative officials of the Depart-
ment to excuse the contractor from the payment of liquidated damages
in the event of a delay in the performance of the contract is limited
by the terms of the contract to situations where the failure to perform
on time is attributable to "causes beyond the control and without the
fault or negligence of the contractor." Officials of this Department
do not have any authority to waive the imposition of liquidated dam-
ages on equitable grounds. See Royal Indemnity Co. v. United States,
313 U. S. 289,294 (1941).

DETERMINATION

Therefore, pursuant to the authority delegated to me by the Secre-
tary of the Interior (sec. 24, Order No. 2509, as amended; 17 F. R.
6794), the findings of fact and decision of the contracting officer are
affirmed.

CLARENCE A. DAVIS,
Solicitor.

J. B. M UMCOCK

A-26568 Decided March 4,1953

Oil and Gas Leases-Suspension of Production-Expiration of Term.
Where an oil and gas lease is governed by the Mineral Leasing Act as it existed

before its amendment on August 8, 1946, if production is ordered suspended
by authority of the Secretary of the Interior, the term of the lease win be
automatically extended so long as the order of suspension remains in effect.

An order issued by authority of the Secretary of the Interior requiring sus-
pension of production under an oil and gas lease cannot be abrogated by
the lessee, and will remain in effect until revoked by authority of the Sec-
retary or until it expires by its own terms.

Where a lessee having only gas wells on his lease has been directed to suspend
the production of gas from the lease for an indefinite period of time in order
to conserve reservoir energy for the production of oil, -the plugging and aban-

ldonment of the gas wells by the lessee several years later cannot be consid-
ered as having terminated the suspension order.
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APPEAL FROM THE BUREAU OF LAND MANAGEMENT

J. B. Mulcock has appealed to the head of the Department from a
decision rendered August 13, 1952, by the Associate Director of the
Bureau of Land Management, in which it was held that his noncom-
petitive oil and gas lease on the N1/2SW/4 sec. 24 and the SWI/4 sec.
25, T. 16 S., R. 30 E., New Mexico principal meridian, had expired on
December 31,1946.

Both the tracts in question, together with other land, were originally
embraced in noncompetitive oil and gas lease, Las Gruces 029424, is-
sued to Ada Nye Etz for a 5-year term beginning January 1, 1940.
Mr. Mulcock became lessee of the two tracts by various mesne assign-
ments, which were approved by the Department on May 1, 1945.

Between April 25, 1940, and October 19, 1940, Mr. Mulcock drilled
a well in the SW1 /4SW1 /4 sec. 25 and struck gas only, the well having
an initial daily capacity of 4,000,000 cu. ft. At that time, he was ap-
parently acting as operator for a preceding assignee of the leasehold.
Under temporary approval from the district engineer of the Geolog-
ical Survey for production of 1,000,000 cu. ft. of gas a day, Mr. Mul-
cock started producing this well in March of 1941, and continued until
July of 1942.

During this period, drilling for and discovery of oil on surround-
ing tracts convinced the local officials of the Geological Survey that
the Mulcock well was in the gas cap of an oil-producing reservoir
and was wasting pressure necessary to efficient production of the oil.
Accordingly, on May 30, 1942, the Acting Oil and Gas Supervisor
at Roswell, New Mexico, ordered Mr. Mulcock to shut in his well,
which he did the following July.

That same year Mr. Mulcock drilled a well in the SE1/4 SW/ 4 sec.
25, and again struck gas only; this well had an initial capacity of
6,000,000 cu. ft. per day. On October 22, 1942, before there had been
any commercial production from this well, the Oil and Gas Super-
visor ordered him not to produce it either, for the same reason that the
first well was shut in. Accordingly, there has been no production
from the tracts embraced in lease, Las Cruces 063925, since July of
1942.

The third paragraph of section 17 of the Mineral Leasing Act, as it
existed in 1942, contained the following language:

* * * Provided, That no such [oil and gas] lease shall be deemed to expire by
reasons of suspension of prospecting, drilling, or production pursuant to any
order or consent of the said Secretary: * * *. [49 Stat. 677.]

Although this proviso was deleted from the act in 1946, all rights
acquired under the law as it previously existed were declared in sec-
tion 15 of the amendatory act (60 Stat. 958) to be governed by the
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law in effect at the time of their acquisition. The Oil and.Gas Super-
visor's orders of May 30 and October 22, 1942, were within the scope
of the authority delegated to him under the operating regulations
0; promtlgated by the Secretary of the Interior (30 CFR 221.2(c) (n),
221.9) and were, therefore, in legal effect orders of the Secretary of
the Interior. They appear never to have been rescinded. Accordingly,
Mr. Mulcock's lease, Las Cruces 063925, has not expired, but will con-
tinue in force so long as the shut-in orders remain unrevoked.

In March 1949; Mr. Mulcock removed the casing from both wells
and plugged them, after first receiving the approval of the Oil and Gas
Supervisor. The decision of the Associate Director of the Bureau of
Land Management seems to hold that these acts somehow terminated
Mr. Mulcock's lease. It would appear, however, that an oil and gas
lease cannot be relinquished except by the filing of a formal surrender
in accordance with section 30(b) of the Mineral Leasing Act (30
U. S. C., 1946 ed., sec. 18M) and the regulations adopted thereunder
(43 OYR 192.160). ICVf. Lugard Peisie , A-26300 (February 13,
1952). Nor can the abandonment of the wells be considered to have
terminated the suspension of production which held the lease in exist-
ence beyond its expiration date. Under the circumstances of the in-
stant case, there would be no logic in holding the suspension of produc-
tion to be dependent upon the lessee's maintaining a well capable of
producing. The suspension order was for the stated purpose of con-
serving gas pressure necessary to efficient production of oil from the
geological structure. Therefore, it was reasonable to assume that it
Would remain in effect so long as oil remained in the structure to be
produced. During that period, which might last many years, there
would be no point in Mr. Mulcock's maintaining perfectly useless gas
wells in operating condition.' Nor can we say that the cause for the
continued suspension of production ceased to be the official shut-in
order and.became Mr. Mulcock's own act after he plugged the wells,
because the plugging itself was no more than a reasonable reaction to
an order which had made the wells useless for the foreseeable future.
The continuing cause of the suspension of production ever since 1942
has, therefore, been an order issued pursuant to authority vested in the
Secretary of the Interior. This order will save the lease from expira-
tion until it is revoked by competent authority.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17
F. R. 6794), the decision of the Associate Director of the Bureau of
Land Management is reversed.

CLARENcE A. DAVIs,
* .C : - :; : Solicitor.
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A-26609 Decided April 9, 1953

Oil and Gas Leases-Defective Application-6-Mile Square.

An application for a noncompetitive oil and gas lease covering lands within
an area which, contrary to departmental regulations and the instructions
on the form of application used, exceeds a 6-mile square is subject to re-
jection.

Where a noncompetitive oil and gas lease is issued by the manager of a land
office covering lands within an area which exceeds by 40 acres the 6-mile-
square limit fixed by departmental regulation and the instructions on the
form of application used, and the rights of no third persons are prejudiced
thereby, the lease should not be canceled.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Pursuant to an application filed on July 26, 1951, by Earl W. Ham-
ilton, oil and gas lease Montana 03100 was issued as of February 1,
1952, covering 1,595.26 acres of land in Montana. (30 U. S. C., 1946
ed., sec. 226.) On May 16, 1952, Hazel V. Crowe filed a protest against
the issuance of Mr. Hamilton's lease on the ground that the lands
covered thereby are not entirely within a 6-mile square. In a decision
of October 20, 1952, the Assistant Director of the Bureau of Land
Management held Mr. Hamilton's lease for cancellation. Mr. Hamil-
ton has taken an appeal to the head of the Department from the As-
sistant Director's decision.'

When Mr. Hamilton's oil and gas lease application was filed, one
departmental regulation (43 FR, 1951 Pocket Supp., 192.42(d))
provided that an offer to lease "must cover only lands entirely within
a six-mile square." Another departmental regulation (43 CFR, 1951
Pocket Supp., 192.40) provided that-

* * Leases for not to exceed 2,560 acres, except where the rule of approxi-
mation applies, within a six-mile square, may be issued for all other land subject
to the act [i. e., land not within the known geologic structure of a producing oil
or gas field], to the first qualified offeror *

Paragraph 9 of the General Instructions on the reverse side of the
Offer to Lease and Lease for Oil and Gas filed by and issued to Mr.
Hamilton, states, among other things, that-

The offer will be rejected * if (a) * * * the lands are not entirely within
a 6-mile square * *

1The Assistant Director's decision states that the protestant filed an application (Mon-
tana 08346) for the land included in Mr. Hamilton's lease. This application was rejected
in the decision of October 20, 1952, because the land applied for was covered by an out-
standing oil and gas lease. The protestant did not appeal from that decision. The ap-
pellant sent copies of his notice of appeal from the Assistant Director's decision and of his
brief in support of his appeal to the protestant by registered mail, but she filed no brief
or any other document respecting that appeal.
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Presumably through inadvertence, the lease which was issued to Mr.
Hamilton covers land in an area which exceeds the 6-mile-square limit
to the extent of a quarter-quarter section or one-sixteenth of a square
mile. The acreage covered by the lease is less than the maximum 2,560
acres set by regulation. It appears that there was no conflicting appli-
cation for any of the land covered by the lease when it was issued to
Mr. Hamilton.

The issuance of an oil and gas lease of land in an area exceeding the
6-mile-square limit is, not prohibited by the, Mineral Leasing Act (30
11. S. C., 1946 ed., sec. 181 et seg.). However, the issuance of an oil
and gas lease covering lands in an area exceeding a 6-mile square is
inconsistent with the above-quoted portions of the departmental regu-
lations and instructions. Hence,'an offer covering land not entirely
within a 6-mile square is subject to rejection. 'Adah G. Macauley,
A-264:19 (September 3, 1952); paragraph 9, General Instructions,
Offer to Lease and Lease for Oil and Gas Form No. 4-1158, first edition,;
filed by and issued to Mr. Hamilton. The question in this case S
whether a lease which was issued on the basis of an offer which could
have been but was not rejected for that reason, should be canceled.

As a matter of law, there is no requirement that a lease must be can-
celed if a departmental regulation or an "instruction" of the character
here involved is violated. 2 Assuming that the authority to cancel
for such violation exists, should it be exercised in this case? Here the
manager should have known of the excess acreage and he should not
have issued a lease covering such excess acreage. The issuance of the
lease did not prejudice the rights of any other person. The lands
covered by the lease exceed the 6-mile-square limit by the relatively
small area of a sixteenth of a square mile or 40 acres. In these circum-
stances, the cancellation of the lease does not seem to be justified. Cf.
L. N. Hagood, 60 I. D. 462 (1951) Mel'vin N. Armstrong, Montana-
Dakota Utilities Conipany, A-26474 (Supp.) (November 14,1952).

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17
F. R. 6794), the Assistant Director's decision is reversed, and the case
is remanded for further proceedings not inconsistent with this decision.

- CLARENCE A. DAvis,
- 0: 5: :: 0: ; 0 ~~Solicitor.

2 30 U. S. C., 1946 ed., sec. 188; section 7 of the lease terms on the reverse side of lease
issued to Mr. Hamilton. :
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CA-177 Decided April 16, 1953

Contract Appeal-Liquidated Damages-Substitute Material.
Where the completion of a contract was delayed because of the action of the

contracting officer in determining whether substitute materials should be
approved under a provision in the specifications of the contract permitting
the use of substitute material, with governmental approval, whenever the
contractor is unable, despite diligent efforts, to procure the materials required
by the specifications, liquidated damages should not be assessed against the
contractor for such delay.

ADXITNISTRATIVE DECISION

Sacramento Electric Works, 835-841 43d Street, Sacramento, Cali-
fornia, filed an appeal dated August 22, 1952, from the findings of fact
and decision of the contracting officer dated June 25, 1952, which de-
nied in part a request of the appellant for an extension of time to
complete a contract with the Bureau of Reclamation dated July 10,
1951. The contract, No. 175r-3170, which was on U. S. Standard Form
No. 23 for Government construction contracts (revised April 3, 1942),
provided for the construction of the electrical distribution system for
construction headquarters at Folsom Power Plant, under Schedule
No. 2 of Specifications No. 200C-163 and Supplemental Notices Nos.
1, 2, and 3, Central Valley project, California.

Pursuant to paragraph 22 of the specifications the contractor was
given notice to proceed on August 18, 1951. The contractor, as pro-
vided in paragraph 22(a) (3) of the specifications, was to complete
the 12-kv distribution line 90 days after receipt of notice to proceed
and was to complete the remainder of the work, construction of sec-
ondary distribution system, under paragraph 22 (a) (4), 120 days
after receipt of such notice. The construction of the 12-kv distribution
line was completed on December 8, 1951, or 22 days after the 90-day
period had expired on November 16, 1951, while the remainder of the
work was completed on December 23, 1951, or 7 days late.

Under the terms of paragraph 23 of the specifications the contractor
was assessed liquidated damages at the rate of $15 per day for each
calendar day of delay in the completion of the 12-kv distribution line
and $25 for each calendar day of delay in the completion of the
remainder of the work.

Although the record before me does not so indicate, the contractor
apparently objected to the assessment of the liquidated damages and
the contracting officer, therefore, issued his findings of fact and deci-
sion of June 25, 1952. In that finding of fact and decision the con-
tracting officer denied the contractor's request for an extension of
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time for the delay in the completion of'the 12-kv distribution line
on the ground that the delay was not the result of an unforeseeable
cause within the meaning of article 9 of the contract. He did, how-
ever, grant an extension of 7 calendar days for the delay in the com-
pletion of the remainder of the work on the ground that'that delay
was the result of an act of the Government in failing to make a build-
ing available for attachment of the service drops as required by the
contract and that such a delay was one which the contractor could not
reasonably have foreseen or anticipated.

The contractor appealed from the decision of the contractingofficer,
seeking an extension of 22 calendar days for the delay in completion
of the 12-kv distribution line on the ground that the insulators of
the type required by paragraph 166 of the specifications were not
available.

As previously noted, the contractor received notice to proceed with
the work under the contract on August 18, 1951. On August 2 the
contractor placed an order (with Line Material- Company, 101 Wil-
liams Street, San Francisco 24, California) for the 7½-inch ball and
socket type strain insulators and dead end shoes required by the speci-
fications. Line Material Company ordered the insulators from an
eastern supplier on August 5, 1951, but because of a shortage of the
specified insulator, delivery was rendered impossible. Thereafter,
the contractor sought without success to obtain the insulators from
other sources, among which were Westinghouse Electric Co., General
Electric Supply Co., Thompson & Diggs Co., Valley Electric Co.,' and
Graybar Electric Co.

In a letter dated November 14, 1951, the contractor informed the.
Bureau of Reclamation of its inability to obtain the specified insula-
tors and requested permission to employ a substitute type insulator
together with a request for an extension of time to finish the work in
the event the proposed substitution was not agreeable. On November
15, 1951, the contractor was verbally notified that its proposed substi-
tution'was not acceptable and was requested to exhaust all possible
sources for obtaining the insulators. The verbal instructions were
confirmed by a letter dated November 20, 1951, from the construction
engineer on the project.

Subsequently, on December 6, 1951, the contractor verbally'informed
the Government that it had made additional unsuccessful attempts to
obtain the specified insulators. The Government, after conducting a
survey, verified the fact that the stock of specified insulators had been
completely exhausted in all of the local supply houses and on Decem-
ber 7, 1951, authorized the use of the substitute insulators, which were
then procured and installed by the contractor on December 8, 1951,
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a period of 22 calendar days after the scheduled completion date for
that phase of the work.

The contracting officer, in his findings of fact and decision dated
June 25, 1952, stated that:

Although there appears to be no doubt that a shortage occurred in the supply
of the specified insulators, this alone does not excuse a delay in the performance
of the contract. The Comptroller General has stated the general rule as follows
in 15 Comp. Gen. 313,315 (1935)

" * * When a contractor enters into a contract without having on hand
material necessary to the performance of such contract, it cannot be said
that the unexpected delay in obtaining such material is delay due to an
'unforeseeable cause' excusing performance by the contractor."

The only exception to this rule is where the failure of the supply is caused by
"conditions so abnormal, extraordinary, or unusual that they reasonably could
not have been anticipated or foreseen at the time the contract was formulated."
See 22 Comp. Gen. 1127, 1129 (1943). 27 Comp. Gen. 621, 624 (1948). The
record reveals no evidence indicating the reason for the shortage in the supply
of the specified insulators, although the contractor was requested to submit
such evidence. The only reply to this request was a letter which the contractor
received from the Line Materials Company, attached and marked Exhibit IC",
which indicated that there existed a shortage in the supply of the specified
insulators at the time the contractor placed his order. Since there is no evi-
dence that the shortage of the supply of the specified insulators was caused
by "conditions so abnormal, extraordinary, or unusual that they reasonably
could not have been anticipated or foreseen at the time the contract was formu-
lated", no extension of time may be granted for a delay in the performance of
the contract caused by the shortage.

The rulings of the Comptroller General which the contracting
officer cites do not absolutely exclude a shortage of materials from
the category of excusable delays under the standard form of contract.
If it were necessary for me to rule upon the point, I would be inclined
to the view that the contractor could not reasonably have been expected
to foresee that it could not, over a period of 3/2 months, obtain the
insulators with which this appeal deals.

In this contract, however, the provisions of article 9 and paragraph
22 of the specifications, as amended, relating to liquidated damages,
must be read in connection with that part of subparagraph (b) of
paragraph 25 of the specifications which reads as follows:

* * * Materials furnished by the contractor shall be of the type and quality
described in these specifications. The contractor shall make diligent effort
to procure the specified materials from any and all sources, but where because
of Government priorities or other-causes, materials required by the specifica-
tions become unavailable, substitute materials may be used: Provided, That
no substitute materials shall be used without prior written approval of the
contracting oicer, said written approval to state the amount of the adjustment,
if any, to be made in favor of the Government. The contracting officer's determi-
nation as to whether substitution shall be permitted and as to what substitute
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materials may be used shall be final and conclusive. If the substitute materials
approved are of less value to the Government or involve less cost to the con-
tractor than the materials specified, an adjustment shall be made in favor of
the Government, and where the amount involved or the importance of the sub-
stitution warrants, an order for changes will be issued; otherwise the adjust-
ment will be handled by deduction from payments to the contractor on the basis
of prices stated in the written approval. No payments in excess of prices bid
in the schedule will be made because of substitution of one material for another,
or because of the use of one alternate: material in place of another.

This provision of the contract was not required to enable the Gov-
ernment to permit a substitution of materials called for by the speci-
fications, because under article 3 of the contract the Government might
unilaterally have changed the specifications. Therefore, it is reason-
able to suppose that this provision of 'the' contract was intended to
afford some relief to the contractor if, in 'spite of diligent efforts on
its part, particular materials proved, to be unavailable, and if the
materials proposed as substitutes would serve as well from the stand-
point of performance as those originally specified.i

It is unnecessary on this appeal to decide whether, in' view of the
language as to the conclusiveness of the determination of the con-
tracting officer on thematter of substitutions, the contractor would
in any situation have had a ight- to require the acceptance by the
Government of a proposed substitute. It is sufficient to note in this
regard that the provision would have no real meaning unless it enabled
the contractor in a proper case to toll the running of the period set
for completion of the work or to terminate the period of, delay for
which'licuidated damages 'might be assessed.

The 'undisputed facts in the record which are relevant~to the appli-
cation of the provision' of the specifications quoted above appear to
be as follows. The contractor, both before and after the receipt of
the notice to proceed, endeavored diligently to obtain the insulators
required by the specifications, 'and in a letter dated November 14,
1951, it notified the Bureau of Reclamation of the unavailability of
the insulators and its'efforts to obtain them. The Bureau in a letter
dated November 20, 1951, refused the-proposed substitute and urged
the contractor to' exhaust all sources of supply. The contractor on
December 6, 1951, informed the Bureau that it had without success
made additional attentpts to obtain the insulators. The Bureau by
means of a survey verified the unavailability of the insulators at all
the local supply hou'ses, and approved the use of the substitute insu-
lators on December 7, 1951. The substitute insulators were installed
on the following day. 

It also appears, from a memorandum dated October I1 '1952, from
the Acting Regional IDirector to' the Commissioner of Reclamation
that "The only reason for refusing earlier permission to use substi-
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tute insulators was because of the desire to standardize materials for
maintenance purposes. These substitute insulators served the same
purpose and are equal in all respects to those required by the speci-
fications."

Under my reading of the provision of paragraph 25 of the speci-
fications discussed above, when the contractor notified the Govern-
ment that it had diligently but unsuccessfully sought to obtain the
insulators and proposed an adequate substitute, the Government had
a reasonable time after receipt of the notification to verify the con-
tractor's diligence, the unavailability of the insulators, and the ade-
quacy of the substitute. Thereafter, assuming that the contractor had
been diligent, the insulators were unavailable, and the substitute insu-
lators adequate (as was the case here), no liquidated damages were
assessable whether the proposed substitute was accepted or not.

The time fixed under the other provisions of the contract for the
completion of the 12-kv distribution line on which the insulators were
to be installed was November 16, 1951. The contractor waited until
November 14, 1951, to notify the Bureau of Reclamation by letter that
a situation such as contemplated by the provision of paragraph 25
quoted above had arisen. It appears that this letter was not received
in the regional office in Sacramento until November 15. Although the
contractor was treading perilously near to the deadline, in view of
the fact that the Bureau acted within 2 days in December, I conclude
that it might reasonably have confirmed the situation and approved
the proposed substitute by the close of business on November 16,
1951. Therefore, paragraph 25 of the specifications operated to save
the contractor from the assessment of liquidated damages for any
delay occurring after that date and attributable to the unavailability
of .the insulators, and the delay that occurred because the Government
desired that an additional effort be made to locate a supply of insulators
was not chargeable to the contractor.

CONCLUSION

Therefore, pursuant to the authority delegated to me by the Secre-
tary of the Interior (sec. 24, Order No. 2509, as amended; 17 F. R.
6794), the decision of the contracting officer in imposing liquidated
damages for the 22 days' delay in the completion of the construction
^of the 12-kv distribution line is reversed, and the case is remanded to
the contracting officer with instructions to remit to the contractor the
.amount withheld as liquidated damages.

CLARE NCE A. DAvIs,
: Soicitor.
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APPEAL OF STUDER CONSTRUCTION COMPANY

CA-88 Decided il 20, 1953

Contract Appeal-Procedure-Timely Protest.

Where a contractor fails to comply with a time limit prescribed in the contract
for the filing of a written protest against a requirement that the contractor
perform work which it believes to be outside the scope of the contract, the
contractor cannot thereafter claim additional compensation, over and above
that stipulated in the contract, for such work.

ADINISTRATIVE DECISION

Studer Construction Co., 619 Lewis, Avenue, Billings, Montana,
filed an appeal datedDecember 22, 1952, from a decision made by the
contracting officer dated November 17, 1952, denying a claim in the
amount of $720 for additional compensation based upon extra work
under contract No. I79r-2367, specifications No. 601c-20. The con-
tract, on U. 5. Standard Form No. 23 for Government construction
contracts (revised April 3, 1942), was entered into on April 23, 1952,
with the Bureau of Reclamation, and provided for the clearing of the
*Heart Mountain Camp Area, Shoshone Project, Wyoming.

Notice to Vproceed with the work under the contract was received
:by the contractor on May 3, 1952, and all work under the contract
was completed and accepted on August 29, 1952, within the time for
completion as established by paragraph 21 of the specifications.

The contractor, in executing the release on the contract dated Sep-
tember 6, 1952, made the following exception: "Except as noted in
letter attaclied." That letter states in part as follows:

Under the above numbered contract we claim additional compensation due us
in the amount of $720.O0 for work done that was not covered in the payments
for any items in our final estimate. We ask-that we be paid for the cleanup
of all non-combustible debris that we were ordered to clear from the same area
that the combustible debris was cleared from earlier, namely the 300 acres.

When this work was ordered done, our foreman, Ed Cummins, protested that
it was not a part of our contract. When he was told to do the work after call-
ing this to the attention of the inspector in charge for the Bureau, I told him
to go ahead and get the job done as we had need of his service elsewhere.

The contracting officer, in findings of fact and decision dated No-
vember 1, 1952, disallowed the contractor's claim on the ground that
the contractor had failed to make a timely protest as required by para-
graph 12 of the specifications. As a second ground for disallowing
the claim the contracting officer found that the work wh ich the con-
tractor alleges to have been in excess of that called for in the contract,
was required to be performed under paragraphs 17, 29, and 31 of the
specifications. .
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The correctness of the contracting officer's action in denying the
claim on the ground that the contractor failed to make a timely pro-
test will be considered first.

Paragraph 12 of the specifications provides as follows:

Protests. If the contractor considers any work demanded of him to be out-
side of the requirements of the contract, or considers any record or ruling of the
contracting officer or of the inspectors to be unfair, he shall immediately upon
such work being demanded or such record or ruling being made, ask, in writing,
for written instructions or decision, whereupon he shall proceed without delay
to perform the work or to conform to the record or ruling, and, within twenty
(20) calendar days after date of receipt of the written instructions or decision
(unless, the contracting officer shall grant a further period of time prior to com-
mencement of the work affected) he shall file a written protest with the contract-
ing officer, stating clearly and in detail the basis of his protest. Except for such
protests as are made of record in the manner herein specified and within the
time limit stated, the records, rulings, instructions, or decisions of the contract-
ing officer shall be final and conclusive. * *

The Acting Chief, Construction Section, Big Horn District, Bu-
reau of Reclamation, in a memorandum to the Regional Director,
Region 6, dated September 18, 1952, stated as follows:

Although the clean-up of the scattered brick and concrete rubble was discussed
several times with the contractor's superintendent, at no time during the per-
formance of the work did he make protest of the work demanded of him or re-
quest written instructions. * *

There is nothing in the record which indicates that the contracting
officer knew of the discussions referred to in the memorandum.

The record discloses also that the contractor's letter dated Septem-
ber 9, 1952, which was referred to in the exception to the release on
contract and which was submitted after the completion and accept-
ance of all work under the contract, constitutes the only written pro-
test given by the contractor. Obviously, this written protest was not
timely, and did not conform to the procedural requirements fixed by
paragraph 12 of the specifications, quoted above, that when the con-
tractor considers any work demanded of it to be outside of the require-
ments. of the contract, he shall immediately ask for written instruc-
tions, and within 20 calendar days after the date of receipt of the writ-
ten instructions, he shall file a written protest with the contracting of-
ficer.

The contractor in its appeal does not dispute the findings of the
contracting officer that it failed to make timely written protest as re-
quired by. paragraph 12 of the specifications. (Findings, item 7.)
Moreover, the contractor has not shown that the contracting officer
did, in fact, have actual notice that the contractor believed that the
cleanup of the scattered brick and concrete rubble for which the con-

330185-55 12
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tractor now claims additional payment was outside of the require-
ments of the contract.

'In United States v. Madsen Const. Co., 139 F. 2d 613, 615-6 (6th
-Cir., 1943), the court, in deciding a dispute between a' subcontractor
and a prime contractor with the United States, addressed itself to the
effect of a failure to comply with the provisions of the contract re-
-quiring a written protest against a ruling of the contracting officer
-deemed to be unfair or to require extra work. The court, in pertinent
part, stated:

The interpretation of the Contracting Officer concerning the required sizing of
brick, not having been formally protested or appealed by appellant, was under

-the contract binding upon it. Appellant did not make at any time a clear,'formal
protest to the -Contracting Officer with respect to any claimed improper elimi-
-nation of tile within the permissible degree of distortion; nor was any request
tmade by appellant upon the appellee, principal contractor, to protest the matter
to the Contracting Officer.;

Also, see United States v. Cumningham, 125 F. 2d 28, 30, 31 (D. C.
Cir., 1941).

This case illustrates the importance of promptly presenting a dis-
pute of this nature to the contracting officer by a formal protest. In
its letter dated September 9, 1952, claiming additional compensation,
the contractor said:

* * * We ask that we be paid for the cleanup of all non-combustible debris
-that we were ordered to clear from the same area that the combustible debris
-was cleared from earlier, namely the 300 acres.

'The Acting Chief of the Construction Section, Big Horn District, in
-the memorandum 'referred to earlier, states that the "scattered con-
crete brick and concrete rubble" with which the claim deals "was a
result of felled brick chimneys," to which paragraph 30 of the specifi-
cations applies. ' In his findings of fact and decision, the contracting
-officer states that

* * * The contractor's claim apparently pertains specifically to the scattered
loose brick and concrete rubble that remained after the removal of barrack
buildings prior to the date of the issuance of the invitation for bids, as dis-
tinguished from the brick and rubble from large main chimneys of mess halls
and utility buildings which were-required to be-broken and removed under the
provisions of this contract.-

And, finally, in its letter of appeal, dated December 21, 1952, the con-
-tractor states that his claim is "for the cost only of picking up broken
concrete and brick [from]- the whole of; the 300 acres outside of the
areas" shown on Drawing No. 26-601-270, which is referred to in
paragraph 29 of the specifications relating to concrete floors.' Thus
the record does not show clearly either the location or the source of
the rubble in dispute.
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If a written protest is made promptly in accordance with provisions
of a contract similar to paragraph 12 of the specifications, the con-
tracting officer may obtain specific information respecting the work in
dispute and decide whether the work is required by the contract. In
the event that the contracting officer decides that the work is not
required by the contract, he will then have an opportunity to issue a
written order and to compute the cost of the work and state the price
in the order, as required by article 5 of the standard form of construc-
tion contract.

Accordingly, by reason of its failure, pursuant to paragraph 12 of
the specifications, to submit a timely protest in writing to the con-
tracting officer when ordered to perform work which it believed to
be in excess of that called for in the contract, the contractor must be
held to have accepted the order, and, consequently, to have waived the
right thereafter to object to or challenge the propriety of the require-
ment that it clear the debris in dispute.

As the claim should be denied by reason of the contractor's failure
to file a timely protest as required by paragraph 12 of the specifica-
tions, it is deemed unnecessary to determine the validity of the claim
on the merits. (See Welch Indutries, Inc., p. 63.)

DETERMINATION

Therefore, pursuant to the authority delegated to me by the Secre-
tary of the Interior (sec. 24, Order No. 2509, as amended; 17 F. R.
t793), the action of the contracting officer in rejecting the claim of
the appellant for additional compensation under contract No.
179r-2367 is affirmed.

CLARENCE A. DAVIS,

Sozicitor.

ESTATE OF ISAAC MAYNARD BRONCHEAU (BRONCHE),
DECEASED, UNALLOTTED NEZ PERCE INDIAN

IA-96 Decided April 20, 1953

Indian Estates-Probate of Will-Testamentary Charitable Trust-Testa.
mentary Capacity-Prejudice and Bias of Examiner of Inheritance.

A will devising in trust for charitable purposes, the restricted estate of an
Indian testator to a tribe not organized under the -Indian Reorganization
Act, is valid.

Mere inconveniences of administration of a trust to an Indian tribe to pro-
vide scholarships for tribal members, do not defeat the purposes of an other-
wise valid testamentary trust.
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The findings of an Examiner of Inheritance with respect to the testamentary
capacity of an Indian testator, will not be set aside when they are supported
by the weight of all the evidence adduced in a proper and adequate probate
proceeding

A contention of prejudice and bias directedagainstan Examiner of Inheritance
cannot be sustained when no specific acts of prejudice or bias are cited,
and none is discernible in a record to the accuracy or adequacy of which
no objection is made.

APPEAL FROM EXAMINER OF INHERITANCE,
BUREAU OF INDIAN AFFAIRS

Cecelia Alberts has appealed to the head of the Department from a
decision, dated October 8, 1952, by an Examiner of Inheritance,' Bu-i
reau'of Indian Aflairs, denying her petition for a rehearing in the
matter of the estate of Isaac Maynard Broncheau (Bronche), deceased,
unallotted Nez Perce Indian, whose last will and testament, executed on
standard Indian Service Form 5-109 and dated April 16, 1948, was
approved by the Examiner of Inheritance on November 28, 1951.

The testator who was 28 years old at the time of his death on May
29, 1950, left an estate subject to the jrisdiction of this Department
appraised at $23,427.51. He left surviving as his sole heir at law,
determined, by the, Examiner of Inheritance in accordance with: sec.
14-103, Idaho Code Annotated 1932, one Cecelia AlbertIs,'-79-year-old
Nez Perce Indian, a first cousin twice removed, who in the absence of
a valid will would have inherited by the Examiner's findings the entire
estate.

By the terms of the approved will, the testator devised his entire
estate to the Nez Perce Tribe of Indians, the income from which is to
be administered by the official governing body of that tribe and credited
to a fund to be known as the Isaac Broncheau Memorial Foundation
and to be used to grant scholarships to outstanding high school grad-
uates of the Nez Perce Tribe for educational expenses at any college,,
university or other institution of higher learning, with the limitation
that such a scholarship is not to exceed $500 per anum per student.

Hearings to determine the heirs of the decedent and the validity of
his will were held at Lapwai, Idaho, by an Examiner of Inheritance on
August 31, 1950, April 18, 1951, and October 9, 1951, at which lengthy
and detailed testimony was taken. The decision of the Examiner held
the will valid and also determined Cecelia Alberts to be the sole heir
at law of the decedent had he died intestate.

Cecelia Alberts filed a petition for rehearing before another Ex-
aminer of Inheritance, in which she attacked the decision on two prin-
cipal grounds: (1)' Bias and, prejudice of the Examiner uring the
course of the hearings and (2) insanity of the decedent. Her petition
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for rehearing was denied, and she has taken this appeal from that
denial.

The findings of an Examiner of Inheritance based upon competent
evidence that is both comprehensive and detailed in respect of all the
issues, should not be lightly set aside. In this case, the findings have
been based upon such a record, and are consonant with the preponder-
ant weight of all the evidence contained therein.

The appeal does not allege any specific error in the record or offer to
introduce any newly discovered evidence, but rather it attacks the con-
clusions of the Examiner based upon the existing record.

The first of the principal contentions of appellant is that the Ex-
aminer exhibited bias in the conduct of the hearings, although the
record is devoid of any such complaint from anyone during the hear-
ings themselves. Appellant was represented by counsel throughout
both the continued hearings, during which no objection was noted with
respect to the manner in which the hearings were being conducted or
to the form or substance of any of the testimony or other evidence ad-
'duced. The record does not show that anyone desiring to testify was
not afforded full opportunity to do so or that any of the testimony
offered was objected to by, or was excluded or admitted over the objec-
tion of, appellant. Instead, it shows that appellant was afforded full
opportunity to testify and to produce any and all witnesses she desired.
It shows that she and her witnesses did in fact testify and that her
attorneys were afforded and availed themselves of the opportunity to
examine all the witnesses. Neither the petition for rehearing nor the
appeal from its denial contests in any particular the accuracy or ade-
quacy of the record.

Moreover, the appeal does not enumerate any specific acts of bias
or contend that any specific evidence was ignored by the Examiner.
No bias or prejudice on the part of the Examiner of Inheritance is
shown.

The second principal contention advanced in the appeal is that the
testator was insane and under the undue influence of the then Agency
Superintendent Archie Phinney at the time the will was made.

There is extensive testimony and other evidence in the record di-
rected specifically to the question of the testamentary capacity of the
decedent and the influence, if any, of the late Archie Phinney over
him. The findings and conclusions of the Examiner of Inheritance
on these issues are amply supported by the weight of all the evidence.

The will of Isaac Broncheau was witnessed by the late Archie Phin-
ney, former Superintendent of the Northern Idaho Agency, and its
former Chief Clerk Victor Fontenelle, both of whom at the time of
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its execution made the customary affidavits. It was approved as to,
form by the Department.

The record contains a statement dated April 4, 1951, by Mr. Fonten-
elle, the sole surviving attesting witness, made under oath in'response
to written interrogatories. It was read by the Examiner at the first
continued hearing and deals in detail with the circumstances sur-
rounding the execution of the will, the desires of the decedent in the
premises, his soundness of mind and memory, and freedom from co-
ercive influences in his testamentary acts. It affirms-in all respects
the validity of the will."

No challenge is raised directly to anything that is set forth in this
statement and no request is made that'Mr. Fontenelle be questioned
further. Although the testimony of appellant herself as well as that
of her several witnesses is far from consistent throughout, such testi-
mony in its entirety tends to support the recitals of Mr. Fontenelle,
as does the weight of all the other evidence.

Emphasis in the appeal, as in the petition for rehearing, is laid by
the appellant-contestant upon the voluntary coxnmitment of the de-
cedent to an institution for the insane approximately ten and a half
months subsequent to the execution of his will. The record of, and
circumstances surrounding, the decedent's commitment and subsequent
discharge and transfer to a veterans' hospital were fully brought: out
by competent and expert testimony and other evidence' at the probate
hearings, and are here found to have been fully considered and
weighed in the Examiner's decision. The weight of such testimony
and other evidence amply supports the findings and conclusions of the
Examiner of Inheritance.

Isaac Broncheau was a disabled veteran of World War II in which
he suffered crippling wounds in both legs and was receiving veterans'
disability compensation at the time'of his death. In addition, he was
suffering from the progressive stages of advanced tuberculosis, with
knowledge that he had not long to live. In the post-war years, he had
been confined for the treatment of tuberculosis many times in veterans'
hospitals. He drank excessively and his use of alcoholic beverages
appeared to increase with the progressive ravages of his disease. until
the uncontroverted testimony indicates he was sober not more than
two-thirds of the time during a period immediately preceding his
commitment to the State Hospital at Orofino, Idaho.

The affidavits filed in support of the petition for rehearing and those
filed in support of this appeal are of limited materiality in stressing
the actions of the decedent in his early childhood and those during a
period considerably subsequent to the making of his wilL Moreover,
the Army apparently found the former actions no bar to his acceptance
for unlimited military service, including combat duty, and the weight



139] ESTATE OF ISAAC MAYNARD BRONCHEAU (BRONCHE) 143-
April 20, 1953

of the evidence pictures him ten and a half months after the making of
his will to be a desperately sick man in need of urgent hospitalization,
rather than insane. The weight of all the evidence shows him to have
been of full testamentary capacity, free of undue influence, during the-
considerable period of time he was giving thought to making his will
and when he finally made it.

Appellant's supporting affidavits, principally from those who testi--
fled at the hearing, consist largely of opinion statements that are un--
supported by specific allegations or by the establishment of the bases
from which such opinions were formed. None contains any new sub-
stantive matter not already considered by the Examiner of Inheritance.

Appellant has failed to show any error in the record or that the-
Examiner ignored or did not impartially give due consideration to all
the evidence contained therein. She has not shown that the decision of
the Examiner is in any respect inconsistent with the weight of all the
evidence. Nor does she claim to possess, or to offer to introduce at a
rehearing, new evidence which was not available or brought out in the
proceedings in this case. Appellant has failed to show where any just
purpose would be served by a rehearing.

Several questions presented by the record should be considered.
They relate to the validity of a devise by the testator of an equitable
interest in restricted lands to an Indian tribe not organized under the
Indian Reorganization Act, to be held and administered by the tribe
in trust for the charitable purposes set forth in such testamentary trust.
These questions involve the power of the Indian testator to devise and
the power of the Nez Perce Tribe to accept the estate in trust and the
right of the Secretary of the Interior to approve the terms of such
devise which limit his own discretionary powers over the administra-
tion of the restricted interests involved.

It is our considered judgment that the will is valid and that its terms
may lawfully be carried out, although not perhaps without consider-
able administrative difficulty. Mere inconveniences of administration,
however, should not defeat the purposes of an otherwise valid testa-
mentary trust. There is no showing that the purposes of the instant
trust are impossible of attainment.

The Indian testator derives his power to dispose by will of interests
in trust allotments from the act of June 25, 1910 (36 Stat. 855), as
amended by the act of February 14, 1913 (37 Stat. 6,78, 25 U. S. C. sec.
373). These statutes are enabling acts in respect of the subject matter
under consideration and were enacted to grant to an Indian powers in
addition to and not in deprivation of any of his preexisting rights. As
such they are entitled to the customary rules of construction applicable
to enabling legislation. That an Indian may by virtue of these acts
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dispose by will of his interest in lands allotted in trust, is not open to
question inasmuch as such right is expressly so granted. Nor do either
of these acts limit to whom such a devise may be made. It may law-
fully be made to an Indian tribe. Neither do we see any legal impedi-
ment to the acceptance of such a devise by an Indian tribe even though
'it has duly withdrawn itself from the application of the act of June 18,
1934 (48 Stat. 984,25 U. S. C. sec. 461), known as the Indian Reorgani-
zation Act. The Nez Perce Tribe is a lawful devisee of the estate of
Isaac Broncheau.

The devise, however, is to that tribe in trust for the purposes set
forth in the will. These purposes are noble. The trust is a charitable
one for the benefit of the tribe as a whole and is confined to a reason-
ably designated class of all the tribe's members. The class is not a
capricious one, but a worthy one supported by public policy, properly
designed to foster the objects of the trust itself. No sound criticism
could be directed to the purposes of the trust. The testator died with-
out dependents. No one entitled to support by the testator is deprived
thereof by his will.

No legal impediment is seen to the right or power of the testator to
devise his equitable interests in restricted allotments to the Nez Perce
Tribe in trust, or to the right or power of that tribe to accept this trust.

The will does not seek, nor would its approval operate, to terminate
the trust or restrictive period applicable to the estate devised. It is
true that the realty interests affected are impressed with the restric-
tions applicable to tribal lands and the nonalienability thereof under
existing law. However, a sale of the realty interests is not a condition
to the proper effectuation of the trust purposes. It might conceivably
at some future date become so under. circumstances necessitating
enabling legislation. At the present time as for some time in the past
the lands have been under grazing leases, the rentals from which have
been duly apportioned among the owners of the equitable interests in
such lands. The corpus of the trust contains fractional interests in
these lands. Administrative difficulties in this connection are appar-
ent but none substantially different from those already involved in
respect of the testator's interest prior to his death. Other problems
will undoubtedly arise in connection with the orderly administration
of the trust and its corpus. Yet none is seen as constituting justifiable
grounds for a finding that the will is invalid.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 25, Order No. 2509, 14 F. R. 307),
the decision of the Examiner of Inheritance denying the appellant's
petition for rehearing is affirmed.

CLARENCE A. DAVIS,
Solicitor.
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A-26612 Decided April 28,1953

Oil and Gas Lease Applications-6-Mile-Square Requirement-Rules of
Practice-Authority of. the Secretary to Assume Jurisdiction of Pending
Matter.

An application for a noncompetitive oil and gas lease which was filed on Sep-
tember 30, 1946, and is still pending, which describes tracts that cannot
be embraced in a 6-mile square is not required to be rejected in favor of
junior applications for the same tracts, each of which is confined to such
a square. In such a case, separate leases will be issued for the tracts in,
each 6-mile square involved in the first application.

An application for a noncompetitive oil and gas lease is not fatally defective
because it lists as references to the applicant's reputation and business:
standing corporations which he owns or controls.

When a matter pending before the Department of the Interior has been con-
sidered at the highest level in the Department, no interested party may be-
heard to complain of defective consideration at a lower level, since the
Secretary of the Interior has authority under the law to assume jurisdiction
at any stage of the proceedings.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

H. H. Phillips filed an application on September 30, 1946, for a,
noncompetitive oil and gas lease on the following tracts of land in the.
State of New Mexico:

New Mexico principal meridian,
T. 32 N., R. 7 W.,

sec. 21, W/ 2 of NW;/4
sec. 25, S1/2 of NEW1.

T. 28 N., R. S W.,
sec. 32, lots 1, Z N'/2 of SW1/4, NW4.

T. 30 N., R. S W.,
sec. 13, S/ 2 of SEi/4.

T. 31 N., R. 8 W.,
sec. 21, NY/2 of N'/ 2, N½2 of S1/2, SEW, of SEW/4.

T. 32 N., R. 10 W.,
sec. 8, lots 3, and 4;
sec. 9, S2 of S 2 ;
sec. 10, lot 1, SE4 of SE/4;
sec. 11, S2 of S/2;
sec. 12, SY2 of S/2;
sec. 15, E 2 of E'/2-

T. 28 N., R. 11 W.,
sec. 16, W1A/ of E'/ 2 , W½2, SE'4 of SEi/4;
sec. 22, S½2 of SE/4, SW/4, SE1 /4 of NW',%.

Sec. 13, T. 30 N., R. 8 W., was located within the area of the proposed
San Juan-Shiprock project for irrigation of Navajo lands, and might
be inundated, or needed for a camp site and borrow pit, depending on



146 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [ I. D.

which of two alternate locations under consideration should be finally
-selected for erection of a dam. Accordingly, the Bureau of indian
Affairs requested that a lease not be issued pending final determination
of the location of the proposed dam. For this reason, the manager of
the Land and Survey 'Office at Santa Fe took no action as to any of
the tracts embraced in the application until December of 1949. In that
month, Mr. Phillips wrote- the Director of the Bureau of Land Man-
agement that the S/2NE1/4 sec. 25, T. 32 N., R. 7 W., was included
in the proposed Allison Unit Area, and requested early issuance of a
lease on that tract. On March 3, 1950, the manager required execu-
tion by Mr. Phillips of a lease on this acreage, but still withheld deci-
-sion as to the other tracts. Mr. Phillips executed the lease, and it was
made effective by the Secretary of the Interior as of April 1, 1950,
and given the serial number, New Mexico 01745. No lease on the
remaining area embraced in the application has been issued.

On January 18, .1952, Levi A. Hughes and Charles B. Gonsales
jointly filed five separate applications for noncompetitive oil and gas
leases to include all of the lands in Mr., Phillips' application, except
-the S/ 2NE'/4 sec. 25, T. 32 N., R 7 W., which was already leased. On
January 21, 1952, they filed a protest against the issuance of any
further lease on the Phillips application, on the ground that it listed
tracts which cannot be included within a 6-mile square. On February
26, 1952, Messrs. Hughes and Gonsales filed an- amendment to their
protest, alleging that the three references as to his reputation and
business standing given by Mr. Phillips in his original application
were corporations which he owns or controls. In support of this alle-
gation they submitted photostatic copies of certain letters from the
Secretary of State of Texas.

On March 11, 1952, the manager dismissed the protest and trans-
mitted lease forms to Mr. Phillips for execution, covering all the re-
zmaining unleased land in his application except the Sl/2 SEl/4 sec. 13,
T.30 N., R. 8 W. He rejected the application as to the latter tract
-on advice of the Bureau of Indian Affairs, which desired to use it
in connection with construction of the proposed Navajo Dam.

Messrs. Hughes and Gonsales appealed to the Director of the Bureau
of Land Management on April 14, 1952. The record on appeal, less
the protestants' brief, was received in the office of the Director of the
Bureau of Land Management on April 28, 1952. On May 21, 1952,
the Assistant Director affirmed the decision of the manager and or-
dered the Hughes-Gonsales applications held for rejection. The
protestants' brief was not received by the Director until the following
day. The protestants have appealed to the head of the Department.
Their appeal is based on the same grounds as their original protest
and on the additional ground that the Assistant Director issued hisi
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decision within 30 days of receipt of the record on appeal in violation
of the Rules of Practice. 43 CFR 221.68.

At the time Mr. Phillips filed his application, a regulation of the
Department (which was in force from May 9, 1936, until October 28,
1946) required applications for noncompetitive leases to include-

(d) Description of the lands for which a lease is desired, which may not
exceed 2560 acres as nearly compact in form as possible * * *. [43 CFE, 1938
ed., 192.23; sec. 10, 55 I. D. 507.1.

In Mary I. Chapman et al., A-25517, A-25688, 60 I. D. 376 (1949), the
compactness requirement of this regulation was, in effect, interpreted
as requiring that the lands applied for must be containable within a
6-mile square. The Department held that an application which did
not conform with this requirement was a defective application which
could be rejected or allowed to stand in the discretion of the Depart-
ment. Therefore, at the time Mr. Phillips filed his application there
was no requirement that his application be rejected because it included
lands which could not be contained within a 6-mile square.

Within a month after the application was filed, the oil and gas
regulations of the Department were completely revised, on October
28, 1946 (43 CFR, 1946 Supp., Part 192). The revised regulations
omitted the requirement that an application for a noncompetitive lease
must describe lands "as nearly compact in form as possible." (43
CFR, 1946 Supp., 192.42(d).) The regulations provided only that
noncompetitive leases, "in reasonably compact form, may be issued."
(43 CFR, 1946 Supp., 192.40.) It will be noted that this provision
was not couched in the form of an instruction imposing any duty upon
an applicant.

On June 6, 1947, sec. 192.40 was amended to read, in part, as fol-
lows:

Leases * * * in reasonably compact form, may be issued * * *. No single
lease will be issued embracing lands which cannot be included within a six mile
square area. Where an application covers tracts which cannot be so contained
two or more leases, as may be necessary, will be issued. The right is reserved
to suspend, or reject in whole or in part, applications involving scattered tracts
considerably more than six miles apart.

This amendment to the regulation made it plain that an application
for land which could not be contained in a 6-mile square was not
fatally defective and subject to summary rejection. On the contrary,
the amended regulation plainly implied that such an application
would be allowed unless it embraced scattered tracts "considerably.
more than six miles apart." Even in that event, the Department
merely reserved the right to suspend or reject such application in
whole or in part.
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It was not until November 29, 1950, that the Department adopted
a mandatory requirement that an application for a lease must be
confined to land which could be included in a 6-mile square. On that
date, the Department revised its oil and gas regulations to provide for
the use of a combined offer and lease forh, and in that connection
required that "Each offer * * * imust cover only lands entirely within
a six-mile square." (43 GFR 192.42 (d) ; 15 F. R. 8582.) The revised
regulations became effective: 60 days after date of issuance, or on
January 28, 1951. However, it was provided in the revised regula-
tions that-X

Applications filed prior to the effective date of the regulations in this part
will be processed in accordance with the regulations in effect immediately prior
to such date * * *. [43 CER, 1951 Pocket Supp., 192.44.]

It will be noted that the quoted passage applies to all prior pending
applications, and not merely to those filed subsequent to any partic-
ular previous amendment of the regulations.

It thus appears that at the time the Phillips application was filed,,
and at all times since, there has never been a departmental regulation
applicable to it which would require its rejection because it included
lands that cannot be contained in a 6-mile square. Even if the appli-
cation could be rejected on this ground, there appears to be no good
reason for taking such action. The superior equity appears to be on
Mr. Phillips' side rather than the appellants'. Their applications are
5 years junior to his. They have alleged nothing militating against
his eligibility to hold leases on the tracts listed in his application.
To reject Mr. Phillips' application- on: nonmandatory grounds after
6 years of pendency, in favor of applications 5 years junior to it is;
entirely out of accord with the principles of fair administration.

With respect to the appellants' assertion concerning the three refer-
ences supplied by Mr. Phillips as to his reputation and business stand-
ing, it is sufficient to observe that even the appellants admit that Mr..
Phillips' deficiency in this respect, assuming that there. is a deficiency,,
is not fatal. 

The appellants also assign as error the action of the Assistant Di-
rector of the Bureau of Land Management in rendering a decision
prior to the expiration of 30 days after receipt of the record. How-
ever, Messrs. Hughes and Gonsales' appeal has now received consid-
eration on the merits at the highest level in the Department. The
Secretary of the Interior has authority under the law to assume juris-
diction of a matter before his Department at any stage of the proceed-
ing. Knight v. United States Land Association, 142 U. S. 161 (1891)
Dwight Hunter Reay et al., 58 I. D. 522 (1943); 43 CFR 221.83.
Defective consideration at the Bureau level is, in these circumstances,
harmless error.
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Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised;
17 F. R. 6794), the decision of the Assistant Director of the Bureau
of Land Management is affirmed.

W. H. FLANERY,
Acting Solicitor.

VIOLA P. DREYFUS

A-26598 Decided May 5,19.53

Small-Tract Leases-Amendments-Equitable Power of the Department.

The IDepartment may, in the exercise of its equitable power, permit the
amendment of a small-tract lease to embrace land different from that orig-
inally leased where it is satisfactorily shown that through no fault of the
lessee the land is so far unfit for the purpose for which it was leased as to
make it practically impossible: to construct the improvements required
by the lease.

-APPEAL ROM THE BUREAU OF LAND MANAGEMENT

Viola P. Dreyfus has appealed to the head of the Department from
the decision of the Assistant Director of the Bureau of Land Man-
agemnent dated November 30, 1951, which affirmed the action of the
manager of the land office at Los Angeles in rejecting Mrs. Dreyfus'
application to amend her small-tract lease (Los Angeles 084661) to
substitute other land for the 5-acre tract covered by her present lease.
The application was rejected because the regulations governing small-
tract leases (43 CFR, Part 257) make no provision for the amend-
ment of such leases.

The lease was issued to Mrs. Dreyfus on September 12, 1950, under
the provisions of the act of June 1, 1938, as amended (43 U. S. C.,
1946 ed., sec. 682a), which authorizes the Secretary of the Interior
to lease tracts of public land, not to exceed 5 acres, which the Secre-
tary (or his designated representative) may classify as chiefly valu-
able as home, cabin, camp, health, convalescent, recreational or busi-
ness sites, under such rules and regulations as the Secretary may
prescribe. Mrs. Dreyfus' lease is for cabin-site purposes, and it re-
quires- her to construct on the land, to the satisfaction of the Regional
Administrator of the Bureau of Land Management, improvements
appropriate to the use for which the lease was issued.

Mrs. Dreyfus contends that the land described in her lease is in-
accessible, and that when she attempted to go on the land to have blue-
prints made for her cabin she was unable to reach it even by foot.
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The question arises whether, aside from the regulations governing
small-tract leases, there is authority to allow: Mrs. Dreyfus to sub-
stitute other land for the land covered by her lease.

One of the purposes of the statute under which the lease was issued
was to permit the use of public lands for cabin sites. A cabin site is
defined in the departmental regulations as a site suitable for a sum-
mer, week-end, or vacation residence (43 CFR, 1951 Cum. Pocket
Supp., 257.2). The land now under lease to Mrs. Dreyfus was pre-
sumably classified as chiefly valuable as a cabin site by the Regional
Administrator, pursuant to the authority delegated to him to make
such classifications (43 CFR, 1951 Cum. Pocket Supp., 257.4). Mrs.
Dreyfus' lease states that it is to be used for "cabin-site purposes only,"
and it requires that she place suitable improvements on the land "ap-
propriate to the use for which the lease is issued." Yet Mrs. Dreyfus
says she cannot reach the land to place improvements on it. In such
a situation, it seems obvious' that her lease is of no value to her as a
cabin site.

It has long been recognized that the Department may permit the
amendment of an entry of any kind on equitable grounds, not only
to correct mistakes but to prevent unmerited hardship. L loyd Wil-
son, 48 L. D. 380 (1921). Thus, in cases where it has been shown that
through no fault or neglect on the part of the entryman the land em-
braced in an entry is so far unfit for occupancy as to make it practically
impossible to perform: the requirements of the law thereon, amend-
ments to substitute other land have been allowed. See 43 CFR 104.11;
section 10, Circular No. 423, 44 L. D. 181 (1915); Fred a. Barron 50
L. D. 597 (1924). The word "entry" when used in this context is used
in its generic sense and treated as signifying an appropriation of public
lands generally.. Loyd Wilson, 48 L. D. 380 (1921).

It appears, therefore, that there is no legal objection'to the amend-
ment of a small-tract lease where it is satisfactorily shown that,
through no fault or neglect on the part of the lessee, the land included
in the lease is so far unfit for the purpose for; which it was leased as
to make it practically impossible to construct the improvements re-
quired by the lease.

It has been suggested that Mrs. Dreyfus should have examined the
land before she applied for a lease, and that had she done so she would
h ave discovered the nature of the land. However, there is no require-
ment in either the statute or the regulations that an applicant examine
land classified as suitable for cabin-site purposes before accepting a
lease for such purposes. Moreover, land classified by the Department
as suitable for cabin-site purposes should, at least, be accessible by foot
and of such character as to permit the construction of a cabin.
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Therefore, pursuant to the authority delegated to the Solicitor by-
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17
F. R. 6794), the decision of the Assistant Director is reversed, and the
case is remanded to the Bureau of Land Management for the consid--
eration of the application to amend her lease and for appropriate ac--
tion thereon consistent with this decision.

CLARENCE A. DAvIs,
Solicitor.

PHILIP L. BOYER ET AL.

A-26614 Decided May 12, 195.3

Authority of Attorney to Appear-Appeals.

Where a party adversely affected by a decision of a manager of a district
land office of the Bureau of Land Management authorizes a person, who is not
an attorney, or that person's attorneys to represent him in taking an appeaL
from that decision, and the agent employs attorneys to take such an appeal to
the Director of the Bureau of Land Management, the taking of an appeal to,
the Director by those attorneys is to be regarded as authorized by the party.

An appearance filed by an attorney-at-law in a matter pending before the
Department creates a presumption that he is authorized to represent the party
for whom he purports to appear.

APPEALS ROM THE BUREAU OF LAND MANAGEMENT

Philip L. Boyer and 313 other persons have appealed to the head of
the Department from a decision dated November 13, 1952, by the
Assistant Director of the Bureau of Land Management which dis-
missed their appeals to the Director of the Bureau of Land Manage-
ment from the actions of the managers of the Nevada and Wyoming
Land and Survey Offices rejecting their respective applications for
noncompetitive oil and gas leases. The appeals were dismissed on the!
ground that they were not filed either by the applicants or their attor-
neys, but by the attorneys of Petro Associates, an organization which
had acted as the appellants' agents in filing their lease offers.

The various offers to lease were all for less than 640 acres, and with
few exceptions, sought a lease covering only 40 acres. On June 17,.
1952, the pertinent regulation was amended to require that an offer to
lease may not be for less than 640 acres, with certain exceptions not
material here. 43 CFR 192.42(d); 17 F. R. 5615. This amendment.

I The names of all the individuals involved and the serial numbers of their applications.
are set forth in exhibit A attached to the Assistant Director's decision of November 13,.
1952.
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became effective on June 20, 1952, the date on which it was filed with
'the Division of the Federal Register, National Archives. 2

All of the lease offers involved in these appeals appear to have been.
-filed prior to June 20, 1952, the effective date of the said amendment
to the regulations. t Nevertheless, they were rejected by the managers
-on the ground that they were for an area of less than 640 acres. Ap-
peals from the managers' decisions were timely fied with the Director
.of-the Bureau of Land Management by Disney and Gall, attorneys in
-the names of the lease offerors. In view of the fact that the attorneys
had previously advised the Bureau of Land Management that they
represented "Petro Associates" in these. proceedings, they were re-
quested by the Bureau, by letter of July 25, 1952, to disclose whom they
represented in filing the appeals.. It then appeared that the following
statement had been addressed to Petro Associates and signed by all but
-two3 of the appellants:

You or your attorneys are hereby authorized to represent me in appealing this
rejection to any appropriate Government authority.

This statement was contained in a form letter sent by Petro Asso-
ciates to all persons for whom they had attempted to obtain a lease,
which read as follows:

We have just been advised that due to new Government regulations, there is a
possibility that your lease which we filed for you in the State of Wyoming may
-be rejected. Should this happen, we have made arrangements to file an appeat
to the highest authorities, at no cost to you.

As you have only a limited time to appeal, mail to us immediately the rejection
you received from the Department of the Interior, together with the form at the
-bottom of this letter, properly signed by the parties named in the lease. X

If you sign the withdrawal mailed to you by the Government with the rejection,
no appeal would then be possible.

After the Assistant Director's decision of November 13, 1952; dis-
missing the appeals had been mailed to the lease offerors, 252 of them
signed and mailed to the Secretary of the Interior a form letter, the
pertinent parts of which are as follows:

The writer, prior to June 17, 1952, filed an application with the Bureau of
Land Management for an oil and gas lease. This application was rejected be-
cause the Bureau changed its rules and regulations regarding the size of leases
which might be obtained. The order changing the minimum acreage allowed
under a lease offer was dated June 17, 1952, was filed June 20,;1952, and was

-published in the Federal Register on June21, 1952.
Subsequent to such date, .1 authorized Petro Associates of New York City, to

employ the firm of Disney and Gall, Washington, D. C., to appeal the rejection
in my case to the proper authorities within the Department of the. Interior.
Thereafter, the Bureau of Land Management reviewed its order of June 17,

2 Section 7 of the Federal Register Act; 44 U. S. C., 1946 ed., sec. 307.
3 William Itzkowitz, Wyoming 01636; PBvron R. Lerner, Wyoming 015632.
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1952, and determined that all applications for leases of acreages less than 640
acres which had been filed prior to June 17, 1952, should be honored.

Subsequent to that tinedI have received a notice in which the Bureau of Land
Management dismissed my appeal together with other appeals brought by the
firm of Disney and Gall. The basis for this dismissal was solely for the reason
that the Department claims there was no client-attorney relationship between
myself and Disney and Gall, who brought the appeal on my behalf.

* * * I consider my appeal to be properly brought by the attorneys whom I
authorized to appeal for me.

The firm of Disney and Gall are authorized to take whatever further steps are
necessary in appealing this matter to you, as Secretary of the Interior, and to
bring court action, if necessary, to protect my rights.

Wesley . Disney and Lawrence H. Gall submitted a statement
declaring that they are members of the bar of the Court of Appeals
for the District of Columbia and the Supreme Court of the United,
States. They are, therefore, qualified to practice before this Depart-
ment. 43 CFR 1.4 (b).

The relationship of attorney and client arises from a contract of
employment, express or implied, and is essentially one of agency. 4

The client may employ an attorney himself or an authorized agent may
employ counsel on behalf of the principal. 5 The appearance of an
attorney-at-law in a proceeding on behalf of a party thereto is pre-
sumptive evidence of his authority to represent that party.6 Although
the presumption in favor of an attorney's authority to appear is re-.
buttable, it can be successfully challenged only by substantial evidence
that authority is lacking. 7 Such evidence is lacking in this case.

The evidence upon which the Assistant Director relied is apparently
the aforesaid statement signed by 312 of the appellants. In that state-
ment, each of those appellants expressly "authorized" Petro Asso-
ciates "or" the latters' attorneys to represent "me" in appealing from
the action of the manager in rejecting his application. Under the
Department's regulations, the appeals could be taken and prosecuted
only by an attorney or a selected class of persons which did not include
Petro Associates (43 CFR 1.4). The statement took account of such
a contingency by, in effect, authorizing Petro Associates to employ
attorneys who could represent those appellants on appeal. Hence,
it seems clear that Petro was authorized by the statement and it was
appropriate for them to employ attorneys to take and to prosecute
the appeals.5 It follows that the statement is evidence of authoriza-

4 5 Am. Jur., Attorneys, at Law, sees. 29, 67; Moe v. Zilck, 27 N. W. 2 10, 13 (N. Dak.,
1947).

R Rodgers v. Bromberg, 53 F. 2 723, 724; 5 Am. ur., Attorneys at Law, sec. 30.
IHill v. Mendenhall, 88 U. S. 453; Albert J. Boyle, 6 L. D. 509, 510 (1888) ; 5 Am. Jur.,

Attorneys at Law, see. 80.
'Booth et l. v. Fletcher, 101 F. 2 676, 683 (C. C. A., D. C., 1939).
sRestateinent, Agency, sec. 80, comment a: Griffith v. Rosenberg, 8 P. 2 284 (Wash.

1932) ; Koscinski v. White, 286 Fed. 211, 214 (D. C. E. D., Mich., 1923).

330185-55 13
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tion, rather than of lack of authorization, as. the Assist Director
seems to have assumed."

Ackley v. Prime, 278 Pac. 932 (Calif., 1932), cited by the. Assistant
Director, is distinguishable, apart from other grounds, because the pur-
ported principal in that case denied that he had authorized the pur-
ported agent, an attorney, to employ another attorney.

Accordingly, in. the, case of all the appellants, except Byron R.
Lerner, the Director of the Bureau of Land Management should pro-
ceed to dispose of the appeals on the basis that they authorized Disney
and Gall to take the appeals to the Director.

In the case of Byron R. Lerner, Wyoming 015632, there is before us
neither the written statement -nor the letter above mentioned. He
should be afforded an opportunity by the Bureau of Land Management
to submit evidence with respect to the authority of Disney'and Gall to
take the appeal to the 'Director on his behalf. In the light of the show-
ing he submits in response and of this decision, the Bureau should, de--
termine whether the taking of the appeal was authorized by him, and
then dismiss his appeal or dispose of it oin the basis that the taking of
it was authorized, as may-be appropriate.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as r evised; 17
F. R. 6794), the 'decision of the Assistant Director of the Bureau- of
Land Management is reversed and the cases are remanded to the Bu-
reau of Land Management for further proceedings consistent with this
decision.

CLARENCE A. DAVIS,

Solicitor.

NORTHPORT IRRIGATION7DISTRICT

Land Classification-Secretarial Authority-Reclamation.

After executing an amendatory repayment contract, with an irrigation district
under sections 7(a) and 7(c) of the Reclamation Project Act of 1939 (43
U. S. C. sec. 485), the classification of the lands of the district as temporarily
or permanently unproductive, made under sections 41- and 43 of the Omnibus
Adjustment Act of May 25, 1926 (43 U. S. C. secs. 423, 424(b) , and the
authority of the Secretary of the Interior under these sections, are no longer
effective unless made so by express provisions in the mandatory repayment

Though, in the light of this conclusion, it was not necessary to do so, after the Assist--
ant Director's decision was rendered, 252 of the appellants submitted the above-mentioned
letters in which they affirmatively stated that they had authorized Petro Associates to
employ Disney and Gall to represent them.

With respect to one of the appellants, William Itzkowitz, Wyoming 015632, there is be-
fore us only one of these letters as evidence of authorization, which in his case may as a
minimum be regarded as a ratification. Rodgers v. Bromberg, 53 F. 2 723 (5th Cir.
1931); 5 Am. Jur., Attorneys at Law, sec. 71; 2 Am. Jur., Agency, sec. 209; Restatement,
Agency, sec. 82.
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contract and in the approval act of the Congress required under section 7 (e)
the authority of the Secretary of the Interior in the premises is that in see-
tion 8 of the Reclamation Project Act of 1939 (43 U. S. C. see. 485), and it can
be exercised only upon request of the irrigation district or its duly
authorized representative.

M-36171 MAY 19, 1953.

To AsSISTANT SECRETARY FRED G. AANDAL.
Please refer to your May 4, 1953, memorandum in which you request

my opinion as to the authority of the Secretary of the Interior to de-
clare 2,555 acres of lands in the Northport Irrigation District perma-
nently unproductive, and to eliminate them from the Northport Divi-
sion of the North Platte project, and to write off as a loss to the
Reclamation fund $141,405.81, the amount of the construction charge
allocated to such lands..

The question in this case is: 

Does article 12 of the contract of August 19, 1948, between the United States
and the Northport Irrigation District constitute an express amendment of
article 38 of the November 24, 1926, contract, and of articles 7 and 8 of the
April 1, 1934, contract between the parties?

This is believed to be the question because of the provision of article
11 of the August 19, 1948, contract that:

This contract amends and shall be in lieu of the existing Government-District
contracts to the extent expressly provided by this Contract: * 8

Article 38 of the November 24, 1926, contract adjusts the Northport
District's construction charge obligation to the United States, under
the original Govermnent-District Contract of February 24, 1919, as
directed by section 26 of the Omnibus Adjustment Act of May 25,1926
(44 Stat. 642), and in particular, it suspends the payment of the con-
struction charge obligation allocated to 2,555 acres of land that were
found to be temporarily unproductive for the lack of fertility in the
soil.

Article 7 of the April 1, 1934, contract modified the terms of pay-
ment under the November 24, 1926, contract, by terminating the crop
production plan of repayment, authorized under subsection F of sec-
tion 4 of the act of December 5, 1924 (43 U. S. C. secs. 473, 474), and
by substituting a plan of repaying the unpaid balance of the district's
construction charge obligation applicable to productive lands (Classes
1-4) of a fixed annual installment of graduated amounts to be pay-
able in the period 1939--1963. The terms of repayment of that part
of the district's suspended obligation applicable to temporarily unpro-
ductive lands (Class 5) was the subject of a special provision of
article 7.
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Article 8 of the April 1, 1934, contract fixed the unpaid balance of
the district's construction charge obligation under the 0Novembber 24,
1926, contract, as $1,037,143.17, anditprovided:

That of the unpaid balance $778,957.78 is applicable to productive lands (lasses
1-4), and $258,185.89 is applicable to temporarily unproductive or suspended
lands (Class, 5).

* The several provisions of the cited repayment contracts with respect
to the lands as being temporarily or permanently unproductive and
the effect of such land classification 'on the terms of repayment were
authorized under the Omnibus Adjustment Act of May 25, 1926, par-
ticularly sections 41 and 43 thereof (43 U. S. C. secs. 423, 424(b)).

Because of the Northport District's inability to make the payments.
to the United States,las required under the cited repayment contracts,
there existed a repayment problem within the purview of section
7T(a) of the Reclamation Project Act of August 4, 1939 (43 U. S. C.
sec. 485).

The conclusion is pointed then, that the provisions of the Federal
reclamation laws, particularly those of the Omnibus Adjustment Act.
of May 25, 1926, were inadequate to permit the Secretary of the Interior
to negotiate and execute with the district a contract that would pro-
vide fair and equitable treatment of the repayment problem of the
district, and that would be in keeping with. the general purpose of
,the Reclamation Project Act of 1939 to provide a feasible and com-
prehensive plan for the variable payment of. construction charges
on United States reclamation projects, and to protect the investment
of the United States in such projects.

In this situation the. Secretary of the Interior, acting through the
Bureau of Reclamation, negotiated and executed with the Northport
Irrigation District a so-called Section 7 (a) Contract, which contract,
as required' by section 7(c) of the Reclamation Project Act of 1939,
was approved by the Congress by the act' of May 25, 1948 (62 Stat.
273). This contract is dated August 19, 1948, and it provides in
article 12, as follows:

PAYMENT OF CONSTRUCTION OHARGE OBLIGATIONS
12. The District sall pay annually to the United States, for application

against its construction. charge obligation of nine hundred fifty-two thousand
and forty-five dollars and fifty-seven cents ($952 045.57) the sum of three thou-
sand five hundred dollars ($3,500.00). The first said payment shall become
due and payable on June 1 1949, and successive payments on June 1 of each
year thereafter until said construction charge obligation shall have been fully
liquidated by the application of such payments together with the application
under Article 13 hereof, of revenues, if any, from power and other sources:
Provided, however, should the Congress hereafter so authorize, the Secretary,
if he so finds, shall determine and announce that the Project works and facilities
provided for the District have no further useful life, then, subject to such terms
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and conditions as the Seeretary may be authorized, to prescribe, all payments
thereafter otherwise becoming due from the District shall cease.

It will be observed that this article fixes the construction charge
obligation of the district as $952,045.57. It will be further observed
that the provisions of the Omnibus Adjustment Act of May 25, 1926,
respecting the classification of lands and the terms of repayment in
accord with such classification, all of which were basic to the contracts
of November 24, 1926, and April 1, 1934, are not given any recogni-
tion either in the contract of August 19, 1948, and in particular article
12, or in the Approval Act of May 25, 1948. The conclusion is pointed,
therefore, that article 12 of the August 19, 1948, contract does consti-
tute an express amendment of article 38 of the November 24, 1926,
contract and of articles 7 and 8 of the April 1, 1934, contract, and
that such amendment makes inapplicable provisions of sections 41
and 43 of the Omnibus Adjustment Act of May 25, 1926, covering
the authority of the Secretary of the Interior to declare temporarily
unproductive lands of a Federal reclamation project permanently un-
productive and to eliminate them from the project.

The only remaining authority, then, of the Secretary of the In-
terior to classify or to reclassify the lands of Federal reclamation
projects is that in sections 8 (a) and 8(b) of the Reclamation Project
Act of 1939, and this authority is not absolute, but, as provided in
section 8 (b), it is to be exercised only on a request of an organization
or duly authorized representatives of the water users.

In respect of the Northport Irrigation District, then, it is my opin-
ion that the Secretary of the Interior cannot order the elimination of
2,555 acres of lands from the Northport project, because neither the
contract of August 19, 1948, nor the Approval Act of May 2, 1948,
gives him such authority. It is further my opinion that before any
classification or reclassification of the lands of the Northport project
is undertaken by the Secretary of the Interior, he must have a request
therefor from the Board of Directors of the Northport Irrigation
District.

CLARENCE A. DAVIS,
Solicitor.

ROY LEONARD WILBUR
ROBERT MONTGOMERY TUBB

A-26618 Decided May 20, 1953

Isolated Tract-Homestead Application-Withdrawn Land-Public Sale.
An application for homestead entry on land under withdrawal is nugatory and

cannot be given life subsequent to its date of filing, even by a restoration
of the land during pendency of an appeal from its rejection.
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An application for a homestead entry which is not accompanied by the re-
quired fee and commission is ineffective until the necessary payments are
made.

An improper application for a public sale under the Isolated Tract law should
be rejected; nevertheless, it is legal for the manager of the local land office
to sell the land applied for, since he has authority to order such a sale
on his own motion.

Where a homestead applicant whose application was rejected because of a
withdrawal of the land applied for lost an opportunity to submit a new
application after restoration of the land before a conflicting application for
public sale was filed, because his appeal from the original rejection was
mislaid and not acted upon for 5 years, equity requires cancellation of the
uncompleted public sale so as to afford the homestead applicant an oppor-
tunity to file a new application.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

* On November 20, 1946, Roy Leonard Wilbur filed an application
for homestead entry under section 2289 of the Revised Statutes (43
T:. S. C., 1946 ed., sec. 161) on the E/2SE1/4 sec. 24, T. 18 S., R. 50 E.,
M. D. M., Nevada. His application was not accompanied by the fee
and commission required by regulation of the Department (43 CFR
166.8). In accordance with the regulations then in force (43 CFR
216.29-repealed October 26, 1949, 14 F. R. 6642), the application
was assigned a serial number, but not noted on the tract book.

The acting manager of the district land office at Carson City, Nevada,
rejected Mr. Wilbur's application the same day it was filed, on the
ground that the tract on which entry was requested had been with-
drawn by the Secretary of the Interior for a proposed grazing district
on November 30, 1937 (2 F. R. 2556). The-decision failed to mention
the lack of fee and commission as a ground for rej ection. Mr. Wilbur

* appealed to the Director of the Bureau of Land Management. His
e entire case file, including the appeal, then seems to have been mislaid.

On June 4, 1947, the land here in issue was restored from the with-
drawal of November 30, 1937 (12 F. R. 3779). A memorandum in the
present record from the Regional Chief, Division of Adjudication,
Region II, states that a field report recommending allowance of entry
by Mr. Wilbur was submitted on December 21, 1948. This report has
not been found.

On April 25, 1951, a notation was made on the serial register book
at the Reno Land and Survey Office to the effect that the application

-was closed as "defective, no interest shown by the applicant, and the
same is cancelled." The manager, however, has stated that this nota-
tion was not authorized by him.

*.On October 10, 1949, Robert M. Tubb, an adjoining landowner,
applied to have the same tract described in Mr. Wilbur's application
sold under-the second proviso of the so-called Isolated Tract law (43
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U. S. C., 1946 ed., Stipp. V, sec. 1171). This proviso authorizes the
ordering into market of mountainous public lands or those too rough
for cultivation. Since Mr. Wilbur's application was not noted in the
tract book and his file had disappeared, the conflict between Mr. Tubb's
application and Mr. Wilbur's was not apparent.

The tract was duly examined by a field examiner of the Bureau
of Land Management and classified as suitable for public sale. All
the parties involved, and the field examiner, agree that this land is
not mountainous or too rough for cultivation, but is isolated from other
public land. Hence, apparently Mr. Tubb meant to apply for public
sale under the first clause of section 1171, supra, relating to isolated
tracts.

The manager of the Land and Survey Office at Reno, Nevada, taking
this view of the matter, on June 25, 1951, ordered a sale under the
first clause, to be held at 3 p. m; on August 16, 1951.

At 9 a. m. on that day the manager received a letter from Mr.
Wilbur protesting the public sale and enclosing the proper fees for a
homestead entry on the tract involved. The manager proceeded with
the sale. Mr. Tubb's bid of $800, the appraised value, was the only
one submitted. The manager accepted it, but in accordance with the
Order for Public Sale withheld the cash certificate of purchase pend-
ing consideration of the protest. The land was again examined, and
on December 11, 1951, classified as suitable for entry under the Home-
stead Law, supra.

On September 24, 1951, the Assistant Director of the Bureau of
Land Management issued a decision disposing of both Mr. Wilbur's
appeal and protest. In it he held that Mr. Tubb's public-sale applica-
tion should be rejected, and that Mr. Wilbur's homestead application
*should receive further consideration. Mr. Tubb appealed to the head
of the Department.

It is well settled that no rights are acquired by an application to
enter land if the land sought is withdrawn from entry at the time
the application is filed, and it is equally well settled that no rights
accrue to an applicant if, pending an appeal by him from the rejection
of his application for such a reason, the land is restored to entry.
Hunt v. State of Utah, 59 I. D. 44, 46 (1945). Mr. Wilbur's applica-
tion, therefore, was properly rejected by the acting manager at the
time it was filed, and the restoration of the land to entry on June
4, 1947, imparted no new life to his application.

Mr. Wilbur's application was also subject to rejection, because it
was not accompanied by the required fee and commission. The
homestead law plainly indicates that an applicant will not be per-
mitted to make an entry until the proper fee is paid (43 U. S. C.,
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1946 ed., sec. 162), and a regulation of the Department clearly states
that when'a homesteader applies to make entry he "must" pay a pre-
scribed fee and commission (43 CFR166.8). At the time when Mr.
Wilbur filed his application and until October 26,1949, another regula-
tion of the Department provided, in part, as follows:

* * * Where no money is tendered, the application, etc., will be rejected. On
such rejection, the applicant, of course, has the right of appeal within 30 days,
Lnder the Rules of Practice * * *. The manager will not in such cases, pend-
ing the receipt of the money, segregate the land, as the law and regulations are
specific in that the money must be tendered with the application, and if it is not
transmitted the applicant acquires no rights under the application until the
money is tendered. * * [* [43 CFR 216.29.]

In any event, therefore, even though it may have been possible to
reinstate Mr. Wilbur's application following the restoration to entry
of the land in question on June 4, 1947, in lieu of requiring him to file
a new application (see Hunt v. State of Utah, supra): his application

;,still would have been ineffective to give him any rights until he paid
'the requisite fee and conunission. He did not make the necessary pay-
0ments until August 16, 1951, the date for which the public sale had
been set pursuant to Mr. Tubb's application of October 10, 1949. (It
will be noted that the regulation partially quoted in the preceding
paragraph was not repealed until after Mr. Tubb's application had

1 been filed.)
As to Mr. Tubb's. application, it was technically defective because

it was not executed on the proper form and should have been rejected
(43 CFR 250.3, 250.4). However, the public sale of an isolated tract
may be ordered by the Secretary on his own motion, and this authority

* Lii had been delegated to the manager at the time when the public sale
*0 it - ; was ordered (43 C:FR, 1947 Supp., 50.501(a) (36), as amended, 13 F.

R. 5615). The order of sale was, therefore,; authorized despite any
deficiency in Mr. Tubb's application. Even if Mr. Tubb's application
had been in order, he would not; have acquired any rights to the land-
;in question by reason of the filing of his application or by submitting
the only bid at. the sale. Until a cash certificate is issued, an appli-
cant for, or a bidder at, a public sale acquires no' rights against the
United States, and the sale can be canceled at any time. (43 CFR
250.5; Frank B. Powell Lumber Co., Inc., A-26461 (April 23, 1952).)'

The case, therefore, comes to this: Neither Mr. Wilbur nor Mr. Tubb
has acquired any right to- the land in controversy or any priority over
the other by reason of filinga valid application for the land. The
:land has been classified as being suitable for both homesteading and
public sale and may properly be disposed of for either purposes. On
the one hand, Mr. Tubb appears to own the land adjoining the land in
.controversy and has asserted that Mr. Wilbur's possession of the latter
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would interfere with his ranch operations. On the other hand, Mr.
Wilbur merits equitable consideration for the reason that if his appeal
from the acting manager's decision rejecting his application had not
been mislaid and had been acted upon with reasonable promptness,
he would probably have had an opportunity to file a valid application
before Mr. Tubb applied for the sale of the land.

In the circumstances, there appear to be sufficient reasons to war-
rant canceling the public sale and permitting Mr. Wilbur to file a new
homestead application.

Therefore, the Assistant Director's decision is affirmed.

OiuwE LEwis,
Assistant Secretary.

PERCY FIELD JEBSON ET AL. v. EMMET F. SPENCER AND
TYLER F. WOODWARD, UNITED STATES, INTERVENER

A-26596 Decided June 11, 1953

Mineral Leasing Act-Prospecting Permits-Oil and Gas Leases-Mining
Laws-Mining Claims-Valuable Mineral Deposits-Discovery-Rules
of Practice-Contests.

The rule of the Department that no application will be received and no rights
will be recognized as initiated by the tender of an application for a tract of
land embraced in an entry of record until such entry has been canceled and
the cancellation noted on the records of the local land office is not applicable
to the initiation of rights under the mining laws on lands subject to such
laws.

When an oil and gas prospecting permit, issued under section 13 of the Min-
eral Leasing Act, expired by operation of law, the land embraced in that
permit again became subject to location under the mining laws, and remained
so until the filing of an allowable application for a permit or lease under
the act or until the land was known to be valuable for any of the minerals
covered by that act.

A valid location of a mining claim can be made only if a valuable mineral de-
posit has been discovered within the limits of the claim.

In a contest initiated by one individual against another, the Government
should not attack the validity of the contestant's claim on grounds other
than those disclosed by the application to contest without first notifying the
contestant of, its charges and allowing him an opportunity to meet such:
charges.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Percy Field Jebson, for himself and his colocators of the Eleanor
placer mining claim, situated on the SW1/4NWI,4, the El/2NW14, and
the NE'/ASW¼4 of Sec. 10, T. 10 N., R. 24 W., S. B. M., California,
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has appealed tthe Secretary of the Interior from the decision of the
Assistant Director of the Bureau of Land Management dated July 3,
1952, which affirmed the decision of the manager of the land' office at
Los Angeles in dismissing the protest of Mr. Jebson and his associates
against the issuance of oil and gas leases on the land covered by the
mining claim and in declaring the mining-claim to be null and void.

On September 7, 1948, Mr. Jebson filed an application at the Sacra-
mento land office for an oil and gas lease on the above-described land
(Sacramento 039504). He stated that he believed himself to be entitled
to a preference right to a lease because of his interest in the land under
a mining location recorded on February 27, 1940. By a decision of
the acting manager of the land office at Sacramento dated January 31,
1949, Mr. Jebson was informed that part of the land was embraced in
an oil and gas lease application filed on March 25, 1940 (Los Angeles
087318, formerly Sacramento 032816), by Tyler F. Woodward, on
which a lease was issued to' Mr. Woodward as of February 1, 1949,
and that the balance of the land was embraced in an oil and gas lease
application filed by Emmet F. Spencer'on November 22, 1943 (Los
Angeles 087382, formerly Sacramento 03596). Mr. Jebson was al-
lowed 30 days within which to file a formal protest against the lease of
Mr. Woodward and the application of Mr. Spencer in the event he
wished to assert any rights under the mining claim.

On February 28, 1949, Mr. Jebson, on behalf of himself and his as-
sociates, filed a protest against the issuance of the oil and gas leases, al-
leging that on- February 2, 1940, "Fire clay, white sand, titanium
ochre and a type of clay used in the drilling of oil wells" were dis-
covered on the land; that .the minerals- were at the time of discovery
and were then commercially valuable and that there were sufficient
quantities of them to be'mined profitably; that on February 16, 1940, a
notice of location of the claim was posted; that the notice of location
was recorded on February 27, 1940, in the official records of the county
recorder of Kern County, California; and that, prior to'March 30,
1940, the claim had been further developed through the digging of
a trench exposing some of the aforementioned materials.
* Answers, were filed by Messrs. Woodward and Spencer denying

the validity of the mining claim on the ground that the locators had
failed to perfect the claim by recording a; statement that the required
discovery work -had been completed on the' claim: and on the further
ground that deposits of minerals claimed to have been discovered
within the claim were not of sufficient value to validate the claim.

QOn.April 21, 1950, a notice of hearing on the contest was sent to Mr.
Jebson and his associates and to Messrs. Spencer and Woodward.. The
notice, after indicating in the heading thereof that the United States
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was a party to the contest as an intervener, called upon the parties "to
appear, respond, and. to offer evidence touching the allegation."

At the hearing, the attorney for Mr. Jebson and his associates re-
quested to be informed as to the nature of the intervention by the
United States. He was told that the question involved was the valid-
ity of the claim and that the contestants must show that they had a
valid mining claim on the date location was made and that the land
was open to location on that date (Tr. 2-3). The attorney was sub-
sequently informed that an oil and gas prospecting permit had been
issued covering the land on May 31, 1933, and that it was canceled on
March 25, 1940 (Tr. 6). The attorney then pleaded surprise and
requested a continuation of the hearing. This request was refused
and the attorney was told that unless the contestants continued with
the hearing, the Government would move to declare the contestants
in default. The hearing was continued over the protest of the con-
testants (Tr. 8).

After the introduction of testimony on behalf of the contestants,
the contestees, and the United States as to the discovery of minerals
on the claim, there was introduced in evidence on behalf of the United:
States a certified copy of the Serial Register of the Sacramento land
office, showing that an oil and gas prospecting permit (Sacramento
027651) had been issued to R. E. S. Hesse on May 31, 1933, pursuant
to the Mineral Leasing Act of February 25, 1920 (30 U. S. C., 1946
ed., sec. 181 et seg.), that the permit had been extended to December
31, 1938, and that the permit was canceled effective March 25, 1940
(Tr. 77-82, Intervener's exhibit B, Tr. 87).

-. I

The first question for consideration is whether the land was subject
to mining location on February 2, 1940, when the discovery of minerals
is claimed to have been made by the contestants.

Prior to the passage of the leasing acts, including the Mineral Leas-
ing Act of February 25, 1920, all valuable mineral deposits in lands
belonging to the United States were open to exploration and pur-
chase, and the lands in which they were found were open to occupation
and purchase under the provisions of the mining laws (30 U. S. C.,
1946 ed., sec. 21 et seq.). The leasing acts inaugurated an entirely new
system with respect to the disposition of lands containing the deposits
dealt with in those acts. The Mineral Leasing Act provided that, with
the exception of valid claims existing on February 25, 1920, deposits
of oil and gas and lands containing such deposits should be subject
to disposition only in the form and manner provided therein (30
U. S. C., 1946 ed., secs. 181 and 193).
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Shortly after the passage of the Mineral Leasing Act, the Depart-
ment held that there could be no-room for the contemporaneous oper-
ation of the mining laws and the Mineral Leasing Act with respect to
the same lands; and that if an attempt were made, after the enact-
ment of the Mineral Leasing Act, to locate a mining claim on land
covered by an outstanding permit or lease issued under the act or
known at the- time of the attempted location to be valuable for any of
the minerals mentioned in the Mineral Leasing Act, the Department
would not recognize the attempted location. See Joseph E. MeClory
et al., 50 L. D. 623 (1924) ; letter dated October 9, 1924, from Secretary
Work to Congressman Richards, 50 L. D. 650 (1924). The Depart-
ment has maintained its position in this respect over the years. See
United States v. United States Boraa Company, 58 I. D. 426, 432
(1943). The Department has also held that the filing of an'allowable
application for an oil and gas prospecting permit or for a noncom-
petitive oil and gas lease has a segregative effect on the land applied
for and confers upon the applicant a priority of right over any adverse
interest thereafter sought to be initiated. Filtrol Company v. Brittan
and Echat, 51 L. D. 649 (1926); Monolith Portland Cement Company
et al., 61 . D. 43 (1952).

There is no indication in the present record that the land was known
to be valuable for any of the minerals mentioned in the Mineral Leas-
ing Act on February 2, 1940, or that, aside from the Hesse permit, any
other permit or lease issued under the act was then outstanding, or
that any other allowable application for such a permit or lease on the
land had been filed prior to that date. Therefore, it would appear that
at that time the land was open to mining locationfor minerals other
than those covered by the Mineral Leasing Act unless the prospecting
permit issued to Mr. Hesse in 1933 was still in force on February 2,
1940.

Section 13 of the Mineral Leasing Act (41 Stat. 437,441; 30 U. S. C.,
1946 ed., sec.221, note); under which the Hesse permit was issued,
authorized the Secretary of the Interior-

* * * to grant to any applicant qualified under this Act a prospecting permit,
which: shall give the exclusive right, for a period not exceeding two years,
to prospect for oil or gas upon not to exceed two thousand five hundred and
sixty acres of land wherein such deposits belong to the United States and :are
not within any known geological structure of a producing oil or gas field * *

It also provided that-

The Secretary of the Interior may, if he shall find that the permittee. has been
unable with the: exercise of diligence to test the land in the time granted by
the permit, extend any such permit for such time, not exceeding two years, and
upon such conditions as he shall prescribe.
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The act of August 21, 1935 (49 Stat. 674), amended section' 13 by
providing that, thereafter no prospecting permits should be granted
except upon those applications which had been filed 90 days or more
prior to the effective date of that act. It provided:

s * * That all permits outstanding on the effective date of this amendatory

Act, which on said date shall not be subject to cancelation for violation of the

law or operating regulations and which have theretofore been extended by the

Secretary of the Interior, shall be, and 'the same are hereby, extended until
December 31, 1937, subject to the applicable conditions of such prior extensions:
Provided further, That the Secretary of the Interior is hereby authorized, to

extend for an additional period of not to exceed one year any permit on which

diligence has been exercised or on which drilling or prospecting has been sus-
pended at the direction of the Secretary during the extension period hereby
granted, but no extension of any permit beyond December 31, 1938, shall be
granted under the authority of this Act, or any other Act.

Section 13, as amended in 1935, also authorized the exchange of pros-
pecting permits for leases, without proof of discovery, when applica-
tions for exchange leases were filed prior to the termination of the
prospecting permits.

By the act of August 26, 1937 (50 Stat. 843), Congress extended
to December 31, 1939, those outstanding permits which met the condi-
tions enumerated in that act. It provided further that-

5 * * All oil and gas prospecting permits shall cease and terminate without
notice of cancelation on the final date of their current term, including any
extension herein granted, and no extension of any permit beyond December 31,
1939, shall be granted under the authority of this Act or any other Act.

On December 23, 1937, the Secretary of the Interior extended all
oil and gas prospecting permits outstanding on December 31, 1937, to
December 31, 1938, ulder the authority of the act of August 21, 1935
(Order No. 1240; 43 CFR, 1940 ed., sec. 192.7). Accordingly, Mr.
Hesse's permit was extended to December 31, 1938. On July 27, 1938,
the Commissioner of the General Land Office1 notified the Sacra-
mento land office that the permit was not extended to December 31,
1939, under any of the provisions of the act of August 26, 1937; that
the permit might not be extended beyond December 31, 1938-; but that
the right to prospect the land could be continued under lease by the
filing on or before December 31, 1938, of an application to exchange
the permit for a lease under the provisions of the act of August 21,
1935. No application to exchange the permit for a lease apparently
was filed before December 31, 1938.

Thus, theI Hesse permit expired by operation of law on December

'Effective July 16, 1946, the General Land Office was abolished and its functions were
transferred to the Bureau of Land Management by section 403 of Reorganization Plan No.
3 of 1946 (11 F. R. 7875, 7876; 7776).
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31, 1938, under the congressional mandate that all oil and gas prospect-
ing permits should "cease and terminate without notice-of cancel-
lation" on the final dates of their current terms. As this Department
had no authority to extend the permit beyond December 31, 1938, the
permit was not, as the manager held, still in force in February, 1940.

The question remains whether the subsequent action of the General
Land Office in "canceling" the Hesse permit, which had already ex-
pired by operation of law, precluded the initiation of a right under the
mining laws on February 2, 1940.'

The so-called cancellation was made by the Commissioner of the
'General Land Office who, on February 27, 1940, after the mining right
is alleged to have been initiated, in a letter to the register of the land
office at Sacramento, called attention to the fact that he, the register,
had previously been advised of the serial numbers of those oil and
gas prospecting permits in his district which had terminated by oper-
ation of law on December 31, 1938, and December 31, 1939. The Corn-
naissioner cited the regulations of' the Department approved Oil

February 6, 1940, prescribing the method by which lands embraced in
oil and gas prospecting permits which had terminated by operation
of law were to be opened to application for oil and gas leases (5 F. R.
696; 43 CFR, 1943 Cum. Supp., 192.14a). He directed the register to
note the termination of certain permits, including the Hesse permit,
on his records as of March 25, 1940.

It is implicit in these instructions that the Commissioner recognized
_ that all prospecting permits had then terminated by operation of law
and that he was dealing not with the effective date of the termination
of the Hesse permit but rather with the date on which the lands
formerly covered by that permit should become subject to application
for oil and gas leases. These instructions'were in accord with the hold-
ing of the Department in Martin Judge, 49 L. D. 171 (1922), that until
an outstanding oil and gas prospecting permit was canceled by the
Commissioner of the General-Land Office and the notation of the
cancellation made in the local office, no person would be permitted
to gain any right to a permit for the same class of deposits by the
filing of an application therefor. See also Inmstructions, 50 L. D. 364
(1924)', 561. D. 489 (1937), and 43 CFR, 1940 ed., 192.14.

It is a well-established rule of the Department that no application
will be'received and no rights will be recognized as initiated by the
tender of an application for a tract of land embraced in an entry of
record until such entry has been canceled and the cancellation noted
on the records of the local landoffice. Circular, 29 L. D. 29 (1890).
However,; a mining claim is not initiated by application 'ade- at the
local land office. A right in a mining claim is established by a series of
acts including discovery of valuable mineral deposits Within the limits



0161] -JEBSON ET AL. V. SPENCER ET AL. 167
June 11, 1953

of the claim, marking the boundaries of the claim, posting notice on
the claim, and recording the claim in the manner required by the regu-
lations of the mining district. 30 U. S. C., 1946 ed., secs. 22-28. There
is no requirement under the mining laws that application for the land
must be made at the local land office or that notice of the claim must be
filed with the United States, either at the local land office or elsewhere.
Thus, this rule is not applicable to the initiation of rights under the
mining laws on lands subject to such laws.

It follows that the action of the General Land Office in declaring that
the cancellation of the permit was not to be effective until March 25,
1940, did not preclude the initiation of a mining claim on the land on
February 2, 1940. Cf. Griffith et al. v. Noonan et al., 133 P. 2d 375
(Wyo., 1943). 

Accordingly, it was error to hold that the land was not open to
mining location on February 2, 1940.

II 

There remains for consideration the question whether the discovery
alleged to have been made on the claim is sufficient to validate the
claim.

A valid location of a mining claim can be made only if a valuable
mineral deposit has been discovered within the limits of the claim.
Waskey v. Hammer, 223 U. S. 85, 91-92 (1912); United States v. A. W.
Mouat et al., 60 I. D. 473 (1951). In determining whether mineral
deposits discovered on public lands are valuable, the test to be applied
is whether they are "such as would justify a person of ordinary
prudence in the further expenditure of his time and means in an effort
to develop a paying mine." 'Cameron et al. v. United States, 252 U. S.
450, 459 (1920).

Mr. Jebson, who was the only witness on behalf of the mining claim-
ants, testified generally that he had discovered sand, yellow ochre,
and clay, and that the minerals had been tested and proved successful
for commercial purposes (Tr. 28). He did not, however, produce any
samples of the minerals said to have been discovered nor did he produce
any evidence of the tests which were said to have been made or elaborate
in any way as to the nature of these tests. He testified that he had
made a mechanic's hand soap out of some of the materials but he
admitted that he had never sold any material from the claim (Tr. 29).
When asked about the value of the "plaster" sand found on the claim,
Mr. Jebson stated that it was worth "Millions of dollars" (Tr. 35).
Later, Mr. Jebson testified, "Truthfully, it is still in the experimental
stage" and that until several more experiments were made he would
not know the value of the claim (Tr. 37). He testified that the clay
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would make a rotary mud but admitted that tests had: revealed that
the clay might have top much sand in it to be satisfactoty f or that
purpose (Tr. 38).

On behalf of the Government, Mr. Val Payne, a mining engineer
employed by the Bureau of Land Management, testified that he had
made a field examination of the claim; that he examined the claim
for possible fire clay and that none of the material found on the claim
appeared to be particularly suitable (Tr. 52); that the small clay
beds found on the claim were found at a considerable distance from
each other, which would make mining uneconomical (Tr. 52). He
testified that of the area of the claim which he examined he found
only one outcropping that had any apparent characteristic of a usable
or marketable material (Tr. 53). He had a sample of this material
tested for its suitability for a rotary mud and the result of that test
showed that the-material could not be used as an oil well drilling mud
because of four detrimental features (Tr. 53-59, Intervener's exhibit
A). Mr. Payne also testified that he found no ochre or sand on the
claim which would be commercially valuable (Tr. 39).

On the basis of the testimony produced at the hearing, it must be
concluded that there has, been no discovery of valuable mineral de-
posits on the claim and, therefore, that the claim is without validity
Chrisvnan v. Miller, 197 U. S. 313 (1905). Vd

Accordingly, it was proper to dismiss the protest against the issu-
ance of the oil and gas leases and to declare the mining claim to. be
null and void.

The appeal of the mining claimants raises two other points which
require mention. The first is that the Government failed to notify
them of the basis for its intervention, thus depriving them .of an op-
portunity to prepare to meet the contention of the Government that
the Hesse permit prevented the location of the claim. The second
point is that the hearing was conducted in an irregular manner.

If the contention of the Government that the land was not open
to mining location when the mining claimants made their location
were sound, the failure of the Government to notify the appellants
of this ground of attack on the validity of the claim would require
consideration. 1ITowever, as it has been determined that the land was
open to mining location on February 2,'1940, and that the Hesse
permit was no bar to the location of the mining claim on that date,
the failure of the Government to notify the contestants of its intention
to challenge the validity of the claim on that ground becomes imma-
terial to the disposition of the contest..

'168
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It should be pointed out that the mining claimants initiated the
contest. The burden of proving the allegations in their protest was
upon them. Minerva L. Jones Starks v. Frank P. Mackey, 60 I. ID.
309 (1949). As the mining claimants alleged discovery of minerals
on the land embraced in their claim, the burden was upon them to
prove a discovery sufficient to validate their claim. This they failed
to do. The failure of the Government to notify the contestants of
another ground on which the claim was to be attacked did not deprive
the appellants of their opportunity to prove the allegations set forth
in their protest.

However, it should be noted that the Government should not, in a
contest initiated by one individual against another, seek to challenge
the asserted right of the individual contestant on grounds other than
those disclosed by the application to contest without itself preferring
charges and notifying the contestant of its charges, as provided in
43 CFR 222.4, and without allowing the individual contestant full
opportunity to deny those charges or to submit a statement of facts
rendering the charges immaterial, as provided in 43 CFR 222.5.

The alleged irregular manner in which the hearing was conducted
lies in the fact that the so-called "Hearing Officer" acted not only
in that capacity but he also acted as counsel for the Government and
took the stand and testified as a witness for the Government.

The practice of administrative officials acting in the capacity of
hearing officers and at the same time acting as counsel for the Govern-
ment and testifying on behalf of the Government is a practice which,
in my opinion, ordinarily results in the denial of due process and the
denial of a fair hearing. The dual capacity assumed by such officers,.
when they are in the true position of a hearing officer determining
admissibility of evidence and arriving at conclusions, cannot be held
to comport to the standards of a fair hearing.

However, in this case the testimony given by the hearing officer
related only to the validity of the Hesse permit, which has been deter-
mined in any event to be immaterial to the disposition of this contest,
and, consequently, it can be disregarded without doing any injustice
to the claimant. Furthermore, the matter hinges entirely upon the
contestant's proof of discovery of valuable mineral deposits on this
land, and the contestant himself, by his own testimony, having admit-
ted that his discovery was only in the experimental stage and that he
was not certain himself as to the value of the claim, has precluded any
likelihood of any findings in his favor, and, therefore, justifies me in
disregarding whatever procedural errors may have occurred at the
hearing.

830i55-55 i4

-i16t ] Iraq
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IV

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17
F. R. 6794), the decision of the Assistant:Director of the Bureau of
Land Management is, for the above-stated reasons, affirmed.

CLARENCE A. DAVIS,

SoZicitor.

STATE OF LOUISIANA

A-26708 Decided June 17, 1953

Swamp-Land Selection-Reinstatement.

Principles of orderly administration dictate against the reopening of swamp-
land selection proceeding more than 39 years after the selection was finally
rejected.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

The State of Louisiana has taken an appeal to: the Secretary of the
Interior from a decision of January 13, 1953, by the Associate Director
of the Bureau of Land Management which rejected the State's applica-
tion, filed on November 24, 1952, to select as swampland the SE'/4SW/4
see. 23, T. 18 N., R. 7 E., Louisiana meridian, Louisiana, containing
40 acres (43.U. S. C., 1946 ed., secs. 982-984).

Departmental records indicate that sometime after March 3, 1857,
Louisiana claimed the above-described tract among others' as swamp
and overflowed. The claim was held for rejection on November 20,
1899, by the Commissioner of the General Land Office (predecessor
of the Bureau of Land Management), "subject to the then right of
the State to apply for an investigation in the field because the field
notes of the official survey show affirmatively that they are dry land,"
but further action respecting the claim was suspended pending issuance
of instructions for the adjustment of the swampland grant in Louis-
iana.' In a decision of October 28, 1913, after full consideration of
the case, the Commissioner of the General Land Office rejected the
State's claim to this and other tracts because the field notes of the
official survey showed affirmatively that the tracts were dry land,
"subject to the right of appeal to the Department," within 30 days
of service of notice of the decision. A copy of the decision was sent
by letter dated December 30, 1913, by registered mail to Governor
L. E. Hall, and was received by him on January 3., 1914. But no
further action was taken by the State. By decision of the Acting

1 See Commissioner's decision of October 28,1913 (66778).
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Assistant Commissioner dated April 7, 1914, the State's claim for
this land was finally rejected.

In. these circumstances, the application of November 24, 1952, is
in effect, an effort to reopen a case closed more than 39 years ago.
As was recently said in a similar case, "Principles of orderly admin-
istration dictate against the reopening of such a case." John C.
Carter et al., A-26545 (December 24, 1952).

In any event, there appears to be no substantial basis upon which
the Department may properly classify this land as subject to selection
under the Swamp Land Acts. The acts of March 2, 1849 (9 Stat.
352), and September 28, 1950 (9 Stat. 519; 43 U. S. C., 1946 ed., sec.
982), provided for the grant to the State of Louisiana of the public
lands in that State which were swamp and overflowed and unfit
thereby for cultivation at the time of the grants. It was further
provided that when the greater part of a subdivision was not wet and
unfit for cultivation at the time of the grants, the entire subdivision
was excluded from the grant (43 U. S. C., 1946 ed., sec. 984).

The plat of survey of the township in which the 40-acre tract here
involved is located was approved on October 29, 1853. Nineteen other
sections in the township are listed on the plat of survey as being over-
flowed and containing swampland, but none of the legal subdivisions
in section 23 was included in the list of swamp and overflowed lands.
In the Louisiana Field Notes of Survey, vol. 59, p. 399, the following
notation occurs with reference to a line dividing sections 23 and 26,
the line being the south boundary of section 23 and of the SE/4SWI4
of the section here involved:

"Land 2nd rate soil. Timber, oak, hickory, & gum, undergrowth cane, vines &
bushes. April 28th, 1853."

Inasmuch as the plat of survey and the field notes on this land were
made after the legislation granting swamplands to Louisiana was en-
acted, and as the plat of survey in this case shows that the surveyor
noted the swamp and overflowed character of 19 other sections in this
township,2 there is good reason to believe that if more than 20 acres of
this quarter section had actually been swamp and overflowed land, that
fact would have been indicated on the plat of survey and in the field
notes.

Three affidavits were submitted in support of the State's present ap-
plication for this land. The affiants, aged 80, 86, and 73 in 1952,
recollected that during their childhood a levee crossed this land, and
each affiant stated that if the levee had not been constructed, the land

2 For example, immediately preceding the above-quoted notation in vol. 59, p. 399 of
the Louisiana Field Notes of Survey, with reference to a line between sections 2 and 3 in
T. 18 N., R. 7 ., is the following description: "Land subject to overflow, and unfit for
cultivation * * May 13, 1853. ,
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would have stood under water for the greater portion of each year.'
The affidavits refer to the character of the land after 1870, and contain
no evidence of the physical condition of the land in 1849 and 1850.4

Accordingly, the rejection of the State's selection in this case appears
to have been proper. State of mississippi, A-25822 (October 10, 1950)
State of Louisiana, A-25166 (June 29, 1949).

The land here involved is said to be occupied by Mrs. Virginia Jor-
dan Mangham whose claim to the land is traced to an entry made by
John A. Pugh on March 19, 1857, and authorized by the State of
Louisiana. The record indicates that on March 12, 1952, Dr. Harrison
Jordan, an uncle of Mrs. Mangham, filed an application under the
Color of Title Act (43 U. S. C., sec. 1068) for this land. In a decision
of May 16, 1952, the Acting Regional Administrator, Region VI, re-
quired the submission of additional evidence in support of the applica-
tion. The time within which the applicant might submit the required
evidence was extended, but no further action has been taken under this
application.. It seems possible that Mrs. Mangham may be able to
acquire this tract under the Color of Title Act, the Public Sale Act (43
U. S. C., 1946 ed., Supp. V, sec. 1171) or under some other appropriate
public land law.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; .17
F. R. 6794), the decision of the Associate Director of the Bureau of
Land Management is affirmed.

CLARENCE A. DAVIS,

Solicitor.

JOHNNIE E. WHITTED, BILL SMITH

A-26602 Decided June 30, 1953 -

Desert-Land Entry-Cancellation of Entry-Hearing.

A desert-land entry is not: to be canceled for defects not appearing on the
face of the record without notice to the entryman and without the holding
of a hearing, if the entryman demands one.

3The statements in the affidavits are not consistent as to when this levee was built,
although it seems probable that it was constructed sometime after 1861, the year in which
H. Jordan is said to have purchasedthe land.-

Each of the affiants mentioned that in the bend of the Boeuf River is a cypress tree
on which are placed markers showing the level of high water for the years 1869, 1892, and
1927. The plat of survey indicates that the Boeuf River runs north and south through
the SW '/4SW l of see. 23 in approximately the middle of that quarter section; and that the
cypress tree in-the bend of-the river is not on and not very close to the selected tract.
In-any case, the'high4watermark for the- years designated wouldbe no indication that the
greater part of the SE'4SWWy4 of sec. 23 was actually swamp land in 1849 and 1850.
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APPEAL FROM THE BUREAU OF LAND MANAGEMENT

On December 21, 1948, Jolmnie E. Whitted filed an application
(Idaho 0262) for a desert-land entry (43 U. S. C., 1946 ed., sec. 321
-et seq.) for the W/2SW/ 4 sec. 32, T. 4 S., R. 3 E., Boise meridian,
Idaho. In his application he stated the tract was not occupied, im-
proved, and appropriated by any other person claiming it. A field
examination of the land was made on May 31, 1950, in the course of
which the examiner noted that there were sheep pens and fences on
the entry which had been constructed, apparently without authoriza-
tion, by Bill Smith, the proprietor of a large-scale sheep operation.
On December 21, 1950, the Manager of the Land and Survey Office
at Boise, Idaho, notified Whitted of the allowance of his entry.

It appears that Smith first learned of the desert-land entry shortly
thereafter. He informed the manager that the allowance of the
entry as to the NWI/4SWI/4 would seriously interfere with his lambing
operations, that he or his predecessors in title had been using the land
for over 25 years, and that he had constructed sheep pens and other
improvements, worth $3,500 on the west side of the NW1/4 SW1/4
during October 1948.

By a decision dated. February 28, 1951, the manager reversed the
allowance of the entry as to the NW'/ 4 SWL/4 on the ground that Whit-
ted's statements in his application that the land was unoccupied, un-
improved, and unappropriated, and in his petition for reclassifica-
tion that the land was not improved by anyone and that there was no
conflicting claim of any kind were incorrect. The manager classi-
fied the NW1/4SWI/4 as more suitable for use in connection with the
existing sheep operation than for development under the desert-land
law.

Whitted was served with a copy of this decision on March 1, 1951.
The decision informed Whitted that he had the right of appeal.

Upon the failure of the parties to file an appeal within the required
time, the manager, by a decision dated April 12, 1951, closed the case
as to the NW1/4 SW1/4 .

However, it appears that Whitted prepared an appeal which his at-
torney mailed to Senator Dworshak within the 30-day period allowed
S-or filing appeals. On June 4, 1951, Senator Dworshak, having
learned that Whitted's attorney was under the impression that the ap-
peal was properly filed with him, returned the appeal to Whitted's
lawyer with the suggestion that it be filed with the Boise Land and
Survey Office. Thereupon, on June 8, 1951, the appeal was filed with
that office.

The manager forwarded the appeal to the Regional Administra-
tor. On June 26, 1951, the Acting Regional Administrator held that
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Whitted's appeal would be treated as a petition to reopen the case and
denied the petition. Whitted filed an appeal from this decision with
the Director of the Bureau of Land Management. By decision dated
September 26, 1952, the Director reversed the manager's decision of
February 28, 1951, which had revoked the allowance of Whitted's ap-
plication as to the NW/4SW/ 4 and directed the reinstatement of the
entry. Thereupon, Smith appealed to the Secretary of the Interior
from that decision.

The appellant contends that Whitted should be bound by his fail-
ure properly to appeal from the manager's decision of February 28,
1951, and that he should be foreclosed from any further proceedings
in this matter. However, it is well established that although a party
who does not appeal from an adverse decision has no standing to ques-
tion an award, the Secretary of the Interior may, on his own initi-
ative, so long as the lands are subject to his jurisdiction, review and
correct erroneous actions previously taken respecting such land.
Mary Volke et al., A-26601 (May 5, 1953); State of California et al.,
51L. D. 141, 144 (1925).

The lands involved in this matter fall within this rule. Neverthe-
less, this supervisory authority need not be exercised in every case of
erroneous action, but only when the facts of a particular case
warrant it.

Although Whitted's appeal was not filed at the proper place, he
did attempt to file a timely appeal. When his error became apparent
he corrected it as soon as he could. Consequently, he cannot be deemed
to have slept on his rights or abandoned them or to have acquiesced
in the revocation of the allowance of his entry.

Furthermore, Whitted's entry was canceled in part without a hear-
ing. Once an entry has been allowed, even though improperly, it is.
not to be canceled for defects not appearing on the face of the record,
without notice to the entryman and without giving him-an opportu-
nity to be heard. William A. Fo'wler, 17 L. D. 189 (1893) ; Maxon v.
Cory et al., 26 L. D. 499 (1898); United States v. Kennedy, 206 Fed.
47, 50 (5th Cir. 1913); United States v. Jensen, A-26486 (December
2, 1952) ; Paris Gibson et al., 47 L, D. 185, 186 (1919); United States v.
Robert L. Pope, Jr., 58 I. D. 574 (1943). The procedure to be fol-,
lowed by the Government in seeking the cancellation of an entry is
set out in 43 CFRI, Part 222, and for individual contestants in 43
CFR, Part 221. The pertinent regulations require that an entryman
be notified of the contest against his entry and that 'he be given a hear-
ing if he so desires. There is nothing in the record to show compliance
with the pertinent provisions of either Part 221 or 222. Accordingly,
it must be held that the partial cancellation of Mr. Whitted's desert-
land entry was unauthorized.
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These considerations justify the exercise of the supervisory author-
ity of the Secretary of the Interior despite the failure of Whitted to
file a timely appeal.

IWhile, for the procedural reasons mentioned, it is necessary to re-
instate Whitted's entry as to the NW1/4SW1/4, the circumstances re-
quire that the Government immediately institute adverse proceedings
for the cancellation of that portion of the desert-land entry pursuant
to 43 CFR, Part 222. Definite findings of fact should be made as to
the departmental status of the land at the time of Whitted's applica-
tion and at the time of his entry, the relation of Smith to the land at
those times and whether or not Smith's improvements and possession
were readily observable at the time of Whitted's application.

In the light of the unusual amount of confusion and delay which
has occurred in this case, the adverse proceedings should be initiated
at the earliest opportunity and diligently prosecuted. Pending the
final disposition of those proceedings, I suggest that Mr. Smith's
possession not be disturbed.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17
F. R. 6794), the decision of the Director of the Bureau of Land Man-
agement is affirmed insofar as it directed the reinstatement of the
entry and the case is remanded for further proceedings as indicated
in the preceding paragraph.

CLARENcE1 A. DAvis,
Solicitor.

JOHN L. RICE

A-26711 Decided July 20, 1953

Public Sale-Mountainous or Rough Tract-Sheep Driveway with Stopover
Privilege.

Where an application for the public sale of land under the second proviso of
section 2455, Rev. Stat., as amended, is rejected for the reasons that the
land is not mountainous or too rough for cultivation and that the land is
needed for a sheep driveway with overnight stopover privileges, the case
will be remanded where the evidence in the record is inconclusive as to the
physical character of the land and it is possible that the use of the land
for driveway and holdover privileges can be preserved by a reservation in
the patent or by amendment of the application to exclude the areas most
directly affected.

-The Secretary of the Interior has authority to insert in a patent issued as a
result of a public sale under the second proviso of section 2455, Rev. Stat.,
as amended, a reservation of a right-of-way for driving sheep across the
land patented and of overnight stopover privileges for such sheep.
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APPEAL FROM THE BUREAU OF LAND MANAGEMENT

John L. Rice applied on November 6, 1950, for a public sale under
the second proviso of section 2455, Rev. Stat., as amended (43 U. S. C.,
1946 ed., Supp. V, sec. 1171), of the Sl/ 2SW1/4 sec. 5 and the SE14,
S/2NE1/4 and NW1/4 sec. 8, T. 2 S., R. 13 E., B. M.; Idaho. This pro-
viso authorizes the Secretary of the Interior to sell, in his discretion,
any legal subdivisions of the public lands not exceeding 760 acres in
area, the greater part of which is mountainous or too rough for
cultivation.

The tract in question had previously been examined by a represen-
tative of the Department in connection with an earlier application of.
Mr. Rice. The examiner reported the topography of the land to be
"Flat to gently rolling." He did not state clearly whether or not it
was too rough for cultivation. He further reported that the tract was
needed as a sheep driveway and holdover area and that several stock-
men had objected to sale of land of a similar kind. Accordingly, the
manager of the Land and Survey Office at Boise, Idaho, in a decision
dated March 22, 1951, rejected Mr. Rice's application.

Mr. Rice appealed to the Director of the Bureau of Land Manage-
ment, who, acting through his delegate, the Chief, Division of Lands,
affirmed the manager's decision on December 31, 1952.

Mr. Rice has appealed to the Secretary of the Interior. He con-
tends that the land is definitely mountainous and too rough for culti-
vation and has submitted an aerial photograph in support of this con-
tention. He further asserts that there are onlv three regular users of
the sheep trail across the land applied for-John T. Patterson & Son,
Ralph Faulkner, and Clarence Pauls. Mr. Rice calls attention to a
letter signed by them which he forwarded to the Director of the
Bureau of Land Management with his appeal below, in which they
state that they "have no objection to having Leo Rice file on land north
of Long Gulch, providing a trail right is provided with one night
stopover." He also states that he is willing to accept a patent reserv-
ing the right-of-way and stopover privilege to the public. In a letter
dated March 17, 1953, Mr. Rice has offered to deed these rights back
to the Government, if it is not feasible to reserve them in the patent.

The District Range Manager at Shoshone, Idaho, in a letter dated
September 17, 1952, has indicated his doubts as to whether an agree-
nent with the present livestock operators would be satisfactory in 5
or 10 years when the situation may have changed. However, he stated
that he has no objection to the sale of the lands in question at their'
appraised price if the patent can be issued subject to a right-of-way
for the purpose of crossing livestock by any individual, or the routing
of livestock across the patented lands by the United States.
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While the reservation Mr. Rice offers to accept appears novel, the
Secretary of the Interior does not lack authority to insert it in a patent
issued persuant to section 2455, Rev. Stat., as amended, the Secretary's
authority to sell at all being discretionary thereunder. Solicitor's
opinion M-36071, 60 1. D. 477 (1951).

The two real difficulties are whether or not the land is in fact moun-
tainous or rough, so as to be legally disposable under the second
proviso of section 2455, Rev. Stat., as amended; and whether an actual
reservation can be drafted which will protect the public interest in
trail rights and stopover privileges without giving rise to excessive
administrative difficulties and personal frictions.

It is impossible to decide either question on the basis of the present
record. The evidence of the physical character of the land is incon-
clusive, and the reservation proposed by Mr. Rice has been stated only
in general terms.

Accordingly, the land should be reexamined, and the question of
whether it is mountainous or too rough for cultivation should be set-
tled. If it is neither mountainous nor rough, the case will be at an end.
If, on the other hand, it is rough or mountainous, representatives of
the Bureau should attempt to draft a specific reservation to be inserted
in a patent which will satisfy both the users of the sheep trail and the
prospective purchaser, will protect the public interest, and will be
likely to remain practical after the interests of the present driveway
users change hands. Unless a satisfactory reservation can be drafted
in advance, there would be no purpose in proceeding with the sale.

If the land is found suitable for public sale under the mountainous
or rough tract proviso, the driveway problem may also conceivably
be solved by Mr. Rice's amending his application to exclude the areas
most directly affected.

The decision of the Chief, Division of Lands, Bureau of Land Man-
agement, is reversed, and the case is remanded for further proceed-
ings consistent with this decision.

OinE LEWIS,
Assistant Secretary.

INCLUSION OF INDIAN LANDS IN STATE IRRIGATION
DISTRICTS

Indian Lands-Indian Irrigation Projects-Contracts with State Irrigation
Districts for Operation and Maintenance of Indian Irrigation Projects.

Generally speaking, Indian allotted and tribal lands may not, under exist-
ing law, be included, with or without the consent of the Indians, in State
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irrigation districts which would have the power to operate and maintain
the Indian projects serving such lands, and to assess such lands for irriga-
tion charges, under contracts which would not permit the irrigation dis-

* tricts to resort to foreclosure proceedings in State courts to enforce the
collection of such charges

M-36175 JULY 30, 1953.

To ASSISTANT SECRETARY ORME LEWIS.

In a memorandum to you dated May 28, the Acting Commissioner
of Indian Affairs suggested that, in view of the facts that a consider-
able portion of the lands included in Indian irrigation projects had
come into non-Indian ownership 1 and that the Indian landowners
compared favorably with their white neighbors in industry, intelli-
gence, and agricultural experience, it would be desirable to turn over
the operation and maintenance of the Indian projects to irrigation
districts organized under State law,2 which presumably would have
jurisdiction over Indian as well as non-Indian lands. After review-
ing the general legislation applicable to Indian irrigation projects,
and stating that there is no provision of law, except the act of May 28,
1941 (55 Stat. 209), applicable solely to the Uintah Indian irrigation
project,3 which expressly authorizes the transfer of the operation and
maintenance of any Indian irrigation projects to any irrigation dis-
tricts organized under State law, it is requested that I render an
opinionon the questions whether-

(a) under existing law, with or without the consent of the Indian owners,
restricted or trust Indian lands, may be included for operation and maintenance
purposes in irrigation districts pursuant to State laws;

(b) additional legislation by Congress is necessary to give the districts operat-
ing supervision over the Indian lands; and

(c) whether operating supervision, including the "power to assess Indian
lands," may be transferred, with or without the consent of the landowners, to

* l It is stated in the memorandum that Indian irrigation projects "now provide service to
approximately 840,000 acres of which approximately 280,000. acres are owned by non-
Indians."

2 It is stated in the memorandum that there "are irrigation districts created pursuant to
State law on the Flathead and Crow Indian irrigation projects in Montana." In addi-
tion, there is an irrigation district created pursuant to State law on the San Carlos Indian
irrigation project in Montana. None 'of these districts has jurisdiction over Indian-owned
lands but the San Carlos Irrigation and Drainage District, unlike the Flathead and Crow
Districts, does operate and maintain part of the project works known as "district works,"
which serve non-Indian lands.

3 This exception is more apparent than real. While the act of May 28, 1941, authorizes
the Secretary of the Interior "to make contracts transferring the operation and main-
tenance of any canal system or systems under the said Project to an irrigation district or
districts formed pursuant to State law," the act was passed to confirm recommendations,
made after an investigation pursuant to the act of June 22, 1936 (49 Stat. 1803, 25
U. S. C., 1946 ed., sec. 389), which authorizes the Secretary of the Interior to adjust
irrigation charges against lands of non-Indians within Indian irrigation projects, sub-
ject to express confirmation by Congress, and the "contracts" to which the act refers appear
to be contracts with the non-Indian landowners who were the beneficiaries of the legisla-
tion. See S. Rept. 243, 77th Cong., 1st sess. pp. 4--5.
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irrigation districts under contracts containing protecting provisions against
foreclosure in State courts when there are unpaid operation and maintenance
assessments.

I believe that these three questions may be reformulated as the
single question whether under existing law restricted or trust Indian
lands may be included, with or without the consent of the Indians, in
State irrigation districts which would have the power to operate and
maintain the Indian projects serving such lands, and to assess such
lands for irrigation charges, under contracts which would not permit
the irrigation districts to resort to foreclosure proceedings in State
courts to enforce the collection of such charges.

Any such contracts would be made presumably between the Sec-
retary of the Interior and the State irrigation districts, and would
be designed to terminate supervision by the Department of the opera-
tion and maintenance of Indian irrigation projects. The accomplish-
ment of this objective would also involve presumably contractual rela-
tionships between the irrigation districts and the owners of the Indian
lands. However, no specific contracts have been submitted to me,
nor has any specific Indian irrigation project been mentioned, except
the Uintah project. While the question posed is thus entirely general,
there exists in addition to the general legislation governing Indian
irrigation projects a vast amount of special legislation applicable to
one or more of the Indian irrigation projects,4 some of which were
initiated in the closing decades of the last century, and this legislation
is, moreover, of an extremely diverse character. While the major
projects are not many, there are many smaller projects. To achieve
absolute accuracy with respect to general questions relating to the In-
dian irrigation projects would, therefore, be such a formidable task
that the purpose of any inquiry would be defeated. In the observa-
tions which follow any general statements made must be assumed to be
subject to the qualification that there may conceiyably be a contrary
provision with respect to a specific project.

There is some special legislation expressly authorizing the forma-
tion of irrigation districts under State law but Indian lands have been
excluded from the scope of such legislation. One of the acts govern-
ing the Flathead Indian irrigation project, namely, the act of May 10,
1926 (44 Stat. 453, 465), expressly excludes Indian lands from the
irrigation districts organized pursuant to State law. In making funds
available for the construction of the project, Congwess in this act

A compilation of laws relating to Indian irrigation projects which was printed as an
appendix to Hearings before the Committee on Indian Affairs, House of Representatives,
66th Cong., 1st sess., on "The Condition of Various Tribes of Indians" (Washington:1919),
runs to 168 pages. A later compilation of such laws, published by the Bureau of Indian
Affairs under the title "Analysis of Water Resources Authority," runs to 119 pages.
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provided that none of, the funds should be expended on construction
work "until an appropriate repayment contract, in form approved by
the Secretary of the Interior, shall have been properly executed by a
district or districts organized under State law embracing the lauds
irrigable under the project, except trust patent Indian, lands * e

The act also contained a proviso, moreover, 'That trust patent Indian
lands shall not be subject to the provisions of the law of any district
created as herein provided for but shall upon the issuance of fee patent-
therefor, be accorded the same rights and privileges and be subject to
the same obligations as other lands within such district or dis-
tricts * * * ." In conformity with these provisions, the repayment
contracts executed by the three irrigation districts subsequently or-
ganized under State law expressly excluded trust patent Indian lands
from the scope of the contracts.5 While the act of May 10, 1926, has
been amended in some respects by the act of May 25, 1948 (62 Stat.
269)8 and amendatory repayments contracts have been executed pur-
suant to that act, the prohibition upon the inclusion of the trust patent
Indian lands in the irrigation districts has not been disturbed.7

Similarly, the basic act governing the San Carlos Indian irrigation
project, namely, the act of June 7, 1924 (43 Stat. 4T5), excludes Indian
lands from the irrigation district organized pursuant to State law.
Section 1 of the act authorized the Secretary of the Interior to con-
struct a dam across the canyon of the Gila River near San Carlos,
Arizona, "for the purpose, first, of providing water for the irrigation
of lands alloted to Pima Indians on the Gila River Reservation, Ari
zona, now without an adequate supply of water and, second, for the
irrigation of such other lands in public or private ownership, as in.
the opinion of the said Secretary, can be served with water impounded
by said dam without diminishing the supply necessary for said Indian
lands * * *." The three classes of lands to be benefited by the project
thus were Indian allotted lands, public lands, and lands in private
ownership. Section 4 of the act, in providing for the execution of a,
repayment contract to cover the construction costs of the project, stip-
ulated that the contract should be executed "by a district organized
under State law, embracing lands in public or private ownership
irrigable under the project * * *." Thus the Indian lands were ex-
cluded.

See paragraph 7 of the contract with the Flathead Irrigation District, approved Novem-
ber 24, 1928; paragraph 9 of the contract with the Mission Irrigation District, approved
August 21, 1931; and paragraph 13. of the contract with the Jocko Valley Irrigation
District, approved February 26, 1935.

cThe principal purpose of the 1948 act was to provide for the liquidation of the con-
struction costs of the project from'the power revenues of the project.

7 See Amendatory Repayment Contracts with the Flathead Irrigation District, Mission
Irrigation District, and Jocko Valley Irrigation District, all'approved September 15, 1949.
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Finally, in the case of the only other Indian irrigation project,
.where an irrigation district organized under State law is in existence,
namely, the Crow irrigation project, the Indian lands are also excluded
-from the jurisdiction of the district. Section 3 of the act of June 28,
1946 (60 Stat. 333), which is the last of the series of statutes govern-
ing the Crow irrigation project, authorizes the Secretary of the In-
terior to enter into repayment contracts only "with irrigation dis-
tricts acting on behalf of all non-Indians owning land under, the
Crow irrigation project * *

Thus, Congress, in providing for the execution of repayment con-
tracts, with irrigation districts organized under State law has regu-
larly excluded Indian lands, and in the case of the Flathead project
has expressly made the provisions of State law relating to irrigation
districts wholly inapplicable to the Indian lands. The Flathead and
San Carlos irrigation projects are, moreover, the second and third
largest, respectively, of the Indian irrigation projects, and the Crow
project ranks sixth.

Again, in the case of at least three of the largest Indian irrigation
projects, namely, the Flathead, Fort Hall,8 and Fort Peck 9 projects,
Congress has itself specified precisely when the operation and mainte-
nance of the projects may be taken over by the landowners. The time
when the projects may be taken over is when required payments have
been made "for the major part of the unallotted lands irrigable under
any system * * *." Thus, section 15 of the act of May 29, 1908 (35
Stat. 444, 450), applicable to the Flathead project, and section 2 of
the act of May 30, 1908 (35 Stat. 558, 559), applicable to the Fort
Peck project, provide in identical terms:

When the payments required by this Act have been made for the major part
of the unallotted lands irrigable under any system and subject to charge for
construction thereof, the management and operation of such irrigation works
shall pass to the owners of the lands irrigated thereby, to be maintained at
their expense under such forms of organization and nder such rules and regu-
lations as may be acceptable to the Secretary of the Interior.

The act of March 1, 1907 (34 Stat. 1024, 1025), applicable to the Fort
Hall project, is the same, except that the words "in accordance with
the laws of Idaho" are added after the reference to the Secretary of
the Interior.

The provisions of the special legislation thus far discussed merely
reflect the fundamental proposition which governs Indian relations
that State laws have no application to Indians on Indian reservations
unless Congress has specifically made such laws applicable. When-

8 This project is the fifth largest of the Indian irrigation projects.
9 This project is the eighth largest of the Indian irrigation projects.
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ever it has been deemed desirable that Indians should in some respect
be subjected to State jurisdiction, or have the benefit of State laws or
State services, special legislation has always been sought to accomplish
such purposes. l- There appears to be only one general law authorizing
the Secretary of the Interior to make contracts with State agencies to
secure services for Indians. This is the Johnson-O'Malley Act of
April 1, 1934 (48 Stat. 596), as amended by the act of June 4, 1936
(49 Stat. 1458, 25 U. S. C., 1946 ed., sec. 452), which authorizes such
contracts in the fields of education, medical attention, agricultural
assistance, and social welfare."

It is also a fundamental principle of Federal administrative law-
applicable not only to Indian relations but to all Federal activities-,
that Federal officials may make only such contracts as are authorized
by law."12 This does not mean, to be sure, that the nature of the
contract must be precisely spelled out in some Federal statute. But
the power to make the contract must be at least readily inferable from
a statutory power, and must be in harmony with the policy behind the
statute. The Secretary of the Interior has, no doubt, a wide rule-
making power with reference to the management of Indian irrigation
projects, and his power to delegate his functions to the officials and
agencies of his own Department is now virtually limitless. 3 But this
power may not be exercised with respect to Indians and Indian lands
by delegating it. to State agencies in the absence of a clear indication
by Congress that such a step may be taken. 14 The only statute under
which the Secretary of the Interior is authorized to make agreements
in connection with the irrigation of Indian lands is the act of March
3, 1909 (35 Stat. 98, 25 U. S. C., 1946 ed., see. 382) but this authority
is limited to the making of agreements covering the allotments of
Indians on the public domain and the act expressly provides that "no
lien or charge for construction, or maintenance shall thereby be created
against any such lands."

10 See Handbook of Federal Indian Law (Wash., 1942), Chap. 6, where examples of
such legislation in the field of crime, taxation, inheritance, probate, sanitation, and school
attendance are given.

1" It is interesting to note that some Indian groups were alarmed by this legislation and
had to be assured by the Department that it did not provide authority for the States to
assume jurisdiction over Indian lands (see letter dated April 23, 1930, from Secretary
Ray Lyman Wilbur to Mr. Pablo Abeita). In sponsoring the legislation, the Commissioner
of Indian Affairs had stated, however, that the legislation "does not in any way affect
the status of the Indian either as to his citizenship or his property rights, nor does it
affect in any way the tribal assets, land holdings, or any other property of individual
Indians or of any tribe of Indians." (See S. Rept. 449, 71st Cong. 2d sess., p. 2.)

" Rev. Stat. 3732, as amended (41 U. S. C., 1946 ed., sec. 1), provides: "No con-
tract * * * on behalf of the United States shall be made, unless the same is authorized
by law or is under an appropriation adequate to its fulfillment * * *'

1 See Reorganization Plan No. 3 of 1950 (15 in. R. 3174).
14 See Solicitor's opinions M-25258 (June 26, 1929) and M-31351 (August 24, 1942)

together with authorities there cited.
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It would seem to be plain that no matter how desirable it may seem
at present that Indian and non-Indian landowners on Indian irri-
gation projects should be treated on the basis of equality that such is
not the policy that is embodied in existing Federal legislation govern-
ing such projects. The construction of Indian irrigation projects
was often launched with little regard for their economic feasibility
but were undertaken as part of the Federal Government's program of
instructing the Indians in the arts of civilized life, which, of course,
include agriculture. Sometimes the Indians benefiting from a project
were not required to pay construction costs,'" and sometimes they
were-excused even from paying operation and maintenance charges.1 6

Congress, to be sure, subsequently adopted general legislation provid-
ing for the payment by Indians of operation and maintenance charges
and construction costs of the Indian irrigation projects. However,
the act of August 1, 1914 (38 Stat. 583, 25 U. S. C., 1946 ed., sec. 385),
which made maintenance charges reimbursable, did so only "where
the Indians have adequate funds to repay the Government," '7 and the
act of February 14, 1920 (41 Stat. 409, 25 U. S. C., 1946 ed., sec. 386),
which provided for the collection of construction charges, was limited
to those cases "where reimbursement is required by law." Moreover,
Congress subsequently adopted the Leavitt Act of July 1, 1932 (47
Stat. 564, 25 U. S. C., 1946 ed., sec. 386a), which authorized the Sec-
retary of the Interior "to adjust or eliminate reimbursable charges
of the Government of the United States existing as debts against
individual Indians or tribes of Indians in such a way as shall be
equitable and just in consideration of all the circumstances under
which such charges were made," and which at the same time deferred
the collection of all construction costs against any Indian-owned lands
within any Government irrigation project, and provided that no
assessments should be made "on behalf of such charges against such
lands until the Indian title thereto shall have been extinguished * *."
Under the provision of the Leavitt Act permitting the adjustment of
reimbursable charges, it has been common practice to cancel debts
arising from the nonpayment by Indians of operation and maintenance
charges made by Indian irrigation projects.

See, for example, the act of May 30, 1908 (35 Stat. 558, 559), relating to the Fort
Peck project, which provides: "The land irrigable under the system herein provided,
which has been allotted to Indians in severalty, shall be deemed to have. a right to so
much water as may be required to irrigate such land without cost to the Indians for the
construction of such irrigation systems."

M See, for eample, the act of March 1, 1907 (34 Stat. 1024, 1025), relating to the Fort
Hall project, which provides that the Indians shall pay no construction charges, and no
maintenance charges unless the lands are leased for more than three years.

I' It has been the practice to deliver water to Indians unable to pay operation and
maintenance charges upon a certification by the superintendent of the reservation of the
Indian farmer's inability to pay the charges. See 25 CFR, Part 130.
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There is also an ultimate reason for denying the power of the Secre-
tary of the Interior to make contracts providing for the operation
of Indian irrigation projects by State irrigation districts. This lies
in the fact that Indian irrigated lands are almost entirely allotted
lands. In the Northwest, the Indian irrigated lands are virtually all
allotted lands; there are small areas of irrigated tribal lands in the
Southwest, but two of the largest of these areas which lie under the
San Carlos and Colorado River Indian irrigation projects are inter-
spersed with allotted lands, so that any contract made with an irriga-
tion district would necessarily have to cover both classes of lands.

Now allotted lands are wholly immunized by acts of Congress from
State control, and from any contractual relationships between the al-
lottee and state officials. Section 6 of the General Allotment Act
of February 8, 1887 (24 Stat. 390), as amended by the act of May 8,
1906 (34 Stat. 182, 25 U. S. C., 1946 ed., sec. 349), expressly provides
that "until the issuance of fee-simple patents all allottees to whom trust
patents shall be issued shall be subject to the exclusive jurisdiction of
the United States," and section 5 of the General Allotment Act (24
Stat. 389, 25 U. S. C., 1946 ed., sec. 348), provides that if any contract
is made "touching" allotted lands, such "contract shall be absolutely
null and void." While Congress has, authorized, subsequent to the
adoption of this provision, various types of contracts to' be made with
respect to allotted lands, the type of contracts proposed to be made with
State irrigation districts has not been included. As any such contract
is not authorized, moreover, it would make no difference that it con-
tained a provision which would not permit a State irrigation district
to institute foreclosure proceedings in State courts to enforce the col-
lection of operation and maintenance charges? V

It follows from what has been said that the proposed plan of in-
eluding Indian lands within irrigation districts organized under State
law could not be carried out under existing law, and that the execu-
tion of the proposed plan will require additional legislation.

CLARENCE A. DAVIS,

Solicitor.

18 It should be noted that such a provision would also be contrary to existing State -
law under which all assessments against lands included in an irrigation district are com-
monly made liens against all the lands in the district. See, for anstance, Arizona Code of
1939, section 75: 313(d) and Idaho Code of 1949, section 43: 706.
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Public Sale-Isolated Tract-Conflicting Preference Rights-Continued Ex-
istence of Preference-Right Qualifications-Hearings.

Where an isolated tract consisting of only one subdivision is offered at public
sale, and two preference-right claimants bid for the tract, it may properly
be awarded to the qualified preference-right claimant who applied for the
sale.

Where the owner of land contiguous to an isolated tract of public land of-
fered for sale properly asserts a preference right to purchase the land, and
then disposes of the contiguous land after the close of the period allowed.
for the assertion of preference-right claims and before he receives a cash
certificate or patent for the isolated tract, he does not thereby lose his pref-
erence right to buy the isolated tract.

A preference-right claimant for an isolated tract consisting of one subdivision
offeied at public sale is not entitled to a formal hearing on the award of the
tract.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Martin J. Plutt has appealed to the Secretary of-the Interior from
a decision dated January 28, 1953, -by the Assistant Director of the Bu-
reau of Land Management which affirmed the action of the manager-of
the Land and Survey Office at Denver awarding an isolated tract of
public land to Ellen E. Hosley.

On May 26, 1949, Mrs. Hosley submitted to the Denver land office
an application asking that the SW1/4 SE1/4 sec. 28, T. 43 N., R. 13 W.,
N. M. P. M., containing 40 acres be ordered onto the market and sold
at public auction as an isolated tract pursuant to the provisions of
section 2455 of the Revised Statutes, as amended (43 U. S. C., 1946 ed.,.
Supp. V, sec. 1171).

The sale of the isolated tract was ordered pursuant to Mrs. Hos-
ley's application. At the sale which was held on July 31, 1951, Mrs.
Hosley submitted a sealed bid of $8 per acre, or $320 for the tract.
Martin J. Plutt appeared by his attorney and bid $12.25 per acre, or
$490 for the entire tract. The land had been appraised at $4 per acre.

Mr. Plutt was declared to be the highest bidder. On August 15,
1951, Mrs. Hosley asserted her preference right allowed by the statute
and the regulation (43 CFR 250.11 (b)) to owners of contiguous
land by submitting a check for $160 to bring her bid up to $480,
three times the appraised price. Mr. Plutt had claimed a preference
right prior to the sale.

By decision dated October 10, 1951, the manager awarded the entire
tract to Mrs. Hosley. Mr. Plutt filed an appeal from this decision
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with the Director of the Bureau' of Land Management. On Novem-
ber 8, 1951, the manager issued a: decision holding that the evidence
that Mrs. Hosley had submitted to substantiate her claim to a prefer-
ence right as the owner of' contiguous land 'Was, insufficient and caling
upon her to submit further evidence of her ownership of the whole
title to contiguous land.' Mr. Plutt filed an'ap'peal from this decision

with the Director of the Bureau of'Land Management. On Novem-
ber 28, 1951, Mrs. Hosley fiIed satisfactory evid nce of her 'ownership
of the land upon which she had based her claim to' a preference right.

By decision dated June 20, 1952, the Director of the Bureau of Land
Management affirmed the manager's decision awarding the entire tract
to Mrs.Hosley. Mr. Plutt'took an appeal from the Director's decision
to the Secretary of the Interior in which~ he submitted a certified
copy of a deed from Mrs. Hosley to'Keith Whatley, 'dated March 24,
1952, conveying, among other lands, the NWi/ 4NE1/4 sec. 33, T.. 43 N.,
R. .13 W., a tract which is adjacent to the land in dispute and which
is the land 'upon whichMrs. Hosley based her claim to a preference
right. On August 26, 1952, the Assistant Director issued an order to
Mrs. Hosley to show that she had retained continual ownership of the
land upon which she had based her claim to a preference right. Mr.
Plutt's appeal to the Secretary was remanded to the Bureau of Land
Management to, await a final decision on Mrs. Hosley's preference
right. .

On January]'28, 1953, the Assistant Director of the B ureau'of lLand'
Management issued a decision reaffirming his. decision of June 20,-
1952, which awarded the' entire tract'to Mrs: Hosley. Mr.Plutt has
appealed from this decision to the Secretary of the Interior.

Mr. Plutt owns land adjacent to the isolated tract on the west, north,
and east. He alleges that he has used the tract-for grazing in connec-
tion' with his other holdings for a period of 15 years, that there is a
fence across the southern boundary of the tract, and that he has ,a'
water 'right in a stream which crosses the tract which he uses' for irri-
gation and for watering his livestock.

-Mrs. Hosley owns land which adjoins the isolated tract on the south..
She alleges that she has used the southern portion of the' isolated tract,
for grazing for at least 12 years pursuant to a division of the tract
between Mr. Plutt and Mrs. Hosley's late husband madebythe acting
district grazier.

Where only one legal subdivision is offered at public sale as an iso-,
lated 'tract, and claims to the tract are asserted by two preference-.
right bidders owning contiguous lands, the tract will ordinarily be
awarded to the preference-right bidder who applied for the sale. 43

aFIR 25'0.11' (b) (3); '. Arth'wr Wi h. et a 'A-26228 (June 25,
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1951); Chis Floden, A-26232 (July 31, 1951); Doninic M!agliaet al.,
A-24808 (June 4, 1948).

The Department has long followed this practice of requiring dis-
posals of the public lands to conform to the smallest regular legal
subdivision or lot and of treating minor subdivisions as indivisible
for administrative purposes. State of Arizona, 53 I. D. 149k,-150'
(1930) ; L. S. Keye, A-24369 (August 5, 1946) ; Ribbert Ray Spencer,
60 I. D. 198 (1948) ; Edward A. Kelly, A-23430 (December 31, 1942);
see 43 U. S. 0., 1946 ed., sec. 298. The authority of the Department to
impose such a restriction by regulation has been upheld by the courts.
Southern Pacific Railroad Company v. Fall, 257 U. S. 460 (1922);
Work v. Central Pacific Railway Company, 12 F. 2d 834 (1926).

Although this rule has been departed from ini special situations (see
State of Arizona, supra; Rubert Ray Spencer, supra; Chambes v.
Hall, 49 L. D. 203 (1922)), the circumstances of this case as alleged
by the appellant, even if assumed to be taken as estabished, would,
not warrant a departure from the general rule. Mary Volk et al.,
A-26601 (May 5, 1953). Accordingly, the action of the manager in
awarding the entire tract to Mrs. Hosley was clearly correct as of the'
date of the award.

However, the appellant contends that the fact that Mrs.'Hosley con-
veyed the land upon which her preference right was based to her son
some 6 months after she had been awarded the-tract, but prior to the
issue of the cash certificate, deprives her of her preference right to pur-
chase the isolated tract.

The pertinent portion of the isolated-tract law provides:

.* * Provided, That for a period, of not less than thirty days after the highest
bid, has been received, any owner or owners of contiguous land shall have a
preference right to buy the offered land at the highest bid price, * but in
no case shall the adjacent land owner be required to pay more than three
times the appraised price: * . [43 U. S. C., 1946 ed., sec. 1171.]

While the statute fixes only the minimum period during which a
preference right can be asserted, 'the pertinent regulation requires that
the claim of a preference right must be made within 30 days after the,
high bid is received (43 CFlR 250.11 (b)).

Neither the statute nor the regulation specifically states that the.
requirement that an applicant asserting a preference right must own
contiguous land is a continuing one which must be met at all times
until a cash certificate is issued to the preferenbe-right claimant.

The general rule is that an applicant's qualifications for an entry
under the public-land laws are to be determined as of the time the
entry is made and subsequent changes in his qualificatiohs will not
deprive himt of his entry. Where an etryman under the homestead
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law (43 U. S.. C., 1946 ed., sec. 161 et seq.) becomes the proprietor of
160 acres of land after his entry has been allowed, he does not there-
by become disqualified to complete his entry. Harris v. Miller, 47 L. D..
406 (1920) ; Mathison v. Colquhoun, 36 L D. 82 (1907); West v. Ed-
Ward Rutledge Timber Co., 210-Fed. 189 (D. C. Idaho, 1913), aff'd
221 Fed. 30. Similarly, the requirement of the desert-land-entry act
that only a resident citizen of the State in which the land sought to be
entered is located may make an entry (43 U. S. C., 1946 ed., sec. 325)
is satisfied if the entryman qualifies at the time of entry, though he
changes his residence prior to final proof. Lacy v. Woodbury, 49 L. D.
114, 117 (1922).

It has also been held that a settler's qualifications as a homestead
entryman are to be determined as of the time he initiates his settle-
ment and not at the time he files his application to enter the land.
Harris v. Miller, supra.

Several cases concerning entrywomen who marry in the interval
between the filing and the allowance of their applications illustrate the
degree to which the Department has protected applicants against a
change in qualifications in that time. In Larson v. Parrish and Wood-
rig, 49 L. D. 311 (1922), an unmarried woman who filed a proper
application for a homestead entry on May 19, 1917, and married in
June 1919, was held as qualified to make an entry allowed on Augtust
31, 1920. In Condas v. Heaston, 49 L. D. 374 (1922), an entrywonman
who married after she had applied to have the land designated as;
suitable for entry under the stock-raising homestead act (43 U. S. C.,
1946 ed., sec. 291 et seq.s), and prior to its designation as being suitable
for entry, was held not to have lost her qualification by her marriage.
Since an application to have land designated as suitable for a stock-
raising homestead entry confers upon the applicant merely a prefer-
ence right to enter the tract against others when and if it is designated
as subject to the provisions of the stock-raising homestead act and. does
not segregate the land or affect its status prior to its designation or
protect the applicant against an intervening withdrawal (John F.
Silver, 52 L. D. 499 (1928) ), the position of an applicant and the status
of the land applied for under that act is analogous to the position
of Mrs. Hosley and the offered tract in this appeal. She, too, is apply-
ing for land under. an act which gives her a mere preference right to
it by an application which does not segregate the desired tract or give
her any contractual or other right in the land until she is issued a cash
certificate. (43 CFR 250.5.) Accordingly, the loss of qualifications
upon which a preference right is based should have no different
consequences in the one case than in the other.

In Munsell v. Armstrong, 51 L. D. 609 (1926), the Department
dealt with the consequences of the sale of land which an applicant
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for additional land was required to own and reside upon as a pre-
requisite for entering the additional land. -Mr. Armstrong, as the
owner and resident of a previously allowed homestead entry, applied,
on August 17, 1920, to enter additional lands pursuant to section
5 of the stock-raising homestead act (43 U. S. C., 1946 ed., sec. 295).
Section 5 limited the right of additional entry to those who own and
reside upon land patented or upon which final proof has been sub-
mitted under the homestead laws. On May 24, 1924, prior to the
allowance of his application, Mr. Armstrong sold and transferred
his original entry. The Department held that so long as he owned
and resided upon his original entry at the time of his application for
an additional entry, the subsequent sale of his original entry did not
disqualify him from making an additional entry. In other words,
his preference right to make the additional entry was not affected
by his failure to retain the lands upon which his preference right
was based.

A similar problem of the effect of a change in qualifications of an
applicant claiming a preference right was at issue in the cases of
Heryford v. Brown, 49 L. D. 248 (1922), and Matt Mechaley, 51 L. D.
413 (1926).

In the Heryford case, Heryford had made a desert-land entry for
certain land on November 26, 1918. On October 23, 1921, he filed a
prospecting-permit application for the land covered by his entry,
claiming a preference right under section 20 of the Mineral Leasing
Act (41 Stat. 437, 445). On October 21, 1921, he filed his consent
to the reservation of the oil and gas deposits in the land to the United
States under the act of July 17, 1914 (30 U. S. C., 1946 ed., sec. 121
et seq.), and on November 25, 1921, he relinquished his entry. Mean-
while, Brown had filed an application for a prospecting permit on
September 12, 1921, for the same land.

Section 20 of the Mineral Leasing Act provided that in cases of
land "bona fide entered as agricultural land and not withdrawn or
classified at the time of entry, * * * the entryman * * * shall be
entitled to a preference right to a permit and to a lease * * *."

The Commissioner of the General Land Office' held that Mr. Hery-
ford had forfeited his preference right when he relinquished his entry,
and that Mr. Brown was entitled to a permit by reason of the priority
of his application.

Upon appeal, the Department reversed the Commissioner's decision
and awarded the permit to Mr. Heryford. The decision stated:

'Effective uly 16, 1946, the General Land Office was abolished and its functions were
transferred to the Bureau of Land Management by section 403 of Reorganization Plan No. 3
of 1946 (11 F. U. 7875, 7876; 7776).
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***It appears from. the record that Heryford's applic ation was complete
in all respect SWhen filed, that he possessed the requisite qualifications, and
that the prescribed fs Were paid. Upon the filing of the oil and gas Waiver

on ctoer 0, 191, those deposits became subject. to disposal nder th& leasing
-act, and under the povisions of section 20'the entryrnan's preference right to
a permit, attached. Had ,his application received immediate- consideration he
would have been granted a permit,, and to deny it now would be to penalize
him because of the administrative delay in action on his application, for which.
he is in no way responsible.

***where a completed' application isfiled for, deposits subject: [to the
*Mineral Leasing Act] by one. entitk~d to a preferenc I right under section, 20,
and the proper fees paid~ thereon. the-pureference, right to a permit attaches and

is nt foreited b th subsequent relinquishment of te basic entry prior to the
actual issuance of the permit. [Pp. 249-250.),

In the MNeohaley case, the facts wrpractically identica with those

inthe T Hery ford cae There the entryinan claiihed: his preference
right in the 30-day period llowed- him after a notice to show cause
*why his entry~ should not: be* canceled had* been served, upon him.
The entrymafi took no action with respect to showing, compliance

* ihtehomestead law and his entry was canceled. The. Department:
held that under the rule of Hery ford v. Brown, sura, the entryman
was entitled to a preference under section, 20 of, the Mineral, Leasing
Act provided his enltry. stood intact at the, time of his Application for
a Prospecting permit despite the, fact that the entryman had been
notified that his entry was being held for cancellation and that it- was
later canceled.

Thus, it is apparent that tle Department has not held that the
granting of a preference dependent: upon the existence of certain
qualifications to an appDlicant for public. lands requires that the quali-
fications be maintained until the Government has completed its action
upon the, aplication. It is generaly sufficient if the qualifications
were in existences at the time the Preference is claimed. T Depart-

*ment has been particullarly reluctantvto deprive a preference-right
applicant of' his preference right when he has maintained his prefP
erence-rlght qualifications intact for a period sufficient in the ordi-

* nary course, of events, for departmental action to have been taken.
.In other words, the Depairtment does not favor penalizing an applicant
for delays in the administrative process for which he' is .not res-pon-
sible.

'In the istant case, Mr s. Hosley was the owner of conti guous -land
at-the date Of the sale, during the ensuin 3O-day period for the asser-
tion of preference rights, and for some months thereafter. Her posi-
ti.,01~pnppars to be Analogous to that of the various applicants in the
cases cited above who were fully qualified as preference-right appli-
cants at the time they asserted their preference rights but who were
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not so qualified at soie later time when the' Government acted on
their applications.

In the absence of a clear statutory requirement that a preference-
right clainant for an isolated tract mfaintain his ualifications .until
he receives a cash certificate, it is my opinion that the statute is satis-

'fied if the claimant maintains his qualifications through the prefer-
'ence-right period.

This ruling is consistent with the purpose of the preference-right
provision because it does not expose contiguous land owners to nui-
sance bidders. It also removes a restraint on the alienation of the
property on which the preference right is based. Frthermore, it
!relieves the Departmentof the necessity of ascertaining the owner-
ship of such land up to, the moment the cash certificate is issued.

A contrary view was reached in the case of John B. Williahis, Rich-
ard and Gertrude Lanb, p. 31. Insofar as that case is inconsistent
with this decision, it is overruled.

Finally, the appellant contends that a hearing should have been
held to determine to whom the offered tract should be awarded. How-
ever, a preference-right claimant for an isolated tract offered at public
sale is not entitled to a hearing oil the award of the tract.: Mary Volk
-et al., A-26601 (May 5, 1953).

'Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17
F. R. 6794) the decision of the Assistant Director of the Bureau of
Land Management is affirmed.

CLARENCE A.0 DAVIS,

Solicitor.

APPEAL OF BOESPFLIUG-KIEWIT-MORRISON

CA-175 Decided August .21,1 953

Contract Appeal-Change Orders-Interpretation-Questions of Fact.

A decision as to whether or not any given work under a contract has been
accomplished in accordance with the contract provisions involves the deter-
mination of a question of fact.

When the terms of a change order have not been followed, so that the pay-
-ment of the stated lump sum for the work specified in the order, based on
unit prices listed therein, would result in an overpayment to the contractor
for the work actually performed by it, an appraisal of the entire work under
the change order should be made and a new change order issued which will
result in an equitable adjustment being made for the type and amount of
work actually done under the order. -

In the interpretation of a contract it should be construed as a whole and,
whenever possible, effect should be givenf to all of its terms and provisions
and apparently conflicting provisions should be reconciled.
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ADMINISTRATIVE DECISION

On June 25, 1952, Boespflug-Kiewit-Morrison 1 appealed from the
decision of the contracting officer, dated May 29, 1952, denying addi-
tional compensation for, work performed under a change order to a
contract with the Bureau of Indian Affairs. The. contract, contract
No. I-1-Ind-2213, which is on the standard form for government
construction contracts (Form No. 23, Revised April 3, 1942), was
Xentered into on July 20, 1949. It provided for the construction of a
hospital building, utilities, street paving, service courts, and parking

* ) eareas in Anchorage, Alaska, in accordance with the specifications,
which are designated as project No. 501-228.

On January 31, 1951, Change Order No. 13-W was issued in the form
* of a letter to the contractor from the contracting officer. It made pro-

vision for an increase of $18,949.55 in the contract price and stated in
pertinent part that:

Electrical off site utilities for the complete new underground system as shown
on the new prints, Job Sketch #7 revised August 31, 1950 entitled "Proposed Re-
alignment Offsite Electrical Utilities" and as outlined by Alaska Native Service
serial letter No. 232.

You are advised that your proposal as described above is accepted, subject
to contract requirements. Your contract No. I-1-Ind-42213 is modified accord-
ingly. By reason of this modification, the present eontract price of $4,609,733.01

* 0 is increased to $4,628,682.56 and the contract completion date of June 25, 1953
..remains unchanged.

Appended, as a footnote, to the Government's copy of that letter was
the following statement:

* . : Proposal is based on hand excavation for ductline and manholes. Should the
excavation be performed by machine it is understood that a credit for the differ-
ence between the contract unit prices for hand excavation at $6.00 per cu. yd. and
General excavation at $1.50 per cu. yd. for the 479 cu. yds. involved will be
requested.

The evidence in the record that is before me is somewhat conflicting,

but it appears that this notation pertaining to payment for machine
and hand excavation was added to the Gove-rnment's copy of the letter
after the original copy had been mailed to the contractor. The nota-
tion apparently did not, therefore, appear on the contractor's copy of
the letter.

The schedule of proposals and alternates, which was made a part
of the invitation If or bids and of the contract, provided in pertinent part
that:

1 Peter Kiewit Sons' Company is a corporation organized and existing under the laws
of the~ State of Delaware; Morrison-Knudsen Company, Incorporated, is, Nebraska cor-
poration;t and J. C. Boespflug Construction Company is a partnership of Seattle, Washing-
ton, onsisting of J. C. Boespug,. Mary Boespflug, and John Boespfdug., The contract
was made by all three entities who signed as one and will hereafter be referred to as
"the contractor." C
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The following unit prices will be used where applicable when conditions necessi-
tate changes in the contract price in accordance with Articles 3, 4, and 5 of Con-
tract Form No. 23 and paragraph 27 of the Standard General Conditions.

1. GENERAL EXCAVATION (Soil, Gravel, Clay) …________________ …$1.50 per c. y.
2. HAND EXCAVATION (Soil, Gravel, Clay)- - __-___-______-____$6.00 per c. y.

The change order was based upon a proposal of the contractor which
it set forth in a letter dated January 19, 1951. That proposal had been
requested by the Government project engineer, in accordance with the
provision of paragraph 27 (a), infra, p. 195, of the Standard General
Conditions of the Specifications, in two letters, dated August 7, 1950,
and September 1, 1950. Those letters pertained to additional work in
connection with the rearrangement of the offsite electrical services of
the project. Included in the contractor's proposal was an item: "Hand
Excavation for Ductline and Manholes 479 c. y. at unit price $6.00 c. y.
$2,874.00."

The proposal was accepted by the Government which issued Change
Order No. 13-W on January 31,1951. The work under that order was
completed by the contractor sometime during 1951, the ductline and
manhole excavation apparently having been done by machine.

On November 20, 1951, the excavation not having been accomplished
as the itemization in the change order had indicated it would be ac-
complished, the project engineer wrote to the contractor that he was
"initiating action to take credit for the difference between $6.00 per
cu yd hand excavation and $1.50 per cu yd for machine excavation
for 479 cu yds in the amount of $2152.55."' He stated, however, that
since.his records indicated that "hand labor was required to trim the
backhoe excavation in the amount of approximately 16 man days,"
he was recommending that the cost of the hand trimming be deducted
from the credit which was to be taken by the Government.

According to the information contained in the memorandum of the
contracting officer transmitting the contractor's appeal, the contrac-
tor apparently ignored the project engineer's letter of November 20,
1951.2 Subsequently, a new project engineer was appointed by the
Government, and, on March 5, 1952, he wrote the contractor stating
that the excavation required by Change Order 13-W "was accom-
plished by the use of a backhoe, which is considered trench digging
equipment and machinery." He continued by stating that:

The difference between hand excavation at $6.00 per cu. yd. and general ex-
cavation at $1.50 being $2155.50, [that amount] is therefore deducted from your
monthly estimate and from the sum $18,949.55 which was the original amount
as proposed in the Change Order 13-W.

2 Memorandum of Executive Officer, Bureau of Indian Affairs, October 3, 1952, trans-
mitting contractor's appeal.
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On March 11, 1952,,the Chief of the Branch of Buildings and Util-
ities of the Bureauof-Indian Affairs wrote the contractor that his of-
lice had received a copy of the project engineer's letter of March, 5,
1952, and that- ; .

Inasmuch as your proposal for this change order was approved on the basis
of the excavation being done by hand, and it was actually done by trench dig-
ging equipment, we agree with Mr. Reimer [the, Project Engineer for the Bu-
reau] that an adjustment in the price should be made.

He also requested the contractor. to furnish a revised proposal cover-
ing the work and allowing credit for the use of trench digging equip-
]nent in lieu of hand labor.
: ; In: a letter dated April 3, 1952, the contractor protested the with-

holding of the $2,155.50 and requested "the restoration of this sum in
the next periodical estimate due us." He stated in that letter that:

This Change Order was approved on a lump sum basis. There is no restric-
tive clause in it in reference to the methods to be employed by the contractor in
carrying out the work and we believe, therefore, that your request is without
justification.

The contractor further asserted that the "amendment" which appears
Ron the project engineer's copy of Changed Order 13-W was paced
there after the receipt of his copy of the change order.:

On May 29, 1952, the contracting officer issued a finding of fact and-
decision in which hestated that the contractor's change order proposal
"was accepted as proposed and subject to contract requirements." He
found that the proposal had been accepted on a lump-sun basis in
reliance on the contractor's statement that the excavation work would
be done by hand. He stated that: no amendment to Change Order
13-W took place by the addition of the footnote to it, that the note
"was merely a statement to the Project Engineer to put him on notice
that in accordance with the contract the Government could expect
a credit of the difference between hand excavation and general excava-
tion which you [the contractor] listed in the Schedule, of Proposals
and Alternates of the contract if this work was done by machine rather

-than by hand." He concluded that as the excavation was actually per-
formed by machine, the contractor could not be paid for excavation at
the higher unit price for hand work as such payment would be con--
trary to the provisions of the contract.

The contractor has, appealed that decision seeking payment of the
$2,155.50 on the ground not only. that the change order was approved
on a lump sum basis, but also-on the ground that "due-to the use of-
a machine in excavating, a great many more yards were excavated
than the quantity listed in the proposal.; r) * *-[and] that it was

3 Supra, page 192.
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necessary because of the formation in which the excavation was dug
to remove unstable soil and replace the same with a compacted fill
for which no allowance was made in the proposal." The contractor
further asserts that while the project engineer proposed in his letter
of November 20, 1951, to recommend that the cost of hand trimming be
deducted from the credit to be taken by the Government for the differ-
ence between hand and machine operation, that cost was not accounted
for in the proposal and is not measurable in yards. The contractor
questions the propriety of using the general excavation unit price
given in the Schedule of Proposals and Alternates, contending that the
unit price was not meant to apply to trench excavation, that "the costs
involved in the work covered by Change Order 13-W were not neces-
sarily limited to those listed in our proposal, but that it was neces-
sary to do additional work and more work than estimated in order
to complete a workmanlike and satisfactory job."

- It appears from the statements made in the contractor's letter of
appeal that it seeks remission of the $2,155.50 withheld by the Govern-
ment as the difference between hand and machine excavation, not be-
cause it believes that it should be paid on the basis of the unit price
for hand excavation rather than on the basis of the unit price for
machine excavation, but because it believes that neither unit price is
applicable and .that the sum withheld apparently would satisfy what
the contractor contends was work "not accounted for in the proposal,
nor * * * measurable in yards."

It is evident, however, that a procedure for effecting changes in the
terms of the contract was provided for in article 3 of the contract 4 and
in paragraph 27(a) and (b) of the standard general conditions of the
specifications which provided as follows:

27. CHANGES: The Contractor's attention is called to Articles 3, 4, and 5 of
the Contract which deal with changes in the drawings and specifications which
may or may not result in an increase or decrease in the contract price or any
extension of time. Such changes must be authorized in writing by the Contract-

4 The pertinent part of that article is as follows:
"The contracting officer may at any time, by written order, * * make changes in the

drawings and/or specifications * *. If such changes cause an increase or decrease in
the amount due under this contract, or in the time required for its performance, an equi-
table adjustment shall be made and the contract shall be modified in writing accord-
ingly. * * * Any claim for adjustment under this article must be asserted within O
days from the date the change is ordered: Provided, however, That the contracting officer,
if he determines that the facts justify such action, may receive and consider, and with
the approval of the head of the department or his duly authorized representative, adjust
any such claim asserted at any time prior to the date of final settlement of the contract.
If the parties fail to agree upon the adjustment to be made the dispute shall be determined
as provided in article 15 hereof. But nothing provided in this article shall excuse the con-
tractor from proceeding with the prosecution of the work so changed."

5 See footnote 4, supra, for the pertinent part of article 3 of the contract.' Article 4
made provision for "Changed conditions" and is not applicable in this instance. Article
5 pertains to "Extras."
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ing Officer and when such changes become necessary they will be accomplished
as follows:

(a) When a change in either the drawing, or specifications, or both, is desired
or becomes necessary, the Contractor will be requested to submit a lump; sum pro-
posal covering all costs whether an increase or decrease for making the change
including an extension of time is warranted.

(b) Where UNIT PRICES govern any part of the work involved in the change
that portion shall be itemized and the unit prices applied.

That procedure was followed by the Government in this instance.
The contractor at -the time it signed the contract agreed to its terms
and to those of the accompanying specifications. When requested
by the Glovernment the contractor proposed the terms of "Change
Order 13-W" which were later accepted by the Government. Both
parties were bound, therefore, by the terms of that change order.

The courts have long held that in the interpretation of a contract
it should be construed as a whole and that whenever possible effect
should be given to all of its terms and provisions and apparently con-
flicting provisions should be reconciled. Staton v. Reynoldes Metals
Co., 58 F. Supp. 657 (D. C):, W. D. Ky., 1945) ;Sasinowski v. Boston
&9 -. R. R., 74 F. 2d 628, 633 (st Cir. 1935). The contracting officer
was correct, therefore, when he read together subsections (a) and (b)
of paragraph 27 of the Standard General Conditions. The two
clauses are not irreconcilable. When they are read together it becomes
'apparent that subsection (b) requiring the itemization of the work to
be done under any given change order, was included in paragraph 27
for the primary purpose of indicating the method by which the lump
sum, required to be stated by subsection (a) of the paragraph, is fig-
ured by the contractor, and not, primarily, for the purpose of indi-
cating the manner in which the work is to be accomplished Such
being the case, the lump sum stated in the change order here involved
and approved by both the contractor and the Government must gov-
ern over the unit prices.

However, the contractor cannot ignore the method or type of work
indicated in the change order and expect to be paid at a higher unit
rate than its labor is worth. It is apparent, therefore, that the con-
tractor is at fault when it indicates by its itemization of the work to
be done under Change Order No. 13-W that hand excavation will be
used, and does not, in fact, use hand- excavation, but rather a less ex-
pensive form of excavation, namely, "trenching."

The contracting officer may, under the provisions of article 15 of
the contract, decide all disputes concerning questions of fact arising
under the contract, and the question of whether any given work under
the contract has been accomplished in accordance with its provisions
is one of fact. In this instance, however, the contracting officer erred
in using the method which he employed in reaching his decision. By
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attempting to evaluate only one part of the work specified under the
change order, he was, in effect, subdividing the change order into sep-
arate items for the purpose of arriving at the sum to be paid for all
of the work under the order. That he could not do, as both parties
had agreed upon the change order as an entire unit and upon a given
lump sum as the consideration for the work specified in it.

Moreover, as "trench" excavation, the method employed by the con-
tractor, cannot properly be defined as either "hand" or "general" ex-
cavation, the two methods for which unit prices are listed in the
schedule of proposals and alternates, it is evident that the contracting
officer also erred in applying the rate listed either for "hand" or "gen-
eral" excavation to the method used by the contractor.

Accordingly, I am left with no alternative but to remand the case
to the contracting officer with the instruction that an appraisal be made
of all of the work done under Change Order 13-W, taking into special
consideration the method of excavation employed, as well as the
amount of excavation and time spent upon it, by the contractor. The
contracting officer should then amend the change order in accordance
with the procedure prescribed in article 3 of the contract and para-
graph 27 of the specifications so as to cover accurately and completely
all of the work done by the contractor pursuant to that order. An
equitable adjustment should then be made in the amount paid the con-
tractor. If the lump sum which the Bureau considers adequate for
the work is not acceptable to the contractor and the parties cannot
reach an agreement as to the amount of payment, the matter may be
brought again before the head of the Department by the contractor
in accordance with the provisions of the contract, together with a
record adequate to permit the making of a determination.

DETERMINATION

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 24, Order No. 2509, as mended;
17 F. R. 6793), the findings of fact and decision of the contracting
officer are reversed, and the case is remanded to the contracting ocer,
who is directed to proceed according to the directions contained in
this decision.

WILLIAM J. BURXE,

Acting Solicitor.
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CLAIM OF EXARD PACKING COMPANY

Tort Claim-Res Ipsa Loquitur-Negligence of Government Em-
ployees-Condition of Premises.

Doctrine of res Rpsa Zoquitur is a rule of evidence which permits an inference
of negligence by furnishing a substitute for it, thus relieving the claimant
of the burden of producing specific proof of it.

The doctrine of res psa loquitur is that, (1) if the cause of the incident is
known, (2) if the thing which caused the damage was under the control
of the defendant, and () if the incident is such as, in the ordinary course
of things, does not happen if those who have control use proper care, rea-
sonable evidence is afforded, in the absence of an explanation by the
defendant, that the incident arose from want of care.

T-545 AuGR6sT 25, 1953.

The Emard Packing Company, Anchorage, Alaska, filed a claim,
through its attorney, D. H. Cuddy, on December 2, 1952, in the amount
of $278.50 against the United States for compensation because of
damage to a 1941 Packard sedan, License No. 19645, owned by it, and
because of damage to its dock and a ladder going to its paint house.*
The damage resulted when a Brill train car belonging to The Alaska
Railroad ran off a spur track belonging to The Alaska Railroad and
located on property of the railroad leased by the claimant and into
the claimant's property.

The question whether the claim should be paid under the Federal
Tort Claims Act (28 U. S. C., sec. 2671 et seq.) has been submitted
to me for determination. That act authorizes the settlement of any
claim against the United States on account of damage to property
caused by a negligent or wrongful act or omission of an employee
of the Government while acting. within the scope of his employment,
under circumstances where the United States, if a private person,
would be liable to the claimant for such damage in accordance with
the law of-the place where the act or omission occurred.

According to the record, the incident occurred between 5 and 6 . m.
on November 2, 1952, on a railroad spur adjoining the Emard'Pack-
ing Company. The evidence in'the record is somewhat conflicting on
a number of points, but it appears that the weather was rainy and
that it was becoming dark to the extent, according to the testimony

* Mr. Cuddy estimated the damage to the dock and ladder at $100, and enclosed an
estimate from the Anchorage Body and Paint Shop, Anchorage, Alaska, for the repair of
the 1941 Packard sedan in the amount of $178.50.

However, by a subsequent letter dated March. 30, 1953, Mr. Cuddy stated, that as the
Railroad had already repaired the runway and as the damage to the ladder is minor, the
claimant was "willing to forget * * * if the claim against the car is paid in a reasonable
time." D
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of one man, that one could not see objects at a distance of more than
three train-car lengths.

It appears that a train crew was switching cars in a routine manner
on the afternoon of the incident. The testimony of the crew as it
appears in the transcripts of two hearings that were held in Anchor-
age on November 12, 1952, and January 14, 1953, is conflicting. It is
evident, nevertheless, that' Brill car 216 was the property of The
Alaska Railroad and that it damaged the claimant's Packard auto-
mobile to a considerable extent when it ran off the end of the spur
track which' did not have a stop and struck the right side of the ve-
hicle. It is also true, according to information received in response
to an inquiry made here in Washington, that a Brill car is a self-
propelled diesel car as opposed to train cars which must be pulled
by an engine. A Brill car might, however, be pushed onto a siding
or spur by a train of cars or an engine in order to avoid starting
up its engines.

Whichever of these two modes of movement of the car were em-
ployed, it cannot be controverted that the Brill car 216 was at some
time on the day of November 2, 1952, put onto the spur line on the
property leased by the claimant from The Alaska Railroad.

It seems clear that the doctrine of res ipsa loqquitur is applicable in
this case. That doctrine, which is recognized in almost all jurisdic-
tions, is that (1) if the cause of the incident is known, () if the thing
which caused the damage was under the control of the defendant, and
(3) if the incident is such as, in the ordinary course of things, does not
happen if those who have control use proper care, reasonable evidence
is afforded, in the absence- of an explanation by the defendant, that
the incident arose from want of care. Washington Loan Trust Co.
v. Hickey, 137 F. 2d 677 (App. D. C., 1943); Mails v. Kansas City
Public Service Co. et al., 51 F. Spp. 562. (D. C., W. D. Mo.,
1943); Ralston v. Dossey, 157 S. W. 2d 739 (Ky., 1941); Carlson v.
Wheeler-Hallocle Co., 137 P. 2d 1001 (Ore., 1943) ; D'Amico v. Con-
guista, 167 P. 2d 157 (Wash., 1946). The doctrine of res ipsa loquitur
is a rule of evidence, permitting an inference of negligence, furnishing
a substitute for, and relieving the claimant of the burden of, produc-
ing specific proof of negligence.

In this case (1) the cause of the accident is known (the uncontrolled
rolling of the Brill car) ; () the Brill car and the upkeep of the spur
track were under the control of the employees of The Alaska Rail-
road; and (3) the accident was such that in the ordinary course of
events would not have happened if the employees of the railroad had
not been negligent in leaving the Brill car in such a condition that

---
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* it could roll onto the spur track, or in pushing the car unattended onto
a spur which had no stop at the end. Moreover, it appears that the

* ;: ' railroad had knowledge that cars would roll off the end of this spur,
in view of the fact that the claimant stated in its'letter December 2,
1952, that-:

:: : It might be noted that three years ago a similar occurrence happened and a
. ;0 0 boat was damaged as a result of a similar event. At that thie you were notified

and requested to install suitable stops at the end of the line which you have
failed to do. * *

There is nothing in the record to call in question the accuracy of this
statement.

Accordingly, I find that the Brill car struck and damaged the plain-
tiff's automobile as a result of negligence on the part of employees of
The Alaska Railroad.
aAs there is no evidence of contributory negligence On the part of

the claimant, the claim should be allowed in a proper amount.
The claimant has sbmitted an estimate for repairs in the amount

of $187.89 from Anchorage Motors and a bill by the Anchorage Body
X and Paint Shop, Anchorage, Alaska, in the amount of $178.50 for

the repair of its Packard sedan. The latter amount; appears to be
reasonable.

DETERMINATION AND AWARD

Therefore, in accordance with the provisions of the Federal Tort
C Claims Act and the authority delegated to the Solicitor by the Sec-
retary of the Interior (sec. 21, Order No. 2509, as amended; 17 F. R.
6793): : X0' : -0 7m 

1. I determine that: (a) the claim of the Emard Packing Com-
pany accrued on November 2, 1952, and was presented in writing to
the Department of the Interior on December 2, 1952; (b) the damage
to the property of the Emnard Packing*Company, on which this claim
is based, amounted to $178.50; (o) such damage was caused by a
negligent act or omission of an employee of the United States Dep art-
ment of the Interior while acting within the scope of his employment;
and (d) the United States, if a private person, would be liable to the
claimant for such damage under the law of Alaska, where the negligent
act or omission occurred.

2. I award to the Enmard Packing Company the sum of $178.50, and
I direct that this amount be paid to it, subject to the availability of
funds for such purpose.

WILLIAM J. BURKE,
Acting Solicitor.
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APPEAL OF J. F. WHITE ENGINEERING CORP.

CA-176 Decided August 27, 1953

Contract Appeal-Construction Contract-Delay by Contractor-Liquidated
Damages-Acts of the Government-Delays of Government-Concur-
rent Causes of Delay-Failure of Contractor's Supplier.

When a provision for liquidated damages in a Government contract is a reason-
able one, it is not necessary in order for the Government to enforce it to
show that any actual damage was sustained.

A contractor is not entitled to remission of liquidated damages on the general
allegation that the Korean conflict was an "act of the Government" within
the meaning of the "Delays-Damages" clause of the standard Government
construction contract.

Delays caused by the Government which are the result in turn of the con-
tractor's failure to comply with the specifications are not grounds for the
granting of extensions of time.

When a contractor is prevented from working on a given day by two concur-
rent causes, making delay excusable, an extension of time may be granted
for only one day.

Where a subcontractor's compliance with a Government priority order or
regulation directly affected the ability of a subcontractor to perform, a delay
in performance by the prime contractor is not excusable under section 707
of the Defense Production Act, unless the order or regulation directly
affected the prime contractor's ability to perform.

The failure of a contractor's supplier to furnish goods with the working
quality or capacity required by the specifications and ordered by the con-
tractor is a normal hazard of business which a contractor must assume.

ADMINISTRATIVE DECISION

The J. F. White Engineering Corporation, of Denver, Colorado,
appealed within the allowable time limit from the findings of fact
and decision of the contracting officer dated September 5, 1952, under
Contract No. I-1-Ind-42301, entered into on August 28, 1950, with
the Bureau of Indian Affairs.

The contract which is on the standard form for Government con-
struction contracts (Form No. 23, Revised April 3, 1942) provided
that the contractor would furnish the materials and perform the
necessary work for the complete construction of a power and heating
plant on the Navajo Indian Reservation at Shiprock, New Mexico,
for the consideration of $677,506. The work was to be performed in
strict accordance with the drawings, schedules and specifications
which are referred to as project No. 620-201 (G).

Under the terms of the contract the work was to be completed
within three hundred and sixty (360) calendar days after the date of
receipt of the notice to proceed. On September 13, 1950, the con-

330185-55 16
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tracting officer gave notice to proceed. This notice was received by
the contractor on September 14, 1950, and the final completion date
became, therefore; September 9. 1951, under the terms of the contract.
Prior to the findings of fact from which this appeal is taken, the
contractor was granted a total extension of time of 27 calendar days,
thus making October 6,1951, the date for final completion of the work.

By a letter dated September 8, 1952, the contracting officer notified
the contractor that all work under the project had been completed
and was finally accepted by the Bureau of Indian Affairs as of July
14, 1952. The contracting officer further stated, however, that "the
work under the contract was determined to be substantially completed
on May 16, 1952, and therefore no liquidated damages are assessable
after that date."

On September 11, 1952, the contractor protested, by letter, the
withholding of the liquidated damages that had been assessed by the
Government for a 41-day period of delay, but attached to its letter
a full release for and in consideration of $11,224.751 "receipt of
which is hereby acknowledged and confessed" -of the Government
from "all claims and demands, due or to become due" under the
contract.

The contracting officer forwarded to the contractor together with a
letter dated September 16, 1952, and identified as Change Order No. 8,
a findings of fact, No. 129, dated September 5, 1952, from which this
appeal is taken. In that letter the contractor was informed that the
contract completion time had been extended 181 calendar days, and
that by reason of that modification the contract completion date had
been extended from October 6, 1951, to April 4, 1952. The contractor
was further informed that liquidated damages in the amount of $2,050
had been subtracted from the final contract price to cover a delay of 41
calendar days.

On September 21, 1952 2 the contractor appealed from the findings
of fact and decision of the contracting officer seeking an extension of
time from April 4, 1952, to May 16, 1952, and a remission of the

lThis sum represents the amount of the final: payment on the contract as stipulated in
the contractor's final payment voucher. Apparently, however, the payment of $11,224.75
had not been made at the time of the execution of the release because the final Monthly
Construction Report of the Bureau of Indian Affairs for September 1952 indicated that
the amount of the final payment was $9,174.75.: This smaller sum, according to the
Report, took into account the final contract price of $659,309.40, as adjusted by Change
Order No. 8, less the payments. already made to the contractor in the total amount of
$650,134.65, less the liquidated damages.in the amount of $2,050. It is also to be noted
that the contractor refers, in a letter dated October 8, 1952 (which postdates this appeal),
to a request for final payment in the amount of $9,174.75 rather than to the sum of
$11,224.75 which it had earlier referred to as having been received.

2 This is the date used by the Bureau of Indian Affairs in transmitting the appeal to
this office. No date, however, appears on the letter of appeal other than the date stamps
showing the dates of receipt in the various offices of this Department.
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$2,050.50 which was withheld by the Government as liquidated
damages. 3

~~~~~I

The contractor contends that as the Government-did not use the
power plant for some months after it was finished and as the keys to it
had not been formally turned over to the Government until the week
of September 15, 1952, the Government had not, in fact, been damaged,
and not having been damaged it does not have the power, nor the right,
to assess liquidated damages.

It has been held, however, that if a provision for liquidated darn-
ages in a contract is a reasonable one, it is not necessary for the party
enforcing it to show that any actual damage was sustained. Wise v.
United States, 249 U. S. 361, 364-367 (1919); United States v. Bethle-
hem Steel Co., 205 U. S. 105, 120-121 (1907); The Mine and Smelter
Supply Company, CA-145 (February 21, 1952); Hendrie and Bol-
thoff Company, 60 I. D. 466. The authority of the contracting officer
and of the head of the Department to excuse the contractor from the
payment of liquidated damages in the event of delay in performance
of the contract is limited by the terms of the contract to situations
where the failure to perform on time is attributable to "causes beyond
the control and without the fault or negligence of the contractor,"
such as strikes, unusually severe weather, etc. (article 9).4 Rodarmel
Plwumling Company, p. 122; McDaniel Constnction Company, CA-
164 (October 9, 1952).

II

The contractor asserts that "the Korean War is an Act of the Gov-
ernment," that it was the basis of all the delay on the project, and
that it should, therefore, be excused under article 9 of the contract
for all of the delays it suffered.

Article 9 of the contract contained the usual "Delays-Damages"
clause of the standard Government construction contract, the perti-
nent part of which provides that the contractor will not be:

* :> * charged with liquidated damages because of any delays in the com-
pletion of the work due to unforeseeable causes beyond the control and without
the fault or negligence of -the contractor, including, but not restricted to, acts
of God, or of the public enemy, acts of the Government, acts of another contractor

aParagraph 5 of the General onstruction Information of the specifications provided
that liquidated damages would be assessed in the amount of $50 -per day for "each
building" for each calendar day of unexcused delay beyond the date of completion as pro-
vided in the contract. Although the specifications read "each building," the contract
actually required the construction of only one building.

4 As the contractor requests extensions of time for specific causes as listed in Article 9
of the contract, those requests and their merits will be discussed later on in this decision.
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in the performance of a contract with the Government, fires, floods, epidemics,
quarantine restrictions, strikes, freight embargoes, and unusually severe weather
or delays of subcontractors due to such causes, if the contractor shall within 10
days from the beginning of any such delay * * notify the contracting officer
in writing of the causes of delay, * *

* The term "acts of the Government" has'been variously defined. It
has been held, for example, that delays suffered by a contractor are
excusable under the usual "Delays-Damages" clause of the standard.
government construction contract, so as to permit all extension of
time to be granted the contractor to cover the period of the delay when
the Government holds up the shipping of an article or material (Pa-
cifto Cast Engineering Co npy, CA-158 (August 27, 1952)), does
not approve or reject in the manner specified in the specifications of
a contract the drawings or samples submitted to it by a contractor
(Struck Construction Company . United States, 96 Ct. Cl. 186
(1942); Atwood Construction Cov?,pdy [War Department, Board of
Contract Appeals No. 391] 2 CCF 1173), or when the Govermnent
officer in charge of a project failsfto approve certain items for purchase:
and issues conflicting orders with regard to the type of material to be
used by a contractor (Southeastern Construction Company [Navy
Board of Contract Appeals No. 132, 1946] 4 CCF paragraph 60,003).

No decision has been found, however, that would justify my holding
that the act of the United States in engaging in the Korean conflict
constitutes an act of the Government within the meaning of the term
4"acts of the Government" as it is used in the "Delays-Damages" clause
of the standard Government construction contract.

Moreover, the Korean conflict had been in existence for over 2 months
at the time the coltractor signed the contract. It is inconceivable
that men in the business world did not realize that it might result in
a curtailment of the use, for other than defense purposes, of strategic
materials. Accordingly, without a specific allegation as to how or in
what manner the Korean conflict affected the performance of the con-
tractor, the general allegation that the Korean "war" was an act of
the Government and that delays due to it are excusable under article 9
of the contract must fall.

: 0 : 0 ~~~~~III ; id -

The contractor alleges that it was delayed 38 days by the failure of
the Government engineering representative, Perkins and Will, to act
promptly in approving the names of the manifacturers of equipment
which the contractor submitted to the representative.

Article 7 of the contract pertained to "Materials and workmanship."2
It provided in pertinent part that:
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* * * The contractor shall furnish to the contracting officer for his approval
the name of the manufacturer of machinery, mechanical and other equipment
which he contemplates incorporating in the work, together with their performance
Capacities and other pertinent information. * * *

Moreover, three provisions in the specifications 5 required the con-
tractor to submit the manufacturers' names, together with the lists of
the specific equipment that the contractor proposed ordering from
them, as well as catalogue cuts, descriptive literature, and drawings
of the equipment.

The contractor attempted by a letter dated October 14, 1950, to Per-
kins and Will, the Government engineering firm, to secure the approval
of the manufacturers of equipment without submitting the catalogue
cuts, descriptive literature, and job drawings concerning the equip-
ment. The specifications clearly required the submission of the de-
tailed information concerning the equipment at the-same time as the
contractor submitted the names of the manufacturers of the equipment
and the proposed equipment. I agree, therefore, with the decision
of the contracting officer denying, an extension of time for a delay
which resulted from the contractor's failure to comply with the
specifications.

IV

The contractor asserts that it was delayed because of late delivery
of the materials that it ordered from the Westinghouse Electric
Corporation.

The evidence that is in the record before me indicates that the West-
inghouse Corporation gave its first quotation and proposal in regard
to the contractor's order on July 21, 1950. It further indicates that
the contractor notified the Westinghouse Corporation on August 9,
1950, that it would receive the contractor's order, and that on August
28, 1950, after formal approval by the Bureau the contractor placed its
order with Westinghouse for two turbine generator units, two surface
condensers, and one element air ejector. The Westinghouse Corpora-
tion has informed the Bureau that shipment on the generators was
originally quoted by it as being 7 months, and that with approval of
the formal order having been given on August 30, 1950,. the delivery
of the equipment would normally have been made on April 1, 1951.

The evidence that is in the record indicates that Westinghouse was
delayed 66 days because of slow delivery of materials from the Read-

5 Division M-16, par. 7 ; division M-l7, par. 4; and division M-18, par. 5.
6 See its letter of April 23, 1952.
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ing Steel Corporation, one of its suppliers, and that the Reading Cor-
poration's delay was caused by a strike at its plant between December
31, 1950, and March 7, 1951. It also indicated that work in the West-:
inghouse plant was shut down for the three days between May 7 and.
May 9,1951, because of a dispute among its employees.

The Westinghouse Corporation has informed the Bureau that there
was also slow delivery of materials from the Lebanon Foundries, and
that there was some delay in its own shop due to an overloaded work
schedule caused by the influx of defense orders.

The contracting officer granted an extension of 58 calendar days for
the delay caused by the strike at the Reading Foundry.: He found,
however, that no evidence has been submitted by the contractor that
would substantiate the cause or extent of the delay at the Lebanon
Foundries, and, therefore, granted no extension of time for that delay.
The contracting officer. further found that the 3-day delay caused by
the'shutdoWn at, the Westinghouse plant from May 7 through May 9,
1951, was concurrent with the delay involved in delivery of the boiler
pressure tubing from the' Crane-O'Fallon Company, and, for that
reason, did not grant a further 3-day extension of time.

When a contractor is prevented from working on a given day by
two different causes, either of which makes delay on the contractor's
part excusable, there is only one day of excusable delay. Hence, the
fact that in the present case there was a strike in; the plant of one of
the contractor's suppliers at the same time that another supplier was,
unable to make deliverIy to the contractor because of priority work in
its shop, and that the contractor was also being concurrently delayed
by the dilatory return of drawings which it had submitted to the
Bureau for approval, can provide no reason for granting the con-
tractor triple relief, as it were. MeDahiel Cons trUctiOn Company,
CA-164 (October 9, 1952).

Accordingly, I concur with the finding of the contracting officer that
the contractor is entitled to an extension of 58 days because of the
delay caused by the strike in the plant of its sub-contractor's supplier,
the Reading Steel; Corporation. I also concur with the finding that
the contractor is not entitled to an extension of time for the period'
between December 31, 1950, and January 8, 1951, oithe ground that
an extension had already been 'granted for those days because of delay
in approving drawings. , I also concur with the finding that the con-
tractor is not entitled: to an extension of time for the 3-day period
between May 7 and May 9, 1951, on the ground that an extension had.
already been -granted to 'the contractor for that'period because another
supplier was unable to make delivery to the contractor because of
priority work in its shop.
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V

The contractor asserts that it pAced its order for valves, pipes, and
fittings for the project with the Crane-O'Fallon Company on No-
vember 3, 1950, that that company, in turn, placed its order with the
National Tube Company on November 6, 1950, but that because of
the' critical situation which then existed in regard to steel and because
the Government gave it no priority assistance, its order was approxi-
mately 180 days behind the normal delivery time of between 30 and
45 days.

The contracting officer denied this claim on the ground that there
was no obligation on the part of the Government to furnish the con-
tractor with a D. 0. rating for the piping materials; that section 707
of the Defense Production Act provides relief only to persons "whose
liability is the direct or indirect result of his own compliance with
some rule, regulation or order issued pursuant to such act,"' 7 and that
in this instance it was the supplier, not the contractor, who was unable
to procure the piping materials promptly because of compliance with
defense regulations.

The decision of the contracting officer on this point is substantiated
by a recent decision of the Comptroller General in which he held that
a delay caused by a Government priority order or regulation will not
excuse a prime contractor from timely performance unless the order or
regulation directly affected the prime contractor's ability to perform,
and that it is not sufficient that such an order or regulation affected
the ability of a subcontractor'to perform. 31 Comp. Gen. 408 (1952).:
- Certainly, in the absence of a showing that the contractor was unable

to acquire the necessary piping material from any other source-a-
matter which the contractor has neither alleged nor proved-its delay
in the construction of a power plant because of the' slow delivery of
the piping material cannot be excused on the ground that the Govern-
ment's priority orders and regulations delayed its supplier, the Crane-
0'Fallon Company, in the matter of furnishing the necessary piping.

Accordingly, I am constrained to agree with the contracting officer
that the delay suffered by the contractor because of slow delivery of the
piping is not excusable.

7'That section, as amended, provides that,
"No person shall he held liable for damages or penalties for any act or failure to act

resulting directly or indirectly from his compliance with a rule, regulation, or order issued
pursuant to this Act, notwithstanding that any such rle,.regulation, or order shall-there-
after be declared by judicial or other competent authority to be invalid. No person shall
discriminate against orders, or contracts to which priority is assigned or for which
materials or facilities are allocated under title I of this Act or under any rule, regulation,
or order issued thereunder, by charging higher prices or by imposing different terms and
conditions for such order or contracts than for any other generally comparable order or
contracts, or in any other manner." (64 Stat. 798, 818.) 
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VI

The contractor does not dispute the decision of the contracting officer
in regard to the extension of 22 calendar days that it was granted be-
cause the second turbine generator was delayed for that period of time
by a blizzard. The contractor does, however, seek upon appeal the
sum of $1,200 for the added expense that it incurred in rerouting the
second turbine generator after the blizzard.

Such a claim for compensation is in the nature of a claim for un-
liquidated damages, which an administrative official of the Govern-
ment has no authority to consider or settle.: William, Cramp and Sons
v. United States, 216 U. S. 494, 500 (1910); Flora Construction Cor-
poration, CA-148 (February 8, 1952); Winston Brothers Company
and the Utah Construction Company, CA-93 (November 20, 1950).
Accordingly, irrespective of its merits, this claim cannot properly be
considered by this Department.

VII

Lastly, the contractor- asserts that it was delayed (1) when defective
castings and the metalized sleeve of the turbine shaft on the second
turbine furnished by the Westinghouse Corporation and (2) the hot
well condensate pump furnished by the Aurora Pump Company failed
to meet the standard fixed for those items by the specifications and,
consequently, had to be replaced.

The contractor contends that the contracting officer confused the
metalized sleeve of the turbine shaft and the hot well condensate pump.
A careful reading of the decision of the contracting officer clearly re-
veals, however, that he did not confuse or mix the two items.

However, as the claims are similar in nature and involve the same
principles of law, I, too, will dispose of them, as well as the claim
involving the defective castings, together.

In regard to the defective castings, the contractor in its letter of
appeal states that "defective castings for high pressure steam opera-
tion, do not develop defects until such time ast pressures or tests are
put on the- castings, and, therefore, this is an item beyond both the
general contractor and the Westinghouse Corporation's control." The
statement that defects in port rings and other castings may not appear
until after they are put into operation is supported by a statement in
Westinghouse's letter of April 23, 1952, to the Bureau.

It is evident, however, that although defects in port rings and other
complex castings may not show up until they have been put into op-
eration and for that reason a defect in any particular casting may not
be foreseeable, yet it cannot be successfully asserted that it is not f ore-
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seeable that defects may appear in castings when they are put into
operation.

Moreover, the defective material was supplied in each of these three
instances by a supplier sekcted by the contractor, and it is well estab-
lished that the failure of a supplier to perform his obligation is a nor-
mal hazard of business which a contractor assumes. Walsh Brothers
v. United States, 107 Ct. Cl. 627, 645 (1947) ; American Transformer
Company v. United States, 105 Ct. Cl. 204, 220 (1945); Porcelain
Prodiets, Inc., CA-144 (January 18, 1952); California Steel Prod-
ucts Company, CA-61 (December 15,1949).

Accordingly, I find that the contracting officer acted properly in
denying an extension of time on the ground that the defects in the
castings, the hotwell condensate pumps and in the turbine shaft were
not unforeseeable.

DETER1MNATION

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 24, Order No. 2509, as amended; 17
F. R. 6793), the findings of fact and decision of the contracting officer
are'affirmed.

WILLIAM J. BuxnE,
Acting Solicitor.

APPLICABILITY TO INDIAN LANDS OF ARIZONA LAW
REGULATING WITHDRAWAL OF GROUND WATER

Indian Lands-Applicability of Arizona Law Regulating Withdrawals of
Ground Water.

The law of Arizona regulating the withdrawal of underground water cannot
be applied to Indians on Indian reservations in the State in the absence of
Congressional legislation specifically making such law applicable.

It follows as a necessary corollary from, this proposition that the law of Ari-
zona regulating the withdrawal of underground water cannot be made
applicable to Indians on Indian reservations in the State by agreement of
the. Department, Bureau of Indian Affairs, and Indian Tribal Councils as
the interested parties.

X-36164 SEPTEMBER 10, 1953.

To ASSISTANT SECRETARY OIME LEWIS.
This refers to your memorandum of March 23, relating to the possi-

bility of regulating the withdrawal of underground water in Arizona
by State laws which will apply. to all lands. In this connection you
request my advice upon three questions:
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(1) Will such laws be. enforceable against Indian lands?
()i 'If not, can the Department,: Burea u of Indian Affairs, or triba councils

agree upon the basis upon which the reservation lands can be bound by such
* laws, and can such agrement be enforced?- -:
. (5) Can the Bureau of. Indian Affairs cooperate in effecting an orderly with-
drawal of existing water supplies without the approval of the tribal councils? 

I believe that the answers to questions (1) and () must be in the
* negative. As a general proposition the application of State laws to
Indians; on Indian reservations is excluded unless Congress has spe-
cifically. made them applicable, and this general proposition has been
applied to Indian water' rights, which have been held to be: reserved
exclusively for the benefit of the Indians. Winters v. United States,
207 U.S. 64 (1908); United States v. Waker River Irrgation Dis-
trict, 104 F. 2d 334 (9th Cir. 1939). It has been specifically held'that
rights cannot be acquired in the waters of Indian reservations under
State laws relating to the appropriation of waters and that only Con-
gress can provide how rights in such waters may be acquired. United
States v. McIntyre, 101 F. 2d,650 (9th '(ir. i939) As the court said
in 'this case of the Indian reservation waters: "Beingi reserved, no title
could' be acquired by- anyone except as specified by Congress.~ *; *

Likewise, the Montana statutes regarding water rights are not appli-
cable, because-Conifress at no time has made such statutes controlling
in the reservation."

If the consent of Congress is necessary to make statutes applicable
to Indian water rights, it follows as a necessary corollary that this can-
not be accomplished by agreement of the interested arties. It is more-
over, a basic rule of Federal administrative law that Federal officers
can make only such agreements as Congresse has athorized them to
make, and there is no Federal legislation which authorizes agreements
to make the laws of Arizona relating to underground waters applicable
to Indian lands. On the contrary, there is Federal legislation which
would doubtless-be construed. to~ prevent officials of the Department

- and the tribal councils ifrom making any agreement which would have
the effect of disposing of Indian water rights; Rev. Stat.; sec. .2116
(now 25 1. S. C., 1946 ed., sec. 177) prohibits any alienation of Indian
"lands, and lands commonly include the appurtenant water rights.

Since no. specific proposal for the orderly withdrawal of existing
ground-water supplies has been presented to me, a precise answer to
question () cannot be given. I shall be glaa, of course, to consider
the legality of any such proposal if and when it is presented to me. -

I think that I should add that the law 'of Arizona relating to perco-
lating underground waters has become involved' recently in a' great
deal of uncertainty and' confusion :,hich would makeit difficult to
regulate 'the withdrawal of such waters even if the law were applicable
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to Indian lands. It appears- to have been assumed in Arizona ever
,since the decision in the case of Howard v. Perrin,; 8 Ariz. 347, 76 Pac.
460, aff'd 200 U. S. 71 (1904) that underground waters, except under-
-ground streams flowing in defined channels, were the property of the
owner of the soil, although it was not- entirely clear whether the
Supreme Court of Arizona would apply the doctrine of reasonable use

.,or correlative rights to such waters. In Bristor v. Cheatham, 73 Ariz.
228, 240 P. 2d 185 (1952), however, a majority of the Supreme Court
-of Arizona upset the doctrine of the Perrin case, and declared that
percolating waters were public, and subject to appropriation. Upon
Tehearing, a majority of the court decided on March 14, 1953, not only
to return to the doctrine of the Perrin case but to accept the doctrine

,."of reasonable use. The court did not, however, decide precisely what
would be a reasonable use. On the contrary, the court declared: "This
rule does not prevent the extraction of ground water subjacent to the
soil so long as it is taken in connection with a beneficial- enjoyment of
the land from which it is taken, If it-is diverted for the purpose of
m making reasonable use of the land from which it is takenthere is no
liability incurred to an adjoining .owner for a resulting damage."
While the court indicated that the legislature might take some regu-
latory measures under its police power, it declined to say whether the
power could be invoked "to affect the rights involved herein." The
decision appears; to have caused considerable consternation .in the
State. On March 18, 1953, the Arizona Legislature adopted and Gov-
ernor Pyle signed Senate Bill No: 107, the effect of which is to close
until March 31, 1954, a large area in the Central Valley of Arizona to
further agricultural development dependent on ground-water sup-
plies. It is expected that new legislation of some sort will be prepared
and submitted to the legislature in the interim.

CLAIENCE A. DAVIS,
Solicitor.

APPEAL OF TIMBER STRUCTURES, INC.

CA-200 Decided October 14, 1953

Contract Appeal-Supply Contract-Liquidated Damages-Delay.

Under a Government supply contract, delay experienced by the contractor in
obtaining supplies may, under certain circumstances, constitute a ground
for granting an extension of time.

ADMINISTRATIVE DECISION

On March 27, 1953, Timber Structures, Inc., Portland, Oregon,
appealed the decision of the contracting officer on February 27, 1953
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under contract No. Ibp-7300, entered into oh July 11, 1950, with the
Bonneville Power Administration. That contract, which is on the
standard form for government supply contracts (Form No. 33, Re-
vised), provided thatthe contractor would furnish .crossaims to the
Government as specified in the five items of the schedule and in ac-
Icordance with the specifications.

Section 104 of the specifications provided that:
Complete delivery of all material shall be made in accordance with the following

schedule; time to be computed from date of receipt of notice of award:

F. 0. B.F. 0. B. IDR
0 0 - 0 0 Stem j 0 0 0 0 0 DB9~~~~DETINX BdIDDER'StDET 7A SHIPPING

Item TIONS POINT
(Calendar (Calendar

Dy) Days)

1---------------- 60 45
2 ---- - ---- ---- ---- ---- --- - ---- ---- ---- ---- ---- ---- ---- ---- - 75 60
3- :0 75
4 - X 105 :0
5- 60 46

The contractor submitted its bid on June 28, 1950, which was 3 days
: after the attack on Korea. Notice of the award of the contract was.

received by the contractor on July 12, 1950, thus fixing the contract
: shipping dates for the five items as: August 26,1950, September10,

1950, September 25, 1950, October 10, 1950, and August 26, 1950, re-
spectively. Actual shipment on the 5 items was not made, however,.
Xuntil September 8, 1950, October 4, 1950, October 10, 1950, October 10,.
1950, and September 5, 1950, resulting, therefore, in delays of 13, 24,
15, none, and 10 days, respectively, on.the 5 itelns.

In accordance with the provisions of section 105 of the specifica-
tions the contractor was assessed liquidated damages in the amount
of $15 per calendar day for each day of delay in delivery of item 1t
$10 per calendar day for items 2 and 8, and $5 per calendar day for
items 4 and 5, for those delays suffered by it when its supplier was un-
able to ship by rail because of a severe shortage of railroad cars on the
west coast in the summer of 1950. The contractor was also delayed by
its own inability to ship by rail, but the contracting officer granted
extensions of time for those delays, as the contractor: was required, by
the terms of section 110 of the specfications, to ship by railroad.

The, contractor placed its order on July 28, 1950, with its supplier
who was to make delivery by August 12, 1950. : Thus the contractor
placed its order for supplies 16 days after receipt of notice of award.

The contractor in its appeal seeks remission of all liquidated dam-



211], APPEAL OF TIMBER STRUCTURES, INC. 213
October 14, 1953

ages on the ground that shipment of the necessary lumber by the
contractor's supplier was delayed during the summer of 1950 by "an
extremely severe and unanticipated railroad car shortage" on the rail-
roads which served the supplier's sawmills. It asserts that:

* * * despite promises by the railroads that cars would be made available, they
were still not able to supply the necessary railroad cars, we employed trucks at
considerable additional expense over and beyond what was included in our esti-
mate and pricing of our quotation to truck the material to a Eugene, Oregon site.
We installed the necessary fabricating facilities at Eugene at considerable addi-
tional expense in order that we could save and salvage as much time as possible
by fabricating the materials in Eugene and thus cut down the amount of time
consumed in trucking the materials to our fabrication site, as well as being as
close as possible to our treating plant which had to treat the material upon
completion of fabrication. These two measures of trucking and moving of fabri-
cating facilities were done by us at more than merely, slight additional expense
in an effort to overcome the unforeseeable delay that had developed due to rail-
road car shortage. We did not request from the Bonneville Power Administra-
tion that we be granted additional money to bear this additional expense.

Had we sat idly by in the face of the unforeseen delay which was entirely be-
yond our control and not of any of our doing, we realize we would have no
grounds for appeal from a liquidated damages assessment. However, we did all.
we could to meet the contract shipping dates but still were late; we rapidly re-
organized our methods to produce the materials and without consideration of the
additional expense. To be out these expenses and now to have the liquidated
damages assessed against us is in our opinion less than fair or ethical. There-
fore, we respectfully submit these facts and reasons as being adequate justifica-
tion for the removal of any liquidated damages assessed against us in the
performance of subject contract.

With respect to the delay in performance caused by difficulties in
obtaining the shipment of timber from its supplier, the contracting
officer said:

Delay in performing a contract is not excusable simply because of hardship or
inconvenience, or unusual or unexpected expense. Although a car shortage pre-
vented the supplier shipping by rail to the contractor, this shipment was, in fact,
accomplished by truck, so the lack of railroad cars did not cause impossibility
of performance. Furthermore, failure of a supplier to supply a contractor
promptly is not within the purview of the excusable delay proviso of the "Liqui-
dated Damages" article. It follows, therefore, that no extension of time can be
granted for the supplier's delay.,

As I read it, this ruling of the contracting officer is to the effect that,
as a matter of law, the provisions of the contract relating to excusable
delays are inapplicable to delays in obtaining materials from a sup-
plier. In this regard, the contracting officer is in error.

It is true that the performance of work- within the time set in a con-
tract is not excused by reason of the fact alone that the contractor has
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been delayed in obtaining materials and' supplies (Krauss v. Greenbarg,
137 F.'24 569 (3d Cir. 1943), eeiorars denied 320U. S. 791; reheat-
snC denked 320 U.; S. 815) Munn & Perkins, CA-9 (Jul 7, '1948)' 2'
Comp. AGen. 621 ( 1948)'; 22- Cowp. Gen. 01127 (1943).' I t does; not foR'-
low, however,- that difficultie in obtaining materials and supplies con-
stitute a class of causes of delay which fall outside such a provision for
liquidated damages-as is here finder consideration, or,-conversely, that'
the contractor has categorically undertaken either that he has the
goods on hand or will be able to obtain them. On the contrary, it has
been held that uncontrollable or unforeseeable delays in obtaining sup-
plies constitute an excuse against the assessment of liquidated dam--
ages. J. C. Ridnou r Company v. United States, 104 Ct. Cl. 221 (1945) -

H. B. ANelson Construction Conpany v. United States, 87 Ct. Cl. 375,

386-389 (1938). And in B-100534, dated January 24, 1951,the Comp-
troller General ruled that: V

* * * The timely procurement of labor and materials necessary for the re-
quired performance of a Government contract is, of course, the responsibility of'
the contractor. However, when a contractor has taken every reasonable precau-
tion to assure: itself^ of an adequate and timely supply of materials, delays in re-
ceipt: thereof not: due to the contractor's fault or negligence properly may be
considered' unforeseeable. * * * l

(See also B-100608,February 5,1951, to the same effect.)

In the contract under consideration, the provision entitled "De-
lays-LiquidatedDamages" providesinpartthat:

* * * the contractor shall not be charged with liquidated damages or any
excess cost when the delay in delivery is due to unforeseeable causes beyond the-
control and without the fault or negligence of the contractor, including, * * *
delays of a subcontractor due to such causes unless the contracting officer shall:
determine that the materials or supplies to be furnished under a subcontract are'
procurable in the open market, * * * ' : .

In view of the language quoted above, it seems to me that delays aris-
ing out of late receipt of or inability to obtain materials or supplies'
from a chosen subcontractor were to be regarded in the same manner'
as any other delays "unless the contracting officer shall dtetfmine that.
the materials or supplies to be furnished nder the said contract are;
procurable in the open market." Thus, while a delay in obtaining
supplies would not.. in itselfI be excusable, the contractor would be.
entitled to' an extension if the delay were due to unforeseeable causes
beyond the control or without the fault or negligence of the -contractor- 
or the subcontractor, in the absence-of a finding by the contracting
officer that the supplies and materials might be obtained on the open
market. -

'Of. 15 Comp. Gen. 313and 461 (1935). If these rulings stand for a: contrary proposi-
tion, they presumably have been overruled sub s&ientio.
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DETERInVNATION

As the portion of the "CONTRACTING OFFICER'S FINDING
OF FACT" on which: an appeal was taken was predicated' upon an.
erroneous conclusion of;Ilaw-namely,'that'the contract does not per-
mit the granting of an extension of time to cover a delay of the con-
tractor- in obtaining supplies, and as the record' is insufficient for me
to determine whether the contractor knew or should have known on
July 12, 1950, the date it received notice of the award, or thereafter,
that a severe railroad shortage would occur and as the record is insuf-
ficient also for me to determine whether the contractor exercised due
diligence in arranging for the transportation of the supplies by an
alternative mode of transportation such as by trucks, therefore, pur-
suant to the authority delegated to me by the Secretary of the Interior
(sec. 24, Order No. 2509, as amended; 17 F. R. 6793), the decision of
the cohtracting officer is reversed, and the case is remanded with the
instruction that the contracting officer make a supplemental finding of
fact consistent with this administrative determination.

CLARENcE A. DAIS,.
Solicitor.

APPEAL OF BURY COMPRESSOR COMPANY

CA-1s Decided October 9j 1953

Contract Appeal-Supply Contract-Delay by Contractor-Liquidated
- Damages-Interest.

.Under the "Delays-Damages" clause in the specifications of a standard Gov-
ernment supply contract, a delay in transit of supplies ordered by the con-
tractor may, in particular circumstances, constitute a ground for an exten-:
sion of time to perform the work covered by the contract.

Interest cannot be allowed by the Department of the Interior on the payment
of claims arising out of contracts with the Department.

ADMINISTRATIVE DECISION

'This is a decision on a timely appeal by the Bury Compressor Com-
pany, Erie, Pennsylvania, from the findings' of fact and decision of
the contracting officer dated November 6, 1952, under contract No.
I2r-19321 'with the Bureau of Reclamation.
' The contract, which was on the standard form for Government sup-

ply contracts (Form No. 32, revised June 18, 1935), was entered into
on November 22, 1950. It provided that the contractor would furnish

'The Solicitor's office was informed by a telegram dated December 8, 1952, that the
contractor intended to appeal.
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and deliver one vertical and two horizontal air receivers in accordance
with items 7 and 8 of schedule No. 4 of specifications No. 3196, for
the Canyon Ferry Power Plant, Helena-Great Falls Division, Canyon
Ferry Unit, Montana, a part of the Missouri River Basin Project.

Par-agraph 19 of the specifications stated that:
Time of delivery is important, and complete shipment from the shipping point

or points is desired within one hundred and eighty (180) calendar days after
date of receipt by the contractor of notice of award of contract. * * * Bidders
are required to state, in the blank provided therefor in the schedule, a definite
period of time within which shipment will be made. * *. :

The contractor received.telegraphic notice of award of the contract
on November 22,1950, thus making May 21,1951, the date after which.
liquidated damages of $10 per calendar day were to become assessable
under the provisions of paragraph 20 of the specifications. . AllIwork
under the contract was completed on June 25, 1951, when item A, the
6' x 24" air receiver was shipped by the contractor. There was, there-
fore, a delay of 35 calendar days beyond May 21, 1951.

Although several issues are presented on this appeal, this determina-
tion considers only the matter of delay in the receipt by the contractor
of the 6' x 24" air receiver from its supplier, since in my view, the
appeal may be disposed of on this ground alone.
* On February 29, 1952, the Bureau forwarded the final payment

voucher to the contractor, indicating that liquidated damages in the
amount of $350 had been withheld for the 35-day delay in delivery
of the vertical air receiver. The contractor, in a letter dated March 5,
1952, objected to the assessment of liquidated damages. The Chief
Construction Engineer of the Bureau informed the contractor, in a
letter dated March 28, 1952, that, although the contractor had not
given notice of delay in accordance with paragraph 20 of the specifi-
*cations, an extension of time was granted to permit the contractor to
explain the causes of the delay.

Later, by a letter dated April 15, 1952, the contractor, in response to
an inquiry from the Bureau, transmitted to the Bureau a photostatic
copy of a letter from its supplier, The International Boiler Works Co.,
to the effect that the time which elapsed between the placing of the
order by. the contractor and the date of shipment of the receiver was
normal for that time. The supplier further .stated that it had "com-
pared the history of this order with other orders received during'the
same period and found a similarity in the time which elapsed between
the time of entering the order and shipment." It concluded by saying
that it did not see how the contractor could have done anything that
would have expedited the completion of "this unrated order." In its
transmittal letter, the contractor suggests that since it supplied item
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8 ahead of schedule, that that time should be set off against the delay
in delivery on item 7.

Shortly after receipt of the contractor's letter, the Bureau on May
8, 1952, again wrote the contractor requesting more information as to
the cause of delay. In reply to that letter, the contractor answered
on May 16, 1952, that the air receiver had apparently been lost in
transit, and that it had come into its shop on a stray bill of lading.

The contracting officer issued his finding of fact on November 6,
1952, and forwarded it to the contractor with a letter dated November
10. It denied the contractor's claim for remission of the liquidated
damages on the ground, among others, that the delay in shipment of
the vertical air receiver, because of its loss in transit, was not one that
could "be considered to be of the type which is considered unforesee-
able, beyond the control, and without the fault or negligence of the
contractor * * *."

On November 21, 1952, the contractor, by letter, requested the con-
tracting officer to reconsider his decision on the ground that the loss
of the receiver in shipment was not a part of its responsibility and
that it reshipped the receiver 3 days after its receipt. The contracting
officer, in a letter dated November 28, 1952, declined to reverse his
finding and said, in part:

It appears also that you are convinced that we are mistaken in not extending
your time by reason of delay in transit of the Item 7 Air Receiver. Paragraph
20 of the specifications provides, among other things, that you will be excused
from assessment of liquidated damages if the delay is caused by "unforeseeable
causes beyond the control and without the fault or negligence of the contractor"
and "delays of a subcontractor due to such causes" with an exception stated to
the latter provision.. Therefore, your subcontractor is excused with respect to
his tardy delivery to you only if the delays of the railroad company could be
considered unforeseeable within the meaning of the contract, that being one
of the requisites for excusability of delays under the contract terms. We do
not think that delays, as such, or even loss of materials by a carrier are unfore-
seeable in and of themselves. Such eventualities are not so infrequent or un-
known that they may, in our opinion, be considered in that category. We might
be able to give favorable consideration to your claim if the facts were that the
delay was unforeseeable and beyond the control and without the fault or negli-
gence of the railroad. No such evidence is before us, however. You have every
right to appeal our decision to the authorized representative of the Head of the
Department. We are mindful of the equities which you urge in support of your
claim, and we would not be displeased in any sense if we were reversed by higher
authority. We think, however, that under the contract terms we have no au-
thority to extend your time. A vested contractual right to liquidated damages
cannot be waived by a Government contracting officer no matter how strong the
equities.

The contractor asserts on appeal that "due to no fault on the part
of the contractor, the [6' x 24" vertical air] receiver became lost in

330185-55 17
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shipment." It alleges that it made "diligent and strenuous efforts to
obtain information of the receiver's whereabouts and to speed up de-
livery," and states that it "had no alternative but to continue its efforts
to speed up the shipment, since to reorder another receiver from the
International Boiler Works would have required an additional four
months." It contends that its delay in shipment of the receiver to the
Government was due to the loss of the receiver in transit, an unfore-
seeable cause that was beyond the control and without the fault or
negligence of the contractor. It seeks, therefore, the sum of $178 in
payment for the receiver, plus interest "at legal rate from June 25,
1951." : : '

Paragraph 20 of the specifications provides that the contractor

* * o shall not be charged with liquidated damages or any excess cost when
the delay in shipment is due to unforeseeable causes beyond the control and with-
out the fault or negligence of the contractor, including, but not restricted to,
acts of God or the public enemy, acts of the Government, fires, floods, epidemics,
quarantine restrictions, strikes, freight embargoes, unusually severe weather,
and delays of a subcontractor due to such causes unless the contracting officer
shall determine that the materials or supplies to be furnished under the subcon-
tract are procurable in the open market * *

When the contracting officer's ruling in the findings of fact and
decision dated November 6, 1952, on the matter of the delay in the
receipt of the 6' x 24" air receiver by the contractor is considered in
conjunction with his statement in the letter dated November 28, 1952,
on this matter, it' appears that he did not regard the cause of delay
as one which fell outside of the provisions of paragraph 20 of tbe
specifications (of. Timber Structures, Inc., p. 211), but rather that he
concluded that the delay was not unforeseeable within the meaning
of that paragraph. It is true that items are delayed, or even lost, in
transit, and the answer to the question whether the delay in this in-
stance was unforeseeable within the meaning of paragraph 20 of the
specifications is not free from doubt.

In the present case, the International Boiler Works Co. informed
the contractor by telegram that the boiler company expected to receive
steel in February 1951 and to ship the receiver about 3 weeks'after the
receipt of steel. Shipment was made on March 28. On appeal, the
contractor alleged that the normal shipping time between East
Stroudsburg, Pennsylvania, where the International Boiler Works
Co. is located, and the contractor's plant wasifrom 5 to 7 days. In
response to an inquiry from this office, the contractor submitted photo-
static copies of bills of lading and freight bills showing a time for
delivery of air receivers of approximately 1 and 2 weeks, respectively.

I am not prepared to say that, if a shipment by rail takes longef than
any period of time assumed to be normal, there has without more been
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an "inforeseeable" delay within the neaning of such a provision as
paragraph 20 of the specifications. Here, however, had the, air
receiver arrived within 50 days from the date of shipment, the con-
tractor presumably could still have performed on time, since it took
only 3 days to cQniplete the work, remaining to be done on the air
receiver. In fact, 85 days elapsed between shipment and receipt. In
my judgment, the contractor was not bound reasonably to anticipate
that an item of the dimensions of the air receiver would go astray and
that efforts to trace it would be unavailing with the result that more
than 80 days would elapse between the time of its shipment and receipt.
Accordingly, I hold that the delay in transit in this case was an unfore-
seeable cause within the meaning of paragraph 20 of the specifica-
tions. See H. B. Nelson Construction Company v. United States, 87
Ct. 01 375, 386-389 (1938), certiorari denied 306 U. S. 661.

In my view, the cause of the delay was beyond the control and with-
out the fault or negligence of the contractor. It could not control, nor
was it negligent with respect to, the shipment. The possibility that
another air receiver might have been obtained elsewhere on time was
exceedingly remote. The national priorities system was in operation,
steel was in short supply, and the contractor had not been assigned
a DO rating.

The contractor seeks the payment of interest on the contract price
of the air receiver. The Department of the Interior has no authority to
grant interest on a claim under a contract. Ramsey et al. v. United
States, 101 F. Supp. 353, 356 (Ct. Cl., 1951).

CoNCLUSION

Therefore, pursuant to the authority delegated to me by the Secre-
tary of the Interior (sec. 24, Order No. 2509, as amended; 17 F. R.
6793), the decision of the contracting officer is reversed with instruc-
tions to remit the liquidated damages that have been withheld and to
pay the contractor the agreed contract price for item 7.

CLARENCE A. DAVIs,
. - ~~Solicitor.,

CLAIM OF GUY P. KEARNS

Duties with Respect to Known Trespasser in Proximity to Controllable
Force-Application of Rules with Respect to Property-Effect of De-
fective Condition of Instrumentality.

The United States is liable for injuries to a known trespasser in the vicinity
of an instrumentality under the immediate control of one of its employees,
resulting from a failure to exercise reasonable care to control the instru-
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mentality to prevent injury or to give a warning which is reasonably ade-
quate to enable the trespasser to protect himself.

An employee of the United States is not in immediate control of -an instrumen-
tality the movements of which he cannot regulate because of its defective
condition.:

While negligence is. defined as the lack of reasonable care towards persons or
property, the standards of reasonable care are higher when the risk of per-
sonal injury is involved.

T-548 OCToBER 21, 1953.

Guy P. Kearns, 412 18th Avenue, Seward, Alaska, filed a claim on
April 8, 1953, against the United States in the amount of $159.70 for
compensation for damages to Mr. Kearn's 1951 Mercury sedan when
it was struck by a Government-owned crane assigned to The Alaska
Railroad and operated by Carl L. Owens, an employee of the Railroad.

The question whether the claim should be paid under the Federal
* Tort Claims Act (28 U. S C., sec. 2671 et seq.) has been submitted to

me for determination. That act authorizes the settlement of any claim
against the United States on account of damage to property caused by
a negligent or wrongful act or omission of an employee of the Govern-
ment while acting within the scope of his employment, under circum-
stances where the United States, if a private person, would be liable
to the claimant for such damage in -accordance with the law of the
place where the act or omission occurred.
- According to the record, the incident occurred at approximately
11: 30 a. m. on February 25, 1953, near a railroad crossing within the
boundaries of The Alaska Railroad's reserve in Seward, Alaska. It
appears that a portion of the reserve is leased to the Standard Oil
Company of California, which has, constructed a plant on the leased
portion. The claimant and other employees of the company fre-
quently, and for some time prior to the incident, parked their cars
during working hours on a portion of the reserve near, but not a part
of, the leased tract. Qn the day in question, claimant's car was parked

- almost at right angles to the track, its back pointed toward it, at -a
-distance of from 10 to 20 feet. Parallel to the track, and between it
and claimant's car, was a -ditch which apparently was filled with snow
at the time of the incident.

To clear the snow from the ditch and from the crossing, Mr. Owens -

was operating on the track a crane with clamshell attached. Accord-
ingto his-account:

* - * I had just picked up a clamshell full of snow and started to back up to
dump the snow when the clutch (left swing clutchj caught and the clam swung
into the 1951 Mercury owned by Guy Kearns. * * * - -
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It was snowing a hard, wet snow at the time of the accident, which was the
reason for the swing clutch to catch.

* * * * * ' *E * 

When the lutch caught and started to swing toward the car, I immediately
reversed it to try to swing the boom the other way but it was too late and the
clam hit the car.

The possibility that the wet snow could have caused the clutch to
slip is confirmed by the roundhouse foreman. The file contains no
other information concerning the cause of the incident except the
assertion by the claimant, who was not present at the time, that Mr.
Owens accidentally swung the bucket of the crane so far over into the
street that it struck the rear end of his car.

It seems clear that in these circumstances the claimant was either a
trespasser or a licensee. Neither the location of his employer's plant
upon another portion of the railroad reserve nor the fact that he and
others had been accustomed to park their cars on the railroad property
gave him a legal right to park atthe place in question.

It is generally said that a landowner's only duty toward a licensee
or trespasser is to refrain from willfully or wantonly injuring him.
However, when the presence of a trespasser is known, the lack of ordi-
nary care to avoid injuring him may be willful and wanton, as pointed
out in Georgia Power Co. v. Deese, 51 S. E. 2d 724 (Ga., 1949), where
is was said:

* * * it is unnecessary to decide whether the deceased was a trespasser or
licensee since the duty owed to both is the same, namely to use ordinary care to
avoid injuring him after his presence and danger are actually known or when the
danger is known and his presence is reasonably to be anticipated, which, in point
of fact, is merely the duty not to injure him wantonly or willfully. * * *

The highest court of Vermont expresses the same idea differently in
Watterlund v. Billings, 23 Atl. 2d 540, 542 (1942):

* * * While [the defendant landowners] are not bound to keep the premises safe
for her [a known licensee or trespasser], or to warn her of their dangerous condi-
tion, they owed her the duty of active care to protect her from force negligently
brought to bear upon her. * * * If they or their servants knew or ought to have
known of her presence it was incumbent upon them to exercise reasonable care
to avoid injuring her. * * * See * * Restatement Of Torts, § 336, 341, * *

Other jurisdictions distinguish between active negligence and that
arising from the condition of the property. In the case of Davis v.
Tredwell, 32 Atl. 2d 411 (Pa., 1943), for example, where the plaintiff,
while standing on a curb on defendant's property was injured by de-
fendant's truck backing into her, the court said:

* * * This point overlooked * * * the legal distinction between harm caused
by active negligence and that arising from natural or artificial conditions on
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real property. * * * The owner of the property owes even to a licensee a duty
to use reasonable care to avoid injuring him through active negligence. * * *
(P. 413.)

This principle has been applied to distinguish between negligence
arising from the defective condition of an instrumentality upon the
real estate and that of the operator of the instrumentality, holding the
landowner liable to a trespasser only in the second-instance. In Byrne
v. New York Central & H. R. R. Co., 10 N. E. 539 (N. Y., 1887), the.
-court held the railroad liable for the negligence of an engineer where
due care would have averted injury to a trespasser, but commented
that the case would have been different if the injury had occurred
because of a defective condition of the engine attributable to negli-
gence. Besides being regularly cited in New York cases (Zambardi v.
S. Brooklyn Ry. Co., 24 N..E. 312, 314), this case has been followed or
cited in many other.jurisdictions. Section 338 of the Restatement of
the Law of Torts gives an excellent definition of the duties of a land-
owner operating an instrumentality upon his land with respect to a
trespasser or licensee on the premises:-
- A possessor of land, who is in immediate control of a force, and knows * * *
-of the presence of trespassers in dangerous proximity thereto, is subject to lia-
:bility for bodily harm thereby caused to them by his failure to exercise reason-
able care.

(a) so to control the force as to prevent it from doing harm to them, or
(b) to give a warning which is reasonably adequate to enable them to protect

themselves. ..

Applying these rules to the present situation, Mr. Owens, an employee
of The Alaska Railroad, knowing of the presence of the claimant's car
on the railroad property, and being. unable to give an adequate warn-
ing, was obliged to use reasonable care to control the crane he was
operating so as to prevent it from damaging the car. However, neither
he nor the railroad would. be responsible to the claimant, whether a
trespasser or a gratuitous licensee, foi a defective condition in the
crane which would prevent the crane from being within the complete
control of the operator.

According to the evidence before me, the damage either resulted
from an unavoidable accident or was caused by a defective condition
in the crane existing before the presence of the claimant's car was dis-
covered, placing it beyond the control of the operator. There is no
evidence that the operator failed to exercise reasonable care after he
discovered the presence of the claimant's car on the railroad's prop-
erty. Accordingly, the claim must be denied.

1Section 497 of the Restatement provides that the rules determining negligence with
respect to land and chattels are the same as those with respect to.bodily harm. Comment
a to this section, however, points out that In the application of the rules, what would be
unreasonable conduct towards a person would not necessarily be such when a chattel is
involved.
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DETERMINATION

Therefore, in accordance with the provisions of the Federal Tort
Claims Act and the authority delegated to me by the Secretary of the
Interior (sec. 21, Order No. 2509, as amended; 17 F. R. 6793), I de-
termine that (a) the damage to the property of Guy P. Kearns, on
which this claim is based, was not caused by a negligent or wrongful
act or omission of an employee of the United States Department of the
Interior under circumstances where the United States, if a private per-
son, would be liable to the claimant for such damage under the law of
Alaska, where the damage occurred; and (b) the claim of Guy P.
Kearns must be denied.

Clarence A. Davis,
Solicitor.

TRANSFER OF ADMINISTRATION OF INDIAN TIMBER
SALE CONTRACTS

Indian Timber Sale Contracts-Transfer of Administration Between
Departments.

Congress, in the exercise of its constitutional power to regulate commerce with
the Indian tribes, may transfer the administration of Indian timber sale con-
tracts from the Secretary of the Interior to the Secretary of Agriculture, and
such a transfer would not impair the obligation of such contracts, nor be lack-
ing in due process.

X-36185 OCTOBER 29, 1953.

TO T E COMMISSIONER OF INDIAN AFFAIRS.

In your memorandum of October 12, 1953, you raise the question
whether the Bureau of Indian Affairs, in drafting legislation for
terminating the Bureau's activities in the Pacific Northwest, may in-
clude a provision in such legislation for the transf er of the administra-
tion of Indian timber sale contracts from the Secretary of the Interior
and various subordinate officials of this Department to the Secretary
of Agriculture.

It is apparently feared that the courts may hold that the purchasers
of Indian timber may have a vested right to the discretion of the par-

1As an example of such contracts, there is attached to your memorandum a copy of
a long-term timber sale contract covering the Crane Creek Logging Unit on the Quinaielt
Indian Reservation. This contract was approved by the Department on June 30,.1952,
and under it the purchaser of the timber agrees to cut all timber covered by the contract
prior to Apri 1 1986. Under the terms of the contract, provision is made for the revision
of stumpage rates by the "officer approving this contract," who is the Secretary of the
Interior, but other functions or determinations are entrusted to the Commissioner of
Indian Affairs, or the Area Director of the Bureau of Indian Affairs.
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ticular officials specified in the contracts. Indeed, you call attention
to a line of cases in the Court of Claims 2 in which that court has held
that a contractor is entitled to have the judgment of the particular
contracting officer named in the contract rather than a' superior officer
on the question whether the contract/has been breached in a particular
respect. But, as you point out, this question differs from the question
whether Congress has the power to, transfer the administration of a

:contract from one officer to another in the same or different agencies
or departments of the Government. Such a transfer would be ex-
ecutory and would be made before any breach of the contract had
been alleged.

The only conceivable ground for doubting the power of Congress to
transfer the administration of a contract from one agency to another.
is that such a transfer would impair the obligation of the contract.
The only clause of the Federal Constitution which prohibits such im-
pairment is to be found in Article I, section 10, thereof. But the courts
have repeatedly had occasion to point out that this clause provides only
that "no State shall * * * pass any * * * Law impairing the Obliga-
tion of Contracts," and that it does not therefore limit the power of
Congress, which in the exercise of one of its constitutional powers may
enact legislation which has the effect of impairing the obligation of
existing contracts. 3 If Congress were to enact legislation authorizing
the transfer of the administration of Indian timber sales contracts
from this Department to the Department of Agriculture, it would do
so in the exercise of its constitutional power to "regulate Commerce
* * * with the Indian Tribes," and to make laws for "carrying into
Execution * * * all other Powers vested by this Constitution in' the'
Government of the United States, or in any Department or Officer
thereof (Article I, section 8) .'" The legislative actions of the Con-
gress are, to be sure, subject to the requirements of due process, and
Congress may not act arbitrarily. But the courts have said that they
may inquire only whether what Congress has done has a reasonable
relation to a legitimate end, and it could hardly be, contended that a
minor adjustment such as that involved in the executory transfer of
the administration of a contract from one agency to another tran-

2 There are mentioned in your memorandum the cases of Standard Dredging Company v.
United States, 71 Ct. CI. 218 (1930) ; Cramp & Sons Ship Company v. United States, 72 Ct.
Cl. 146 (1931) ; Karno-Smith Company v. United States, 84 Ct. Cl. 110 (1936) S. M . Siesel
Company v. United States, 90 Ct. Cl. 582 (1940); Clisnatic Baistwear Company, I nc. V.
United States, 115 Ct. Cl. 520 (1950). Such decisions of the Court of Claims have been
followed in Brister & Koester Lumber Corporation v. United States, 188 F. 2d 986 (U. S.
Ct. App., D. C., 1951) and United States v. Greendale Coop. Ass'n., 79 F. Supp. 536 (D. C.
Wis., 1948). -

'See Legal Tender Cases, 12 Wall. 457, 547-52 (1870); Sinking Fund Cases, 99 U. S.
700, 718-19 (1878); Mitchell v. Clark, 110 U. S. 633, 643 (1884) ; Louisville Bridge Co.
v. United States, 242 U. S. 409, 418 (1917); New York v. United States, 257 U. S. 591,
601 (1922) ; Norman v. B. 6 O.. R. B. Co., 294 U. S. 240, 306-11 (1935); Guaranty Trust
Co. of Nesw York v. Henwood, 307 U. S. 247, 258-59 (1939).
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scended the power of Congress. To deny such power to Congress
would seriously impede the efforts which it has made in recent years
to reorganize the Federal Government with the object of improving
its efficiency.

Indeed, in the frequent reorganizations of the Federal Govermnent
in the last two decades, it has been common practice to make pro-
vision for the transfer of contracts from one agency to another. Such

transfers have even been made by Executive orders under legislation
which did not expressly provide for the transfer between agencies of

contracts, or even of property rights.4 Under the First War Powers

Act of December 18, 1941 (5 Stat. 838), which authorized the Presi-

dent "to make such redistributions of functions among executive
agencies as he may deem necessary," a number of Executive orders

were issued which, in transferring the functions of particular agencies
to other agencies, made provision for the transfer of the contracts of
the abolished agency to its successors In various other reorganiza-

tion acts which have been enacted by Congress since 1932 6 provision
has been expressly made only for the transfer of "functions" and

property" between agencies but these provisions have been deemed
broad enough to authorize some reorganization plans which direct the
transfer of contracts from one agency to another. 7 However, Con-

gress has in at least one instance expressly provided for the transfer of
contracts from one agency to another.8

Indian timber 'sales contracts are not, to be sure, Government con-
tracts. They are rather tribal contracts between the particular tribe

concerned and the purchaser of the timber,9 made subject to the ap-
proval of the Secretary of the Interior, and to his continuing super-

4See Executive Order No. 7496, dated November 14, 1936, transferring Recreational
Demonstration Projects from the Resettlement Administration to the Secretary of the
Interior, and Executive Order No. 7546, dated February 1, 1937, transferring Indian
Subsistence Ronoestead Projects from the Department of Agriculture to the Department of
the Interior. These orders were made under the National Industrial Recovery Act of
June 16, 1933 (48 Stat. 195), and the Emergency Relief Appropriation Act of April 8, 1935
(49 Stat. 115).

5 See Executive Order No. 9070, dated February 24, 1942, paragraphs 5 and 6; Executive
Order No. 9177, dated May 30, 1942, paragraph 5; Executive Order No. 9332, dated April
19, 1943, paragraph 8; and Executive Order No. 9357, dated June 30, 1943, paragraph 1.
These orders are printed in 50 U. S. C. App., following sec. 601.

Reorganization acts of June 30, 1932 (47 Stat. 382, 413) ; April 3, 1939 (53 Stat. 561)
December 20, 1945 (59 Stat. 613) ; and June 20, 1949 (63 Stat. 203).

7 See Reorganization Plan No. 3 of 1947, sec. 8 (12 F. R. 4981; 61 Stat. 954) ; Reorgan-
ization Plan No. 22 of 1050, sec. 5 (15 F. R. 4365; 64 Stat. 1277) ; Reorganization Plan
No. 23 of 19350, sec. 2 (15F. R. 4365; 64 Stat. 1279).

See section 16 of the Commodity Credit Corporation Charter Act of June 29, 1948 (62
Stat. 1070, 1075, 14 U. S. C., sec. 714n), which provides: "The rights, privileges, and
powers, and the duties and liabilities of Commodity Credit Corporation, a Delaware
corporation, in respect to any contract, agreement, loan, account, or other obligation shall
become the rights, privileges, and powers, and the duties and liabilities, respectively, of
the Corporation."

9 See Algome Lumber Co. v. United States, 305 U. S. 415 (1939).
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vision.. -Nevertheless, the supervision of the contracts is a govern-
mental function, and, therefore, subject to the constitutional control:
of: Congress Indeed, insofar as the timber contracts are aspects of
the management of tribal affairs, the power of Congress is even more
manifest, for the courts have frequently declared that the power of
Congress to .manage tribal affairs for tribal benefit is "jlenary," and,
not subject-to inquiry by the courts. 0

I am clearly of the opinion, therefore, that Congress has power to
transfer the administration of Indian timber contracts from the officers
of this Department to the Secretary of Agriculture. As Congress has
already made similar provisions, it would indeed be inappropriate for
me to question the constitutionality of such legislation."

CLARENCE A. DAVIS,
Solicitor.

CLAIM OF FRANKLIN E. EDDLEXON

Tort Claim-Negligence-Duty to Invitee-Condition of Premises.

iA visitor to a public museum operated by the National Park Service is an
invitee.

The National Park Service is not an insurer of the safety of an invitee to its,
museums. 

Under the law of Missouri, a property owner owes an invitee only the duty of
guarding him against latent and concealed dangers known to the owner, but
unknown to the invitee.

An invitee must exercise ordinary and reasonable care and prudence.
An invitee cannot recover for an injury suffered in a fall on a floor without

showing that the floor was negligently maintained by the owner of the
premises, and that such negligence caused the fall and the resulting injury-

TA-87 . NOVEMBER 3, 1953.

On August 12, 1953, the Regional Counsel for Region Two of the
National Park Service, Department of the Interior, made an adminis-
trative determination (T-NPS-2-52) denying a claim in the amount
of $1,000 filed on July 7, 1953, against the United States by Maurice

-'i See Lone Wolf v. Hitchcock, 17 U. S. 553, 565 (1903), where the Court said:
"Plenary authority over the tribal relations of Indians has been exercised by Congress
from the beginning, and the power has' always been deemed a political one, not subject
to be controlled by the judicial department of the government." ee also Tiger v.
Western Investment o., 221 U. S. 286, 311 (1911) Siemore v.; Brady, 235 U. S. 441,
449 (1914) ; United States v. Greek Nation, 295 U. S. 103, 109-10 (1935); Shoshone
Tribe v.: United States, 299 U. S. 476, 497 (1937); Chippeia Indians v. United States,
301 U. . 358, 375:(1937). : L 5 I

liThe Attorneys General of the United States have repeatedly declined to question the
constitutionality of acts of Congres.; See 31 Op. Atty. Gen. 475, 476'; 38 Op. Atty. Gen.'
252, 253; 39 Op. Atty. Gen. 11, 16; 40 Op. Atty. Gen. 158, 160.
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S. Karner, Esq., 312 Title Guaranty Building, St. Louis 1, Missouri,
on behalf of Franklin E. Eddlemon, an infant, for compensation
because of a personal injury suffered by him as a result of a fall on
the flagstone floor near the entrance to the Old Court House Building,
St. Louis, Missouri, which is administered as the Jefferson National
Memorial by the National Park Service.

This is an appeal from the decision of. the Regional Counsel in ac-
cordance with section 21, Order No. 2509, as amended (17 F. R. 6793).

The evidence that is in the record is conflicting, although it is
believed that some of the conflict is the result of typographical errors.
It seems evident, however, that the incident occurred about 2: 30 p. m.
on July 30, 1951. After visiting the museum in the Old Court House,
Franklin E. Eddlemon, who was 15 years of age at the time of the
incident, slipped and fell as he stepped down a 5- or 6-inch step at one
of the doorways to the building. As he fell on the flagstone floor, the
wedge that held the heavy wooden door open became dislodged, per-
mitting the door to close, thus striking the child's left arm and body.

A companion of the boy, Preston Roberts, also about 15 years old,
who was with him at the time of the accident, described the episode
and the floor of the building by stating that:

* * * We just walked around and looked and we started going back out and
the stones in the floor sort of go up and down, they are uneven, and he tripped.
over one and he stumbled and knocked the block out from under the door and
the door came back and hit him on the arm.

The testimony of the superintendent of the building, which is sub-
stantiated by photographs, indicates, however, that the flagstones were
not uneven and that the appellant and his companions may not have
been wholly without fault. The superintendent described the floor and
the action of theboys as follows:

* * * the floor where the accident occurred: was not uneven and slippery and
there is evidence that the boy was running out of the Museum instead of walking.

The injured child's legal relation to the National Park Service was
that of an invitee. The National Park Service, as the operator of the
museum, did not become an insurer of his safety. Kellogg v. H. D.
Lee Mercantile Co., 160 S. W. 2d 838 (Mo., 1942) ; Li'ndquist v. S. S.
Kresge Co., 136 S. W. 2d 303 (Mo., 1940). Under the law of Missouri,
it owed him only a duty to guard him against dangers known to it
which are latent, concealed, and beyond his knowledge, while he, as an
invitee, must exercise ordinary and reasonable care and prudence.
Small v. Ral8ton-Purina Co.., Inc., 202 S. W. 2d 533, 539 (Mo., 1947);
Hudson v. Kansas City Baseball Club, 164 S. W. 2d 318 (Mo., 1942);
Long v. F. W1. Woolworth, 159 S. W. 2d 619 (Mo., 1942).
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It is alleged that the flagstones were uneven and slippery. It is
'well settled, however, that a floor is not considered hazardous per se,
and that, for a claimant to recover for injury suffered when he falls
on a floor he must show sufficient facts to; indicate that the owner or
keeper of the floor was so negligent in its maintenance that such neg-
ligence caused the fall and resulting injury. See Copelan et al. v..
Stanley Co. of, Amierica, 17 A. 2d 659 (Pa. S uper., 1941); Knopp v.
Kemp &H Herbert, 74 P. 2d 924 (Wash., 1938); Garland v. Furst Store,
107 Atl. 38 (N. J., 1919); Wilson v. Werry, 137 S. W. 390 (Tex. Civ.
App., 1911). See also Cates v. Evans, 142 S. W. 2d 654 (Mo., 1940)
(steps at drugstore entrance); Lindquist v. S. S. Kresge Co., spra
(stairs in store) ; Evans v. Sears, Roebuck & Co., 104 S. W. 2d 1035
(Mo.,1937) (driveway into store).

No evidence, other than the statement in the claimant's appeal, has
been offered to prove that this particular flagstone floor was slippery
or'irregular,. or that the National Park Service was negligent in its
upkeep. Therefore, without a specific showing of negligence on the
part of the National Park Service or its employees at the museum,
there could be no liability on the part of the National Park Service.
Moreover, there is some evidence to the effect that the appellant was
not exercising ordinary and reasonable care and prudence.

Accordingly, I conclude that Franklin E. Eddlemon's injury did
not result from a negligent or wrongful act or omission on the part of
Government personnel.

DETERMINATION

Therefore, in accordance with the provisions of the Federal Tort
Claims Act (28 U. S. C. sec. 2671 et seq.) and the authority delegated
to me by the Secretary of the Interior (sec. 21, Order No. 2509, as
amended; 17 F. R. 6793), the administrative determination (T-NPS-
2-52) of the Regional Counsel, Region Two, of the National Park
Service, denying the claim of Franklin E. Eddlemon, is affirmed.

CLARENCE A. DAVIS,
Solicitor

GREAT LAKES CARBON CORPORATION
OSCAR W. OYLE, JR.

OWANAH OIL AND DEVELOPMENT CORPORATION

A-26804 Decided November 9, 1953

Noncompetitive Oil and Gas Lease-Application for Extension-Advance
Payment of Rental.

Neither section 17 of the Mineral Leasing Act, as amended, which authorizes
the single extension of the primary term of noncompetitive oil and gas leases,

q�
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nor the departmental regulation issued pursuant thereto requires that rental
for the sixth-lease year accompany an application for an extension of the
lease or that it be paid before the expiration of the primary term.

In cases not involving a requirement that rent must accompany lease applica-
tions, the regulation that rentals under oil and gas leases shall be payable in
advance means that the annual rental is due on the first day of each lease
year.

A 5-year extension of a noncompetitive oil and gas lease is properly granted
where the application for extension was filed within 90 days prior to the
expiration of the primary term of the lease and the sixth-year rental was
paid on the first business day following the commencement of the sixth-
lease year.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

The primary term of noncompetitive oil and gas lease, Salt Lake
064855, which was issued on September 1, 1947, to the Great Lakes
Carbon Corporation, expired by operation of law on August 31, 1952.
On August 29, 1952, the corporation applied for a 5-year extension of
this lease, and at 9: 30 a. m. on September 2, 1952, paid the rental for
the sixth-lease year (30 U. S. C., 1946 ed., sec. 226). Also at 9: 30
a. in., on September 2, 1952, Oscar W. Moyle, Jr., and the Owanah Oil
and Development Corporation filed separate lease applications for all
the land included in the Great Lakes Carbon Corporation lease.

In a decision of September 15, 1952, the manager of the Salt Lake
Land and Survey Office extended the term of the Great Lakes Carbon
Corporation lease for 5 years from its expiration date. In separate
decisions of September 15, 1952, the manager rejected the applications
filed by Mr. Moyle and the Owanah Oil and Development Corporation.
The manager's decision extending the Great Lakes Carbon Corporation
lease was affirmed in a decision of April 7, 1953, by the Assistant Di-
rector of the Bureau of Land Management. Mr. Moyle and the
Owanah Oil and Development Corporation have appealed to the Secre-
tary of the Interior from the Assistant Director's decision.

On appeal, it is contended that the extension of the Great Lakes
Carbon Corporation lease should not, have been granted because the
Corporation did not pay the sixth-year's rental on August 29, 1952,
when the application for extension was filed, and that since the rental
was not paid until after the expiration of the primary term of the
lease, the extension of the lease was erroneous.

Section 17 of the Mineral Leasing Act, as amended, provides, in
part:

* * * Upon the expiration of the primary term of any noncompetitive lease
maintained in accordance with applicable statutory requirements and regulations,
the record titleholder thereof shall be entitled to a single extension of the lease,
unless then otherwise provided by law, for such lands covered by it as are not
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on the expiration date of the lease within the known geological structure of a
producing oil or gas field or withdrawn from leasing under this section. * * *
Such extension shall be for a period f fiye years and so long thereafter'as oil
or gas is produced in paying quantities and' shall be subject to such-rules and
regulations a are in force at the expiration of the initial five-year term of the
lease. No extension shall be granted unless an application therefor is filed by
the record titleholder within a period'of ninety days prior to such expiration date.

The departmental regulation (43 CFR 192.120) issued pursuant to the
above-quoted portion of the statute and in force when the lease in this
case expired provides, in part that-

The. record title holder of any noncompetitive lease * * * maintained in com-
pliance with the law and the regulations of this part, by filing his application
therefor within the period- of 90 days prior to the expiration date of the lease,
may obtain a single extension of the primary term of the lease for an additional
five years, unless then otherwise provided by law, as to all of the leased lands
or any legal subdivision thereof which, on the expiration date of the lease, are
not within the known geologic structure of any producing oil or gas field or have
notbeen withdrawnfromleasing * *

* There is nothing in the above-quoted provisions of the statute and
* regulation. which requires that the' sixth-year's rental be submitted

with an application for a 5-year extension of the primary term of a
-noncompetitive lease,1 or that it be paid before the expiration of the
primary term.

However, another departmental regulation (43 CFR,- 1952 Gum.
Pocket Supp., 192.80) which is incorporated in section 2(d) (i-iv) of
lease form 4-1158 and which was in force when the aforesaid lease
expired, provides, in part, that-

Rentals shall be payable in advance at the following rates:
:: . :f(a) On noncompetitive leases issued under section 17 of the act, wholly out-

. side of the known geologic structure of a producing oil or gas field: * * *
(4) For the sixth and each succeeding year, 50 cents per acre or fraction

thereof * * *

The Department has construed the regulation requiring the advance
payment of rentals (except in connection with a lease application) to
mean that rentals are due and payable at the beginning of each lease
y year. Thus, under a 5-year noncompetitive lease issued July 1, 1945,
rental for the fifth-lease year beginning July 1, 1949, has been held to
become due and payable on July 1, 1949.2 Since the sixth-lease year

Cf. the regulation (43 CFR, 1952 Cum. Pocket Supp., 192.130) governing applications
for preference-right leases under the act of July29, 1942 (56 Stat. 726), which expressly
requires that the first-year's rental must accompany an application under that act; and
the regulation 43 CFR, 1952 Cum. Pocket Supp., 192.42(e) requiring that full payment
of the first year's rental must accompany each noncompetitive lease application.
' 2Gayle M.' Gilbert, A-25918 (October 20, 1950). Under a 5-year lease issued on March
1, 194T, the fourth-year's reital became due: on; March 1, i950 (Louis B.; O'Brien,

,A-26351 (June'80,. 1952)) and under a 5-year lease issued on August 1, 1946, rental for
the fourth year became due on August 1, 1949 (Fred Blair Townsend, A-26270 (October

-30, 1981)). * 
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in this case began on September 1, 1952, the sixth years rental was due
and payable on that date. As September 1. 192, as;a holiday on
which the Land and Survey Office was closed, September 2, 1952, was
the first date after the rental .for the sixth year became due on which
payment could be made. It'appears, therefore, that the payment on
September 2, 1952, was timely compliance with the requirement that
the rent be paid on September 1, 1952. (R. R. Rousseau, 47 L. D. 590
(1920).) This conclusion is to be distinguished from one reached in
label E. Hale, Grace E. Van Hook, p. 55, on a question not here in
issue, that is, whether the application for extension must be filed
before the expiration of the primary term of the lease. Therefore, the
decision in the Hale case is not applicable to this case3

Inasmuch as there is no statutory or regulatory requirement that
the sixth-year's rental accompany an application for extension, the
application which the Great Lakes Carbon Corporation filed on
August 29, 1952, prior to the expiration of the primary term of the
lease was a proper basis for granting the extension.

The Assistant Director's decision stated that the payment of the
rental on September 2, 1952, by the Great Lakes Carbon Corporation
related back to August 29, 1952, when the application f or extension was
filed. The only reason for holding that the payment related back
would seem to be the assumption that the payment was required as a
part of the application. As has been pointed out above, such an as-
sumption is incorrect. In these circumstances, reliance on the rela-
tion-back doctrine conflicts with departmental decisions holding that
when rental payment is required to accompany an oil and gas lease
application, failure to pay the rental results in a defective application;
and although such an application may be subsequently corrected, the
application takes effect only as of the time when the defect is cured
(Transco Gas & Oil Corporation, Joan Ford, 61 . D. 85 (1952); James
Des Autels, 60 I. D. 513 (1951). There appears to be no reason for
modifying these decisions in the instant case. Accordingly, the hold-
ing that the payment by the Great Lakes Carbon Corporation of the
sixth year's rental on September 2, 1952, related back to August 29,
1952, was incorrect. However, because there was no requirement in
this case that the rent be submitted as a part of the application for

-The question involved in the Hale, Van Hool case, unlike this case, was whether an
application for a new lease under the act of July 29, 1942 (56 Stat. 726, as amended),
was filed before the expiration of the primary term of the lease where the lease expired
on a nonbusiness day and the application was filed on the first day after the expiration
when' the district land office was open for business. It was held in that case that as the
statute terminated the right to file an application when-the base lease.expired, the applica-
tion must be filed before the expiration of the lease, even though the expiration date fell
on a nonbusiness day which was preceded and followed by nonbusiness days.
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extension, the error does not alter the conclusion that the application
for extension was properly allowed.

Therefore, pursuant to the authority delegated to the Solicitor by the
Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17 F. It.
6794), the decision of the Assistant Director of the Bureau of Land
Management is affirmed.

CLARENCE A. DAVIS,

Solicitor.

G. G. STANFORD

A-26765 Decided November 9, 1953

Noneompetitive Oil and Gas Leases-Proper Applications-Conflicts.
The determination as to whether an application for a noncompetitive oil and

gas lease covers public or acquired lands must be made, in a case of a proper
application, from the application itself, and not from an accompanying letter.

Where departmental regulations required the listing of other public-land oil
and gas interests in the same State in the filing of an application for a non-
competitive lease on public lands, and the listing of similar acquired-land
interests in the same State with respect to the filing of an application for such
a lease on acquired lands, the junior of two conflicting applications, neither
of which was properly identified by the caption or by the citing of statutory
authority for such application, was reasonably identifiable by its listing of
public-land interests as pertaining to public lands, and established, as a
proper application, a preference right to a lease covering the reserved oil
and gas deposits in certain former public land in Mississippi, the senior
application having been defective in listing acquired-land oil and gas in-
terests and thus being reasonably identifiable as pertaining to acquired
lands.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

On June 23, 1948, the Bureau of Land Management at Washington,
D. C., received a document signed by G.. G. Stanford termed an "Ap-
plication for Prospecting Lease," covering land in T. 3 N., R. 8 E.,
Smith County, Mississippi, described as "Section 27: SE/4 of NWl4,
containing 40 acres, more or less, believed to be vacant land." The
application stated that it was being made "under the provisions of the
statutes of the United States," and listed as the applicant's other inter-
ests in oil and gas prospecting permits and leases "on lands or mineral
deposits belonging to the United States" in Mississippi eight applica-
;tions for leases on acquired lands of the United States. 

The Stanford application was submitted to the Bureau of Land
Management by P. A. McKenna of Washington, D. C., as "authorized

'One application was listed twice.
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agent" for Mr. Stanford together with a letter which stated, in part,
as follows:

I submit herewith an oil and gas lease application on acquired lands of the
United States Government located in Smith County, Mississippi and containing
approximately 40 acres.

This application is made by Mr. G. G. Stanford and his check in the amount of
$20 is attached to cover the cost of filing fees and one-half of the first year's
rental at the rate of twenty-five cents per acre.

Penciled notations, apparently made by Bureau personnel, appear
on the face of the application, to the effect that the land lay in the
Bienville National Forest, Choctaw meridian, and that the applica-
tion had been noted on the Serial Register. An acquired lands serial
number (BLM-A 014678) was assigned the application2

On April 27, 1949, official inquiry was made of the United States
Forest Service, Department of Agriculture, regarding the status of
the land in question, pursuant to the departmental regulations cover-
ing the leasing of mineral deposits in acquired lands of the United
States, then contained in 43 CFIR, 1947 Supp., Part 200.3 On August
2, 1949, the Forest Service reported that the land applied for lay out-
side the national forest boundary.

On January 10, 1951, the Bureau of Land Management received a
letter from Mr. McKenna with respect to the Stanford application, to
the effect that through inadvertence he had characterized the applica-
tion as applying to acquired lands, but that he had recently discovered
that the land was subject to the Mineral Leasing Act of February 25,
1920, as amended,4 and he requested that the application be considered
under that act with the original filing date of June 23, 1948, being
preserved.

Meanwhile, however, on October 7, 1948, the Bureau of Land Man-
agement in Washington received from Harry E. Koch a document
termed an "APPLICATION FOR NONCOMPETITIVE OIL,
GAS AND MINERAL LEASE ON VACANT LAND OWNED BY
THE UNITED STATES," which described the land sought by Mr.
Stanford. The statute under which the application was being made
was not specified therein. Certain public-land serial numbers were
listed as the applicant's only other interests in leases or lease applica-
tions "covering government lands or government owned oil, gas or
other minerals, in the State of Mississippi, or any other State * * *."
The Koch application was given public-land serial number BLM

2 Apparently at the time it was not the practice of the Bureau to check filings for
acquired lands against public-land tract books.

I The statutory authority for such leasing is found in 30 U. S. C., 1946 ed., Supp. V,
sees. 351-359

30 U. S. C., 1946 ed., see. 181 et seq.

330185-55--18
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016191, and a status check of the public-land tract books revealed that
tile desired land was contained in an allowed homestead entry subject
to a mineral reservation. Since the record indicated no prior conflict-
ing application, a noncompetitive oil ad gas lease covering the land
in question was issued to Mr. Koch as of February 1, 1949, pursuant
to the provisions of the 1920 act.5

Upon receipt of the letter of January 10, 1951, from Mr. McEKenna,
requesting consideration of the Stanford lease application under the
Mineral Leasing Act of 1920, the status of the land applied for was
checked in the public-land tract books, and it was found that a lease

-had already been issued to Mr. Koch. In a decision dated February
.2, 1953, the Chief, Division of Minerals, Bureau of Land Manage-
ment, rejected the Stanford application, BLM-A 014678. The pres-
ent appeal followed.

Regardless of the erroneous statement in the accompanying, letter,
the Stanford application, if it can be considered as proper and com-
plete under the oil and gas leasing regulations for public lands current
at the time, clearly gained for Mr. Stanford a preference right to the
noncompetitive leasing of the oil and gas deposits in the land in ques-
tion, assuming, of course, that such deposits were made available for
such leasing. This was held to be the case in Jane E. Bi'enton et al.,
A-26759 (July 30, 1953), in which proper oil and gas lease offers for
public land were filed in the district land office, accompanied, however,
by letters designating the desired lands as acquired lands. In that
case, as against conflicting offers filed during a period when the origi-
lnal offers were being erroneously processed (as covering acquired
lands) the original offers were allowed to prevail, the Department
holding that proper offers having been filed in the proper land office,
their erroneous transmittal to the Washington office for processing
as acquired lands had no significance in determining which qualified
persons were the first making applications for leases, as provided
in the Mineral Leasing Act, sapra..

From the Brenton case, then, it is seen that the application itself,
if a proper one, must be looked to in order to ascertain whether Mr.
Stanford was the first qualified applicant for a noncompetitive lease
covering the land in question. The next question to be, resolved is

;whether the Stanford application was a proper one.
The departmental regulations then covering applications for non-

competitive oil and gas leases on public land were set forth in Circular
No. 1624, October 28,1946 (43 CFR, 1946 Supp., Part 192), as amended.

5 Mr. Koch subsequently assigned the lease to the Gulf Refining Company, and the
assignment was approved by the Regional Administrator, Region VI, effective March
1, 1952. An assignment of royalty interest by Mr. Koch to Dr. Lauren Harper was
received and filed with the record without approval.
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Sec. 192.42 stated in part that "Applications for noncompetitive leases
may be filed in the proper district land office, or; for lands or deposits
in States in which there is no district land office, in the Bureau of Land
Management addressed to the Director of the Bureau' of Land Man-
agement." Certain information was required to be included in sub-
stance, one 'item being "A statement of the interests, direct and indirect,
held by the applicant in oil and gas leases, and applications therefor on
public lands in the same State, identifying by serial number the records
-wherein such interests may be found."

The regulations then current respecting the leasing-of' mineral de-
posits in acquired lands were set forth in Circular No. 1668, Decemb er
15, 1947 (43 CFR, 1947 Supp., Part 200). These regulations (sec.
200.4) adopted the regulations relating to the mineral development of
public lands, insofar as the latter were consistent, and added in sec.
200.5 a requirement that acquired-land' applications contain "a separate
statement of the applicant's interests, direct and indirect, in leases or
permits for similar mineral deposits, or in applications therefor, on
Federally-owned acquired lands in the same State, identifying by
serial number the records where such interests may be found * *

Further, with respect to the describingof the desired land, it was stated
'that "The description should, if practicable, refer to (1) the admin-
istrative unit or project of which the land is a part, the purpose for
which the land was acquired by the United States, and the name of
the governmental body having jurisdiction over the lands, (2) the
name of the persons who conveyed the lands to the United States, (3)
the date of such conveyance, and the place, liber and page number of
its official recordation.

"All applications under the act should be filed with the Bureau of
Land Management, Department of the Interior, Washington 25, D. C."

Neither group of regulations discussed above made any requirement
as to the proper caption of the lease application, nor was it specified
that the application state clearly under what act it was being made.
However, it does not seem reasonable to impose upon administrative
personnel the burden of divining an applicant's wishes with respect
to Government lands.6

The Stanford application covered "lands of the United States * * *

believed to be vacant land." Since "lands of the United States" could
be either public domain or acquired lands, and since "vacant land" is

56Cf. Staule W. Knott, A-26379 (July 24, 1952), in which the Department rejected
an application for a 5-acre tract because, among other things, the applicant failed to cite
the statutory authority under which the application was made. See, also . A. Wight,

10. D. 215 (1948).
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merely land that is unoccupied 7 this recitation offered no guidance in
characterizing the application.

Most of the other information contained in the Stanford application
was required by the leasing regulations for both public lands (Part
192, supra) and acquired lands (Part 200, spra). However, where-
section 192.5 required a statement-of the' applicant's other interests in
applications and leases on public lands in the same State, section 200.
required, in addition to the requirements in Part 192, a statement of
the applicant's other interests in applications and leases or permits on.
federally owned acquired lands in the same State. By implication, an:
applicant for a lease on acquired lands would not have to list similar
public-land'interests in the State.

Since the Stanford application listed only acquired-land oil and gas
interests in Mississippi, it would have been reasonable for the Bureau
personnel processing that application to assume, under the regulations
discussed above, that the application covered acquired lands,8 regard-
less of whether this view was actually taken on the basis of the state-
ment t that effect in the accompanying letter. It may be argued that
if Mr. Stanford in fact held no other public-land oil and gas interests
in Mississippi (as apparently he did not), he could have been acting
in an excess- of caution by listing any other such interests, whether
covering public or acquired lands. However, it does not seem that.
Bureau personnel would have been justified in assuming such
behavior.9

Thus it appears that the Stanford application was defective, in that.
the only information it contained as to its nature could in fact be rea--
sonably interpreted as placing the application in the acquired-land
category. Under the circumstances, the Stanford application cannot.
justifiably be regarded as the proper application which could have
gained for Mr. Stanford a preference right to an oil and gas lease on
the mineral deposits of the land in question.

Assuming, without deciding, that the letter of January 10, 1951, to
the Bureau of Land Management from Mr.-McKenna, pointing out.
that the Stanford application was intended to cover public land, was
sufficient to remedy the defectiveness of the application in this respect,.
it is necessary to look at the conflicting application filed by Mr. Koch.
on October 7, 1948, to determine whether it justified the issuance of a
lease to him.

7 Cosmos Eploration Co. v. Gray Eagle Improvement .CO., 112 ed. 4, 13 (1901).
8 The omission of the more detailed land description specified in the acquired lands.

leasing regulations was not significant, as it was not mandatory.
The place of filing of the application could be of no help in interpreting its nature,

since public-land applications in Mississippi} (which has no digtrict land ofFce) were.
required to be filed in the Bureau of Land Management, Washington, D. C. (43 CPR, 1946.
Supp., 192.42), as well as all acquired-land applications (43 CR, 1947 Supp., 200.5),
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Oddly enough, the Koch application, as discussed earlier, was in-
vested with some of the defects found in the Stanford application. Its
caption as an application for a noncompetitive oil and gas lease on
vacant lands owned by the United States cannot be considered very
helpful, inasmuch as a noncompetitive lease can and could then be
issued on either public or acquired lands, and the term "vacant land"
has been earlier found inconclusive. Again, there is the failure to
specify statutory authority for the application. However, Mr. Koch
listed only public-land oil and gas interests in the State. Under the
line of reasoning set forth above with respect to the Stanford applica-
tion, it was reasonable for the Bureau of Land Management to process
the Koch application as covering public lands. Since the Koch appli-
cation was reasonably identifiable, and was apparently proper in all
other respects, it gained for Mr. Koch a preference right to a noncom-
petitive oil and gas lease covering such deposits in the land in ques-
tion.1 0 Since such a lease (BLM 016191) was properly issued to Mr.
Koch as of February 1, 1949, the action of the Chief, Division of Min-
erals, Bureau of Land Management, in rejecting Mr. Stanford's con-
flicting application (BLM-A 014678), was proper.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17
F. R. 6794), the decision of the Chief, Division of Minerals, Bureau of
Land Management, is affirmed.

CLARENCE A. DAvIS,
Solicitor.

APPEAL OF MAC EXPLORATION COMPANY

CA-202 Decided December 16, 1953

Contract Appeal-Untimely Appeal-Reconsideration-Motives of Con-
tracting Officer-Delay by Government-Liquidated-and Unliquidated
Damages-Termination.

A written decision of the contracting officer which is sufficiently informative to
indicate that a request of the contractor has been considered and denied
becomes final and conclusive upon the failure of the contractor to appeal to
the head of the Department within the 30-day period prescribed by the
contract.

When the privilege of appeal is lost by failure to take a timely appeal, it may
not be revised by a request for reconsideration, even if reconsideration is
given.

10 The Department does not condone the laxity exhibited by each applicant in the filing
of his application. Similar situations should be prevented, insofar as public lands are
concerned, by the current regulations, which require the use of a special form In making
offers for leases. See 43 CFR, 1952 Supp., 192.42.
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For the purposes of a contract appeal, the motives of a- contracting officer in

taking any action in regard to a contract are immaterial, if the grounds for

the action are proper.

Where a core-drilling' contract provides -that time consumed by contractor- in

operations incidental to actual operation of the drills, including fishing for
lost tools, shall 'count as "actual operation" of the drills only with the con-

tracting officer's approval, and further provides for the assessment of liqui-

dated damages for each 8-hour shift .that the contractor failed to maintain

the drills in* "actual operation," it was proper for the contracting officer not

to count as "actual operation" time spent by the contractor in fishing for tools:

and otherwise reconditioning-for drilling a hole wvhich became jammed with

lost tools because of the contractor's negligence. Under such circumstances,

it was proper for the contracting officer to assess liquidated damages for

such a period of time as would afford the contractor a reasonable opportunity

to recondition the hole.

When the contractor had unsuccessfully engaged in fishing operations for

approximately a month, and it was clear that even with prudent fishing

operations, it might take a long, indefinite period of time to clean out a

hole for core drilling, the contracting officer was arbitrary and erroneous

in requiring the contractor, at the risk of having the contract terminated,

to recondition the hole by a specified date. When such order resulted

in a delay in the completion of the contract, the Government is responsible

in part for such delay, and, therefore, liquidated damages should not be

assessed against the contractor..

Where a contract provides for its termination if the contractor fails to per-

form any of its obligations thereunder, it would be proper as a matter of

law to terminate the contract for any breach of contract; but the exercise

of sound administrative discretion requires that a contract be terminated 

only for a substantial breach and not for a partial and immaterial breach. -

A claim for the rental of equipment, allegedly made idle because of the im-

proper termination of the contract by the Government is in the nature of a

-claim for unliquidated damages which an administrative official of this De-

partment has no authority to consider or settle.

ADMINISTRATIVE DECISION 

This decision disposes of an appeal by a co-partnership, consisting
of F. W. McGray. and J. L. McBride, doing business as the.Mac.-Ex-
ploration Company, Garrison, North Dakota, from findings of fact
and decisions of the contracting officer, Geological Survey, dated
March 27, and April 25, 1953, as supplemented by findings of fact
dated May4,1953, under contract No. I-gs-13 57 5. -

. -The appeal, which is timely,' concerns a contract for exploratory

-The appeal from the decision dated March 27, 1953, was filed by a letter to the
Secretary of the Interior, dated April 15, 1953, which was within the 30-day requirement
for the taking of appeals in most disputes concerning questions of fact which is prescribed
by article 9 of the contract. The appeal from the decision dated April 25, 1953, as supple-
mented by the findings of fact dated May 6, 1953, was filed by a letter to the ecretary
of the interior, dated May 12, 1953, which was within the 30-day requirement for the
taking of appeals in disputes concerning facts as to the causes of -default prescribed by
paragraph 4 (3) (d) of the specifications. :
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drilling on the Chief Oxide Exploratory Project, which is located.
within the Tintic Mining District, Eureka, Utah County, Utah.. The
contract which was entered into with the Geological Survey on June
23, 1952, provided for unit prices and various fixed expenditures, both
of which would aggregate a minimum amount of $70,000, and a maxi-
mum amount of $105,000 (article 4 and Specifications for Core Drill-
ing, paragraph 3).

Notice of the award was mailed to the contractor on July 8, 1952,
together with an order to begin work on or before July 15, 1952. The
contracting officer, however, fixed the effective date of the commen.ce-
inent of the contract as of July 24, 1952, in order to allow the con-.
tractor 14 days to begin work after receipt of the notice. Drilling was
commenced on July 29, 1952.2

The purpose of the contract was to obtain for the Government cer-
tain geological information by means of rock cores, drill cuttings, and
sludges taken from holes drilled from the surface by the contractor.8

(Article 20, and Specifications, paragraph 8.)
The drill holes fell into two categories, shallow and deep, involving

the use of "light" and "heavy" drills, respectively. (Specifications,
paragraphs 2 and 5.) The shallow holes were to be drilled to a max-.
imum depth of 500 feet while the deep holes were to range from 1,000
to 2,500 feet, and possibly 3,000 feet. Most of the shallow holes were
to be drilled at angles other than vertical, while the deep holes were to
be drilled vertically. (Specifications, paragraph 2.) The contractor
was required to furnish all drilling and auxiliary equipment, mate-
rials, and supplies.necessary for his work, including one light and one
heavy core drill as required. (Specifications, paragraph 5.)

2 The contract provided that the contractor shall commence the operation under contract
within 14 days after receipt of notice. (Specifications, paragraph 4 (a) (1).) However,
although the contractor did not commence work on the contract until July 29, 1953, a week
after the date which would be fixed under the terms of the contract, no liquidated damages
were assessed against the contractor because originally the contractor was the second
lowest bidder and had assumed that the B. J. Longyear Company, the lowest bidder, had
been awarded the contract. (Tr. 380-381, 641-643.) However, on June 17, 1952, the
contracting officer telephoned the contractor that the Longyear Company had been excused.
by the Comptroller General, and that the contract might be awarded to the Mac Explora-
tion Company as the next lowest bidder. (Tr. 83-91, 640-643, 663-666, 794, 814-819;
memoranda for record, one dated June 17, 1952, and the other undated, pp. 297-300; letter.
from contracting officer to project supervisor dated August 22, 1952, Government file, pp.
14-15, 297-300; also see Tr. 632-635.)

3Article 20 of the contract reads as follows:
"Purpose-The purpose of this contract is to procure for the Government certain geologi-

cal information and rock cores. No construction work is included in the services provided
for in the specifications and the contract is not to be considered a construction contract."

Paragraph 8 of the specifications provides that:
"Performande of the Work. All work shall be performed with the understanding that

the objective is to secure accurate samples of the formations penetrated and shall be
directed to this end. The Contractor shall make every effort to secure the highest recovery
of core, cuttings and (or) sludge commensurate with good practice." .
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The first deep hole, designated OX25A,4 was drilled by the contrac-
tor to a depth of 848 feet with a Failing 1500 Heavy Duty drill. On
March 1, 1953, a Longyear Master Straitline drill, which had been pur-
chased by the contractor, was substituted for the Failing 1500 Heavy
Duty drill for the drilling beyond 848 feet because the contracting
officer had decided on November 20, 1952, that the Failing 1500 Heavy
Duty drill was inadequate for deep-hole drilling. On March 3, 1953,
after the deep-holehad been drilled to a depth of 891 feet, the casing
dropped into the hole. Drilling was discontinued on March 5, and
from March 6 until April 27, the date of the notice of termination of
the contract, the contractor unsuccessfully engaged in "fishing opera-
tions" in'an attempt to remove the casing and drill rods, lost bits and
fishing tools, which were also lost, and thus recondition the hole to
permit a resumption of drilling.

On March 27, the contracting officer issued a finding of fact in which
he found that: "the unsatisfactory condition of the hole has been
brought about by the negligence and unworkmanlike performance on
the part of the contractor."'

The decision of the contracting officer dated March 27; 1953, required
the contractor to recondition the drill hole, designated OX25A, for
the resumption of drilling by midnight, April 10, 1953, and stated also
that failure to recondition the hole, as required would result in termi-
nation of the right to proceed under the contract. The contractor was
also notified that the rental payment would not be made and liquidated
damages would be assessed against the contractor from and including
March 6, 1953, in accordance with the requirements of paragraph 4 (c)
of the specifications.6 By a letter dated April 10, 1953, the contracting
officer extended the time for compliance with his orders in the findings
of fact dated March 27, 1953, until midnight, April 17, 1953, or until
such date as may be necessary for the contracting officer to study an
advisory report to be prepared by two consultants retained by the Geo-
logical Survey and to take appropriate action thereon.

The two consultants, Ray G. Sullivan and Stanley Jerome, sub-
mitted a joint report dated April 22, 1953, which concluded, among.
other things, that the contractor would not be capable of deepening
the drill hole, designated OX2SA, to a maximum depth of 3,000 feet,
the permissible limit under the contract and the depth to which ap-
parently the Geological Survey intended the hole be drilled. The joint

4 Another deep hole, X25, hd been drilled, but it was declared a lost hole and aban-
doned. at 570 feet because it was not straight. A new hole, OX25A, was drilled by the
contractor to the depth of OX25 at the expense of the contractor. (Tri 263-265; letter
from project supervisor to contractor, dated January 8 1953, Government file, p. 70.)

The text of the finding was read into the record of the hearing. (Tr. 285-287.)
The pertinent portion of this provision is quoted in a subsequent part of this decision.

[P. 245.J I
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report, however, stated that although the condition of the hole resulted
from unworkianlike performance, the consultants believed that the
contracting officer should have made his notice of liquidated damages
effective as of March 27, 1953, and not retroactive to March 6, 1953.

Following the receipt of the joint report of the consultants, the con-
tracting officer made findings of fact dated April 25, 1953, in which be
declared that the contractor was in default on the contract for the
following reasons: (1) the contractor had failed to recondition drill
hole OX25A as required by the findings of fact dated March 27. 1953;
(2) the contractor lacked suitable and effective equipment and sufficient
tools, materials, and supplies; (3) the contractor's performance under
the contract was inexpert and unworkmanlike; (4) the contractor took
inadequate safety precautions; (5) the contractor's supervision was
inadequate; and (6) the contractor incurred unnecessary costs. At
the same time, the contracting officer transmitted to the contractor a
notice dated April 25, 1953, which terminated the right of the con-
tractor to proceed with the work under the contract, effective at mid-
night of the date, of receipt of the notice of termination, which was
April 27, 1953.

The attorney for the contractor in a letter dated April 30, 1953, re-
quested of the contracting officer additional findings of fact in the form
of answers to five specific questions raised by the attorney, which would
state specifically the complete grounds for the termination order. The
contracting officer acceded to this request by a letter dated May 6, 1953.

At the request of the contractor, hearings were held between June
10, 1953, and June 20, 1953, inclusive, before Theodore H. Haas, an
attorney, designated by me for that purpose. The hearings took place
in the grand jury room of the Federal Building, Salt Lake City, Utah,
approximately 100 miles from the drilling site. The attorneys for the
contractor were given access to the files submitted on the appeal by the
Government, which included two notebooks kept by the project super-
visors. Exhibits were also filed in the proceedings by both parties,
including seven boxes of core, which were taken from drill hole
OX25A.

I

The documents and briefs submitted by both parties and the tran-
script of the hearing comprise a voluminous record from which I have
culled the following additional contentions of the parties which I
regard as important to the issues involved in this appeal. The con-
tracting officer maintains that the performance of the contractor in
drilling and obtaining core was inefficient, unsafe, expensive, inexpert,
and delayed excessively; that the Government was unable to attain its
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contractual objective; that hole OX25A, the first deep hole, is in an
unworkable condition because of the inexpertness and negligence of
the contractor; that the contractor spent his working time from March
6 to April 27, 1953, in ineffectual and unworkmanlike attempts to re-
condition the deep hole; and that the contractor gave additional
evidence of his inexpertness by failing to ask the Goverimeht for
permission to abandon the deep hole.

The contractor, on the other hand, maintains that despite the fact
that drilling in the Tintic mining area is most difficult, it extracted
from the ground in a short time over 1,000 feet of core of which only
approximately 166 feet are in evidence; that the drilling costs charged
to the Government were not greater than the average costs paid for
drilling under the same conditions; that the contracting officer errone-
ousty ordered the contractor to purchase the Longyear drill for deep
drilling in lieu of the Failing 1500 Heavy Duty drill which was ade-
quate for this purpose; that the hole 0X25A became clogged because
of the unsuitability of the newly purchased drill, and not unworkman-
like performance; that the contracting officer and his aides did not
properly assist and cooperate with the contractor; and that the, con-
tracting officer was influenced by improper motives in terminating the
contractor's right to proceed.

The contractor asked that liquidated damages; which he calls
"penalties",imposed under the contract should be remitted; that rental
for the equipment, should be paid for the period of time since the ter-
mination of the contract; that all payments due to the contractor up
to the termination of the contract, including the footage and rental,
be paid; and that the notice of termination should be set aside. (Tr.,
pp. 1292-1293; Appellant's brief, p. 6.)

II 

Before deciding the jnerits of the findings of fact involved in this
appeal, I shall dispose of two issues raised by the contractor. I refer
to the decision of the contracting officer dated November-20, 1952, as
corrected by the letter of November 28, 1952,7 notifying the contractor
that deep drilling was scheduled to begin on December 12, 1952, and
directing the contractor to, replace the, Failing 1500 Heavy Duty drill
by that date with an acceptable heavy duty rig complete with all neces-
sary equipment for the deep hole drilling.

The record shows that the contractor had been notified by the con-
tracting officer prior to the writing of these letters that the Failing
1500 Heavy Duty drill was not suitable for drilling the deep holes to be

The correction was with respect to the examples given of an "acceptable heavy core
drilling unit" which the contractor might use for the deep holes. Also see Tr. 144.
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required under the contract. 8 Moreover, the contractor stated in a
letter dated December 1, 1952, that although it believed that the equip-
ment presently on the job (the Failing 1500 Heavy Duty drill) met
the contract specifications, it would comply with the requirements in
the letter dated November 20, 1952.9 In fact, the contractor was aware
of its right to appeal from the decision of the contracting officer, and
it chose not to exercise this right. (Tr. 385-389.)

Subsequently, the contractor purchased a Longyear Master Strait-
line drill, which was approved by the contracting officer for deep-hole
drilling by a telegram dated January 31, 1953, and which was in use
in drilling hole OX-5A from March 1, 1953, to March 5, 1953 (Tr.
249). Such actions, in conforming to the order rather than filing an
appeal from it to the Secretary, constituted acquiescence on the part
of the contractor in the decision of the contracting officer.

The first time the question of the adequacy of the Failing .1500
Heavy Duty drill was raised by a written appeal to the Secretary was
in a letter dated May 12, 1953, which was several months after the
contractor had been informed in writing by the contracting officer that
the Failing .1500 Heavy Duty drill would not be adequate for the deep-
hole drilling.

The written decision of the contracting officer, which was received
by the contractor, was sufficiently informative to indicate to the con-
tractor that his request for permission to continue to use the Failing
1500 Heavy Duty drill for the deep holes had been considered and
denied by the contracting officer and that the decision made thereon was
final. Hence, the failure by the contractor to file an appeal from the
decision of the contracting officer within the 30 days prescribed by
article 9 of the contract is a jurisdictional defect, which cannot be
waived by the Secretary, Solicitor, or any other administrative officer

8 The contracting officer stated that he advised the contractor against sending the Failing
drill on the-ground that it could not be used to. drill the shallow-angle holes and that it
was inadequate for the deep hole drilling (Tr. 635-637; 652-655, 661-664). Mr. McBride
stated that he was informed by the contracting officer on July 17, 1952, that the Failing
1500 Heavy Duty drill was unsatisfactory for heavy core drilling. See r. 135-6, 369-373,
653-655; and memorandum of contracting officer dated August 7, 1952, Government file,
p. 301. The Government contended that though the Failing 1500 Heavy Duty drill might
reach the required depth, the draw-works and rotating speeds of the bit were insufficient
to efficiently cut and recover acceptable core; while the contractor maintained that there
was a dispute in the diamond core drilling industry regarding the relative merits of low
and high rotation speeds (Tr. 227-229, 482, 822-826, 1203-1205, 1219; Joint Report, pp.
5-8; Government file, pp. 208-211).

On December 5, 1952, the contracting officer replied to the portion of the contractor's
letter which added a comment regarding the adequacy of the Failing drill. The contract-
ing officer affirmed his decision in the letter of November 20, as supplemented by the letter
of correction dated November 28, 1953, and stated that in the opinion of the Government
"acceptable and efficient operations n the deep holes cannot be assured with a Failing
drill and rigs now at the site of operations and will not permit the commencement of the
deep holes with this equipment." The project supervisor sent the contractor a letter dated
January 28, 1953, stating that the Failing 1500 Heavy Duty drill is no longer satisfactory
for drilling hole X25A (Tr. 274-275). . .
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of the Department. Independent Iron Works, In,.,. CA-162 (June
11, 1952); J. C. Boesplqug Construction Co. et al., CA-SS (March 5,
1952). Consequently, the contracting officer's decision on the inap-
propriateness of the Failing a1500 Heavy 'Duty drill for drilling deep
holes under the contract became final and conclusive when an appeal
was not taken by the contractor within the 30-day period prescribed
bythe contract'forsuchappeals,

The appeal privilege, once lost, may not be revived by a request for
reconsideration, even if reconsideration is given.. For a list of admin-
istrative decisions to this effect, see Austin, Digest of Decisions, Arqmy
Board of Contract Appeals 1942-50, p. 24. Therefore, in the absence
of anything in the record indicating that the appellant was prevented
or misled by an act of any representative of the Government from tak-
ing its appeal to the Secretary, the contractor's right to a considera-
tion by me of the determination of the contracting officer dated No-
vember 29, 1952, was lost because of the contractor's failure to give
timely notice of an appeal. Moreover, the issues involved in such
determination may not be revived because the Government states as a
basis for its termination notice the delay by the contractor in efectuat-
ing the final order of the contracting officer from which a timely appeal
was not taken.

The question of what might have motivated the contracting officer in
making his decisions should not be considered in determining the issues
of this appeal. Accordingly, it is concluded that, for the purpose
of this appeal, the motives of a Government official in taking any action
in regard to this contract are immaterial, so long as the grounds for the
actions are proper.

0 ~~~III hi '
The first issue to be determined on appeal is whether in connection

with hole OX25A the contracting officer in his finding of fact and'de-
cision dated April 25, 1953, properly assessed liquidated damages
against the contractor and ceased payment of equipment rental from
and including March 6, 1953, to April 27, 1953. Specifically, the con-
tracting officer stated that:

As of this date the drill hole designated as 0X25A has not been cleaned out of
all metal in the hole and conditioned in such a manner as to provide resumption
of. continuous and efficient drilling. Operations from March 6, 1953, down to
date including fishing operations will not, on account of negligent operations and
unworkmanlike performance, count as actual operation of the drills. No rental
shall be paid and liquidated damages will be assessed.

In additional findings of fact dated May 6, 1953, the contracting offi-
cer stated as follows:

It is the contracting officer's contention that the unworkable condition of Hole
OX25A on March 6, 1953, was caused by 1. neglect on the part of the contractor.
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to secure the BX casing at the surface with casing clamps, and 2. continued drill-
ing after the casing had dropped into the hole. This occurred on March 3 and
the contractor has spent his working time from March 6 until April 27 in un-
effectual and inexpert attempts to clear the hole.

In determining the propriety of the assessment of liquidated dam-
ages and the refusal to pay equipment rental subsequent to March 6,
it is necessary to examine pertinent provisions of the contract. Para-
graph 4 (a) (3) of the specifications provides as follows:

The contractor shall, when required, maintain in operation not less than two
drills not less than one S-hour shift per drill, per day, not less than five days per
week, * * * PROVIDED, that with the approval of the Government Project
Supervisor * * *, or the Contracting Oficer, time necessarily consumed in opera-
tions incidental to actual operation of the drills, including fishing for lost tools,
making repairs, and moving from drilling site to drilling site, shall count as
actual operation of the drills; * *

The liquidated damages provision of the contract is contained in
paragraph 4 (c) of the specifications. That provision states that:

It is agreed that it will be impossible to determine the actual damages result-
ing from the Contractor's failure to commence the work or to prosecute the work
continuously as provided herein and in lieu thereof and in addition to any excess
costs provided for in section (b) of this article, the contractor shall pay to the
Government as fixed, agreed, and liquidated damages the sum of $20.00 for each
day of failure to commence actual drilling operations within the time provided
and the sum of $20.00 for each 8-hour drill shift or fraction thereof in excess of
two hours that the contractor fails to maintain each drill in actual operation as
required and the contractor will not be paid rental for that drill shift.

In view of these provisions, it is quite clear that during the time the
contractor was engaged in the "fishing operations," i. e., March 6 until

April 27, the contractor was properly assessed liquidated damages and
not paid equipment rental only if it can be said that the contractor dur-
ing that time failed "to maintain each drill in actuaZ operation (em-
phasis supplied). At the termination of the right to proceed under
the contract, after weeks of fishing operations, the hole still contained
lost material which would prevent drilling and deepening of the hole
and the procurement of core to the required depth (Tr. 638-640).

It is obvious that proper drilling for core could not be performed
by the contractor unless the hole was reconditioned, and that such
reconditioning required fishing operations. Clearly, therefore, the
contracting officer by ordering the reconditioning of the hole did not
necessarily decide that the time consumed in fishing constituted
"actual operation" of the drills within the meaning of paragraph 4 (a)
(3) of the contract.. Moreover, it is my opinion that the evidence
shows that the jamming of the hole resulted from the contractor's
negligent workmanship (Tr. 278-282, 511-515, 555-556, 569-572
800-890, 900-902, 1092-1093. /. Tr. 306-308). Therefore, the con-
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tracting officer quite properly withheld his approval to counting the
time conslumed in fishing operations on hole 0X25A as actual opera-
tion of the drills.; It necessarily follows, therefore, that liquidated
damages for a reasonable period commencing March 6 were properly
assessed pursuant to paragraph 4 (c), spra, of the specifications.
Likewise, the contractor would not be entitled, pursuant to paragraph
4 (a) (3), supra, to equipment rental commencing on that date.10

It is my further opinion, however that liquidated danages for-the
delay caused by fishing operations were properly assessed from March
6 through March 27, 1953. On March 27, 1953, Iowever, the contract-
ing officer issued a further finding of fact which required the con-
tractor to recondition the hole on or before midnight of April iO, and
stated that a failure to do so would result in the termination by the
Government of the contractor's right to proceed under the contract.,

There is conflicting evidence with respect to whether the contractor
employed customary methods and equipment in carrying out the fish-
ink operations and with respect to how skillfully and effectively the
operations were performed. (Tr. 213-220, 308-309, 328-330, 346-347,
349-350, 514-576, 598-605, 891-892, 1343-1344.) There is also a differ-
ence of opinion as to how much material was removed from OX25A
and how much material remained in the deep hole at the time of. the
termination of the contract (Tr. 309, 345-346, 568, 918-924, 999-1013) .
The two Government consultants concluded in their report that it
might take days, weeks, or even months to complete successfully the
fishing operations. (Joint Report, p. 4, Government file, p. 212.) Cer-
tainly, however, the consultants made their estimate on the supposition
that such fishing operations would be efficiently performed. Conse-
quently, it is my conclusion that the finding of fact of the contracting
officer dated March 27, which required the contractor to recondition
the hole by a specified date at the risk of having the contract terini-
nated, was unwarranted and arbitrary.

Although the argument is not explicitly made by the Government,
perhaps the requirement that the contractor recondition the hole by a
specified date was motivated in part by a desire on the part of the con-
tracting officer to watch the proficiency of the contractor in fishing
operations as an additional test to determine whether the contractor
lacked the technical ability to secure adequate core from the deep holes.
It seems to me that even if it be assumed that this objective was par-

,tially responsible for the Government order it could not be justified

"0 It should be noted that paragraph 9 of the specifications provides as follows: "Losit
Holes. The Contractor shall receive no compensation for holes lost before the desired
depth has been attained, and he must bear the expense of pulling the casing and plugging-
the same, as well as moving his equipment to the site of the next hole, PROVIDED how-
ever, that if the hole is abandoned by order of the Project .Supervisor.tlhe.Iontractor .-hall
be paid in full for all footage drilled in the abandoned hole."
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on that basis. It appears to me arbitrary and erroneous to compel the
contractor to engage in fishing operations at his own expense in order
to assist the Government in a determination as to whether the contract
should be terminated. For the foregoing reasons, it seems to me clear
that the Government, by virtue of its arbitrary order, was at least par-
tially responsible for the time lost after March 27, 1953, in the corn-
pletion of the contract due to the prolongation of the fishing opera-
tions.

The Court of Claims stated in Sun Shipbwilding Co. v; United States,
76 Ct. Cl. 154 (1934):

The rule is wellsettled that where both parties are responsible for the delay
in completion of the contract and it is impossible to ascertain the true balance
by setting off one against the other, no liquidated damages can be assessed.

See also Needles v. United States, 101 Ct. Cl. 535, 622 (1944), and cases
cited therein.

The contract provides for a schedule of unit prices for exploratory
drilling which includes a base rate or rental ranging from $300 to $675
per calendar week, depending on the type of drilling-unit used in the
exploratory drilling work. However, no provision is made for the
payment of rental for equipment made idle because of an order by the
Government to the contractor not to proceed with the contract. Al-
though the 'claim asserted by the appellant for the rental of equipment
may be computed, it is in the nature of a claim for unliquidated dam-
ages which an administrative official of this Department has no author-
ity to consider or settle in proceedings of this type. Wm. Cap 6
Sons v. United States, 216 U. S. 494, 500 (1910) ; i!oWaters & Bartlett,
CA-196 (August 27, 1953) ; Arizona Sand and Rock Company, CA-165
(July 25, 1952). Therefore, irrespective of the merits, the contractor's
claim to be paid rental for equipment during the period of time which
has elapsed since the termination of the contract constitutes a claim
beyond the scope of this appeal. Of course, contracting officers are
authorized to execute trmination agreements with contractors within
the authority laid down by the Comptroller General. 18 Comp. Gen.
826 (1939).

Accordingly, although officials of this Department do not have any
authority to waive the imposition of liquidated damages on equitable
grounds or to remit liquidated damages properly assessed,' I conclude
that such damages should not be assessed against the contractor for
delays caused by Government officials preventing the contractor from
performing his contract.

".Rodarmel Pumbsng Co., 61 . D. 122. Also see Royal Indemnity Co. v. United States,
313 U. S. 289, 294 (1941).
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DETERMINATION

Accordingly, the findings of fact and decision of the contracting
officer concerning the hole designated OX25A should be modified as
follows:

Liquidated damages should be assessed only for the period from
March 6 through March 27,1953.

IV

The second issue in this appeal is whether the contracting officer
was justified in his decision dated April 25, 1953, in declaring that the
contractor was in default on the contract and in terminating the con-
tractor's right to proceed with the contract. The Government's power
to terminate the contract is set forth in the first paragraph of para-
graph 4 .(b) of the specifications which reads in pertinent part:

,Should the Contractor default in any of his obligations under this contract,
the Government, subject to any conditions provided herein, may at any time by
written notice to the Contractor terminate his right to proceed with the work
under this contract.

The essence of the reasons for the decision of the contracting officer
is that the contractor lacked the skill, technical ability, personnel, and
equipment to perform the contract in an expert and workmanlike man-
ner, and,. hence, that it has failed to fulfill the objectives of the con-
tract. Such a failure would certainly constitute a condition of the con-
tract, which would justify termination even in the absence of para-
graph 4(a) (2). of the specifications, which requires that "the Con-
tractor shall at all times prosecute the work diligently, expertly, and
continuously as herein provided, and in a workmanlike manner, and
shall at all times conform to adequate safety precautions." Accord-
ingly, if J sustain this conclusion, there is no doubt that the order of
the contracting officer terminating the contract should be sustained.
See S. D. Guggenheim v. United States, 61 Ct. Cl. 571 (1926), certiorari
denied 273 T. S. 704; Vol. 2, Restatement, La'w of Contracts, sec. 397;
38 L. R. A. (N. S.) 539, 30 L. R.A. (N. S.) 1202; 66 A. L. R. 1434.

The contracting officer in the findings of f act which were attached to
the notice of termination dated April 25, 1953, as supplemented by
additional findings dated May 6, 1953, has listed eight reasons in sup-
port of his conclusion that the contractor was in default on the con-
tract. Each of these reasons will be discussed seriatim.

FINDING NO. 1.

The first reason is that the contractor failed to recondition drill hole
OX25A as required by the contracting officer in his decision dated.
March 27, 1953. The facts which gave rise to the condition of this
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hole are summarized in my discussion of the first issue of this appeal.
The Government in the brief filed after the hearing on this appeal

states that the contractor should have been able to recondition the
hole, and, in addition, the Government contends that the contractor
should have abandoned this hole (pp. 2-3). The contracting officer in
its decision dated March 27, 1953, required the contractor to recondi-
tion drill hole designated 0X25A and gives as its first reason for de-
claring the contractor in default the contractor's failure to recondition
the hole. It seems unreasonable for the Government to contend now
that the contractor should have abandoned the fishing operation which
it was conducting by order of the contracting officer under the threat
of having its contract terminated if it did not obey the order.

FINDINGs Nos. 2, 3, AND 4

Findings of fact Nos. 2, 3, and 4, which are given as reasons for
declaring the contractor in default, will be discussed together. Each
of these findings is directed at the excessive loss of time in the perform-
ance of the contract because of defective or insufficient equipment and
supplies.' 2 Finding No. 2 blames the contractor for the loss of 55
days in the drilling of the first deep hole to its present depth of 891 feet
because of its delay in securing a suitable heavy drill. Findings Nos. 2
and 3 charge the contractor with loss of considerable time because of
the making of repairs and waiting for replacement for parts of the
contractor's equipment, and because of insufficient and substandard
tools, materials, and supplies and makeshift and improvised substitu-
tions therefor.

Paragraph 5 of the specifications provides that:

The; Contractors& equipment and supplies shall be such as is necessary and'
proper toeo the work speciWedo ; e

* * . * * * * *

The Government may, at its option, inspect the Contractor's equipment, or any
part thereof, at the drilling site or elsewhere, and if it or any of it is not, in the
Government's opinion, sufficient or satisfactory for the purpose, the Contractor
shall immediately make it sufficient and satisfactory to the Government or re-
place it with equipment that is sufficient and satisfactory.

-It is undisputed that at the outset the contractor lacked tools, ma-
terials, and supplies, and that this deficiency had been remedied, at
least partly, at the time that it received the termination notice.'3- -The

'C Counsel for the Government stated at the hearing that Finding No. 2 went solely to
the amount of time that it took the contractor to furnish suitable equipment. (Tr. 24.)

"Witnesses Irvin D. Greenhalgh and Ed P. Hannifan were called by the Government in
order to cover the inadequacy of the drilling equipment and safety standards adhered to
by the contractor during the early period of the contract (Tr. 25). Mr. Greenhaigh was
employed by the contractor for the drilling operations between July 29 and September
20, 1952. Mr. annifan similarly was employed between July 29 (Tr. 25) and November
14, 1952 (Tr. 50). See also Tr. 26-43, 46-48, 55-58, 65-77, 97, and 311-349, which

330185-55-19
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contractor states that it subsequently secured a regular source of sup-
plies for equipment. (Tr. 454-456.) Although the contractor had
continued at times to use makeshift .and improvised. tools, liquidated
damages have been imposed for the loss of much of this time due to the
repairs of equipment and the securing of tools, materials, and supplies.
-(Tr. 110, 133-134, 141-142, 311-327, 382-385, 644-650; opinion of con-
tracting officer,dated December 5, 1952, Government file, pp. 54-55).
Moreover, the record does not contain any evidence that the contractor
bad failed to obey any order, issued during a. period of several weeks,
preceding the issuance of the termination notice,.that it secure any
specific stools, equipment, materials or supplies. This appears to be
an inopportune time to terminate a contract after the contractor, at the
Government's request, had purchased a new drill for deep drilling
and after it had been utilized for only a few davs.14 I conclude, there-
forej.that the delay in purchasing a new drill was not a material breach
of the contract which would justify its termination. For these rea-
sons, I conclude that the delays caused by the lack of suitable equip-
ment (Finding No. 2); defective equipment (Finding No. 3); and in-
sufficieht tools, materials, and supplies (Finding .No. 4); are not suf-
ficiently substantial to warrant termination of the contract at this
time.

FINDING No. D

The fifth finding of fact is that -the contractor took inadequate
safety, precautions. Paragraph 4 (a) (2) 'provides in part that' the
"contractor' *'* shall at all timds enforce adequate safdty precau-
tions." It is undisputed that there were five accidents during the'
course of the job, and that the most serious one was a fali by a dfrille'r's
helper from a derrick to the working. deck; while he was being hoisted
to the top of the masthead. At that im'e there was no way of ascend-
ing to the masthead byladder. A ladder.was subs quently installed.
(Tr. 332-333, 426A31, 460X 61.) T fact that at least.. accidents
occurred in work requiring danger to workers, does. not. by itself show
the inadequacy of the safety -precautions taken by the contractor.'
Some accidents usuallyhappen on0wbrk of this kind. (Tr. 599-600.)
However,' the record does niot give any basis for comparison between
the-number of accidents which'have ccurred on this job and those on
other comparable jobs. 'According to the joinlt report-of the Govern-
ment's own consultants, the contractor's operations, on the- whole-

mainly contain McBride's answers tothe filndings concerning-his equipmdent, tools, materials
and supplies. The contractor moved its equipment to the drilling site on or about July
24, 1953 Also see footnote 2, supre. .' .'

14 The contractor stated: that the Longyear afaster Straitline.was purchasd at a,.eo of,
$12,500, (Tr.' 272-273),. delivered on February, 28 19533 and.operated beginningontMaofh.
1, 195.3 (r., 27728:)..
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have not been abnormally unsafe. (Joint Report, p. 9; Government
file, p. 207; also see Tr. 330-338.) For these reasons, I conclude that
the violation of paragraph 4 (a) (2) by the contractor, in the early
stages of contract performance, which were remedied subsequently,
was not a sufficient ground for terminating the contract at this time.

FINDING No. 6

Finding of Fact No. 6 charges the contractor with inefficient, un-
workmanlike, inexpert and ineffective performance since the begin-
ning of the projectl' because it employed unworkmanlike methods and
procedures in drilling, casing, fishing, and other operations which have
resulted in crooked holes, stuck casing, and the loss of expensive
equipment in the holes, and that it failed to produce representative
core or cuttings in the desired critical sections of the deep hole 0X25A.

The object of the contract is to secure core drillings and cuttings.
However, in considering the amount of core obtained by the contrac-
tor, the difficulty of core drilling in the Tintic area should be given
weight (Tr. 276-277, 371, 458-459, 502-505, 578-579, 585-588, 592-593,
1030-1033, 1190-1196; memorandum for record by contracting officer
dated January 19, 1953; Government file, p. 85). There is consider-
able evidence in the record, both commending and criticizing the con-
tractor for the core recovered in the 24 shallow holes, each of which
was under 500 feet in depth. (Commendation: Tr. 110-111, 453, 795-
796; Joint.Report, pp. 2-3; Government file, pp. 213-214; memoranda
for record, one undated, one dated October 30, 1952, and one dated
December 5, 1952; Government file, pp. 54-55, 304, 312, 339. Criti-
cism -Tr. 121, 226-227, 274-275, 365-370, 390, 638-640, 965-968, 1061-
1092, 1102-1.04, 1141-1149; letter from project supervisor to contrac-
tor dated August 4, 1952, Government file, pp. 7, 10.) The main
criticism in the record of the core recovered in. the shallow holes'ap-
pears in the testimony at the hearing by Dr. Thomas Seward Lovering,
geologist of the.Geological Survey, who maintained that corerecovery
from three out of thet24 shallow holes drilledby the contractor was
inadequate in certain critical areas to serve the Government's needs
(Tr. 1141-1148)'. On the other hand, the joint eport of the consult-
ants retained by the Government concluded that "The 'contractor's
core recovery on all holes previous to OX25A has been somewhat bet-
ter than average for the Tintic area. In this he deserves and has,

a The contractor is also charged with failing "to maintain: his equipment in workable
condition with the result that excessive delays have been caused by unnecessary break-
dovns." This charge is a repetition of Finding No. 3, on which I have previously made a
determination.'
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received commendation* * *. (JointReport,pp.2-3-;Government

Much of the core from hole 0X25A, the first deep hole drilled by
the contractor, is criticized by the Government as fragmentary, and
in four places there was no core recovery for several feet. (Tr. 226-
227; Government exhibits Nos. 4 and 5.) Sludge recovery in some of
the void places was insufficient and there was no sludge recovery in
some of the other portions of the deep hole (id.).

The inadequacy of the core recovery for hole OX25A, the first deep
* hole drilled by the contractor, is due, according to the Government,

partly to the inadequacy of the Failing drill that was used by the con-
tractor for all but a small part of the deep hole core drilling. In fact,
the Government states that the core recovery from the deep hole im-
proved after the purchase of a new drill pursuant to Government
orders."17

The contractor maintains that this difficulty in securing core was
augmented by limitations imposed by the Government, and lack of
assistance from Government officials. (Tr. 458-464 4t7478,
499-500.) 18

it is concluded, therefore, that although the contractor's core recov-
ery might have been more expensive to the Government than might
have been anticipated for the Tintic area, the recovery from the shal-
low holes was better than average for the Tintic area. I conclude also
that although the core in hole OX25A was insufficient and in some
parts of poor quality, it would be unfair to hold on the basis of the
core recovered from one hole with two different drills, one a new drill,

*'6The remainder of the sentence criticizes the excessive costs of: the contractor's work.
The costs, per footage of the. contractor has been criticized frequently and cited as an
exemplification of the low efficiency of the drilling operations (Tr. 638, 644-'650 memo-
randa for the record and undated notes,: Government file, pp. 301, 306, 312-314,: 318, 339.
of. Tr. 111-112). Another criticism which does not appear in the findings of fact is the
failure of the contractor to keep a driller's log and other-records requested by the projet

supervisor and 'the; Governent eol6gists (Tr'-1108-11 ;-memorandum for the record
by R. . Grazier, project supervisor, dated December: 18, 1953, p. 1; letter by H. P.
Mcparland, project supervisor, to contractor, dated August 12, 1952, p. 2; Government
file, pp..s7 and 351). This requirement was in accordance with paragraph 5 (1) of the:
specifications, which reads as follows: "The Contractor shal* keep accurate records of
drilling operations and shall furnish the Project Supervisor with a -daily report showing
depth of hole at the beginning and -end of each shift, size of hole, amount, size and position
of casing, condition of hole and water conditions, sample data, thickness and character
of each' formation penetrated, and other information required by the Poject Supervisor
-onformsisupplied by the Governmient."- : - -e

17 The Government listed three heavy duty drills that were satisfactory for deep drilling
and also gave the contractor an" opportunity to purchase any' comparable drill. Ad (Letter
from the: contricting officer dated November 26, 'i9,5- as corrected hy a letter, dated
November 28,1952. Governbeitfle pp. 38 and 41.) '' - -- - f 

'l "Regardless of the careful supervision an engineer may give -to the drilling, the
responsibility for good core recovery, is largely in the hands of the drillers."' Diamond
Drill Handbook, by J. D. Cumming, p. 46. When core recovery is poor, sludge, collection

ibecomes all the more important. Idem, pp. 188-211.
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that the contractor lacks the technical skill to secure adequate coring
from the deep holes.

The fishing operations on the part of the contractor have been dis-
cussed under the first issue in this appeal. The fact that the fishing
operations were not entirely successful does not per se indicate that
the contractor used such unworkmanlike methods as would justify
the termination of the contract at this time.

FINDING No. 7

The seventh finding of fact charges the contractor with failing to
comply with article 2 of the contract entitled "Superintendence by
Contractor", with the result that the contractor's personnel were
forced to discontinue their work while waiting for instructions and
thus time was lost. Article 2 of the contract provides that:

The Contractor shall give his personal superintendence to the work or have a
competent foreman or superintendent, satisfactory to the Contracting Officer or
Government Supervisor, on the work at all times during progress, with authority
to act for the Contractor.

At the beginning of the project, with Govermnent acquiescence, Mr.
McBride, one of the partners of the appellant who has been in charge
of the work under the contract, worked also on other contracts. (Tr.
96-97, 355-356,426-433.) Subsequently, however,Mr. McBride moved
to the project and took over supervision of the project (Tr. 111-112).
There is no doubt that at times the employees of the contractor did
not know how to proceed and that occasionally they wasted time.
Liquidated damages were imposed on the contractor for some of the
time lost.'9 Moreover, as Mr. McBride appears to have spent most of
his time on the project during the few months prior to the termination
of the contract, I do not consider that the contract should be terminated
at this time because of the initial inadequacy of the contractor's
supervision.

FINDING No. 8

The eighth finding of fact charges that the Government has been
subjected to excessive costs in enforcing and administering the contract
and supervising the contractor's work because of the defaults of the
contractor which have been previously discussed in these findings.20

31 See opinion by the contracting officer, dated December 5, 1952, entitled Requirements
for proposed deep drilling in Tintic Mining District under U. S. G. S. contract No. 13575,
p. 2, Government file, p. 54.

20 The contractor complains that the project supervisors and other Government officials
were not helpful. (Tr. 306-308, 353-355, 362-365, 1239-1242; also see Tr. 512-515,
944-946, 964, 971-973.) For the contracting officer's testimony on costs of administering
the contract, see Tr. 682-71G, 728-732, 803-814; also see Tr. 973-981.
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Undoubtedly, this contract gave rise to. more disputes between the con-
tractor and the Government than most contracts of this type which
have been entered into between private contractors and the Geological
Survey. Undoubtedly, these disputes have resulted in a high cost of
contract administration, in terms of excessive time devoted to the
contract by Government officials as well as high travel expenses. It
appears clear to me, however, that all of the disputes were: not due
solely to the fault of only one of the two parties to the contract. Ac-
cordingly, it is my conclusion that such costs do not warrant the
termination of the contract at this time.

The contract involved in this appeal gives very broad powers to the
Government including the right to terminate the contract because of
the default by the contractor in any of his obligations under the con-
tract. (Specifications, paragraph 4 (b).)21 However, the right of
termination in the contract should not be exercised arbitrarily. Anvil
mine So. v. Humble, 153 U. S. 540 (1894) . Therefore, even though the
Government has the power to terminate this contract because of a
violation of any of its provisions, I believe that sound administrative
policy which must be exercised in the interests of the United States
and which must insure also fair treatment to private contractors, re-
quires that the breach of contract must be substantial to justify a ter-
mination of a contract. It follows that if a contract is breached in a
minor and immaterial respect, it would appear to be arbitrary and
erroneous to terminate the contract for such a violation.

As previously noted in this opinion, the stated purpose of the con-
tract "is to procure for the Government certain geological informa-
tion and rock cores." Obviously, in view of the Government's admis-
sion that the core recovered by the contractor in several of the shallow
holes has been better than the average recovery for this area, it would
be difficult to conclude that the contractor has failed to fulfill this
objective.

On the other hand, there is considerable evidence in the record that
the erformance of the contractor on some of the shallow holes and
on the first deep hole has not been satisfactory, and that some of the

-.
t
!-Paragraph 4 (b) provides in pertinent part: "Should the Contractor default in any

of his obligations under this contract, the Government, subject to any conditions provided
herein, may at any time by written notice to the Contractor terminate his right to proceed
with the work under this contract.; S' * Terminstion of the Contractor's right:to pro-
ceed -shall not affect any right ofthe Government to liquidated damages for any default
accrued prior to the time the termination becomes effective." Provisions for-termination.
of a contract, when in the judgment of the contracting party for whom services are to be
performed there is noncompliance with the terms of the contract, are valid. oss Bros.
Manufacturing Co. v. oss, 157 P. 2d 263 (8th Cir. 1946); Blain v. Sullivan-Waldron
Products CJo., 78 F. Supp. 661 (1948), affirmed 172 F. 2d 221 (3d Cir. 1949).
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contractor's performance on the shallow holes has caused the Govern-
ment excessive expense and has delayed the completion of this contract
beyond a reasonable period of time. There is also some question
concerning the adequacy of the experience of some of the contractor's
personnel for the very difficult task of taking adequate core from deep
holes in the broken formations of the Tintic Mining District

For the reasons given in a prior portion of this opinion, it is my
opinion that the contractor has not been afforded sufficient opportunity
to demonstate its ability to drill deep holes, especially when using a
new drill which officials of the Government have deemed necessary
for adequate exploratory work of deep holes at low expense to the
Govermnent.

Moreover, it would appear arbitrary and capricious to terminate this
contract at this time when the contract has been in effect for almost a
year and when over four-sevenths of the contract is completed, if the
minimum amount prescribed by the contract is used as the basis for
calculating the percentage of completion.2 3

DETERMINATION

For the foregoing reasons, I set aside the notice of termination issued
by the contracting officer dated April 25, 1953, which terminated the
right of the contractor to proceed with the work under the contract,
effective at midnight of the date of the receipt of the notice of termi-
nation.

CLARENCE A. DAvIS,

Solicitor.

SAM D. RAWSON

A-26800 Decided December 18,195.3

Material Site Permit-Federal Highway Act-Mining Location.

A material site permit which was regularly issued under the Federal Highway

Act to the Oregon State Highway Commission precludes the subsequent
location of a placer mining claim on the same land.

: Tr. 233-234, 397-426, 459, 856-860. Joint Report, pp. 10-12. Government file,
pp. 204-206.

23 United States Geological Survey, Summary of Account with Mac Exploration Company.
The minimum amount of the contract was $70,000 and over $40,000 has been paid the
contractor. Article 3 of the contract provides: O-earantee to Contractor. The Govern-
ment guarantees to the Contractor, units of work set forth in the Schedule of Unit Prices,
sufficient to result in payments totaling a minimum of $70,000.00. The Government, at
its option, may require the Contractor to perform any or all of the units of work specified
in said Schedule of Unit Prices beyond the minimum amount guaranteed in this article,
and up to a maximum amount of $105,000.00 including the minimum."
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Where a highway being -built under the Federal Highway Act is approximately
2 miles distant from public land on which a material site permit was issued
to the State of Oregon Highway Commission, a determination that the

'land is "adjacent" to -the road within the meaning of section 17 of the
Federal -Highway Act is not unreasonable.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

lita 'decision of April 16, 1952, the- manager of the Portland land
office granted an application by the Oregon State Highway Commis-
sion to use as a material site the N½SE/4SE1/4 sec. 18, T. 14 S.,
R. 13 E., W. M., Oregon. The permit was granted pursuant to a deter-
mination by the Bureau of Public Roads that the land was necessary as
a source of materials for the construction and maintenance of a high-
way under section 17 of the Federal Highway Act (23 U. S. C., 1946
ed., sec. 18), which authorizes inter alia the appropriation and trans
fer of land to a State highway department as a source of materials for
use in connection with a Federal highway project.

On November 3, 1952, Sam. DI'Rawson- attempted to locate a placer
mining claim on the above-described land. In a decision of December
24, 1952, the Assistant Regional Administrator, Region I, declared
Mr. Rawson's mining claim null and void. This decision was affirmed
in a decision of April 8, 1953, by the Assistant Director of the Bureau
of Land Management. Mr. Rawson has taken an appeal to the Secre-
tary of the Interior from the Assistant Director's decision.

The questions on this appeal involve the validity of the material site
permit granted to the Oregon State Highway Commission on April 16,
1952, and of the decisions holding that Mr. Rawson's conflicting min-
ing claim is invalid.1

'In addition to the letters in support of this appeal filed by the appellant and by Mr.
Fred P. Rawson, agent, there was submitted by the appellant and by Mr. Fred Rawson, for
consideration with the appeal,: material relating to alleged irregularities in connection
with the administration of land described as the S% SEl./3 see. 13, T. 1I S., R. 12 B., W. M.,
Oregon, on which the appellant had attempted to locate a mining claim. Included with-
this material was a copy of a judgment and order for injunction of January 2, 1953, in
the United States District Court for the District of Oregon in the, ease of United States v.
Samb D. Bawson.

The judgment and order decreed that the, defendant's mining claim on the above-
described land is null and void; ordered that the defendant be permanently enjoined from
entering, trespassing, occupying, possessing, and removing cinders from the tract; and
retained jurisdiction of the cause for the award of damages to the United States against
the defendant for the value of the cinders which the defendant had removed. The
judgment held that the lands in issue are acquired lands and not a portion of the public
domain and not subject to mineral entry. The suit was apparently instituted at the re-
quest of the Department of Agriculture.

The request that this Department grant the appellant a permit to remove cinders from'
the SL,SE'1/ sec. 13, and the N'hNE'14 sec. 24, T. 1I S., R. 12 E., is not properly a part
of the instant proceeding. In any event, the request cannot be granted for the reasons
set forth in the departmental decision of February 11i 1952, in Prea P. Rawson, A-26302,
and in the letter of April 10, 1953; from the Solicitor to Mr. Rawson explaining the bases'
for the rejection of Mr. Rawson's application to mine and remove cinders from this land.-
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The material-site permit under consideration here was issued for
the purpose of providing a source of roadbuilding materials to the
Oregon State Highway Department. Mr. Rawson attempted to locate
the conflicting mining claim in order to market cinders. The Federal
Highway Act under which the permit was issued provides that land
necessary as a source of materials for highway construction to a State
highway department may be "appropriated and transferred" to such a
department. (23 U. S. C., 1946 ed., sec. 18.) Land so "appropriated
and transferred" to a State highway department necessarily is not
open to mining location under section 2319 of the Revised Statutes.
(30 U. S. C., 1946 ed., sec. 22.) The Department has so ruled in
Ne'vada Department of Highways, A-24151 et al. (September 17,
1945); and the basis upon which the appeal in that case was decided
has been upheld in a recent court decision.'

The appellant contends that the material-site permit in this case
is void because it was issued by the Department of Commerce when
the law provides that it should have been issued by the Department
of Agriculture. Mr. Rawson apparently refers tothe fact that the per-
mit which was issued by the manager of the Portland office of the Bu-
reau of Land Management was based upon a recommnendation therefor
filed by the Bureau of Public Roads. Department of Commerce. The
Federal Highway Act as originally passed was administered by the
Department of Agriculture. As a result of a ntumber of transfers, the
most recent of which is Reorganization Plan No. 7 of 1949 (63 Stat.
1070), the Bureau of Public Roads in the Department of Commerce is
now responsible for the administration of the act (see 5T U. S. C., 1946
ed., Supp. V, sec. 597 and note, and note sec. 133z-15, p. 67), and this
permit was granted in accordance with this statute.
* Section 17 of the Federal Highway Act provides that where public
land is reasonably necessary "as a source of materials for the construc-
tion or maintenance of any such highway or forest road adjacent to
such lands. * * " the lands may be appropriated. The appellant con-
tends that the material site here involved is not adjacent to The Dalles-
California highway for which the site was granted. The map accom-
panying the issuance of the permit shows that the distance from the
material site to The Dalles-California highway is approximately 2
miles.

2 United States v. Scheaub, 103 P. Supp. 873 (D. Alaska, 1952) held that a special-use
permit issued by a Regional Forester on national forest lands reserving land for use of the
Bureau of Public Roads as a source of roadbuilding: material under section 17 of the
Flederal Highway Act and the act of March 30, 1948 (48 U. S. C., 1946 ed., Supp. V, sec.
341) was sufficient to be a valid withdrawal and appropriation of the land and to render
it closed to entry or location under the mining laws. The court held in this case that
as the United States had already made an appropriation of the minerals involved, the land
was not open to another mineral ocation. ;



258 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [61 I. D.

:The Word ajacb;?'.does not- necessarily imply. abtual contact,3 and
its exact meaning depends upon the context in which it is used, the
-facts of each case, the subject matter to which it is applied, and-the
object sought to be accomplished. iturninoiss dsalwtty Cor4oration

v. Walsh & Wezls, Inc., 170 S. W. 2d 117 (M64 1943). In the instant
case, an administrative finding that the land is adjacent; within the
meaning and purposes of the Federal Highway Act; to thb highway
for which the materials are to be used is implict in the issuance of
the permit. In determining whether that finding is reasonable, it is
appropriate to consider the purposes of the provision in the act.

The Federal Highway Act which provides, inter alia, for Federal
aid to the States for the construction of rural post roads and a con-
nected system of interstate highways, contains special provisions to
facilitate the construction and maintenance of roads and highways
serving lands owned by the United States (23 U. S. C., 1946 ed., secs.
3, 18'; H. Rept. 451, 67th Cong., 1st sess. (1921)). The act also pro-
vides that only such durable types of surfaces and kinds of materials
shall be used in the construction and maintenance of roads under the
act as will adequately meet the existing and probable future traffic
needs and conditions thereon. (23 U. S. C., 1946 ed., sec. 8.) The
latter requirement necessarily limits the places from which material
may be taken for building such roads. When the purpose of facili-
tating the construction of roads serving public lands is considered in
relation to the requirement that durable construction material be
used, and to the provision that public land adjacent to the highway
may be transferred to State highway departments for material sites,
it is obvious that a narrow interpretation of the word "adjacent" might
defeat the intent of the statute. In view of this consideration, it is not
unreasonable to conclude that public land 2 miles from a proposed
highway may be found to be adjacent to the highway within the in-
tent and purposes of this act. That this is a fair interpretation of
section 17 of the Federal Highway Act is substantiated by cases inter-
preting the meaning of "adjacent" as it was used in a statutory pro-
vision similar in context and purpose to the provision involved in this
case.

The act of March 3, 1875 (18 Stat. 482), granted to certain railroads
"the right to take from public lands adjacent to the line of said road,
material, earth, stone, and timber necessary for the construction of
said railroad * * " In United States v. St. Anthony R. B. Co., 192
U. S. 524 (1904), it was held, without defining the exact distance within

sAdjacent means lying near or close to or neighboring. I Bouvier's Law Dictionary;
Black's Law Dictionary, 4th ed.; Webster's New International-Diotionary.

What is "adjacent" within the meaning of a statute must depend on the circumstances
of each particular case (Unted States v. Chaplin, 1 Fed. 890 (C. C. D. Ore., 1887)) ; see
cases under "Adjacent," Vol. II, Words and Phrases.
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which lands must lie in order to be "adjacent" to a railroad passing
through territory of the U~nited States, that public lands lying in
Idaho, more than 20 miles from a 200-foot right-of-way of a railroad,
not exceeding 40 miles in length were not "adjacent public lands"
within the ieaning of the act of March 3 1875. The court stated (at
p. 539) in this case:

Lands which are twenty miles off we cannot regard as adjacent.to the line of
a railroad within the meaning of this statute. On the other hand, lands within two
miles, we assume all would agree, are so adjacent. Now, at what point between
these two extremes lands are on one side adjacent and on the other not adjacent,
is a very difficult matter to decide. It is necessarily somewhat vague and uncer-
tain, and we are not called upon to determine it in this case.

In United States v. Denver& R. G. R. Co., 190 Fed. 825, 853 (C. C. ID.
Colo., 1911), the court, relying on the St. Anthony Railroad case, supra,
held that lands lying within 3 miles from the right-of-way of the
Denver and Rio Grande Railway Company were "adjacent public
lands" within the meaning of the act of March 3, 1875.

In view of the purposes which the Federal Highway Act sought to
accomplish and court decisions construing a statutory provisiof similar
to that here under consideration, there appears to be no substantial
basis for modifying the determination that the material site involved
in this proceeding is sufficiently close to the highway to comply with
the requirement of the statute.

Inasmuch as the material-site permit gives express permission to
use the site as a source of roadbuilding materials, there is no merit in
the appellant's assertion that the permit does not authorize the State
Highway Commission to remove cinders from the land.

For the above-mentioned reasons, the decision holding the mining
location on this land null and void was correct.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17
F. R. 6794), the decision of the Assistant Director of the Bureau of
Land Management is affirmed.

CLAIENcE A. DAvIs,
Solicitor.

HARRY A. SCHULTZ ET AL.

A-26917 Decided December 18, 195.3

Mining Locations-Withdrawn Land-Federal Power Act.

Lands covered by a first-form reclamation withdrawal are not open to mining
locations where they have not been opened to mineral entry by the Secretary
of the Interior.
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Lands included within a power-site reserve are not open to mining locations
unless they have been restored to entry under the mining laws by the Secre-
tary of the Interior in accordance with section 24 of the Federal Power Act.

Where land on which parts of several mining claims are located was not open
to such location until 3 days after the locations were made, the mining loca-
tions on such land areainvalid. But where the land in Idaho has been open
to mining location for more than 15 years since the attempted locations were
made, and the claimants assert that they have been in continuous possession
of and working the claims during that time, the claimants should be given an.

* opportunity'to show whether a discovery has been made after the date when
the land became subject to mining location so that it may be determined
whether the claims may have been validated under section 2332 of the
Revised Statutes.

APPEAL FRON THlE BUREAU OF LAND XANAGEMENT

Harry A. Schultz, Susann Schultz, and Alfred R. Schultz have ap-
pealed to the Secretary of the Interior from a decision of August 5,

d 1953, by the Associate Director of the Bureau of Land Management
which held invalid mining claims in sec. 32, T. 3 N., R. 4 E., B. M.,

* Idaho. The claims involved in this proceeding are-
P-4327 Little Placer, located on October 21, 1933, in lot 4.
P-4326, Little (Relocation) Placer, located on February 14, 1947, in lot 4.
P-4335, Rainbow (Amended) Placer, located on March 28, 1938, in lots

5 and 10.
P-4338, Rainbow #2 Placer, located on March 20, 1936, in lots 5 and 10.
P-4337, Rainbow #2 (Amended) Placer, located on March 28, 1938, in

lots 10 and 5.
P-4339, Cottonwood Placer, located March 28, 1938, in lots 4, 5 and 10.

a 'P-4359, Triangle No. 2 Placer, located on April 1, 1938, in lot 4.
P-4358, Triangle No. 2 (Amended) Placer, located on August 10, 1943,

in lot 4.

Pursuant to an order of March 12, 1910, all of sec.32, T. 3 N., R. 4
., B. M., Idaho, was included in a first-form reclamation withdrawal

(43 U. S. C., 1946 ed., sec. 416). Lots 4 and 10 are still covered by
this withdrawal order, and have not been opened to mineral entry
under the actf of April 23, 1932 (43 U. S. C., 1946 ed., sec. 154). As
these lots have not been open to mining location at any time since
March 12,. 1910, the attempted locations thereon after that date are
invalid. (Hary A. SchultV et Bao., A-26764 (October, 26, 1953);
James C. Reed et al., 50 LI D. 687 (1924).) Accordingly, the decision
that the Little Placer, the Little (Relocation) Placer, the Triangle
No. 2, and the Triangle No. 2 (Amended), which are located wholly
in lot 4, are invalid is correct. Likewise, such parts of the Rainbow
(Amended), the. Rainbow No. 2, the Rainbow No. 2 (Amended),8 and
the Cottonwood claims- as are on lots 4 and 10, are invalid.' This

The appellants dispute the correctness of the land description in the Associate
Director's decision as to several of these claims. The assertions on appeal donot establish



259] X- : HARRY A. SCHULTZ ET AL. 261
December 18, 1953

leaves for consideration only the validity of such portions of' the
'three Rainbow claims and Cottonwood claim as are situated in lot 5.

By Executive order dated July 2,1910, certain lands including lots 4,
5, and 10, sec. 32, T. 3 N., R. 4 E., B. M., Idaho, were withdrawn from
mineral entry and included in Power Site Reserve No. 132. Pursuant
to an application by Mr. Harry Schultz, one of the appellants in
this case, a determination was made on March 15, 1938, by the 'Fed-
eral Power Commission that the'value of lots 5 and 10 would not
be injured or destroyed for the purposes of power development by
location, entry, or selection under the public-land laws for mining

purposes only, subject to the provisions of section 24 of the Federal

Power Act (16 U. S. C., 1946 ed., Supp. V, sec. 818). Order No.

959 [LM Restoration Order, sec. 24, Federal Power Act] of

March 31, 1938, by the Assistant Secretary of the Interior, restored

lots 5 and 10 to entry for mining purposes only in accordance with

section 24 of the Federal Power Act. Lot 5 had been restored from

the reclamation withdrawal on March 10, 1915, so this lot became

open to mineral entry on'March 31, 1938. However, lot 10 remained
in the first-form reclamation withdrawal, and its restoration from

the power site reserve did not make that lot subject to entry under

the mining laws. James c. Reed et al., upra.

It appears that the portions of the Rainbow, the Rainbow No. 2,

the Rainbow No. 2 (Anended), and the Cottonwood claims situated

in lot' 5 were held invalid because the claims were located on March

28, 1938, 3 days before the issuance of Order No. 959 opening the lot

to entry under the mining aws.

Section 24 of the Federal Power Act authorizing the opening of

lands withdrawn under the act provides, in part, that-:

* *. Whenever the [Federal Power] Commission shall determine that the
value of.any lands of the United States * * * heretofore or'hereafter reserved
or: classified as power sites, will not be injured or destroyed for the purposes of
power development by location, entry, or selection und'er the public land laws, the
Secretary of the Interior, upon notice of- such determination,; shall.declare such
lands open to location, entry, or selection, for such purpose or purposes and
under such restrictions as the Commission may determine, subject to and with a
reservation of the right of the United States or its permittees or licensees to enter
upon, occupy, and use any part or all of said lands necessary, in the judgment
of the Commission, for the purposes of this Part * *. [49- Stat. 838, 847.]

that the land description of the claims in the Associate Director's decision are incorrect.
'However; this decision is based upon the status of lots 4, 5, and 10, sec. 32, T. 3 N., R. 4 E.,
and it is not binding with regard to claims or parts thereof not actually situated on the
above-described land. : .

in this connection it may be noted that an applicant may eliminate any part of a
mining location which is not essential to its validity without prejudice to his claim fr
the residue. Pittsburg-Nevada Mining Co., 9. L. D. 523 (911 J.' Arthnr onneil, 29
L. D. 574 (1900) Carrie S. Gold Mining Co., 29 L. D. 287 (1899).
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Although the appellants assert that the claims which are partially
* situated on lot were located in good faith only. after receiving notice
of the favorable determination of March 15,1938, by the Federal

;Power Commission, the above-quoted statutory language precludes a
-Ivalid mining location being made on lot 5 prior to the issuance of
Order No. 959 of March 31, 1938, restoring the land to entry under the
mining laws. This conclusion follows from the fact that the provision
that the Secretary of the Interior shall declare land open subject to
section 24 of the Federal Power Act would be meaningless if Congress
had intended that the Commission's favorable determination, in itself,
would open land, withdrawn under the act, to entry.

Moreover, the determination of March 15, 1938, by the Federal
Power Commission does not purport to open the lands to mining entry,
but is an administrative finding of the effect on the value of the land
of location, entry, or selection for mining purposes only subject to
section 24 of the Federal Power Act.2. In contrast to the Commission's
determination of March 15, 1938, Order No. 959 of March 31, 1938,
'specifically "restored" lots 5 and 10 "to entry for mining purposes only,
subject to the terms and conditions of the Federal Power Act." 3

Accordingly, the assertion that lot 5 was open to mining entry on
March 28, 1938, is not correct. See Harry A. Schltz et a., spra;
Uoeur D'A1ene Crescent Mining Company, 53 I. D. 531, 537 (1931)'.

It is asserted on appeal that since the locations made on March 28,
1938, were not recorded until after March 31, 1938, and as recording
is required in order to complete a location under the Idaho mining law,
the locations were not made until after lot 5 was open to entry.

' Section 2324 of the Revised Statutes (30 U. S. C., 1946 ed., sec. 28)
makes:the recording of claims subject to the regulations and laws of
the locality in which the claims are situated insofar as these do not
conflict with the laws of the United States. However, a mining loca-

: tion which is not valid because it was-made on land not subject to such
location under Federal law cannot be validated by the recording pro-
visions' of a 'State law. Such provisions are intended to give notice of
the appropriation of a mining claim, and not to determine the date
when a valid location was made. This is evident 'from section 2324 of
the Revised Stats which provides, inter aia, that all records of
mining claims made after May 10, 1872 s all 'contain the 'date of. 'the
location. The recording of these locations by the appellants purported

'3 The Commission simply: determined that "The value- of said lands will not be injured
or destroyed for the purposes: of power development by location, entry, or selection under
the public-land laws for mining purposes only, subject to the provisions of:section 24of
the Federal Power Act."

,Itmay be noted that Order No. 959-went on to state that lot 10 remained in a reclama-
tion withdrawal and would not be opea to ineralfentry so long as the withdrawal
'emained inaeffect. w i o ' - lo a.
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to give notice that a discovery, which would support an appropriation
of the land under the Federal mining laws, had been made on the
claims as of March.28, 1938, when. the land was not open to mining
entry. Thus, the contention that the locations involved were not made
until after they were recorded cannot be sustained.

Section 2332 of the Revised Statutes (30 U. S. C., 1946 ed., sec. 38)
provides that where any persons have held and worked their claims for
a period equal to the time prescribed by the statute of limitations for
mining claims of the State or Territory in which they are situated,
evidence of such possession and working of the claims for such period
shall be sufficient to establish a right to a patent thereto under the
applicable mining laws of the United States. The appellants con-
tend that under this statutory provision they are entitled to the claims
involved in this proceeding. The appellants assert that they have
been in continuous possession of these claims for more than three times
the period (5 years) prescribed by the Idaho statute of limitations
after which an action for the recovery of the possession of a mining
claim may not be brought; that for more than 15 years, they have
continuously worked the claims; and that they have lived on the Rain-
bow (Amended) claim for more than 15 years. However, section 2332
of the Revised Statutes does not dispense with the necessity of a valid
discovery. Cole et al. v. Ralph, 252 U. S. .286, 307 (1919); Susie E.
Cochran et al. v. Efge V. Bonebrake et a/., 57 L D. 105 (1940).

It has been held that discovery may follow the marking and record-
ing of a mining claim, and perfect the location as of the time, of the
discovery, provided no rights of third parties have intervened. Union
Oil Co. of California v. Swith, 249 U. S. 337, 347 (1918) ; Bakersfield
Fuel and Oil Co., 39 L. D. 460 (1911). In this case it does not appear
that any rights of third parties have intervened, and it is possible that.
the appellants may have made aiscoveries since March 31, 1938, on lot
5 which, together with their compliance with section 2332 of the Re-
vised Statutes, would be sufficient to establish the validity of the parts
of their claims which cover land in lot 5. This possibility should be
considered by the Bureau of Land Management before closing action
on these claims, and the appellants should submit to the Bureau what-
ever evidence theyTpay have oW this point, particularly with respect
to whether there has been any valid discovery of mineral on lot 5 since
March 31,1938.

Therefore, pursuant to the authority 'delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17
F. R. 6794), the decision of the Associate Director of the Burea a of

4 Title 5, Idaho Code Annotated, sc. 203.
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' Land'-Management is affirmed subject to the modification regarding
lot 5, and the case.is remanded for further consideration with respect
to the validity of the portions of the claims on lot 5.

CLARENcE A. DAvIis

Q ? 0 R X: . : : -Soliitor.

CLAIM OF NATRONA COUNTY, WYOMING

Irrigation Claim-Public Bridge-Extraordinary Use-Damages.
Damages for the extraordinary use of a public highway bridge by Government

personnel in the course of constructing the various units of the Kendrick
project, Wyoming, are compensable from funds made available in the Inte-
rior Department Appropriation Act, 1954, for the payment of claims for
damage to property. arising out of activities of the Bureau of Reclamation.
The measure of damages for injury to a public highway bridge ordinarily
is the qost of repairing the injured bridge. However, where the bridge is
out of date and has become a safety hazard because of the extraordinary use
which causes the damage, the estimated cost of repairs may be applied
against the cost of a new bridge designed to meet present-day traffic require-
ments.

T-512; (IrL DECEMxBER 30, 1953.

The Board of County Commissioners of Natrona County, Wyoming,
has filed a claim for damages, dated December 12,1952, intheamount

of $20,000, against the United States because of alleged extraordinary
use of the Alcova Bridge and Kortes Road approaches thereto by per-
'sonnel of the Bureau of Reclamation in. the course of the d&Velopment
of the Kendrick project, Wyoming..

The Kendrick project comprises Seminoe1 Dam and Power Plant,
located on 'the North Platte River, about 55 miles southwest of Casper,
Wyoming, 'whiclh Was completed in 1939; the Alcova Dam located in
-Alcova Canyon on the North Platte R 6iver, about 29 miles s'outhwest of
Casper, which was completed in 1938; the Alcova Switchyard and
Power lant, now under coinstruction; the Casper Canal and lateral
systei, located 1 mile west of Alcova Dam; and a power distribution
system extending throughout Wyoming and into the States of -olo"
rado and Nebraska.'( ' . ': .' ' . -

1The most recently authorized majorp undrtaking of.the Alcova Darn unit is the Alcova
Power Plant and appurtenant facilities. The undertaking was reported in House Docu-
ment No. 693, 81st Cong. (August 23, 1950). This reprt was supplemented, by a Definite
Plan Report, prepared by the North Platte River District offi&of the Bureau of Reclama-
tion, at Casper, Wyoming, in March 1951, entitled "Alcova Power Plant and Appurtenant
Facilities."
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The Alcova Bridge is located in the SW1/4SW/4 sec. 19, T. 30 N.,
R. 82 W., 6th P. M., Wyoming, on the Rawlins-Casper stretch of Wy-
oming State Highway No. 220, a macadamized roadway.2 At the site
of the Alcova post office, approximately 31 miles southwest of Casper,
Wyoming, the highway divides, one branch continuing in a north-
easterly direction toward Casper, and the other, known as the Kortes
Road, continuing due south.

The Alcova Bridge was built with- Natrona County funds just prior
to 1925 for the purpose of transporting traffic using the Kortes Road
across the North Platte River. The original bridge was a timber
structure 20 feet wide and 345 feet long. In 1934, the bridge was,
lengthened and partially rebuilt in connection with the construction
of Alcova Dam by the Bureau of Reclamation. 3 This work was paid
for jointly by the County of Natrona, the Bureau of Reclamation, and
the Alcova Dam construction contractor. The Bureau furnished the
timber piling, the county furnished all other materials, and the Alcova
Dam construction contractor performed the labor.4

Since 1950, the Kortes Road has been used principally by traffic
going to and from the Alcova, Kortes, and Seminoe Dams and power
plant areas and the related Government transmission line routes.5

See U. S. Geological Survey Quadrangle Map No; N4230-W10637.5/716 entitled "Alcova.
Quadrangle, Wyoming, Natrona Co. 7.5 Minute Series (Topographic) (1950)." The
Kortes Road is also known locally as the Seminoe-Kortes Road and the Cottonwood County
Road.

a The project construction plans of the Bureau of Reclamation: called for a. diversion.
tunnel with outlet works on the south side and a spillway and stilling basin on the north
side of the North Platte River channel. In order to provide for a required discharge of
5,000 . f., s, the plans called for the widening of the river channel at the bridge site.
The three bents of the original bridge, which rested upon mud sills, were replaced with
driven pile bents, and two new pile bents and two new 23-foot spans were added as a
result of which the length of the bridge was increased to 391 feet. New railings, road
runners, and abutment wings were also installed at that time.
* 4The construction eontractor, A. 5. Homer Construction Co. (Contract No. I2r-19686),
was engaged to construct and complete the Alcova Power Plant and appurtenant works.
Paragraph 33 of the contract specifications (No. DC-3564) read as follows: "Access to
the, work from existing roads shall be. provided by the contractor at his expense. The
Government assumes no responsibility for the condition or maintenance of any existing
road or structure thereon that may be used by the contractor for perforining the work
under these specidcations and for travelin to and frim the site of the work<.-- No -direct
payment will be made to the contractor for constructing temporary roads used for con-
struction operations, or for improving, repairing, or maintaining -any existing road or
structure thereon that may be used by the contractor for performance of the work under
these specifications." - -

The record discloses that construction of Alcova Dam began in October 1933 and con-
tinued until May 1938. Practically all cement and metal -products used in-the dam were,
"hauled from Casper across the bridge to a storage yard on the south side of the river.
;Some of the materials~were thenhauled back across the bridge a second time to the point
of use. - Construction of Seminoe Dam and power plant began in December- 1933 and con-
-tinued until September 1939. A part of the construction materials and equipment were.
hauled across the bridge. In addition,' the Government and- the contractor each- main-
tained a construction camp at the site which together housed over- 400 workmen and,
some families. These camps increased considerably the amount of traffic to and from.
Casper. Construction of Kortes Dam and power plant began in the spring;of.-1946 and
continued until December 1950. Construction forces of the Bureau of Reclamation and

330185-55-20
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Typical use made of Alcova Bridge and Kortes Road during the
construction of the various units of the Kendrick project is reflected in
the Alcova Power Plant contract specifications, dated December 5,
1951, covering the transportation of materials. It is there stated that
the item of the bid schedule for transporting materials between the
railhead and the power-plant site shall cover the transportation of
machinery and materials for the Government, or its agents, or both,
in either direction between Casper, Wyoming, and the Alcova Dam
power-plant site; that the materials to be transported will consist of
generators, all accessories, and generator installation equipment; that
'the approximate weight of the heaviest piece of material to be moved
is 16 tons; and that the largest piece of material: to be moved will have
dimensions approximately 10 feet by 20 feet by 7 feet. (Specifications
No. DC-3564, par. 225.)

The Definite Plan Report (supra, fn. 1) contains the following
statements:

The site of the proposed Alcova power plant is easily accessible from the
Seminoe-Kortes road which joins Wyoming State Highway 220 at the Alcova
Post Office within one mile of the site. * * *

The nearest railhead to the Alcova site is Casper, Wyoming, 32 miles to the
northeast. Casper is served by the Chicago, Burlington, and Quincy Railroad
and the Chicago and Northwestern Railway. From Casper either Wyoming State
highway 220 or the route [including the Alcova Bridge and the: Kortes Road]
over which the 76,000 pound Kortes transformers were hauled may be used.
(Pp. 47-48.)

The claim filed by the Board of County Commissioners, Natrona
County, states that "After careful study and engineering advice, it has
been determined that it would be poor policy to expend any more
money on the existing bridgebecause of.its deteriorated condition and
because of the poor alignment of the approaches, and that anewbridge
shouldbe.constructed on a new alignment." (Claim, p.T.) The Com-
missioners state that plans'have been completed for the construction
of a new, 405-foot-long timber bridge with a 20-foot roadway and one
4-foot walkway, the construction costs of which are estimated at ap-
proximately $60,000; that "in consideration of the responsibility which
,the County has to provide and maintain adequate roads for the use of

the contractor, averaging 340 to 350 men, were housed in construction, camps at the site
of the work. This caused an abnormal use of the: bridge because of the increased traffic
between the camps&and:Casper. In additionf all materials and equipment for this project
unit, with the exception of concrete materials, were hauled across the bridge from Casper
to the job. Between September 1950 and September 1951, the Bureau of Reclamation
built a power- line witchyard at Alcova: Dam. All materials and. equipment for this
switchyard were hauled across the~ bridge and work crews traveled back -and forth daily.
In December 1951, the Bureau began construction on. the south side of the river of a
permanent Government community below Alcova Dam and later began construction: of
the Alcova Power Plant. This work, still in progress, has resulted in a greatly increased
use of the bridge.
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the general public it has been determined that an equitable division
of replacement construction costs would be for the Government to
stand one-third of the replacement costs;" and that this determination
was made between the three County Commissioners and the County
Engineer of Natrona County, and the District Manager, District Engi-
neer, and Power Superintendent of the Bureau of Reclamation district
office at Casper, Wyoming, in a field conference which was held at the
bridge site. (Claim, pp. 7-8.)

II

The Board of Commissioners of Natrona County are required by
law to survey, establish, and maintain county roads.6

Kortes (Cottonwood) Road was formally established by the County
Commissioners on January 2, 1915, and the original Alcova Bridge
was built at the time when the road was established. (Claim, p. 2.)
Although the claim of the Board of Commissioners of Natrona County
deals generally with damage done to the Kortes Road and Alcova
Bridge, the damages claimed are limited to the injury to the bridge
structure and the approaches to it." The term "Alcova Bridge" as
used hereafter will mean the Alcova (public) bridge structure and
the Kortes (public) highway approaches to it.9

It is well established that persons using a public highway for the
purpose of travel or transportation by ordinary methods, in a reason-
able manner, and to a reasonable extent, are not liable for the natural
wear and tear of the highway.1 0 However, the rule in many jurisdic-
tions is that in case of injury or damage incident to an extraordinary
or unreasonable user of a highway, the political entity has such an in-
terest in highways which it is its duty to repair and keep in order as

S Section 27-805. of the, Wyoming Compiled Statutes, 1945 (Annotated) authorizes the
Commissioners, among other things, "To lay out, alter or discontinue any road running
through the County, * * and also [to] perform such other duties respecting roads as
may be required by law." See, also, section 48-305.

T See memorandum dated January 12, 1952, from the District Manager, Casper, Wyoming,
to the Regional Director, Denver, Colorado, for the. history of the establishment and
subsequent changes affecting the Tortes (Cottonwood) Road, as reflected by land records
on file in the County Clerk's Office, Natrona County, Casper, Wyoming.

e T+ has been judicially declared that the approaches to a bridge comprise the traffic
arteries leading to the ends of the bridge proper and. such adjustment of the alignments
and -grades of such arteries in the immediate vicinity of such ends as is necessary to afford
the maximum convenience of. access and render available to the public the entire capacity
of the. bridgeproper. State v. Zangerle; .29 Ohio N; P., N. S.,; 31 (i929) ;Bonneville

aaonty v. Binglhan County, 132 Pac. 431 (Idaho, 1913) State v. Vntage Bridge Co.,
236 Pac. 280 (Wash., 1925) Foley v. State, 11 P. 2d 928 (Okla., 1932) C; ity of San
Antonio v. Haynes, 5 S. W. 2d 205 (Tex. 1928).

In the process of constructing the Alcova Switchyard, Bureau of Reclamation personnel
relocated the Kortes Road at the construction site for the switchyard 120 feet to the
northeast of its original location. (Memorandum dated January 12, 1952, from District
Manager, Casper, Wyoming, to Regional Director, Denver, Colorado.)

u See 5 A. L. R. 768 and cases there cited..
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will: give it a right .of action against those who make such repairs
necessary,1 and this has been held to be so, notwithstanding the exist-
ence of a remedy against such user by indictment or b yproceedings'
to recover a statutory penalty.'- Any extraordinary or unreasonable
use which damages a highway also has been held to be a nuisance which
may be enjoined or abated at the instance of the controlling public
authority. In Comnonwealth v. Allen et al., 23 Atl. 1115 (1892),
the Pennsylvania Supreme Court said:

As a general rule, highways and bridges are constructed for ordinary use, in
an ordinary manner, and not for an unusual or extraordinary use, either by
crossing at great speed or by passing of a very large and unusual weight.
A i * * [political entity] is not bound to do more than to so construct its bridges
as to protect the public against injury by a reasonable, proper, and probable use
thereof, in view of the surrounding circumstances, such as the extent, kind, and
nature of the travel and business over them. (P. 1117.)

The damages recoverable for injury or damage incident to an ex-
traordinary user of a hig hway are measured by the cost of repairing
it.13 And where a bridge so damaged is replaced by a new bridge
designed to meet present-day traffic requirements, the estimated cost of
replacing the old bridge can be used as a measure of damage. 1 4

-; :III - ii' ; : 0

The record before the Department. contains no evidence that prior
to: the submission of this claim Natrona County made a formal com-
plaint against the extraordinary use of the Alcova- Bridge by per-
sonnel of the. Bureau of Reclamation in .the development of the
Kendrick project. A preponderance of the evidence of record estab-
lishes, however, that there was a tacit agreement between officials of
the county and of the Bureau, developed in the course of numerous oral
discussions that the activities of the Bureau constituted anti extraordi-
nary use of the Alcova Bridge for which the Government was liable in
damages and for which reimbursement would be made to the county,15

"S inner (ou tyiv. Inte.ruran Tr ortafon Co., 218 u.n'W. 412 (Tenn., 1919); 5
A. L.I. 1765.

aSee Troy v. Cheshire R. Co., 55 Am. Dec. 177 (N. H. 1851) .Woodring v. Forks Twp.,
70 Am. Dec. 134 (Pa., 1857). :

Troy v. Cheshire R. Co., supra, fn. 12.
14 State Hihway Commission v. American Mut. Liability ns. Co. of Boston, 70 P.' 2d

20' (an., 1987); see, also, State v. . W. WFitch Co., 17 N. W. 2d 80, 384 (1945).
.See, for example, the statement entitled "Alcova Bridge,' dated December 21, 1951, in

which; I. J. Mathews, District Manager, Casper, Wyoming, furnished facts regarding the
extraordinary use of the Alcova Bridge and the liability of the Government in damages;
memorandum dated January 12, 1958, from District' Manager Mathews to the Regional
Director, Denver, Ceolorado, th'e subject of: Which is "Replacement of bridge across North
Platte. River at Alcora, Hendrick project, Wyoming" ; memoranduim for, the Record (H.
E.'Piater) (Denver), dated January 18, 1952; memoranda (two) dated January 9, 1952,
from the Regional Director, Denver, 2Cblrado, to the District Manager, Casper, Wyoming,
on the* subject "Replacement of bridge across North Platte River'at Aicova-Kendrick
Project, Wyoming"; memorandum dated December i8' 1952, by whtch the District Manager
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and that a remedy for such damages is provided under the reclama-
tion laws.' 6

The Interior Department Appropriation Act, 1954 (67 Stat. 261),
makes funds available for the "payment of claims for damage to or
loss of property * * * arising out of activities of the Bureau of
Reclamation."

After full consideration of all available evidence bearing upon the
actions of personnel of the Bureau of Reclamation in the planning,
construction, operation and maintenance of the various units of the
Kendrick project, I am constrained to conclude that an extraordinary
use of the Alcova Bridge was made, and that there exists a causal con-
nection between the deteriorated state of the Alcova Bridge and the
actions of personnel of the Bureau of Reclamation in the development-
of the Kendrick project sufficient to justify the payment of damages
incident to such user as a claim "arising out of activities of the Bureau
of Reclamation."

Although no itemized data are in the record before the Department
reflecting the basis upon which the comparative benefits, and costs of
repairing the present bridge and of constructing a new bridge were
estimated, there is sufficient evidence to support the conclusion that the
costs were properly calculated and are a matter of local record. It
is assumed, of course, that the amount' of $20,000 does not exceed the

transmitted to the Regional Director the claim of the County of Natrona, with the
recommendation that "immediate action be initiated to validate the claim"; speedletter
dated November 29, 1951, on the subject "Replacement: Alcova Bridge, endrick
Project" by which the Regional Director was informed by the District Manager that, in
addition to correspondence listed, "lengthy discussions have been held between members
of your staff and district office personnel concerning the feature. I wish to call your
attention to the fact that the bridge item appears in budget preparation 1949, requesting
funds for construction in pY 51 (budget request and appropriation duly authorized by
the Commissioner's office and 81st Congress). Subsequent budget preparations have in-
cluded the bridge, classified as a General Property feature, as presently indicated in FY
52 program appropriation"; memorandum dated October 19, 1951, from the Acting
District Manager, Casper, to the Regional Director, Denver, the subject of which is
"Request for delegation of design and specification work for bridge over North Platte
River at Alcova, endrick Project" ; memorandum dated October 26, 1951, from the
District Manager to the Regional Director, on 'the subject "Replacement Alcova Bridge,
Hendrick Project" ; memorandum dated October 2, 1951, from the District Manager to the
Regional Director, on the subject "Replacing Alcova Bridge, Hendrick Project" ; reflecting
recent discussions between Bureau of Reclamation district office personnel and the Natrona
County Commissioners which resulted in a "mutual understanding concerning the replace-
ment of the county road bridge located on the North Platte River near Alcova Dam and
Switchyard"; memorandum dated September 18, 1951, from the Acting Assistant Regional
Director to the District Manager, noting that "issue of specifications for Roads and Bridge
(Alcova) has been scheduled in your F. Y. 1953 Budget Submission for December 1951"
and asking to be advised of "the progress you have made and your latest determination
relative to the relocation and/or reconstruction of the bridge"; speedletter dated May
18, 1951, from the District Manager to the Regional Director, on the subject "Platte River
Bridge, Hendrick Project," in which the District Manager describes the condition of the
bridge and the activities of the Bureau of Reclamation which contributed to its deterio-
ration.

IO See, in this connection, Morrison v. Cleckamas County, 18 P. 2d 814 (1933) ; Horst-
mann Co. v. United States, 257 U. S. 138 (1919) ; 48 Ct. Cl. 423 (1913).
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proportionate; part of the cost of repairing the present bridge fairly
chargeable for the Bureau of Reclamation user, and that the payment
of the $20,000, representing one-third of the cost of a modern bridge,
reflects a compromise reachedby the three county commissioners and
the County Engineer of Natrona County, and the District Manager,
District Engineer, a'nd power superintendent of the Bureau of Recla-
mation's District Office at Casper, Wyoming, at the field conference
held at the biidge site just prior to the submission of the claim of the
County of Natrona in the amount of $20,000. (See Claim, pp. 7-8.)

IV

Therefore, in accordance with the provisions of the Interior Depart-
ment Appropriation Act, 1954 (67 Stat. 261)., and the authority dele-
gated to the Solicitor by the Secretary of the Interior (sec. 22, Order
No. 2509, as amended; 17 F. R. 6793): 

1. I determine that-
(a) part of the damage to the Alcova Bridge which crosses the

North Platte River in the SW1/4 SW/ 4 sec. 19, T. 30 N., R. 82 W.,
6th P. M., Natrona County, Wyoming, attributable to the extraor-
dinary use of the bridge incident to construction of the Kendrick
project arose out of activities of the Bureau of Reclamation; and

(b) as a result of the activities of the Bureau of Reclamation, the
County of Natrona, Wyoming, was damaged in the amount of
$20,000.

2. Accordingly, I award to the County of Natrona, Wyoming, the
sum of $20,000 as damages, and I direct that this amount be paid to its
subject to the availability of funds for such purpose.

WILLIAM J. BURE, X

For the Solioitor.

STATE APPLICATIONS TO EXCHANGE LANDS UNDER SECTION S
OF THE TAYLOR GRAZING ACT

State Exchanges-Public Interest-Classification.
An application made by a State to exchange lands outside of a grazing dis-

trict pursuant to section 8(c) of the Taylor Grazing Act, as amended, may
not be rejected because the' consummation of the proposed exchange will
interfere with the administration and disposal of the remaining public
lands.

The authority under section 7 of the Taylor* Grazing Act, as amended,
to. classify, lands does, not extend to, lands outside of a grazing district
which are applied for in a State exchange under section 8(c) of the act.
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X-36178 JANUARY 5, 1954.

To THlE SECRETARY OF THE INTERIOR.

The Director of the Bureau of Land Management has requested
instructions as to the extent of his authority to reject applications by
States to exchange lands outside of grazing districts under section
8(c) of the Taylor Grazing Act, as amended (43 U. S. C., 1946 ed.,
sec. 315g(c)). The Director states that two State applications have.
been filed for a 180-mile strip of land, presumably to be used for a,
pipeline right-of-way, and that if the applications, are allowed, it
will result in the separation of public lands on each side of the selected
lands and prevent anyone having those public lands under grazing
lease from driving his livestock from one portion of his lease to the
other. He also states that, because the strip of land runs along a.
highway, allowance of the exchanges will prevent access to the high-
way from the remaining public lands. He asks whether such ap--
plications may be rejected:

(1) because the lands are selected in such a pattern as to inter--
fere seriously with the administration and disposal of the re-
maining public lands; or
(2) because the lands are classified, pursuant to section 7 of the,
Taylor Grazing Act, as not suitable for disposition under sec-
tion 8 (c) thereof.

In my opinion, an application made by a State to exchange lands.
outside of a grazing district under section 8(c) of the Taylor Graz-
ing Act, as amended, may not be rejected on either of the grounds-
proposed by the Director.

~~~I

Stated in other words, the Director's first question is whether he
may take into account the public interest in considering State ap-
plications under section 8(c).

Section 8 of the Taylor Grazing Act, as originally enacted on June
28, 1934 (48 Stat. 1269, 1272), authorized the Secretary of the Interior
to accept on behalf of the United States any lands within the exterior
boundaries of grazing districts as a gift "where such action will pro-
mote the purposes of the district or facilitate its administration." It.
also authorized and directed the Secretary "when public interests will
be benefited thereby" to accept title to any privately owned lands.
within the exterior boundaries of a grazing district and in exchange
therefor to issue patent for not to exceed an equal value of surveyed
grazing district land or of unreserved surveyed public land. In addi-
tion, upon the application of any State to exchange lands within or
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without the boundary of a grazing district, the Secretary was author-
ized and directed:

* * in the manner provided for the exchange of privately owned lands in this
section, to proceed with such exchange at the earliest practicable date and to
cooperate fully with the State to that end, but no State shall be permitted to select
lieu lands in another State.

O'0n October 25, 1934, shortly after the passage of the act, section 8
was construed by the Solicitor of this Department as authorizing only
those exchanges with' States which would benefit public interests in the
regulation of grazing on the public range under the Taylor Grazing
Act and as imposing upon the Secretary of the Interior the duty, upon
application by a State for an exchange, to determine whether the
public interests would be benefited by the proposed exchange. (55
1.D 9.)
- Section 8 was completely revised by the amendatory act of June 26,
1936 (49 Stat. 1976). Where under the original section all provisions
relating to gifts and exchanges, both private and State, were contained
in one paragraph, the amendatory legislation appears in four subsec-
tions. As revised, subsection (a) authorizes the Secretary to accept
gifts of lands within or without the exterior boundaries of a grazing
district "where such action will promote the purposes of the district
or facilitate the administration of the public lands." Subsection (b)
authorizes the Secretary to exchange lands within or without the
boundaries of a grazing district for privately owned lands "when pub-
lic interests will be benefited thereby." Subsection (c) provides:

Upon application of any State to exchange lands within or without the bound-
aries of a grazing district the Secretary of the Interior shall, and is hereby,
directed to proceed with such exchange at the earliest practicable date and to
cooperate fully with the State to that end, but no State shall be permitted to select
lieu lands in another State. The Secretary of the Interior shall accept on behalf
of the United States title to any State-owned lands within or without the boun-
daries of a grazing district, and in exchange therefor issue patent to surveyed
grazing district land not otherwise reserved or appropriated or unappropriated
and unreserved surveyed public land; and in making such exchange the Secretary
is authorized to patent to such State, land either of equal value or of equal
acreage: Provided, That no State shall select public lands in a grazing district
in furtherance of any exchange unless the lands offered by the State in such
exchange lie within such grazing district and the selected lands lie in a reason-
ably compact body which is so located as not to interfere with the administration
or value of the, remaining land in such district for grazing purposes as set forth
in this Act.

When an exchange is based on lands of equal acreage and the selected lands
are mineral in character, the patent thereto tshall contain a reservation of all
minerals to the United* States; and in making exchanges of equal acreage the
Secretary of the Interior is authorized to accept title to offered lands which are
mineral in character, with amineral reservation to the State.
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For the purpose of effecting exchanges based on lands of. equal acreage the
identification and area of unsurveyed school sections may be determined by pro-
traction or, otherwise. The selection by the State of lands in lieu of any such
protracted school sections shall be a waiver of all of its right to such sections.

Subsection (d) contains general provisions relating both to private
and State exchanges not material to this discussion.

The subsection relating to State exchanges, in 'mandatory language,
directs the Secretary to proceed with an exchange upon application by
a State. It places two limitations upon the State's selection of lands-
first, that no State shall be permitted to select lieu lands in another
State and, second, that no State shall select lands in a grazing district
unless the lands offered by the State lie within such grazing district
and the selected lands lie in a reasonably compact body which is so
located as not to interfere with the administration or value of the
remaining land in such district for grazing purposes. Thus, aside
from the requirement that the selected land must be within the State,
there is no limitation imposed by the subsection on the selection of
lands outside of grazing districts. No discretion is vested in the Sec-
retary to determine whether the consummation of a State exchange of
lands otherwise available outside of grazing districts will "facilitate
the administration of the public lands" as is provided in subsection (a)
with respect to gifts; whether the public interests will be benefited, as
is provided in subsection (b) with respect to private exchanges; or
whether the selected lands are in a reasonably compact body so located
as not to interfere with the administration or value of the remaining
lands, as is provided in that part of subsection (c) governing State
exchanges of lands within grazing districts. Nothing in the subsec-
tion indicates that the Secretary may take into account the effect that
the consummation of such an exchange may have on the administra-
tion or disposal of other public lands outside of grazing districts.

The legislative history of the section shows rather plainly that the
Congress intended to strip the Secretary of any discretion he may have
had under section 8 of the original act to consider the public interest in
acting upon State exchanges. Members of the Senate Committee
which had the section under consideration expressed their opinion that
the intent of Congress in the original act was to make State exchanges
mandatory upon the Secretary and stated emphatically their intention
to redraft the section so that there could be no doubt that the Secretary
was to have no discretion to take into account the public interests in
acting upon State applications for exchanges.1 The Committee re-
ports on the measure state that the purpose of the amendment of see-

1 See Hearings before the Committee on Public Lands and Surveys, United States
Senate, on S. 2539, 74th Cong., 1st sees, pp. 47-49.
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tion 8 is to make mandatory the exchange of lands upon the applica-
tion of a State.2

Moreover, the Department has, since the 1936 amendment of the
section, construed the section as requiring the consummation of State
exchanges, where the State has met the other requirements of the sec-
tion. Thus, while the regulations relating to State exchanges under
the original, act stated that exchanges might be made when such ex-
changes were in the public interest (55 I. D. 200, 484), the regulations
promulgated shortly after the passage of the amendatory act deleted
any requirement that a benefit to the public interest must be shown.
(55 I. D. 582; 43 CFR, Part 147.)

One of the first State applications to exchange lands to come before
the Department after the passage of the act of June 26, 1936, was con-
sidered in State of Montana (A-20068, November 3, 1936, modified
January 13, 1937). In reviewing a decision by the Commissioner of
the General Land Office which had rejected the State's application
made under the act of June 28, 1934, the Acting Secretary said:
The reason, however, assigned for this conclusion [that lands within a national
forest may-not be exchanged] was that the exchange of lands within a forest
for lands within a grazing district would apparently not benefit the public in-
terests. Public benefit was considered as a criterion for testing the validity of
the application for exchange in the view that the authority of the Secretary of
the Interior to make the exchanges of both private and State-owned ands under
the provisions of section 8 was governed by the clause therein contained reading
"when the public interests will be benefited thereby."

After referring to the amendment made to the section in 1936 and
after quoting the first paragraph of subsection (c), the Acting Secre-
tary continued:

It will be noticed that the above-quoted portion of subdivision (c) contains no
limitation or conditions on the right of exchange except where the land selected
is within a grazing district or without the State. No power is lodged in the
Secretary of the Interior to determine whether the exchange will be a public
benefit. The statute says, "The Secretary of the Interior shalt accept on behalf
of the United States title to any State-owned lands etc." It is, therefore, believed
that this provision is mandatory and that the right of the State to select land not
within a grazing district in exchange for land that it owns cannot be denied or
abridged for the reason that the offered land lies within the exterior boundaries
of a national forest.

In several cases the Department, recognizing the mandatory lan-
guage of section 8 (c), has held that a protest against the allowance of
a State's exchange application, made by one who had the selected
public land outside of a grazing district under lease pursuant to sec-
tion 15 of the Taylor Grazing Act- (43 U. S. C., 1946 ed., sec. 315m)

2See Senate Report No. iOIJ, 74th Cong., st sees., and Senate Report No. 2371, 74th
Cong., 2d sess.
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must be dismissed so long as the State continued to assert its right to
select the land. David Hunt v. State of Arizona, A-23246 (April 27,
(1942); Secundino Cocio v. State of Arizona, A-23409 (January 30,
1943, February 23, 1943). Other instances of the Department's recog-
nition that in processing State exchange applications, it is without
discretion in the matter of determining whether an exchange applica-
tion submitted by a State is in the public interest are to be found in
Solicitor's Opinions M-31956 (October 26, 1942), and M-33608 (April
22, 1944), and in the case of State of California, 60 I. D. 322 (June 2,
1949, supplemented on August 4, 1950, p. 428). In discussing the
two categories of exchanges provided for in section 8 of the amenda-
tory act-private and State-the Department stated, on reconsidera-
tion of the case of Sidney B. Moeur, State of Arizona, and New River
Land and Livestock Company, A-25548, A-25570 (original decision
dated November 9, 1949), on March 31, 1950:

Indeed; a belief upon the part of the Secretary that public interests would not be
benefited by an exchange proposed by a State could not be regarded as an ade-
quate reason for the rejection of the State's proposal.

I agree with this statement and conclude that the Director of the
Bureau of Land Management has no authority to reject an application
made by a State to exchange lands outside of a grazing district under
section 8 (c) of the Taylor Grazing Act, as amended, on the ground
that the consummation of the exchange would seriously interfere with
the administration and disposal of the remaining public lands.

In this connection, however, the Director's attention should be
called to the provision in subsection (d) which authorizes either party
to an exchange based on equal values to reserve easements or rights of
use. It would appear that much of the difficulty envisioned by the
Director could be eliminated, where land is selected along a highway,
if the Government were to reserve the right of access to the highway
across the selected land.

II 

Section 7 of the Taylor Grazing Act, as originally enacted, author-
ized the Secretary, in his discretion, to examine and classify any lands
within grazing districts which were more valuable and suitable for the
production of agricultural crops than for native grasses and forage
plants and to open such lands to homestead entry.

Before any grazing districts, provided for by section 1 of the act (43
U. S. C., 1946 ed., sec. 315), were established, all of the vacant, unre-
served, and unappropriated public lands in 12 of the western States
were temporarily withdrawn from settlement, location, sale or entry
and reserved for classification and pending a determination of the
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most useful purpose to which such lands might be put in consideration
of the provisions -of the Taylor Grazing Act (Executive Order No.
6910, dated November 26, 1934, 43 CFR 297.11). A similar order
later withdrew and reserved the public lands in 12 other States (Execu-
tive Order No. 6964, February 5, 1935, 43 CFR 297.12). Executive
Order No. 6910 was held in a Solicitor's opinion of February 8, 1935
(55 I. D. 205) to permit the establishment of grazing districts under
section 1 of the act but to prevent the exchange of lands under section
8, the sale of isolated tracts under section 14, and the leasing of lands
under section 15 of the act. The two general withdrawals were
amended at various times during the years 1935 and 1936 to permit
exchanges, sales and leases under the act. (Executive Order No. 7048,.
May-20, 1935, 43 CFR 297.14; Executive Order No. 7235, November
26, 1935, 43 CFR 297.15; and Executive Order No. 7363, May 6, 1936,
43 CFR 297.17.)

However, all of the public lands in the named States having been
withdrawn except from the operation of the Taylor Grazing Act, the
operation. of other public-land laws virtually ceased in those States.
The initiation of rights to the public lands under those laws was pre-
vented where the initiation of such rights depended upon the avail-
ability of vacant, unreserved, and unappropriated public lands. In
addition, the withdrawals prevented the satisfaction of many rights
which had previously been granted to the States and to private indi-
viduals by the Congress to select vacant, unreserved, and unappropri-
ated public lands for various purposes. Many of these rights had
been outstanding for years. Thus, States which had unsatisfied school
grants were precluded from selecting lieu lands for those lost to the
States under the original grants because of settlement, because of their
inclusion in Indian or other reservations, or because of their mineral
character. (See 43 U. S. C.,1946 ed., sec. 851 et seq.)

It is against this background that the amendment of section 7 on
June 26, 1936, must be considered. As amended, section 7 (43 U. S. C.,
1946 ed., sec. 31Sf), insofar as it is pertinent to this discussion,
provides:

* * * the Secretary of the Interior is hereby authorized in his discretion, to
examine and classify any lands withdrawn or reserved by Executive order of
November 26, 1934 (numbered 6910), and amendments thereto, and Executive
order of February 5, 1935 (numbered 6964), or within a grazing district, which
are more valuable or suitable for the production of agricultural crops than for
the production of native grasses and forage plants, or more valuable or suitable
for any other, use than for the use provided for under this Act, or proper for
acquisition in satisfaction of any outstanding lieu, exchange or script rights or
land grants, and to open such lands to entry, selection, or location for disposal
in accordance with such classification -under applicable public-land. laws : * *
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The section added to the category of lands which the Secretary
might, in his discretion, examine and classify those lands withdrawn.
by the two genera] withdrawal orders and authorizes the examination,
classification, and opening of those lands which he finds to be "more
valuable or suitable for any other use than for the use provided for in
this Act, or proper for acquisition in satisfaction of any outstanding
lieu, exchange or script rights or land grants." Nothing in the sec-
tion indicates that the exchanges provided for in section 8 (c) are with-

in its scope.

The section permits classification for the satisfaction of outstanding
exchange rights. It thus embraces only those exchange rights which
had previously been granted. It does not include the right not pre-
viously enjoyed by the States to exchange lands which they owned with
the United States, conferred by section 8 (c).

A construction of section 7 to permit the classification of lands out-
side of grazing districts applied for by States under section 8 () of
the act would be inconsistent with the stated purpose of section 8 ().
The power to classify in one's discretion implies the power to refuse to
classify. Thus by a refusal to classify or by a classification for an-
other purpose than a State exchange, a State's application could be de-
feated. Surely it cannot have been intended to permit, by means of
the power to classify, the rejection of the privilege conferred under
section 8 (c). A more reasonable construction of section 7 is that
lands applied for under section 8 (c) are not within the scope of the
classification power conferred.

I conclude, therefore, that the authority of the Secretary of the
Interior under section 7 of the Taylor Grazing Act, as amended, to
classify lands does not extend to lands outside of a grazing district
which are applied for by a State under section 8 (c) of the Taylor
Grazing Act..

CLARENCE A. DAVIS,
So0citor.

State Exchanges-Classification.

An application made by a State, pursuant to section 8 (c) of the Taylor Graz-
ing Act, as amended, to select lands withdrawn by either of the two Execu-
tive orders mentioned in section 7 of the Taylor Grazing Act, as amended,
or within a- grazing district may not be rejectedk merelybecause the lands
may have been classified pursuant to section 7 as being suitable for disposi-
tion under another of the public-land laws.

Unless rights have been initiated in the classified lands, any prior classifica-
tion thereof must be disregarded in considering a State's exchange
application.
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M-36178 (SUPP.) MARCH 4, 1954.

ro ASSISTANT SECRETARY ORMELEWIS. '

This responds to your memorandum dated January 18, 1954, in
which you requested my opinion whether, 'in view of the opinion ex-
pressed in my memorandum dated January 5, 1954, the Secretary has.
authority to reject a State application to exchange lands under section
8 (c) of the Taylor Grazing Act, as amended (43 U. S. C., 1946 ed.,.
sec. 31 5g (c)), if the lands have been classified before the receipt of
the State's application and, if so, what classification is necessary in,
order that such authority exist.

I shall assume for the purposes of this discussion that your question
is directed to the classification of lands which were withdrawn by
either of the two Executive orders mentioned in section 7 of the Tay-
lor Grazing Act, as amended (43 U. S. C., 1946 ed., sec. 31Sf), 'or
which are now or may hereafter be included in grazing districts and
that it does not' relate to the Secretary's authority with respect to lands
which may otherwise have been withdrawn for classification 2 or which 
may have been classified under some other authority.3

In my opinion, and speaking generally without regard to the par-
ticular facts which may exist in aigiven case, the fact that lands may
have been classified under section 7 of the Taylor Grazing Act
before. the filing'of a State application under section 8 (c) 'of the act
provides i6 basis for. rejecting a States application. The mere cl'a's-
'sification 'of lands under' section , 'without more, does not remove
the lands from the operation of section 8. It would seem that: if the
lands 'selected by a State tinder an exchange application' meet the
requirements of section 8 (c), the fact that theselected lands may have
been classified as suitable for some other use is immaterial.'
''There is nothing binding about a 'classification.' While it may

represent the considered judgment of the classifier based upon the
best evidence aailabld'at the time of the classification, it is subject to
revocation "at any time or to revision upon a showing of changed.
conditions, additional facts, or other factors indicating error in the!
classification. '

IExecutive Order No. 6010, dated November' 26, 1934 (43 FR 297.11) and Executive
Order No:; 6964, dated'February'5,1935 (43 CFE; 297.12) .

2 .E. g., all lands containing, oil shale deposits have been temporarily withdrawn for
investigation,; examination and classification (Executive Order No. 5327, dated April'
15, 1930, 48 CFR 297.8). Such lands are, however, subject to oil and ga& leasing under-
the' terms of the 'Mineral' Leasing Act (Executive' Order No. 6016, Fobrfary", ,1933, 43
CFR 297.10).

3 Lands-classified as power sites, for example, maybe disposed of only, after a determina-
tion by the Federal,-Power Commission that the value of the lands for t6 purposes of power
devblopiment will 'not be injured or' destroyed'by 'location, entry or selection under the
public-land laws and then only subject to such conditions as the Commission'may iinpose.
le U. S. C., 1952 ed., sec. 818.
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Since I have already concluded that the authority of the Secretary
under section 7 to classify lands does not extend to lands outside of
grazing districts which are applied for by a State under section 8(c),
I am of the opinion that it would not be incumbent upon a State to
disprove a classification already assigned to the selected land. Since
lands 4pplied for under section 8(c) are not within the scope of the
power of classification conferred upon the Secretary by section 7, it
follows that any classification which may have been assigned to lands
prior to the recipt of a State's exchange application must be disre-
garded in considering the State's application.

Section 7, after authorizing the Secretary to classify lands "which
are * * e more valuable or suitable for any other use than for
the use provided for under this Act * * e provides:

* * * Such: lands shall not be subject to disposition, settlement, or occupa-
tion until after the same have been classified and opened to entry: * * *

Where such lands are located within grazing districts reasonable notice shall
be given by the Secretary of the Interior to any grazing permittee of suck
lands. The applicant, after his entry, selection, or location is allowed, shall be
entitled to the possession and use of such lands: Provided, That upon the applica-
tion of .any applicant qualified to make entry, selection, or location, under the
public-land laws, filed in the land office of the proper district, the Secretary of
the Interior shall cause any tract to be classified, and such application, if
allowed by the Secretary of the Interior, shall entitle the applicant to a pref-
erence right to enter, select, or locate such lands if opened to entry as herein
provided.

Of course, if the lands selected by the State have, in addition to
being classified, been o pened to entry and if, as a result of sich open-
ing, rights in the classified lands have been initiated, the State's selec-
tion must be rejected. In such a case, however, the rejection would
not be because the lands have been classified but because prior rights
have been initiated and the lands selected do not meet the test pre-
scribed in section 8(c) that the selected lands must be surveyed graz-
ing district lands not otherwise reserved or appropriated or unap-
propriated and unreserved surveyed public lands.

A question arises whether, in view of the provision in section 7
granting 'a preferenco right to a qualified applicant to enter Iand
classified as the result of his application, such an application would
require the rejection. of a subsequent State application to select the
same land under section 8 (c) In my opinion, if the application has
not been allowed, the selected land is still available for acquisition
by the State. This is so because an application to enter land subject
to classification, under section 7 confers no right in-the land upon the
applicant. -It merely gives the applicant a preference right, to enter
the land if it is opened to entry as the result of his application.' Thus,
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if a State's application under section 8 were filed after the receipt
of an. application under section 7Ito enter lands under the homestead
laws and after the lands were classified pursuant to the homestead
application, but before the allowance of the entry, the State's applica-
tion could not properly be rejected merely because of that classi-
fication. Until the application to enter has been allowed, no rights

'have been initiated in the lands which could defeat the State's
application. The Secretary would be compelled in such a situation,
under the mandatory language of section 8(c), to allow the State's
application, if the State otherwise met the requirements of section 8.

I conclude, therefore, that the Secretaryvdoes not have authority to
reject a State's application to exchange lands under section 8(c) of
the Taylor Grazing Act; as amended, merely because the lands may
have been classified under section 7 of the act prior to the filing of
the State's application, and that until rights have been initiated in the
classified land by the allowance. of a preference right application
under section 7 or, following the opening of classified lands, by the
entry on the opened land by qualified applicants, any such classifica-
tion which may have been assigned to the lands selected by a State for
exchange purposes must be disregarded in considering the State's
exchange application.

I-do not wish it to be understood by what has been said above that
I hold the opinion that a State's application to exchange lands under
section 8 (c) of the Taylor Grazing Act, as amended, must be allowed
in every case. No such application is, of course, subject to allow-
ance unless and until the State has met all of the applicable require-
ments of section 8.

WILLIAM J. BURKE,
Acting Solicitor..

UNITED STATES v. AL SARENA MINES, INC.

A-26248 Decided January 6, 1954

Mining Locations-Application for Patent-Jurisdiction of Department.
This Departmentfmay entertain a protest filed.by the Departmentof Agricul- 

ture and threafter institute adversary proceedipgs againstthe validity of
Mining claims at ahy time prior to: the issuance of patents covering such
claims.

When an applicant for a mineral patent, after proper notice and full oppor-
tunity to be heard, withdraws from a hearing held to determine the validity
of its claims without putting in its evidence, it is proper for the mafager to
proceed with the hearing and to base his decision on the evidence submitted

Iagainst the claims.
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When an applicant for a mineral patent charges that it submitted evidence at
a hearing which does not appear in the transcript of the hearing and when
the manager admits that a complete transcript at the hearing was not
obtained because of the conduct of the applicant's counsel, this Department
will not undertake to render a final opinion on a record admittedly incomplete.

When the evidence which the appellant claims is not included in the tran-
script consists largely of the reports of an assay and where it is admitted
that the transcript of the hearing is not complete in that respect, then in
order to prevent the very substantial delay necessarily occasioned by a
remand of the proceedings, appellants are permitted under: supervision of
employees of this Department, to take new samples and submit new assay
reports for the record in place of those alleged to have been omitted from
the original transcript.

It appearing from all the evidence including new assay reports of samples taken
jointly by the appellants and the Bureau of Mines that a sufficient mineral-
ization of appellants' claims is established to justify a prudent man in the
further development of the property and the other requirements of the
statute having been complied with, patent to the appellants should issue.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Al Sarena Mines, Inc., has appealed to the Secretary of the Interior
from a decision of the Assistant Director of the Bureau of Land Man-
agement dated April 27, 1951, holding for cancellation mineral entry,
Oregon 0665, insofar as that entry embraces 15 lode mining claims
situated within the Rogue River National Forest in Oregon.

On October 4, 1948, Al Sarena Mines, Inc., applied for mineral
patents covering 23 lode mining claims situated in secs. 20, 21, 28, 29,
and 30, T. 31 S., R. 2 E., W. M., Oregon. Thereafter, in accordance
with the provisions of 30 U. S. C., 1946 ed., sec. 29, notice that appli-
cation had been made to patent the claims was published. No adverse
claims were made during the period of publication and, thereafter, the
purchase price was paid. On April 6, 1949, a Final Certificate of
Mineral Entry was issued to the applicant. The certificate recited that
upon presentation of the certificate to the Director of the Bureau of
Land Management "together with * * * the proofs required by law,
a patent shall issue * * * if all then be found regular." The certifi-
cate contained the added statement that "Patent will be withheld by the
Bureau of Land Management pending a report by the Regional Ad-
ministrator, Region I, upon the bona fides of the claims."

On April 13, 1950, a protest against the validity of 15 of the 23
claims was -filed with the land office by the Regional Forester, North
Pacific Region, Department of Agriculture. The protest included a
request that the 15 claims be declared null and void and that the appli-

330185-55-21
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cation .for patents on. the, 15 claims. e rejected, -On April 2, 1950,
adversary ,proceedings. were instituted by the Ufnited Stafe against
the validity, of- the .15. claims involved in, thisproceeding and embraced
in the entry of Al Sarena Mines, Inc.' The notice of the contest, which
was addressed to 'Al Saren'a 'Mines, Inc.,"'set forthIthe charges that
he land invo'ved in the 1 cT'laims listed'in the notice is nomineral
inchaiacter that m inerals ha ve not, been n any of th elaims 
in sufficient quantities to constitute a valid discovery, and that, as to
fivet of' the claims, the requisite expenditure of $500 in improvements
and developmientha'd not been made.

O J Ma'y22, 1950, Al lsarna Mines, Inc. filed an -answer to the
charges, embodying what it designated as demurrers- and a motion to
dismiss. 

A .hearing as set forSepteimber- 13, 1950, ,before the m anager of
the land. office at Portlandj Oregon. At the appointed time, represent-
atives'of the'contesfee appeared with eounsel and the Department of
Agriculturewas represented by counsel.. The contestee demanded at
the outset of the hearing that its demurrers be acted upon bef ore pro-
ceeding with'the hearing on the merits -of the case. The manager
thereupon ruled on the demurrers as motions and denied 'them. The'
c'eo'ntestee then' noted an appeal to- the Solicitor -of the Department.
Contestiee and itscounsel'then'withdrew from the' hearing.

Before the contestee :departed, counsel for the )epartmentof' Agri- -.
culture stated that the intention of that Department was not to have
the claims declared null and' void-'but only that the application for
patents be. denied._

After the departure of the contestee and it counsel, counselfor the
-0-0x': ; Department.'of:Agriculture introduced its eidence relating to the
validity of the claims. .

On December 14, 1950, 'the manager sustained the protest and can-
celed the mineral entry with respectto the .5 claims: O'April 27,
1951, the Assistant Director of the Bureau.'of L andManagement
affirmed the decision of the manager, stating that his decision did not
invalidate the claims and tlvit the claimant could retain'possession of
the claims for the purpose of continuing its efforts to 'make vali
discoveries.. . \ n .,; 

On appeal, Al Sarena Mines, Inc., makes 18 assignments of 'error.
Briefly' staited, its contentions are, first that it was entitled to a
patent prior 'to the. filing of the protest and, therefOre, that this De-
partment had no authority to entertain the protest; and, second, that
there were certain irregularities in theprotest and in the manner in 
which the hearig as conducted..
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The appellant's first contention is that it had acquired equitable
title to the claims by reason of its payment of the purchase price, the
submission of its proofs, the acceptance. of those proofs by the local
land office, the issuance to it of a final certificate, and the fact that no
adverse claim had been made during the period of publication, and,
therefore, that this Department had no jurisdiction to entertain the
protest of the Department of Agriculture.
- The contention is untenable.- The power of this Department to
supervise and control the sale and disposition of the public domain,
including mineral lands, has long been recognized. Knight v. United
States Land Association, 142 U. S. 161 (1891). Its jurisdiction to
inquire into -the extent and validity of rights to public land claimed
against the Government does not cease until the legal title to the land
has passed. Michigan Land and Lumber Co. v. Rust, 168 U. S. 589,.
593 (189). "A mining location which has not gone to patent is of
no higher qualify and no more immune from attack and investigation
-than are unpatented claims under the homestead and kindred laws."
CamIeron et al. v. United States, 252 U. S. 450, 460 (1920). As the
Supreme Court said in the Cameron case, "the land department has no
power to strike down any claim arbitrarily, but so long as the legal title
remains in the Government it does have power, after proper notice and
upon adequate hearing, to determine whether the claim is' valid and,
if it be found invalid, to declare it null and void."

Thus, there must be a determination by this Department, the tribunal
in which jurisdiction is vested under the public-land laws, that the
requisites of the mining laws have been fulfilled. Cf. Cosmos Explo-
ration Company v. Cray Eale Oil Company, 190 U. S. 301, 312 (1903).
Among the requisites to obtain a patent to a lode mining claim is the
discovery of "valuable mineral deposits" "within the limits of the claim
located." (30 U. S. C., 1946 ed., secs. 22 and 23.) In determining
whether mineral deposits discovered on public lands are "valuable,'
the test to be applied is whether they are "such as would justify a
person of ordinary prudence in the further expenditure of his time
and means in an effort to develop a paying mine." Caneron et al. v.
United States, supra, 252 U. S. at p. 459.

The fact that the protest by the Department of Agriculture was not
filed until after the expiration of the 60 days of publication of the
application for patent does not deprive this Department of jurisdiction
to inquire into the merits of the patent application nor does the fact
that no adverse claim was filed within that period vest equitable title
in the appellant.
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Section 2325 of the Revised Statutes (30 U. S. C., 1946 ed., sec. 29),
after providing for the publication of the notice of application for
'patent, provides:

* * * If no adverse claim shall have been filed * * * at the expiration of the
sixty days of publication, it shall be assumed that the applicant is entitled to a
patent * * * and that no adverse claim exists; and thereafter no objection from

* third parties to the issuance of a patent shall be heard, except it be shown that
the applicant has failed to comply with the terms of this chapter.

Under section 2325, third parties may object to the issuance of a
'mineral patent, even after the period of publication has passed, upon
.a showing: "that the applicant has failed to comply with the terms of
this chapter." If equitable title vested upon the expiration of the
publication period in the absence of an adverse claim, there would be
no justification for permitting third parties to show noncompliance
with the law.

* Section 2326 of the Revised Statutes (30 U. S. C., 1946 ed., sec. 30).
-provides that where an adverse claim is filed during, the period of
publication all proceedings shall be stayed until the controversy shall
have been settled or decided by a court of competent jurisdiction or
the adverse claim waived. That: provision, however, has application
only to claims of rival mineral claimants and has no application to
adversary proceedings instituted by the Government. Cameron et al.
v. United States, supra, 252 U. S. at p. 463.

The regulations of the Department relating to mineral entries within
national forests (43 CFR, Part 205) require that the Department of
Agriculture shall be notified of applications for patents (43 CFR
205.2) and they.do not impose a mandatory time limit within which a
protest against a. mineral entry must be filed by the Department of
Agriculture. In fact,. the-regulations provide thatI a protest on be-
half of that:Department may be initiated against any claim, mineral
or nonmineral, embracing lands: within -a national forest '"at any time
prior to patent." (43 CFR 205.6.)

The fact that the appellant had paid the purchase price, submitted.
its proofs, and 'received a final certificate does not detract from this
Department's.authority to inquire into the merits of the claims. Un-
less there has been a discovery of valuable minerals within the limits
of the claims, there have been no valid locations and the claims can-
not go to patent.

The payment of the purchase price and the submission of proofs
are-but two of' the requisites of the mining laws, and'although the
possession of a final certificate has been regarded by some courts as
vesting' equitable.tite in the holder thereof, nevertheless the courts
recognize the authority of this Department to cancel such a certificate
if it be shown that there has not been a compliance with the require-
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ments of the law. United States v. Record Oil Company et al., 242
Fed. 746 (D. C. Calif., 1917); El Paso Brick: Company v.. McKnight,
233 U. S. 250 (1914). Even after a judgment of a court in a proceed-
ing by an adverse claimant under section 2326 of the Revised Statutes
on the question of the right of possession, this Department may pass
upon the sufficiency of the proofs to ascertain the character of the land
and to determine whether the conditions of the mining laws have been
complied with. See Lane v. Cameron, 45 App. D. C. 404 (1916). The
cases cited by the appellant are not to the contrary. They deal with
the right of possession as between rival mineral claimants and not
with the question of title as between the Government and an applicant
for a mineral patent. As between the Government and such an appli-
cant, equitable title does not pass until the applicant has done every-
thing which, under the law, is required of him to secure the legal title.
Teller v. United States, 113 Fed. 273,280 (8th Cir., 1901).

The final certificate issued to Al Sarena Mines, Inc., certainly does
not imply that equitable title passes therewith. It recites on its face
that patents will issue upon the presentation of the proofs required
by law, and it contains the additional statement that the patents will
be withheld pending a report on the bona fides of the claims. This lat-
ter statement is in accordance with the requirements of the depart-
mental regulations that the Department of Agriculture must be noti-
fied of applications for patents to mineral lands within national
forests and with the recognized authority of this Department to in-
quire into the question whether equitable title has vested. Cf. Brown
v. Hitchcock, 173 U. S. 473,4T6 (1899).

Thus, all that can be claimed by the appellant through the posses-
sion of the final certificate is that patents will be issued if all is found
proper, i. e., if full compliance with the mining law is. shown.

It is apparent, therefore, that until this Department had-determined
that all the requirements of the law had been met, it had ample author-
ity to entertain the protest of the Department of Agriculture and to
order adversary proceedings against the validity of the claims.

III

Turning now to the assignments of error respecting the protest and
the conduct of the hearing to determine the validity of the claims,
for the most part, they appear to be immaterial and without substance.

It is asserted that the protest was fatally defective because it was
directed against the "Al Sarena Mining Company" and not "Al Sarena
Mines, Inc.," was undated, and was not under oath.

The misnaming of the appellant in the protest was cured by the
notice of contest addressed to the appellant under. its proper name.
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The appellant responded to the notice, and it was not misled or harmed
in any way by the slight error made by the Department of Agriculture
in naming the locator. Cf. Qole v. Rcdph; 252 U. S. 286; 293' (1929).

As to the other two alleged irregularities in the protest, it is suf-
ficient to say that the regulations of the Department do not require
such protests to be dated, and they specifically provide that they need
not be under oath.' 43 CFR 205.6.

Of the numerous irregularities in the conduct of the hearing alleged
by-the appellant, only a few require mentioning.

The first of these is that the manager erred in conducting the hearing
in accordance with the regulations of the Department as embodied in
Title 43, of the Code of Federal Regulations instead of under the
"rules of evidence and the rules of practice and procedure as obtain in
Federal and State courts" as allegedly agreed upon between the appel-
lant and the former Solicitor of the Department. The former So-
licitor of the Department has denied that any such agreement was
made.'

The second charge to be mentioned is that the manager erred in con-
tinuing the hearing after the appellant had noted its appeal fromthe
rulings on the demurrer, and that all the testimony offered by the
Department of Agriculture after the appellant had withdrawn from
the hearing is inadmissible and may notbe considered.

This contention is based upon the assertion that the Federal Rules:
of Civil Procedure were applicable to the hearing, and that under those
rules evidence on the merits of a case cannot be received during.the-
pendency of an appeal from a ruling on demurrers filed in the pro-.
ceeding., The Federal Rules of Civil Procedure were not applicable
to the hearing, and the Rules of Practice. of the Department (43 CFR,
Part 221) do not provide for any such procedure. The purposeof the
hearing under the Department's Rules, of Practice is to give both
parties full opportunity to present their evidence and if a claimant:
chooses to withdraw from the hearing without submitting his evidence.
orsubjecting the Government witnesses to cross-examination, he must
bear the consequences.

The appellant's claim that this Department refused to give the
appellant a bill of particulars is without foundation. The notice of
contest set out explicitly the charges brought against the claimant.

Nor was the appellant harmed in any way by the fact that the'
manager permitted the Department of Agriculture to change its plea
that the caims be declared null and void to one that the application for
patent be denied.

The -contest was initiated to determine the validity of the'claims.
All that this Department was seeking to do was' to' obtain sufficient
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information upon which to base a determination of the validity of the
claims. Any charges made b the D epartment of Agriculture had to
be proved to be substantiated, and the purpose of the hearing was to
give the appellant a full opportunity to overcome these charges and
to sustain its claim to a right to receive the patents. The appellant,
having had full opportunity to participate in. the hearing, chose to
withdraw therefrom without submitting its evidence. The manager
was, in such circumstance, fully justified in permitting the contestee
to submit its evidence against the validity of the claims, and thereafter
to base his decision on the testimony adduced at the hearing.

IV

However, after the present appeal reached the Department for con-
sideration, representatives of the appellant were accorded an oppor-
tunity to present an oral argument to the then Solicitor. Following
that oral argument, representatives of the appellant were permitted
to examine the transcript of the hearing in the office of the'-Solicitor.
Subsequently, the Solicitor received a letter dated June 23, 1951 ,from
the appellant's secretary-treasurer in which the assertion is made that
at the hearing there was' read by the appellant into the record-

* * * a wealth of legal prima-facie evidence, which evidence was received
therefor without objection, but which evidence could not be found in the record
by an inspection thereof.

The manager admits. that a complete transcript of the proceedings
was not made up to the point where the appellant and its counsel with-
drew. He attributes the failure of the reporter. to get a complete
transcript to the boisterous conduct and the rapid and incoherent man-
ner in which the counsel for the appellant proceeded.'

* Neither the manager nor the reporter are to be censored if the con-
duct of counsel for the appellant was such that it was impossible to get
a complete transcript.. On the other hand, it is not the wish of this
Department to penalize any claimant for the conduct of his counsel.

However, the reports of assays of samples of. the various claims were
not included in the file when it reached this office, and although copies
thereof were later supplied, owing to the insistence of appellant that
it had been -greatly prejudiced by this and many other omissions in.
the formal record and because of the confusion resulting, it was deter-
mined to require new assays to be submitted. Pursuant thereto, by
agreement between the claimant and this office, new samples were ex-
tracted from. outcrops on each of the claims by a.joint group consist-
ing of a competent and, registered mining engineer representing the-

1 See pthe manager's letter of October 2,1950, to the Director.
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appellant and a team of employees of the Bureau of Mines represent-
ing the Govermnent. This group visited the property, inspected all
the claims, and took samples from'all of the claims which were care7
fully retained in their possession during the 5 days required to crush
the samples and prepare them for shipment, and thereafter, under the
control of this joint group, the samples were shipped to an acceptable
laboratory for analysis. The resulting assay reports submitted and
now on file show that the samples contained silver and gold of suffi-
cient value to justify a person of ordinary prudence in, Ifurther exa7
pending his time and money in an effort to develop a paying mine.

A report of the mineral examiner of the Department made in 1949
contained this-statement:

The indications are that the central mass is all mineralized to some extent,
* and if the prospective parallel shear and mineralized zones should, prove to be
extensive in length and depth, the possibilities are good that the whole mass
could be developed, mined and milled at a profit by low cost large scale mining
methods. The topography is such that any one of three methods might be em-
ployed, i. e., glory holing, shrinkage system and open pit mining. * *

; 0 Thef examiner further discusses the costs under these various
methods, and the costs estimated by him of mining and milling the
material of the claims are well below the lowest of the assay reports
of value. This would seem; to confirm that by careful and* prudent
operation the appellants may continue to develop the property with
reasonable hope of success. The assays, therefore, showing minerali-
zation in paying quantities on all of the claims, and the cadastral

* :; engineer on September 27, 1948, having certified that more than $500
has been expended in development and improvements on each claim,
the requirements of the statute would seem to be met.

' While it may not be of legal significance, it should be noted that
all of the persons, including Government employees, who have in-
spected this property, report that these appellants have quite obviously

* spent amounts estimated from $150,000 to $200,000 over a long period
* of years in the operation of the works, tunnels, removal of overburden,
installation of a mill, etc., and this fact alone would seem to indicate
that at least the appellants are themselves convinced of a future profit-
able development of the property. It might also be noted that the
amounts already expended by the appellants are estimated-to be two

* or three times the value of such timber as is located on the premises,
which would seem to negative the suggestion Which appears in the
record that the appellants are; more interested in the timber than in
the mine.

The entire matter has had the most careful examination by this
Depirtment from-all available ources, including the securing of new
and independent assays of the claimsundertheDeartmet's immedi.
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ate supervision, and it seems that the statutory requirements have been
complied with.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17
P. R. 6794), the case is remanded to the Bureau of Land Management
with instructions to process the application for patent.

CLARENCE'A. DAvIs,
Solicitor.

UNITED STATES v. M. W. MOUAT ET AL.

A-26181 Decided January 11, 1954

Reconsideration-Placer Mining Claim-Elements and Rule of Discovery
of Valuable Mineral Deposit.

Change in factual situation by new evidence warrants modification of decision
on reconsideration.

Discovery of valuable mineral deposit within limits of claim is-essential to a
valid location.

Where minerals have been found and the evidence is of such a character that
a person of ordinary prudence would be justified in the further expenditure of
his labor and means, with a reasonable prospect of success, in developing a
valuable mine, the requirements of the statute ate met.

To constitute the basis of a location, a discovery need not then yield a profit
or be a paying mine provided it has, a present or prospective commercial
value.

RECONSIDERATION

Adversary proceedings were instituted by the United States- against
M. W. Mouat et al. to cancel the Lake Placer mining claim located
in sec. 20, T. 5 S., R. 15 E., P. M., Montana. The manager's decision
of November 5, 1947, was appealed to the Bureau of Land Manage-
ment and later to the Secretary of the Interior. By his decision
(A-25527) of January 2, 1949,* the second amended location was
held invalid,' but whether a valid discovery had been made on the
original and. first amended locations was not determined because the
evidence "lacks the degree of completeness which would warrant an
unequivocal finding that * * * the minerals on the claim do not
constitute 'valuable mineral deposits." The case was remanded,
and a second hearing was held before- the manager. On March 4,
1950, he held that a valid discovery had not been made, "but inasmuch
as the defendant has had, with the exception of the short time pre-
vious to the war, only since June, 1949, to do any development work
on the claim, I recommend that he should have more time to conduct
his hydraulic operations to see if he can present conclusive evidence

* 60I. D 280 (1949).
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that he can develop the Lake Placer claim' as a profitable placer opera-
'tion." -

The manager's holding was appealed to the Bureau of Land Man-,
agement which held, "It does not appear that there'has been a dis-

covery.": - It vdispose of the nanager's recommeidation" for addi:
tional time to* experiment' with hydraulic operations by-sayinig that
appellant has had ample opportunity to deovelop the property,- a-
though when that opportunity was available was not disclosed.

' R :The Bureau of Land Management decision was appealed again to
the Secretary of the Interior.- The appellants now seek to have the
Secretary's decision (26181) of May 16, 1951,*0 reconsidered on
two principal grounds, to wit, newly discovered evidence and errors
of law.

A review of the decision indicates that the magnesium-bearing mam-
terial on the claim did not constitute a "valuable mineral deposit" be-
cause "there is no demand or market" and "they have no -economic
value" and "there is no practicable method of using them. for com-
mercial purposes." A more careful examination, of the testimony,
however, reveals that the Government witnesses admitted that agri-
cultural crops deplete the, soil of magnesium and phosphate which

* must be restored with fertilizer (Tr. second hearing, pp. 52 and 244);
that olivine is used in the process of the manufacture of such fertilizer
' (Tr. 33, 34); that there are unlimited quantities ("billions of tons")
of olivine and other magnesium-bearing' rocks on -the claim (Tr. 11,
13):; that these, minerals have been used commercially in the'manu-
facture of fertilizer in the States of Washington and Tennessee (Tr..
;68,34).:;:i:- tii ;-.;; 2; fS :00 - :04 ::0 $: ;ir;7

3With regard to chromite, the decision turns on the lack of "economic
value"'' because "there is no available market' 2 , and"the:percentage
*of chromium * .:* * is insufficient to be. regarded as a practical
source of 'chromium."
: ,Since.the opinion was written, however, H. A. Doerner, of-- the

: : Bureau of Mines, has reported a new smelting process in an'article 5

in which it is said, "The preceding-estimates and.the excellent results

* 601. D. 473 (1951).
The RFC engineer geologist testified as follows: "As I understand, counsel has informed

me that for a discovery t be valid, it must be valuable as a matter of present fact, and
anticipatory vaiueis not to be considered."; (Tr. p. 139.)
\ 2 owever, the testimony of Mr. Sholes, a Government witness, disclosed that: in the
first quarter of 1949 the United States imported 306,240 short tons of ,chromite and
produced domestically only 152 tons' (Tr. p 36). Mr. 'Sievrsi, a Government witness,
testified there would probably be .a market if the cost of milling could be .reduced (Tr.
_p.67).-
-; 8"Can the United States Use its'Low-grade Domestic Chrome Ore?" Enagineeragearnd
-Mnigr Journal, August: 1952. The author has left the:Bureau and is employed on the
appellant's property by the American Chrome Company.
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achieved in smelting low-grade ore make it quite apparent that the
cost of smelting 40 percent Mouat concentrates will not exceed the
cost of smelting up-graded 48 percent material by more than 1.5 cents
per pound of chromium in the alloy. The difference may be less, and
it is certainly small if compared to the cost of chemical beneficiation or
to the 10-cent bonus offered by GSA for up-graded or high-grade
products."

The Bureau of Mines Report of Investigation 4929, dated December
1952, asserts that all of the Pacific Northwest chrome ores are suitable
for making refractories. The Bureau's investigation was being con-
ducted at the time of the second hearing and was alluded to in the
testimony of one of the Government witnesses (Tr. p. 114). The
results of that investigation, of course, were not then known.

In addition, Robert H. Nelson, the RFC's principal engineer and
a professional mining geologist who testified in this case, has written
a letter dated July 15, 1953, in which he states that he knew nothing
of the Udy patents when he testified, but that he has since discovered
that during the war Montana chrome concentrates were used in indus-
try after being-processed by the Udy method. That since the min-
:eral has a demonstrable value "then a prudent man could well be
justified in spending time and money to determine whether or not the
chrome-bearing material occurred in sufficient amounts on the Lake
Placer claim to make a paying mine out of the venture. I do not*
know if sufficient testing has been done on the property to determine
this point."

Since the decision was written, the appellant has executed a con-
tract with a corporation for extensive mining development operations
of his chromite holdings, and the corporation in turn has a contract
to produce many million dollars .of concentrates for another Govern-
ment agency.

The decision under review [A-26181, May 16, 1951] concludes that
the claim is invalid because "the minerals discovered on the Lake
Placer claim are of such a nature that they lack value as marketable
commodities" and, accordingly, a person of ordinary prudence would
not be justified in the further expenditure of his time or money in an
effort to develop a paying mine.-
-Even though the later factual- developments mentioned above have
clouded the wisdom of that finding, a brief review of the law is
deemed advisable.,

The congressional policy governing the case provides:

- Other placer locations in the proximity of this claim have been patented though the
minerai discoveredwas chrome crystals (Tr. 155).
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* * * all valuable mineral deposits in lands belonging to the United
States * * * shall be free and open to exploration and purchase, and the lands
in which they are found to occupation and purcahse * *. [30 U. S. C., 1946
ed., sec. 22.]

The discovery of a valuable mineral deposit within the limits of:
the claim is an essential to a valid location.5 "To constitute a valid
discovery upon a claim for which patent is sought, there must be ac-
tually and physically exposed within the limits thereof a vein or lode
of mineral-bearing rock in place, possessing in and of itself a present
or prospective value for mining purposes * * * ." East Tintic
Consolidated Mining Claim, 40 L. D. 271.

The rule of discovery was announced by the Department in Castle v.
Womble, 19 L. D. 455, which was quoted and approved by the Supreme
Court of the United, States in Clrisman v. Miller, 197 U. S. 313. It
reads:

Where minerals have been found and the evidence is of such a character that
a person of ordinary prudence would be justified in the further expenditure of
his labor and means, with a reasonable prospect of success, in developing a valu-
able mine, the requirements of the statute have been met.

Some of the factors which the prudent man would be privileged
to examine in determining whether he had made a discovery are
announced in Jefferson-Montana Copper Mines Company, 41 L. D.
320, as follows:

The size of the vein, as far as disclosed, the quality and quantity of mineral
it carries, its proximity to working mines and location in an established mining
district, the geological conditions, the fact that similar veins in the particular
locality have been explored with success, and other like facts, would all be con-
sidered by a prudent man in determining whether the vein or lode he has
discovered warrants a further expenditure or not. [P. 324.]

To hold that, in order to constitute a discovery as the basis of a location, it
must be demonstrated that the discovered deposit will, when worked, yield a
profit, or that the lands containing it are, in the condition in which they are
discovered, more valuable for mining than for any other purpose, would be to
defeat the object and policy of the law. It is enough if the vein or deposit has
a present or prospective commercial value. * * * No court has ever held that in
order to entitle one to locate a mining claim, ore of commercial value, in either
quantity or quality, must be discovered. Such a theory would make most mining
locations impossible. Lindley on Mines, sec. 336.

In other words, "Miners may be a hopeful clan, but they are not
Don Quixotes tilting at imaginary windmills. They would be, if they
prospected without hope of acquiring any claims, should fruition come
to their efforts." United States v. Mobley, 45 F. Supp. 407.

"* * * but no location of a mining claim shall be made until the discovery of
the vein or lode within the limits of the claim located." 30 U. S.: C., 1946 ed.. sec. 23.

'Claims usually called 'placers,' including all forms of deposit, excepting veins of quartz,
or other rock in place, shall be subject t entry and patent, under like circumstances and
conditions, and upon similar proceedings, as are provided for vein or lode claims * * *"
30 U. S. C., 1946 ed., sec. 35.
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Neither the Federal nor State statutes require that, to constitute a placer, the
ground shall yield any specific quantity of precious metals. Neither is it required
that the deposits of mineral shall be sufficiently extensive to pay operating
expense, in order to locate and maintain a valid placer claim. Murray v. White,
42 Mont. 483; 113 Pac. 756.6

It does not follow that because there is no clear profit arising from the sale
of an article that has been manufactured or produced, that it therefore has no
commercial value. Narver v. Eastman, 34 L. D. 123.

If it were the ordinary nature of valuable mining claims to appear, upon the
instant of discovery, to be of sufficient value to pay to work them, why make the
requirements of these expenditures in development before the issuance of patent?
The whole spirit of the statute, and the construction given by the learned tri-
bunals that have considered them, is not that the prospector must find a paying
mine before be can locate his claim. If it were, mining prospecting in these
regions would suffer an instant and well nigh total paralysis.7

* * It is argued that a discovery sufficient to justify the expenditure of time
and money in the development of a mining claim must necessarily be greater
than that which is necessary to justify the expenditure of money for the purpose
of exploration, with the reasonable expectation that, when developed, the claim
will be found valuable as a placer mining claim. Counsel for the plaintiffs in
error have assumed for the word "development" a broader meaning than was
intended in the charge. The court did not mean that, in order to comply with
the law, there must be such a discovery as to justify the expenditure of time and
money upon a claim to the extent of opening up the whole thereof and acquiring
an exhaustive knowledge concerning its resources. The word as it was used by
the court, and as in connection with the whole charge it must have been under-
stood by the jury, was equivalent to the word "exploration", and was used in the
sense in which it was employed in Chrisnan v. Miller, 197 U. S. 313 * * :.
Charlton et al. v. Kelly, 156 Fed. 433, 436.

The claimant's good faith has not been impugned in any of the

proceedings. The fact that the claim in question affords a camp site
for the mining operations is recognized as an "incidental advantage"
to the locators, as long as the essentials of a valid location are present.

With regard to the absence of pyrrhotite on the claim and the in-
validity of the second amended location, the decision is not modified.
On reconsideration, the conclusion of the former decision is modified
to conform with this opinion.:

Therefore, pursuant to the authority delegated to the. Solicitor by

the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17
F. R. 6794), the decision of the Acting Director of the Bureau of Land
Management is reversed.

CLARENCE A. DAVIS,
Solicitor.

To the same effect, see Pan v. Storey, 21 L. D. 440, Book v. Justice Mining Company,
55 Fed. 106, 124.

7 Judge De Witt, in dissenting opinion in Shreve v. Copper Bell Mining Company
(Montana), 28 Pac. 315, 323, quoted with approval by Lindley and "concurred in by the
majority of the court on this point." 139 Am. St. Rept. 182.

8 United States v. Iron SiZver Mining Co., 128 U. S. 684.
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VLADIMIR P. HAVLIK
JOSEPH V. HAVLIK - ii 

A-26824, Decided FebrUary 8,954 .

Desert-land Entries-Lands Enterable.

Lands which are timbered are not enterable under the Desert-Land Act.
Lands which are of submarginal agricultural value and adaptable only for

the growing of pasture grasses and which are valuable for timber production
or development cannot be classified as suitable for desert-land entry.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Vladinir P. Havlik and Joseph V. Havlik have appealed to the
Secretary of the Interior from the decision of April-24, 1953, by the
Assistant Director of the Bureau of Land Management, affirming the
rejection by the manager of the Portland land office of their applica-
tions (Oregon 01611 and 01612, respectively) for desert-land entries
on certain lands in secs. 5, 6, and 7, T. 23 S., RI. 10 E., W. M., Oregon,'
on the basis of a classification of the lands as commercial timberlands.

All of the vacant, unreserved, and unappropriated public land in
Oregon was withdrawn from settlement, location, sale, or entry and
reserved for classification by Executive Order No. 6910 dated Novem-
ber 26; 1934 (43 CFR 297.11). By section 7 of the Taylor Grazing Act,
as amended (43 U.; S. C., 1946 ed., sec. 31Sf), the Secretary of the In-
terior (or his'designated representative)'is authorized, in his discre-
tion, to examine and to classify such withdrawnland and, when he
finds that land to be more valuable or suitable for purposes other than
those provided for by the Taylor Grazing Act, to restore such land
t6 entry.

The lands in' question are located about 30 miles south of Bend,
Oregon, in an area where irrigation during part of the growing season
is required for the production of cultivated crops. Because of the
elevation (4,700 feet) the growing season is quite short.

The lands were formerly part of a Carey Act 2 irrigation project
which failed However, it has been held that the lands have-a valid
water right, and irrigation structures have been constructed which
would permit irrigation.

The chief obstacle to the allowance of the Havliks' applications is
the presence on the lands of a stand of lodge-pole pine.

Section 2 of the Desert-Land Act states that "All lands exclusive
of timber lands and mineral lands which will not, without irrigation

1-The applications were filed pursuant to the Desert-Land Act (43 U; . .C, 1946 ed.,
sec. 321 et seq.).

9 43 U. S. C., 1946 ed., sec. 641. This act provides for the reclamation by public-land
States of desert lands, as that term is defined in the Desert-Land Act..
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produce some agricultural crops shall be deemed desert lands * *

(43 U. S. C., 1946 ed., sec. 322.) In Riggain v. Riley, L. D. 595 (April
12, 1887), involving a contest against a desert-land entry, there was a
conflict between the contestant and the contestee as to the wooded na-
ture of an 80-acre tract. The contestee produced evidence that the
growth of trees on the land was scrubby and that there were from
1 to 3 acres of timber on the north forty and from 5 to 10 acres of tim-
ber on the south forty. The contestant's witnesses claimed that, ap-
parently with respect to the south forty, there were timber trees from
2 to 3 feet in diameter and 40 to 60 feet in height growing on 15 to 35
acres of the tract. The Department held that a fair preponderance
of the evidence showed that the south forty was timber land and, there-
fore, not subject to entry under the act. While the'case was decided on

another ground, it was stated that if the testimony shows "that there
are several acres of timber on the land, such land cannot be entered
under said act." (P. 596.)

On June 27, 1887, a circular from the Commissioner of the General
Land Office to registers and receivers regarding desert-land entry an-
nounced that "Lands containing sufficient moisture to produce a nat-
ural growth of trees; are not to be classed as desert lands." (5 L. D.
709.)

In a letter from the Secretary of the Interior to the Commissioner
of the General Land Office, dated May 11, 1888 (6 L. D. 662), the
applicability of the Desert-Land Act to timber lands was further con-
sidered as a result of a petition from citizens of the Territory of Ari-
zona, which charged that the General Land Office was canceling every
entry which contained more than four mesquite trees per acre. After
discpssing'the characteristics of mesquite trees, Secretary Vilas stated:

* * * I think it can be fairly gathered also from the act and the reasons which
brought about its passage that the phrase "timber lands" as used therein did not
have reference to land upon which there were but few mesquite trees.

It was well known at the time when the desert land law was enacted by Con-
gress (and it must have been known to that body) that in the region of country
to which its application extended there were extensive areas of land which in
the main possessed the characteristics of desert land in that they were hilly and
rocky, but which were covered with a growth of valuable timber. Such lands
would not produce an agricultural crop after the timber had been cut from them
without first being irrigated, and in many instances even irrigation would not
make them productive. They-were valuable chiefly for their timber. It was to
such lands that the exception in the second section of the desert land act applied,
and not necessarily to lands upon which mesquite trees were growing. If lands
are not hilly and rocky and are covered with timber, they cannot be entered under
the desert land act. They must be entered either under the timber land act, or
under the settlement laws. If the lands are not hilly and rocky and have but
few ordinary timber trees upon them, they are not subject to entry under the
desert land act, because the existence of such trees is evidence of the fact that
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* the land is not desert. If the ordinary forest trees will grow upon land, there
is sufficient moisture in the soil to render the land non-desert in character. But
as before shown the fact that mesquite trees grow upon land is not evidence of
the non-desert character of the soil..

From all which I am clearly of opinion and therefore advise you that where
it is clearly shown that the land without irrigation will not produce an agricul-
tural crop, it is subject to entry under the desert land act, even if such and has
some or even a considerable growth of mesquite trees upon it. The mesquite is,
sometimes at least, a desert tree, as sage brush is a desert shrub; and the char-
acter of the land must. be determined by the other rule laid down by the statute.
Nor can the mesquite be regarded: as timber, and thus effect the question.

In Hoilck v. Bettelyoun ,7 L. D. 425 (1888), there was considered a
desert-land entry lying for 2 miles on both sides of a river. There was
also a 40-acre lake on the entry, with a 3- to 5-acre grove of trees on
the shore of the lake, many of the trees having a diameter exceeding
12 inches. Timber also lined both banks of the river, extending back
:many rods in some places. Witnesses estimated that there were 2 or 3
or over 5,000 trees on the entry. The entryman himself admitted
the existence of 343 trees over 12 inches in diameter, about 200 being
on one 40-acre tract. One witness counted 53 trees over 2 feet in diam-
eter. The Department ,said that as there were several acres of timber
on the land, it could not be entered under the desert-land law. The
Department also quoted the statement in Secretary Vilas' letter of
May 11, 1888, 8supra, to the effect that if ordinary: forest trees will
grow on land, there is sufficient moisture in the soil to render the land
not desert in character..

In Dillon v. Moulton, 15 L. D. 271 (1892), a contest was brought
against a desert-land entry on the ground that the land was not desert

land. The Department canceled the entry, holding that the evidence
showed "that there is a natural growth of timber on the tract, which is
sufficient to except the tract from entry under the desert land law"
(p. 272).: The'Department also stated, "It is immaterial whether the
growth of timber is of value or not. The mere f act that there is a nat-
ural growth of timber on the tract will except it from the operation of
the act." (P.272.)0

It is apparent from the foregoing that the Department has consid-
ered that the presence of a natural growth of timber disqualifies land
as desert land in two ways: (1) it brings the land into the category of
"timber lands,".which are excluded from the operations of the desert-
land law, and () it indicates that there is sufficient moisture in 'the
land to bar it from consideration as desert land. The Department,
however, has not laid down any hard and fast rule or formula to apply
to determine just what is sufficient to constitute land as timber land.
Each case hasapparently been considered on the basis of the evidence
presented in the particular case.
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The records on the appellants' applications contain reports of field
investigations made on March 5, 1951, by the District Forester of the
Bureau of Land Management. These reports characterize the entire
areas applied for -as being covered by a "heavy" or "dense" stand of
lodge-pole pine of various ages, a large percentage of which is mer-
chantable. The reports further state that the lands are under active
forest management by the Bend Forest Office, Bureau of Land Man-
agement. Another report by the District Range Manager estimated
the value of the timber on the lands applied for as being $9,578.25, and
commented that there was active logging from deeded land in the area.

After the appellants appealed to the Director from the rejection of
their applications by the manager, another field examination of the
lands was made on June. 5, 1951. The examiner reported that the
lands were covered by a stand of lodge-pole pine varying from good to
poor in quality, and that the lands were producing a crop of mer-
chantable timber.

The appellants have not denied that the lands in question are cov-
ered with a heavy growth of lodge-pole pine. They assert only that
the pine is practically worthless, that it has been used for fuel for the
most part, and that it has never been used for lumber purposes.

Under the rule stated by the Department in Dillon v. Moulton,
sB7pra, the value of the timber on land is immaterial to a determination
of whether or not the land is to be considered as timber land within the
meaning of the desert-land act. The criterion is whether there is a
natural growth of timber on the land. Without deciding whether this
rule is too strict or limited and recognizing that no quantitative or
qualitative standards for determining what constitutes timber lands
have been established by the Department, it would seem that the lands
in question Would fall within any reasonable concept of timber lands.
That is, the lands are apparently covered in their entirety with a sub-
stantial natural growth of ordinary forest trees, a portion of which
has commercial value.

In the circumstances, it appears that the lands applied for are tim-
ber lands within the meaning of section 2 of the Desert-Land Act and,
therefore, that they are not subject to entry under the act.

Even if the lands applied for were not considered to be timber lands
within the meaning of the Desert-Land Act, the appellants would not
be entitled to a classification of the lands as suitable for entry under
the act. The authority of the Secretary of the Interior under section 7
of the Taylor Grazing Act to classify land is not limited to a mere
determination as to whether a tract of land applied for under a cer-
tain act meets the requirements of that act. Other factors bearing
upon the most appropriate use of the land can be considered. J. C.

330185-55-22
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Aldrich, A24041. (February 26, 1947). .Therefore, it is within the
authority of the Department to consider the forested nature of the
lands applied for by the appellants and determine whether they would
be more valuable for timber production than. for agricultural use.
Cf. CarrollForest Linn, A-26810 (Decemberi, 1953).

The field reports in this case indicate that, because of the elevation
of the land (4,700 feet), the growing season is short; that the soil is
coarse volcanic ash or pumice; and that the land is. adaptable only for
the production of pasture grasses and hay. The appellants themselves
have said that they intended to seed the land to clover and other
grasses and to devote the land exclusively to the production. of beef
cattle and hay..

In view of the submarginal agricultural value of the land and its
value for timber production and development, the lands -applied for
cannot properly he classified as suitable for desert-land entry.

The decision of the Assistant Director of the Bureau of Land Man-
agement is affirmed.

ORME LEwIs,
Assistant Secretary.

PATENTS IN FEE

Indian Lands-Allotted and Heirship Lands-Issuance of Patents in Fee-
Necessity for Applications-Discretion of Secretary of the Interior-
Effects of Issuance of Patents in Fee-Termination of Indian Trustee-
ship-Civil and Criminal Jurisdiction Over Patent-in-Fee Indians.

The statutes authorizing the Secretary of the Interior to issue patents in fee
to Indian allottees or to the heirs of such ailottees do not permit him to issue
such patents unless the allottee or his heirs have made an application for
the issuance of such patents. As the issuance'of a patent in fee abrogates
the tax exemption of the land covered by the:patent, the requirement of an
application by the allottee or his heirs must be implied.

The issuance of patents in fee to Indian allottees or their heirs does not result
in extinguishing Indian guardianship or trusteeship, since the restrictions on
the alienation of allotted lands are in the nature of covenants running with
the land, and are not personal to the alotte As long as a patent-in-fee
Indian maintains his tribal relations, he is entitled to the same considera-
tion and services as other members of his tribe.:

Under the statutes authorizing the Secretary of the Interior to issue patents
in fee to Indian allottees or their heirs, he has a wide area of discretion, and
the issuance of such patents may not be compelled by mandamus even if a
showing of competency can be made, for the Secretary may legitimately
consider other factors than competency, such as the. effect' of the issuance
of a patent in fee upon the consolidation of Indian lands..

When an Indian. to whom a trust patent has been issued under the General
Allotment Act receives a patent in fee for the whole of his allotment, he
becomes subject to the laxts, both civil and criminal, of the State of his resi-
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dence, notwithstanding the fact that, he may subsequently come into the
possession of other trust lands by inheritance, or devise, or further allotment
of surplus lands, subject to the qualification, however, that he does not be-
come amenable to State jurisdiction with respect to those matters which
are reserved to Federal jurisdiction by Federal statutes.

The death of an Indian allottee does not in itself terminate the trust to which.
- the allotment is subject, and while the Secretary of the Interior may issue

patents in fee to his heirs, he is not compelled to do so, and may not do so
unless the competent heirs have applied for the same.

M-36184 FEBRUARY 15, 1954.

To ASSISTANT SECRETARY ORmEf LEWIs.
This responds to your memorandum of September 8, relating to a

letter dated September 17,1952, from Mr. Paul L. Fickinger, Area Di-
rector of the Billings Area Office of the Bureau of Indian Affairs, to
Mr. Dillon S. Myer, who was then Commissioner of Indian Affairs.

This office has been advised that while no response was ever formally
made to the letter, the questions raised therein were informally dis-
cussed with Mr. Fickinger when he came to Washington shortly after
the letter was received, and it was explained to him that his impression
that Indian trusteeship could be extinguished by exercising the powers
conferred upon the Secretary of the Interior by existing legislation
was not well founded. I believe that the explanation so given him was
correct.

Mr. Fickinger, in his letter, called attention to two statutes which, he
believed, would make it possible to issue patents in fee to competent
Indians, whether or not they made application for the issuance of such
patents. He refers to the acts of May 8,1906 (34 Stat. 182,25 U. S. C.,
1946 ed., sec. 349), amending section 6 of the General Allotment Act of
February 8, 1887 (24 Stat. 390), which provided that the Secretary of
Interior "may, in his discretion, and he is authorized, whenever he shall
be satisfied that any Indian allottee is competent and capable of
managing his or her affairs at any time to cause to be issued to such
allottee a patent in fee simple * . * and to the act of May 29, 1908
(35 Stat. 444, 25 U. S. C., 1946 ed., sec. 404)., which provided that the
Secretary of the Interior "shall ascertain the legal heirs" of deceased
allottees, and "if satisfied of their ability to manage their own affairs
shall cause to be issued in their names a patent in fee simple" for their
lands.

It is true that neither the act of May 8, 1906, nor the act of May 29,
1908, in terms requires that an application for a patent in fee must be
made by the allottee or heirs of an allottee but the courts have never-
theless held that a patent iii fee may not properly be issued by the
Secretary of the Interior under authority of the cited acts without the
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application or consent of the allottee. It had previously been held in
Choate v. Tvrapp, 224 U. S. 665 (1912), that the tax exemption of al-
lotted lands was a vested right of the allottees, and could not consti-

-tutionally be abrogated even by Congress. As the issuance of a patent
in fee would abrogate the. tax exemption, the couirts held that a re-
quirement'of an application by the allottee must be implied.' Most
of the court contests were an outgrowth of the issuance by the Depart-
ment of thousands of fee patents in 1918 and the following years with-
out the application or consent of the allottees in an effort to hasten
their emancipation2 After the courts had held that the issuance of
the forced fee patents was not authorized, congressional recognition of
that principle was given in legislation authorizing their cancellation
bythe Secretary of the Interior in cases in which the lands had not
been mortgaged or sold.'

The act of May 8, 1906, insofar as it applies to the issuances of patents
in fee to the heirs of deceased allottees, was virtually superseded, more-
over, by the act of May-29, 1908,4 which in turn was practically super-
seded by sections 1 and 2 of the act of June 25, 1910 (36 Stat. 855, 856),
as amended by the act of February 14, 1913(25 U. S. C., 1946 ed., secs.
372 and 373). This act authorized the Secretary of the Interior to de-
termine the heirs of deceased allottees, and permitted allottees to make
wills disposing of their allotments with the approval of the Secretary
of the Interior; and also authorized the Secretary to issue patents in
fee to competent heirs or devisees, or to cause their lands to be sold
or partitioned under certain circumstances.5 Although the 1910 act,
like the preceding legislation, was silent on the question whether a
patent in fee could be issued to the heirs of a deceased allottee without
their application or consent, it has been held that a patent in fee could
not be issued to an heir of an allottee unless'he had made application
for the same.6

1 See United States v. Chehalis County, 217 Fed. 28 (D. C. Wash., 1914) Morrow, v.;
United States, 243 Fed. 854 (8th Cir. 1917); United States v. Benewah County, 290Fed.
628 (9th Cir. 1923); United States v. Dewey Cownity, 14 F. 2d 784 (D. C. S. D., 1926)
United States v. Comanche County, 6 F. Supp. 401 (D. C. Okla., 1934); Board of on-
)missioners of Caddo County v. United States, 87 P. 2d 55 (10th Cir. 1936); United States
v Board of Commissioners of Pawnee County, 13 F. Supp. 641 (D. C. Okla., 1936);
United States v. erry County, 24 F. Supp. 399 (D. C. Wash., 1938); United States v.
Nez Perce County, 95 F. 2d 232 (9th Cir. 1938) ; United States v. Lewis County, 95 F.
2d 236 (9th Cir. 1938); Glacier County v. United States, 99 F. 2d 733 (9th Cir. 1938)
Boaro. of Commissioners of Jackson County v. United States, 100 F. 2d 929 (10th Cir.

For a history of this episode, see H. Rept. No. 669, 76th Cong., 1st sss.
'Act of February 26, 1927 (44 Stat. 1247), as amended by the act of February 21,

1931 (46 Stat. 1205),; United States v. Nez Perce County, Idaho, 95 F. 2d 232, 236 (9th
Cir. 1938).

See case of Joseph Black Bear, 38 L. D. 422 at 424.
Under section 1 of the 1910 act, the Secretary could cause the lands to be sold if

he found one or more of the heirs to be incompetent.
See United States v. Ferry County, 39 F. upp. 1007 (. C. Wash., 1941) and United

States v. Nez Perce County, Idaho, 95 F. 2d 232 (9th Cir. 1938).
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Moreover, even if patents in fee could be issued to allottees or the
heirs of allottees without their application or consent,-such action
would not result in extinguishing Indian guardianship, or trusteeship.
A patent-in-fee Indian, who maintains his tribal relations, is entitled
to the same consideration and services as other members of his tribe.
The reason for this is that the restrictions on the alienation of allotted
lands are in the nature of covenants running with the land, and are
not personal to the allottee. Thus, the issuance-of a patent in fee to an
Indian does not betoken complete emancipation but merely enables the
patentee freely to alienate the particular tract of land covered by the
patent. If he inherits other land, he cannot alienate such land, unless
another patent in fee is issued to him.7

On the basis of Mr. Fickinger's letter, you have formulated three
particular legal questions relating to the issuance of patents in fee and
their effect.

The first of these questions is whether, under existing law, the
Secretary of the Interior has the power to issue patents in fee to the
heirs of an allottee, and whether he must do this in the event that he
ascertains that an heir has the ability to manage his own affairs.
This question has already been partly answered; the Secretary does
have the power under existing law, namely, the act of June 25, 1910,
as amended,8 to issue patents in fee to the heirs of an allottee, provided
that they have made application for the issuance of such patents, and
are found to be competent to manage their own affairs. As to the
further question whether the patents in fee must be issued by the Secre-
tary to such heirs as he finds to be competent, it may be said that the
Secretary has, under the act of June 25, 1910, as amended, a wide area
of discretion, notwithstanding the language of the statute which is,
that if "the Secretary of the Interior decides the heir or heirs of such
decedent competent to manage their own affairs, he shall issue to such
heir or heirs a patent in fee for the allotment of such decedent." In
the context of the whole statute, the purpose of which appears to be
to confer large discretionary powers on the Secretary, it is clear that
the word "shall" is not mandatory. In law, the words "shall" and
"'may" are often convertible terms, and the almost identical language

* of the act of May 8,1906, has been construed by the Department and
by the courts as permissive rather than mandatory.9 Since the Secre-

7 See Johnson V. United States, 283 Fed. 954 (8th Cir. 1922) United States v. Kilgore,
111 P. 2d 665 (10th Cir. 1940).

8 In Sol. Op., M-36003, dated June 7, 1950, the Department held that the Secretary
also has the power to issue patents in fee under the act of May 14, 1948 (62 Stat. 236,
25 U. S. ., 1946 ed., sec. 483). This statute expressly provides that the patent in fee
may be issued "upon application of the Indian owner."V

D See cases of Joseph Bleck Bear, 38. L. D. 422 at 424, and Ex Parte Pero, 99 F. 2d 28,
34 (7th Cir. 1938).
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tary must be "satisfied" of the competency of an applicant for a patent
in fee, it is apparent that he has discretion. Indeed, there are other
factors than competencyr that may legitimately be considered; and have
been considered, by the Secretary in deciding whether to issue a patent
in fee'. T hus, ithas been established pollcy to consider whether the is-
suance of the patent would adversely affect the consolidation of Indian
lands. '26 OFR sec. '241.2 (a) expressly declares that "the issuance of
a patent in fee to any Indian holding land under a trust patent is
discretionary," and subdivision (c) of the same section of the regula-
tions provides that a patent in fee may be denied "when the land ap-
plied for lies within an area largely occupied and used by Indians
whose lands are held in a-trust or restricted status."'

Your second specific question is whether an Indian, having received
a patent in fee to his allotment, becomes. subject to the laws, both civil
and criminal, of the State in which he resides, notwithstanding -the
fact that he may later come into the possession of other trust lands.
The answer to this question would seem to depend upon how section 6
of the General Allotment Act of February 8, 1887, as amended by
the act of May 8, 1906- is read in the light of various circumstances
under which the question might arise. Section 6, as amended, declares
that at the expiration of the trust period and when the lands have been
conveyed' to the Indians by patent in fee "then each and every allottee
shall have the benefit of and be subject to the laws, both civil and
criminal, of the State or Territory in which they may reside * *
1n the first 'place, the allotment for which the patent in fee has been
issued must' have been made pursuant to the General Allotment Act,
or some other allotment act which embodies its' provisions' by refer-
ence.10 There are, however, many allotments which have not been so
made. 'In the second- place, 'the patent in fee must have been issued
to the original allottee rather than to an heir of the allottee. The
'Pepartment has held that an Indian who'holds an allotment by inherit-

nce'or devise does not become subject to'the criminal laws of the State
'of his residence when 'a patent-in fee has been issued to him," and the
'same conclusion ould seem to hold with respect to the civil laws of
the State of his residences In the third- place; 'it would seem logical
to hold that as long as part of an original allotment is' still held in
trust by the 'United States for an allottee, he is not ubject to the civil

10 ee Ceiestine v. United States, 215 U. S. 278 (1909), and Eugene Sol Louie v. United
States, 274 Fed. 47 (9th Cir. 1921). -. i,

"I See 58 I. D. 455.
* A contrary conclusion was reached in People v. Pratt, 80 P. 2d 87 (Calif.). However,
'the. court. based its decision on the provisions of the General Allotment Act, as amended,
relating toithe issuance of patents in fee to allottees.": The act-of 1910, as amended;
which authorizes the issuance of patents in fee to heirs, and which contains'no declaration
that the issuance of the patent shall subject the patentee to the laws of the State, was
neither mentioned nor discussed. :
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or criminal laws of the State of his residence even though a patent in
fee has been issued to him for the remainder of his allotment.3 In
the fourth place, the allottee to whom a patent in fee has been issued
for the whole of his original allotment may subsequently receive
another allotment in trust by neither inheritance nor devise but by
virtue of the enactment of a statute providing for additional allot-
;ments from the surplus lands of the tribe. In State v. Munroe, 274
-Pac. 840 (Sup. Ct. Mont., 1929), the court held that a Blackfeet Indian
who had been allotted under the act of March 1, 1907 (34 Stat. 1035),
and received a patent in fee for this allotment, was subject to State
criminal jurisdiction, notwithstanding the fact that he had subse-
quently received a trust allotment of surplus lands under the act of
June 30,1919 (41 Stat. 16).

While, on the basis of the decided case, it is my conclusion that when
an Indian to whom a trust patent has been issued under the General
Allotment Act receives a patent in fee for the whole of his allotment
he becomes subject to the laws, both civil and criminal, of the State of
his residence, notwithstanding the fact that he may subsequently
come into the possession of other trust lands by inheritance, devise,
or further allotment of surplus lands, an important qualification must
be attached to this conclusion; namely, that he would not be subject
to State jurisdiction with respect to those matters which are reserved
to Federal jurisdiction by Federal statutes. For example, if such an
Indian inherited an interest in a trust allotment, the interest would
still be subject to probate by the Secretary of the Interior under the
act of June 25,1910, supra. Moreover, such an Indian, if he committed
in the Indian country against the person or property of another In-
dian, or other person, one of the crimes specified in the so-called Major
Crimes Act (now 18 U. S. C., sec. 1153) ,would be subject to prosecu-
tion in the Federal courts.' 4

: There appear, however, to be neither departmental nor junicial decisions on this pbint,
possibly because the issuance of a patent in fee for part'of an allotment has not been too
frequent.

14Prior to the revision of the Federal criminal code by the act of June 25, 1948 (62 Stat
757), the governing provision on major crimes by Indians was 18 U. S. C., sec. 548, which
was not entirely clear on the question whether an Indian who committed one of the major
crimes against the person or property of another Indian on fee-patented lands within the
exterior boundaries of an Indian reservation was subject to prosecution in the Federal
rather than the State courts. Federal jurisdiction was denied in the cases of Eugene Sol
Louie v United States, supra; and State v. Johnson, 249 N. W. 284 (is., 1933), and
upheld in U:nted States v. Frank Black Spotted Horse, 282 Fed. 349 (D. C. S.-D., 1922).
The Department, in-a letter dated November 20, 1942, to the Attorney General of the United
Statesi espoused Federalfjurisdiction. Whatever doubt existed seems to have been removed
in the revision of the criminal code, which provides for Federal jurisdiction in such cases.
18 U. S. C., sec. 1151, defines the term "Indian country": as including all lands within the
limits of any Indian reservation under the jurisdiction-of the United States Government
notwithstanding the issuance of any patent * 'M See State en reg. Irine v; District
Court, 239 P. 2d 272 (Sup. Ct. Mont., 1951); E
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* Such complexities and distinctions as these have rendered the grant
of State jurisdiction over Indians contemplated by the General Allot-
ment Act largely ineffective. The sponsors of that legislation assumed
that the-allotment of the Indians in severalty would be but the prelude
to the termination of their tribal relations and the liquidation of Fed-
eral supervision over them. When that program. failed to be carried
out, and the Indians, despite the fact that they were now.citizens.,
continued to maintain their tribal relations and the Government con-
tinued its guardianship over them, the subjection of the Indians to
the jurisdiction of the States ceased to have much reality. State law-
enforcement officers could not, after all, go around with tract books in
their pockets, and being unable to distinguish a patent-in-fee Indian
from a ward Tndian, they did not commonly concern themselves with
law violations by Indians," and the theoretical jurisdiction of the
States thus fell into innocuous desuetude., Thus, when it has been de-
:sired to confer on particular States criminal or civil jurisdiction over
Indians, it has been accomplished by general statutes conferring such
jurisdiction, irrespective of the tenure by which Indians held their
lands:'5 ;X ;i: ; 0: ;

Your final question is whether an Indian who, after he has obtained
a patent in fee to his allotment, receives other trust lands must be given
those lands in trust, or whether the Secretary of the Interior may or
must conveysuch other lands to him without restriction. It is assumed
that the patent-in-fee Indian would receive the trust lands by inherit-
ance or devise. Such being the case, it is apparent that the question
has already been answered in the comments which have been made on
the acts of June 25, 1910, and February 14, 1913, which are the founda-
tion of the probate jurisdiction of the Secretary of the Interior. The*
death of the owner of the lands does not in itself terminate the trust
under the 1910 act, and the 1913 act expressly declares that 'the death

16 This, at least, is the impression gathered from the-reported cases. There are relatively
few: cases in which Indians, have been subjected top State jurisdiction for the violation of
State criminal. laws because they were patent-in-fee Indians.: See, in addition to the cases
already mentioned, In re Now-ge-zhuck, 76. Pac. 877 (Ians., 1904), involving a breach of
the peace; Kitto v. State, 52. N. W. 380 (Nebr., 1915), involving assault.; State v. Big
Sheep, 243 Pac. 067 (Mont., 1926), involving unlawful possession of petote; State v. Basc,
263 N. W. 300 (Minn., 1935), involving trapping muskrat in lelosed season; People v. Pratty
80 P. 2d 87 (Calif., 1938), involving illegal possession of metal knuckles; United States es
ret. Marks v. Brooks, 32 F. Spp. 422 (D. C. N. D. Id., 1940), involving unlawful possession
of raccoon.

"See the acts of June 8, 1940 (54 Stat. 249),* applicable to Kansas; May 31, 1946.(60
Stat. 229), applicable to the Devils Lake Reservation, North. Dakota; June 30, 1948 (62
stat. 1161), applicable to the Sac, and Fox Reservation in Iowa; July-21, 1948 (.62 Stat
1224), applicable to New York; October -5, 1949 (63 Stat. 705), applicable to the Agua
Caliente Reservation, Calfornia; and fnally the-act of August 15, 1953,(67 Stat. 588).,
applicable to California as a whole, Minnesota (except-Red Lake), Nebraska, Oregon (except
Warm §prings), and wiseqnsin (except Menominee). The last-mentioned statute also con-
tains a general provision giving the consent of -the United States to the -assumption by any
other State of the Union-of civil and criminal jurisdiction over Indians.
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of the testator shall not operate to terminate the trust or restrictive
period * * Of course, the Secretary may under these statutes
issue patents in fee to the heirs for these trust interests but the mere
fact that a patent in fee has already been issued to one of the heirs for
other lands would not oblige the Secretary to issue a patent in fee for
the inherited lands, or otherwise terminate the restrictions. This fol-
lows from what has already been said concerning the effect of the
issuance of a patent in fee, the discretionary nature of the Secretary's
power, and the necessity for an application for a patent in fee by an
heir or devisee.

It is apparent from the foregoing that Indian trusteeship cannot
be terminated by invoking the powers available under existing law,
and that if this objective is to be accomplished, additional legislation
will be necessary.

WVILLIAM J. BURKE,
Acting Solicitor.

ACQUISITION OF LAND AS REPLACEMENT OF WILDLIFE HABITAT

Recommendations Respecting Acquisition of Compensatory Lands for Wild-
life Purposes-Adoption of Recommendations by Construction Agency-
Acquisition of Such Lands.

Under section 2 of the act of March 10, 1934, as amended by the act of August
14, 1946 (16 U. S. C., 1946 ed., sec. 662), the Secretary of the Interior is
authorized to recommend the acquisition of compensatory lands to replace
wildlife habitat that would be lost as the result of the construction of a pro-
posed reservoir, and a construction agency of the United States is author-
ized to include such recommendations as a part of its project plan.

Whether a construction agency may acquire such compensatory lands will de-
pend upon the manner in which the construction of the project is authorized.

X-36212 MARCH 12, 1954.

To THE ASSISTANT SECRETARY FOE WATER AND POWER DEVELOPMENT.

In a memorandum dated March 4, 1954, in substance you asked me
the following question:

Does the act of March 10, 1934, as amended (16 U. S. C., 1952 ed.,
secs. 661-666c), authorize Federal construction agencies to include in
project-planning reports, as one of the "means and measures that
should be adopted to prevent loss of and damage to wildlife resources,"
the acquisition of compensatory lands to replace fish and wildlife
habitat that would be lost as a result of the construction of a proposed
reservoir?
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I am of the opinion that this question must be answered in the
affirmative. Section 2 of 'the act cited'(16 U. S. 'C., 1952 ed., sec.~ 662),
requires. that the Fish and Wildlife Service and the head of any State
agency exeicising. administration over the wildlife resources of the
State be consulted in connection with any impoundment, diversion or
other control of water "with a vIew to preventing loss of and damage
to wildlife resources," and that the recommendations of the Secretary
of the Interior and the head of the appropriate State agency "for the
purpose of determining * *. 'means and measures that should be
adopted to prevent loss of, and damage to wildlife resources" "s hall
be made an integral part of any report submitted by any agency of
the Federal Government responsible for engineering, surveys and con-
struction of such projects." Italics supplied] It is implicit in the
law, I think, that the Federal agency may, although it is not, required
to do so if it disagrees, .adopt these recommendations of means and
measures, if they are within the scope of the legislative intendment,
as'partof its plan.

The language of the first paragraph of section 2 does not limit the
charate of:the'taeans and measures that may be recommended. The
acquisition of: land to replace habitat that will be destroyed is cer-
tainly an appropriate means or measure to 'prevent loss of and damage
to the wildlife resources of the area. Accordingly, a recommendation
by the Secretary of the Interior or by a State agency that land be ac-
quired for this purpose and the adoption by a construction agency of
such a recommendation as a part of a project plan-would, in m'y judg-
itent, be quite compatible with the statutory provision just referred to.
If, pursuant to such a recommendation, the construction agency adopts
as part of its project plan, either explicitly or implicitly, the acquisi-
tion of compensatory land for wildlife resources, authorization to con-
struct the project substantially as reported would permit such acquisi-
tion. Of course, if the construction agency resisted recommendations
of 'the Secretary of the Interior or of the head of the appropriate State
agency that compensatory lands be acquired, the acquisition of such
lands would not be included-as a part of the project plan. Inthte sit:
nation, the acquisition of such lands would neither be required, nor
authorized unless authorization to construct the project went beyond
the plan of the project as reported and dealt specifically with the m-at-
ter of compensatory lands.

I am aware of the fact that the second paragraph of section 2 speaks;
of the "cost of. planning for and the construction or installation and
maintenance of any such means and measures, and requires such costs
to be included as an integral part of the'cost of a project. While it is
true that one does not speak of the "construction or installation 'and
maintenance" of land, I am not persuaded (as has been suggested)
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that this language was intended to confine recommendations of the
means and measures for the prevention of loss of or damage to wild-
life resources only to things that might be constructed or installed in
the ordinary and literal sense. Rather, I think these words were used
broadly and were intended to convey the meaning of "putting into
effect" of any such means and measures. The first paragraph of sec-
tion 2 evinces a clear concern for the loss of or damage to wildlife
resources and I find no evidence that the words "construction or instal-
lation and maintenance" were used in the second paragraph as words
of limitation respecting the means and measures that might be recom-
mended under the first paragraph to accomplish this purpose. Rather,
it appears to me that the Congress invited State agencies and the Sec-
retary to recommend whatever means and measures they might deem
appropriate.

WILLIAM J. B-uEiEKE,

Acting Solicitor.

DOWER RIGHTS IN RESTRICTED INDIAN ESTATES

Restricted Indian Estates-Dower Rights and Estates by the Courtesy-
Law of Montana.

The long-standing departmental practice of awarding dower rights to the
widows, and estates by the courtesy to the widowers, of Indian spouses who
died while owning restricted Indian allotments on the theory that such
rights and estates are implied incidents of estates of inheritance should also
be followed to the same extent as elsewhere in Montana, whose law on these
subjects cannot be regarded as peculiar.

M -36192 f : MARCH 25, 1954.

TO THE COMMISSIONER OF INDIAN AFFAIRS.

In your memorandum of December 2, 1953, you advised this office
that the Area Counsel of the Billings, Montana, Area Office of the
Bureau of Indian Affairs had expressed the opinion in a memorandum
dated July 15, 1953, that restricted Indian lands in the State of Mon--
tana were not subject to dower rights, and requested that, in view of
the long-standing departmental practice of awarding dower rights to
the widows, and estates by the courtesy to the widowers, of Indian
spouses who died while owning restricted Indian allotments, the valid-
ity of the practice be reexamined.

The appropriateness of the departmental practice: appears to have;
been first recognized in 1898 in the cases of St. Dennis v. Breedan, 27
L. D. 312, which involved a tenancy by the courtesy in an allotment on
the Umatilla Reservation in Oregon, and Narrson McCauley et c ag.;
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27 L. D. 399, which involved dower rights in allotments on the Omaha
Reservation in Nebraska. The Umatilla allotment was made pursuant
to the act of March 3, 1885 (23 Stat. 340), and the Omaha allotment
was made pursuant to the act of August 7, 1882 (22 Stat. 341). Each
of these statutes provided, inter alia, that the law of descent in force
in the State should apply to the allotments after patents thereof had
been executed and delivered. It was declared in these cases that inas-
much as it was the policy of the Government to break up the tribal
relations, and to bring the Indians under State law as fast as prac-
ticable, the policy would best be served by recognizing courtesy and
dower. These rights were based on the view that the allotment acts
provided for estates of inheritance rather than of purchase, and that
courtesy and dower were implied incidents of all estates of inheritance.
The decisions in both of these cases were made by Willis Van Devanter,
who subsequently became an Associate Justice of the Supreme Court
of the United States, and Whose authority in all matters relating to
the public lands came to be universally recognized. After these de-
cisions were rendered, rights of courtesy and dower in restricted Indian
estates were regularly recognized in all States inwhich they existed
under State law, including Montana.'
* The Departmnent was not alone, moreover, in Irepognizing rights
of dower and courtesy in restricted Indian lands. During this pe-
riod, the courts participated in the administration of restricted Indian
estates,2 and this jurisdiction was not abandoned until the adoption
of the act of June 25, 1910 (36 Stat. 855, 25 U. S. C., sec. 372), which
not only conferred upon the Secretary of the Interior the function
of ascertaining "the legal heirs" of decedents but declared that his
decisions thereon should be "final and conclusive." The courts, like
the Department,' held during this period that rights of dower and
courtesy attached to restricted Indian estates.

The leading cases were Parr v. United States, 153 Fed. 462, and
Wheler v. Petite, 153 Fed. 471, both decided on the same day; May
6, 1907, by the Circuit Court of the District of. Oregon. In the first
case, it was held that the surviving husband of -a deceased allottee of

'Awards of dower were actually confined to a small number of States. Of the States in
which allotted Indian lands were located, Arizona, California, Idaho, Nevada, New Mexico,
Texas, and-Washington had the community property system in which, of course, dower was
not recognized. The States of Colorado, Iowa, Kansas, Minnesota, North Dakota, and
Wyoming had abolished dower long before the General Allotment Act of February 8, 1887
(24 Stat..388). Oklahoma abolished dower rights in 1890, South Dakota in 1893, Utah in.

1898, and Nebraska in 1907. Thus, there are today only four, States in which Indian
allotted lands are located that still recognize dower, namely; Michigan, Montana,. Oregon,
and Wisconsin. See William F;. Walsh, Commsentaries 07ithe Laze of Beat Prepert, vol.
I (1947), ch. 12.

2 The act of August 15, 1894 (28 Stat. 286, 305), was construed as conferring power to
determine heirs upon the Federal courts. See HalZowellv. Covsinens, 239 UA. 8506 (1916).
:See, also, Cohen, Hedbook of Federal Indian Lae (1942), p. 110.
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the Umatilla Indian Reservation in Oregon who had been allotted
under the act of March 3, 1885, supra, was entitled to an estate by the
courtesy, and in the second that tile widow of an allottee of the Grand
Ronde Reservation in Oregon who had been allotted under the Gen-
eral Allotment Act 3 was entitled to dower rights. As in the depart-
mental decisions, the rights were deduced as an implied incident of
estates of inheritance, and were justified as necessary to establish a
permanent home for the Indian family. As the court explained in
the Petite case:

The general act for the allotment of lands upon Indian reservations * * * was
to furnish a permanent home, ultimately, for the families of such Indians. The
act of 1887 is in consonance with this idea. Indeed, the allotments were by
that act to be made to the heads of families, and, where so made, of course, there
was no allotment to the spouse. In order, therefore, to carry out the idea of
affording a permanent home for the Indian family, there was a purpose, mani-
festly, to secure the widow in the home of a deceased head of a family by some
permanent right. Dower is suited to this purpose. Many of the states and terri-
tories, perhaps, most of them, at the time of the adoption of the act of 1887,
had, and have now, statutory regulations respecting dower, so that it may be
reasonably inferred that, by the provision of the act that the allotted lands shall
descend according to the laws of the state or territory in which they shall be
situated, it was the purpose of Congress that the widow should have her dower
in such allotments, and thereby be measurably secured in the permanent family
home.

4

In addition, there was a long line of Oklahoma cases in which rights
of dower, as well as rights of courtesy, in restricted Indian lands were
upheld.-'

I proceed now to examine the grounds which have been. advanced
for questioning the traditional practice. While these grounds are
seemingly diverse, they are readily reducible to a single basic conten-
tion. This is, that the substantive and procedural incidents of. the
Montana law of dower are so peculiar as to be irreconcilable with the
basic provisions of the Federal statutes, governing the probate of
restricted Indian estates by the Secretary of the Interior. It is pointed
out that section 1 of the act of June 25, 1910, directs the Secretary to
ascertain "the legal heirs" of any Indian who has died before the
expiration of the trust period without making a will disposing of his
allotment, and that section 5 of the General Allotment Act provides
that the allotment shall descend to "his heirs according to the laws of

3 Section 5 of the General Allotment Act provided for patents, declaring that the United
States would hold the land for a period of 25 years in trust for the benefit of the allottee,
"or, in case of his decease, of his heirs according to the laws of the State or Territory
where such land'is located * * 3'"

4 At page 473.
See, 'for instance, Cook v. Chiids, 152 Fac. 8 (1915) Morris v. Sweeney, 155 Pae. 537

(1915) Bridges v. Wright, 155 Pac. 883 (1916); Longest v. Langfortd, 242 Paec. 569
(1925) and Patterson v. Joines, 244 Pac. 585 (1925).
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the State or Territory where such land is located * * * Under the
-law: of Monitana; it is contended hwever, that the testate which a
widow obtains as her dower falls to her not as heir but byvirtue of
her marital righit. It is true that the court said in Dahlman v. Dahl-
m:vian,72 Pac. 749,750 (Mnolt., 1903): .' 3' '-' T ' -

This estate falls to her, not as an heir, or by will of her husband, but by virtue
of her marital right, and without regard to the law relating to the rights of
heirs, or to 'any wil made by her husbands

Indeed, this is the general view of the nature of the right of dower.
But neither this Department nor the courts which have allowed dower
in restricted Indian estates have ever declared that the widow is
endowed ias an heir.' They. have proceeded rather on' the thebry' that
the right to dower is. an incident of an estate of inheritance, which
Congress intended should attach to the estate when its heirs were deter-
mined, and there is no denying that dower is such an incident since
it attaches 'only to estates of which the husbandwas seized in fee simple
during his lifetime.

As for the procedural incidents, of the Montana law of dower, these
are no more peculiar than the substantive law of dower. A compari-
son of the Montana law with the law- of other States which provide
for dower will show; indeed, that'the Montana law on the subject is
quite typical. As for the procedural incidents' of dower 'under State
law, they have never been a problem for departmental officials for the
simple reason that the Department has never felt itself bound to
carory; themn out. The 1910 act conferred on the Secretary of the
Interior the power of determining-heirs "under such rules and regula-
tions as he may prescribe," and the procedural incidents of the State
laws are not binding uponhim.-.

It is argued also that if the Department allows dower rights, it will.
also be compelled to follow State law in such matters as widow's or
widower's allowances and homestead rights. As. ";a matter f;' fact,
the Dp)partment has done so whenever such rights have been incidents
of the' disribution of interstate estates under State law.r Indeed, the
practice' of allowing dower and other rights under State law may well
have beein influenced and accelerated by the fact that' when section 2
of theact of June 25, 1910, was amended by the act of February 14,^
l1913 ('37 ;Stat. 678)', it was' provided that if the will of the testator

5 The same doctrine is reaffirmed in the more recent case of Mathey v. Mathey,.98 P. 2d
373 (Mont., 1940), in which the court held that a deed by a'widow conveying her distribu-
tive share of' an estate did not relinquish her, dower rights in shares of the estate received
by the heirs of the:decedent.

As to widow's or widower's allowances, see estate of May: Caramony, .35418-1916,
Winnebago 350, and estate of John Fisher, 77919-1919, Winnebago 350. As to homestead
rights, see estate of Stand4ng Bear, 103091-11; Santee- 350, and estate of Lucy-Lfnooln,
21693-1914, Winnebago350.
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were disapproved, "the property of the testator shall thereupon de-
scend or be distri1buted in accordance with the laws of the State wherein
the property is located * * *'i "Distribution" is, of course, a wider
concept than "descent." -

An attempt is also made to weaken the authority of the judicial
decisions which have recognized dower in restricted Indian estates by
distinguishing them from the departmental decisions. It is said that
because the Oregon cases involved the Tmatilla Allotment Act of
March 3, 1885, sitpra, which put into force in Oregon not only the
State law of "descent" but also the law of "alienation," the courts were
bound to recognize the right of dower, since it exists only "a rule of
alienation of land." As a matter of fact, dower is an obstacle to the
alienation of land; since the husband may n ot destroy the wife's incho-
ate right of dower by alienating the land, it is not a method of alienat-
ing but of preserving the husband's estate in the hands of the wife for
her lifetime. Moreover, the contention that dower is a rule of aliena-
tion is wholly inconsistent with the theory that it is an incident of the
wife's marital rights.

The long line of cases in Oklahoma is distinguished by the fact that
they were decided under section 31 of the act of May 2, 1890 (26 Stat.
81, 94)., which put in force in the Indian Territory the general laws of
the State' of Arkansas published in 1884 in Mansfield's Digest, which
expressly included dower in the long catalogue of legal topics men-
tioned in-the statute. But it is not apparent -why the specific men-
tion of dower in this statute, along with many other topics, is so
much more significant or decisive than the general mention of the law
of descent in one form or another in the allotment statutes. To ac-
cept such an argument would give altogether too much weight to what
may be merely' terminological accident.' Moreover, estates by the
courtesy have been awarded under the 1890 act although courtesy is
not expressly mentioned therein.

As for the cases decided primarily under the General Allotment.
Act, it is contended that these were decided upon an erroneous theory
inasmuch as Congress had theretofore adopted the act of February 28,
1891 (26 Stat. 794), amending section 1 of the General Allotment Act,
which had confined allotments to "heads of families." But this
change in the General Allotment Act did not affect the basic theory
of the court that it was necessary to secure to the widow a permanent
family home. She may have been allotted prior to her marriage on
another reservation than that upon which her husband resided, and

5 As a former Solicitor of the Department said in 58 I. D. 499, 505 (1943), "it would be
misleading to attribute a ommon and careful discrimination in phraseology to diverse
draftsmen and Congresses."
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in- such a case to require her to return, to the reservation of her origin
would undoubtedly break up what had become the family home.

Of course, to say all this in justification of the departmental prac-
tice in awarding dower rights is not to say, however, that no adequate
ground could originally have been found for denying dower rights.
Any right which is only an implied right is always subject to attack.
Nevertheless, the practice of awarding dower in restricted Indian
estates has been in existence for more than half a century, and has
become a rule of property, known to all who had any concern with
Indian lands. If any change is to be made in the practice, it should
be made prospectively by an act of Congress. Otherwise, untold con-
fusion would result. Only very recently the Supreme Court of the; 
United States had occasion to decline to disturb a long-standing prac-
tice in the field of the antitrust laws which exempted organized base-
ball from their scope even though the practice could not be said to be a
rule of property, and its correctness was open to serious doubt. Said
the Court:

The present cases ask us to overrule the prior decision and, with retrospective
effect hold the legislation applicable. * ** We think that if there are evils
in this field which now warrant applications to it of the antitrust laws it should
be by legislation.9

:You are advised that rights of dower and courtesy in restricted In-
dian estates should be continued to be allowed in all States where they
are recognized by Stateolaw, including the State of Montana.

WI-LLIA J. BuRE,
For the Solicitor.

INDIAN IRRIGATION WELLS ON SAN CARLOS PROJECT LANDS

'Indian Irrigation Projects-San Carlos Indian Irrigation Project-Pima-
aricopa Indians-Right of_ Indians ,.To Drill Irrigation Wells on

ProjectLands-Acts of June 7.1924, and March 7, 1928-Landowners'
Agreement-Repayment. Contract-Gila Decree.

Under the act:of Junet7, 1924, which authorized the construction bf the:
Coolidge Dam for the purpose, first, of providing water for the irrigation of
the lands allotted to the Pima Indians,. and, second, for the irrigation of
such other lands as in the opinion of the Secretary could be served with.the -

waterAimpounded by the dam, without diminishing the supply necessary for
the Indian lands, the primary objective in theformation of the project was
made the welfare of the Indians but the act did- not necessarily grant them.
a perpetual preference to the use of the stored waters, and once'the Seer6&
tary of the Interior had included in the San Carlos Indian irrigation project

;see Poolson v. New York Yankees, 346 U. S. 356 (1953).
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equal amounts of Indian and non-Indian lands, all lands obtained an equal
right to the use of the stored waters.

Moreover, the act of March 7, 1928, which authorized the Secretary of the
Interior to merge the Florence-Casa Grande project with the San Carlos
project, broadened the Secretary's power over both projects, and, in effect,
therefore, modified the 1924 act.

In any event, the provision of the act of June 7, 1924, is limited to the waters
stored by the Coolidge Dam, and, hence, has no bearing on the rights of the
Pima-Maricopa Indians in the pumped water of the project.

Under the terms of the Landowners' Agreement, the Repayment Contract and
the Gila Decree governing the operation of the San Carlos project, the
pumped waters of the project are reserved as a common project water supply
for the equal benefit of Indian, as well as non-Indian, landowners.

The departmental construction of the legislation and agreements governing
the San Carlos project has been acquiesced in by Congress and confirmed by
Congress in the adoption of the act of March 7, 1947, authorizing the San
Carlos Irrigation and Drainage District to drill new irrigation wells as
agent of the San Carlos project.

While the provision of the Landowners' Agreement governing the use of
pumped water and irrigation wells in or upon Indian lands differs in its
language from the corresponding provision of the Landowners' Agreement
governing non-Indian lands, the differences in language are explained by the
varying circumstances affecting Indian and non-Indian lands, and the
language was not intended to confer greater rights on Indians than non-,
Indians, so far as the drilling and operation of irrigation wells are concerned.

Hence, the Pima-Maricopa Indians of the Gila River Indian Reservation may
not drill and operate irrigation wells on lands of the reservation which are
included in the San Carlos project.

IV-36208 APRIL 28, 1954.

To THE COMMISSIONER OF INDIAN AFFAIRS.

You have requested that I express an opinion on the question
whether the Pima-Maricopa Indians of the Guila River Indian Reser-
vation may drill and operate irrigation wells on lands of the reser-
vation which are included in the San Carlos Indian irrigation project.

This question appears to have arisen because in approving condi-
tionally an employee-operator agreement between the Pima-Maricopa
Indian Community and one W. N. Shawver for the proper cultivation
and operation of tribal lands on the south side of the reservation,
sections 3 and 8 of the agreement, dealing with the development of a
'supplemental water supply by means of the construction of irrigation
wells, were deleted with the understanding that these sections might
be restored if it should be determined that they were legally
permissible.

The question has also arisen because in the suit entitled United
States of America v. Paul Ml. Brophy, Civil No. 1703,in the District
Court for the District of, Arizona, in which theGqvernment is seek-

330185-55- 23
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ing to restrain the defendant from operating a private irrigation well
on lands included in the San Carlos project, counsel for the Pima-
Maricopa Indian Community has filed a brief a'inicus curiae in which
it is asserted that the Indians have a right to construct irrigation wells
on project lands, even though such a right may not be possessed by
non-Indian landowners.

In this litigation, the Government upon recommendation of this
Department is contending that, under the applicable legal provisions,
the underground water supply which is being tapped by the defend-
ant's privately constructed well is reserved as a common project water
supply, and that the defendant's well is, therefore, being illegally
operated.

It is, however, the contention of counsel for the Pima-Maricopa
Indian Community that, whatever may be the rights of non-Indian
landowners in the underground water supply of the project, the In-
dian landowners of the project have a superior right to drill wells for
irrigation purposes by virtue of the provisions of the legislation gov-
erning the San Carlos project, and the agreements entered into, and
the proceedings had pursuant to such legislation.

The San Carlos Indian irrigation project, which consists of 100,000
acres, of which 50,000. are in Indian and 50,000 in non-Indian owner-
ship, may be traced back to the act of May 18, 1916 (39 Stat. 123,130),
which authorized the construction of a diversion dam and necessary
controlling works at a site above Florence, Arizona, to provide for the
irrigation of 27,000 acres of privately owned lands and 35,000 acres
of Indian lands by utilizing the natural flow of the Gila River in ac-
cordance with the respective priorities of the lands as determined "by
agreement of the owners thereof with the Secretary of the Interior or
by a court of competent jurisdiction." As this project, which came
to be known as the Florence-Casa Grande project, did not prove to be
satisfactory because of its lack of storage facilities the act of June 7,
1924 (43 Stat. 475), authorized the construction of a dam across the
canyon of the Gila River near San Carlos, Arizona, now known as
the Coolidge Dam, "for the purpose, first, of providing, water for the
irrigation of lands allotted to. Pima Indians on the Gila River Reser-
vation, Arizona, now without an adequate supply of water and, second,
for the irrigation of such other lands in public or private ownership,
as in the opinion of the said Secretary, can be served with water im-
pounded by said dam without diminishing the supply necessary for
said Indian lands." The construction of the project to be known as
the San Carlos irrigation project was, however, made contingent upon
the execution of a repayment contract by a State irrigation district
representing the owners of the lands in private ownership. Before
such a contract could be executed, the act of March .7, 1928 (45 Stat.
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200, 210), provided for the construction of a pumping and drainage

system for the San Carlos project, the development of power at the

Coolidge Dam, and gave authority to the Secretary of the Interior
"in his discretion to effect a merger of the Florence-Casa Grande proj-
ect in whole or in part with the San Carlos project," and "to require
payments for both projects under the terms of the San Carlos Act."

In accordance with the applicable legislation, the Secretary of the
Interior approved, on March 24, 1926,' the form of a Landowners'
Agreement to be executed by individual non-Indian landowners who
wished to have their lands included in the San Carlos project, and
the agreement was executed by them in subsequent years. The Sec-
retary also elected to merge the Florence-Casa Grande project with
the San Carlos project, and on June 8, 1931, the San Carlos Irrigation
and Drainage District, having in the meantime been organized under
State law, entered into a repayment contract with the United States
providing for the inclusion in the San Carlos project of the Indian
and non-Indian lands above mentioned, and for the fulfillment of the
obligations of the respective parties.2 On June 29, 1935, the United
States District Court for the District of Arizona, in litigation to which
the San Carlos Irrigation and Drainage District and the United
States on behalf of the Pima-Maricopa Indians were parties, entered
the so-called Gila Decree, which adjudicated the water rights in the
Gila River to which the parties in the litigation were entitled.

The Landowners' Agreement, which was executed by non-Indian
landowners, contained provisions defining the rights of Indian as well
as non-Indian landowners to the use of the underground waters of the
project. Thus, the first and third paragraphs on page 4 of the Land-
owners' Agreement provide, as follows:

* * All underground and also all diffused surface water under, in or; upon
the white lands embraced in the said San Carlos project, except such as may
from time to time be needed and utilized by the owners of such lands for their
domestic water supply, shall at all times be available to said project for develop-
ment and use as an irrigation water supply for said project; and the under-
signed promises and agrees, in respect to his land which shall be taken into said
project, to give to the United States or said project the necessary rights of way
for the use of such waters and agrees further not to drill or operate wells in
any other way or use or permit others to use said waters for irrigation contrary
to any rules, orders, or regulations promulgated by the Secretary of the Interior
with relation to said waters on said project. * * *

Such underground and diffused surface waters as may be under, in, or upon
Indian lands embraced in said project and the wells, pumps, and facilities in
connection therewith, in so far as shall be permitted by law and in so far as
the Secretary of the Interior shall deem proper, shall be devoted to the use and
benefit of said project and the lands thereof. - .

S See file 4038-16 San Carlos No. 013, Part 3.
2 See file 4038-16 San Carlos No. 013, Part 20.
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And the last paragraph on page 5 of the Landowners' Agreement
provides, a' follows:

All Indian and white lands which shall be in said San Carlos project and
under said Coolidge Reservoir shall be entitled to share equally in all of the
stored and pumped water of said project in so far as that shall be physically
feasible, and said lands shall share equally in all of the water of said project
of every nature as long as the stored and unstored water supply for said project
shall be sufficient for the project's needs, and as far as that shall be physically
feasible; but when, through lack of stored and pumped water, there shall be
.an insufficient supply of water for all of the lands of said project lying under
said reservoir, the said lands so situated shall enjoy in addition to their proper
share of such stored and pumped waters as may be available to the project,
but within a proper duty of water allowance, the following rights in the unstored
flow of the Gila River * *

Paragraph 7 of the Repayment Contract between the United States
and the San Carlos Irrigation and Drainage District also contained
a provision governing the use of the stored and pumped water of the
San Carlos project, as follows:

The stored and pumped water of the San Garlos project shall be deemed a
common project water supply in which all lands in the project and under the
San Carlos Reservoir shall be entitled to share equally, and all such waters
shall be distributed to the lands of the project as equitably as the physical
conditions permit. * *

Finally, the Gila Decree embodied.almost verbatim the opening
sentence of the last paragraph on page of the Landowners' Agree-
ment quoted above.

The basic contention of counsel for the Pima-Maricopa Tribe is that
by the terms of the act of June 7, 1924, which appears to put the needs
of the Indians first, they are given what amounts to a continuing
preference to the use of the waters of the San Carlos project; and that
the provisions of the Landowners' Agreement and the Repayment
Contract must be read and interpreted in the light of this preference.

It is true that some semblance of support seems to be lent to part
of this contention.by the language of the 1924 act and by its legislative
and interpretative history. It does put the irrigation of the lands
of the Indians "first," and the rights of the non-Indian landowners
"second," and expressly declares that only such of the lands of the
latter shall be included in the project as can be served with water
'without diminishing the supply necesary for said Indian lands."
Moreover, the House Committee on Indian Affairs, in reporting the
legislation, stated that it had been amended to make certain that "the
San Carlos irrigation project shall be constructed primarily for the
benefit of the Pima Indians and that only such. p~art of the stored
water as cannot be beneficially used by the Pimas may be made avail-
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able to lands in private ownership." 3 And early in 1933, the Solicitor
of the Department expressed the opinion that under the terms of the
1924 act the Pima Indians were entitled to a preference to the waters
impounded by the Coolidge Dam in any period of water shortage.4

Yet, neither the language of the 1924 act nor the statement in the
House Committee report compels such an interpretation. Both are
actually ambiguous. The language of the act does not speak in terms
of a perpetual preference but in terms of two objectives to be accom-
plished by the Secretary of the Interior. In determining how much
non-Indian land was to be taken into the project, he was directed to
put the needs of the Indians first, and to give only secondary consider-
ation to the needs of the non-Indians. He might thus have- included
50,000 acres of Indian lands in the project, and only 25,000 acres of
non-Indian lands. But the preferential treatment of the Indians upon
a continuing basis would, indeed, have been the height of the impracti-
cal. Once Indian and non-Indian lands had been included in the
project in equal amounts, the non-Indian landowners would have
hardly agreed to any arrangement for the unequal distribution of
the waters which were developed and made available by the project.

The Indians did, as a matter of fact, have a preference to the use of
the natural flow of the Gila River by virtue of the fact that they were
the earliest cultivators of the soil in the region, having irrigated their
lands with the river water from a period antedating the white settle-
ment of the country, and these prior rights were clearly recognized
in the provisions of the Landowners' Agreement, Repayment Contract,
and the Gila Decree. In the early days, the natural flow of the Gila
River had been sufficient for the irrigation of the lands of the Pima
Indians, and they required neither stored nor pumped water, but as
the white settlers increased, and the surrounding lands were eroded,
it became necessary to secure for the Indians a supplemental water
supply. The Pima Indians, who had never made war upon the whites,
were regarded by their white neighbors with great favor, and Con-
gress was highly disposed to consider their needs for irrigation wa-
ter. However, all the early reports on the feasibility of constructing
what came to be the San Carlos project recognized that its cost would
be too high, and that to make it feasible it would be necessary to take
into the project a sizable quantity of non-Indian lands whose owners
could share the cost of constructing it.5 S. 966, in the Sixty-Eighth

See House Report No. 618, 68th Cong., 1st sess.
4 See memorandum dated February 19, 1933, from the Solicitor to the Secretary.

See Senate Document No. 27, 54th Cong., 2d sess.; Senate Document No. 37, 56th Cong.,
1st sess.; Report of Commissioner of Indian Affairs for 1904, pp. 7-21; House Document
No. 791, 63d Cong., 2d sess.; and Hearings before the Committee on Indian Affairs, House
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Congress, the bill which, as amended, became the act of June 7, 1924,
did not in its original form even contain a direction that the needs of
the Indians be considered first. Indeed, the bill merely provided that
"the total cost of the project shall be distributed equally among the
lands in Indian ownership and the lands in private ownership that
can be served from the waters impounded in said reservoir." 6

It is apparent from the provision of the Landowners' Agreement,
declaring that all the Indian and white lands shall be entitled to share
equally in all of the stored and pumped water of the project, and from
the provision of the Repayment Contract to the same effect, that the
Department did not then construe the act of June 7, 1924, as confer-
ring preferential rights to such waters upon the Pima Indians. The
departmental interpretation was, moreover, well known to the House
Appropriation Committees which were kept fully informed concern-
ing the progress of the construction work on the San Carlos project,
and the nature of the Repayment Contract being negotiated When
the Repayment Contract was finally executed, the House Subcom-
mittee on Appropriations was informed thereof, and a copy of the
contract was printed in full in the hearings. 8 If there could be said
to be any doubt concerning the correctness of the departmental con-
struction of the 1924 act, it must be presumed to have been resolved
by the acquiescence of Congress. Moreover, the act of March 7, 1928,
in authorizing the Secretary of the Interior to merge the Florence-
Casa Grande project with the San Carlos Project, may be considered
to have broadened the discretion the Secretary possessed under the
act of June 7, 1924, and to have modified it to the extent necessary
to effect the merger. The preferential theory of the 1924 act was not
advanced by the Solicitor until after the Repayment Contract had
been executed and the question arose whether the Government should
consent to the entry of the Gila Decree. In view of this opinion, the
advice of the Attorney General of the United States was sought, and
his advice was that the Secretary of the Interior might appropriately
sign the stipulation consenting to the entry of the decree, notwith-
standing the fact that it provided for the equal division of stored and
pumped waters between the Indian and non-Indian lands of the San

of Representatives, 66th Cong., st sess on "The Condition of Various Tribes of Indians,"
Appendices A, B, C, Washington, 1919; "The Pima Indians and the San Carlos Irrigation
Project," Information Presented to the Committee on Indian Affairs, House of Representa-
tives, 6Sth Cong., 1st sess., in connection with S. 966 (Washington, 1924).

See Senate Report No. 129, 68th Cong., 1st sess., where the text of the bill before its
amendment in the House is given.

7 See Hearings on Interior Department Appropriation Bill, 1926, pp. 785-87, 788-91;
1927, pp. 187-93, 203-205; 1928, pp. 157-74; 1929, pp. 273-74, 276-87; 1930, pp. 855-69;
1931, pp. 316-24; 1932, pp. 872-93; 1933, pp. 344-56; 1934, pp. 647-68; 193, pp. 508-
510; 1936, pp. 831-35; 1937, pp. 879-89.

See Hearings, 1932, pp. 346-55.
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Carlos project. The Secretary of the Interior accepted this advice,
and executed the stipulation.2

It would, of course, be utterly unthinkable at this late date to revive
the preferential theory of the requirements of the 1924 act. Too many
rights have intervened to make such a course of action possible.
Moreover, even if it were possible, it would not help the position now
taken by the Pima-Maricopa Tribe. It is claiming a right to drill
irrigation wells and pup the underground waters of the project from
these wells. The 1924 act, however, deals solely with stored waters.
While it first refers generally to "water for the irrigation of lands
allotted to Pima Indians on the Gila River Reservation, Arizona,"
it goes on to refer to the "water impounded by said dam" (namely,
the Coolidge Dam), and it is obvious that these waters can only be
stored waters. The statute does not provide an aura from which a
right to pumped waters may also be adduced.

It is apparent that the Landowners' Agreement itself without any
implementing orders or regulations makes in unlawful for any of
the non-Indian landowners to drill or operate a well for irrigation
purposes. Under the applicable paragraph of the agreement "all" the
underground water under all the private lands of the project are
reserved to the project for its use "at all times," except for its use
for domestic purposes, and the key word in the provision is "avail-
able." Each non-Indian landowner promised that all the underground
water would "at all times be available to said project for development
and use as an irrigation water supply for said project." To be avail-
able at all times, the underground water must always be at the disposal
of the Secretary of the Interior as the manager of the project. It
could not be said to be always at his disposal if he first had to issue
orders to prevent the individual landowners from tapping the project's
underground water supply by means of privately owned and operated
irrigation wells.

It is apparent that the provision making all the underground waters
available to the project is a distinct and independent declaration of
purpose which is complete in itself and in no way affected by the
language following it, which is set off from the rest of the sentence
by a semicolon. At this point, the language ceases to be declaratory
and becomes promissory, and what follows is a series of separate
undertakings by the landowner designed to implement the funda-
mental declaration that the underground waters are to be reserved
exclusively for project use. First, the landowner promises and agrees

See letter, dated June 7, 1935, from the Secretary of the Interior to the Attorney General
in file No. 51 (part 8), Pima, Irrigation, San Carlos Project, General.
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"to give to the United States or said project the necessary rights-of-
way for the use of such waters." Secondly, the landowner agrees
further "not to drill or operate wells in any other way," which obvi-
ously refers to the sole exception with reference to the use of under-
ground waters for domestic purposes. Thirdly, the landowner finally
agrees "not to use or permit others to use said waters for irrigation
contrary to any rules, orders, or regulations promulgated by the Sec-
retary of the Interior with relation to said waters on said project."
But this last provision does not refer to the operation of private well

contrary to the Secretary's orders or regulations. Actually, it refers
merely to the use of the undergrowmd waters contrary to the Secre-
taiy's orders or regulations, and was designed obviously to regulate
the operation of the project wells.

Moreover, the reference to "pumped'" waters in the Repayment Con-
tract and the Gila Decree must be read in the light of the provision of
the Landowners' Agreement which plainly reserves or sets aside
"underground waters" to the project, and thus prohibits their utiliza-
tion for irrigation purposes by means of private wells, and in the light
of other phrases in the provisions of the agreements which betoken
that all the waters of the project are to be regarded as a common water
supply or are to be distributed on a basis of equality, which could not
be realized if the construction and operation of private irrigation
wells were to be permitted. Thus, while a perverse reader might con-
ceivably argue that the term "pumped waters" wherever it occurs in
these provisions of the documents might in itself denote only the waters
pumped through the project system of wells, such a reading becomes
demonstrably untenable and utterly impossible when the term is
followed as it is in the Repayment Contract, by the declaration that
both the stored and pumped waters shall be deemed "a common
project water supply in which all lands in the project and under the
San Carlos Reservoir shall be entitled to share equally," and in the
Gila Decree by the declaration that the lands of the project shall
"share equally in all of the waters of said project of every nature"
except in periods of water 'shortage, in which case a preference only
to the natural flow of the Gila River in accordance with established
priorities shall be allowed.

Finally, if there can be said to be the slightest doubt concerning the
conclusion that the underground waters under project lands belong
exclusively to the project, and may not be appropriated by any project
landowner who has executed the Landowners' Agreement and bound
himself by the Repayment Contract, it must be deemed to be com-
pletely dispelled by the legislative history of the act of March 7, 1947
(61 Stat. 8).
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In that year, a condition of severe drought existed on the San Carlos
project. There were, as of February 1 of that year, only 12,000 acre-
feet of water in the San Carlos Reservoir, and it became imperative
that new wells be drilled in a great hurry to supplement the stored
water with a large amount of undeground water. Normally, the
drilling of the new wells would have been a project function but so
great was the emergency that it was decided to permit the San Carlos
Irrigation and Drainage District to undertake the drilling of the wells
as agent of the project. The act of March 7, 1947, was adopted for
this purpose.

It is significant that the act authorized the district "to develop
underground water within and without the area of the San Carlos
irrigation project exclusively for use as a part of the common stored
and pumped water supply of said project," and "to drill irrigation
wells within and without the project area necessary for making under-
ground waters available exclusively for use on all lands of the proj-
ect * * *." The reports to Congress which accompanied this legisla-
tion are, however, even more significant, for they reveal the under-
standing of the Congress itself that the project landowners had sur-
rendered their rights to underground waters to the project to be
developed as a part of the common water supply of the project. Thus,
the Senate Committee on Public Lands stated in its report:

The San Carlos irrigation project, Arizona, comprises 100,000 acres of land,
50,000 acres of which are Indian lands, and the remaining 50,000 acres in white
ownership. The project was built by the Indian Service; and, under contracts
entered into between the Interior Department and the white landowners, these
deeded their right to the use of the underground water to the Department of the
Interior to be developed as a part of the common water supply for the project.
[Italics supplied.]1

Similarly, the House Committee on Public Lands stated in its report:

To prevent dissipation of the undergound waters, these farmers were required
by the Government to surrender their ordinary pvileges of land ownership in
tapping the underground water supply. [Italics supplied.] 

No less explicit was the statement made on the floor of the Senate by
Senator McFarland when the legislation was under consideration. He
told the Senate:

When the original bill authorizing the project was passed and the contracts
were executed, the white owners were compelled to deed all their rights to
underground water to the Secretary of the Interior, with the understanding, of
course, that the Secretary of the Interior would develop the water for the bene-
fit of the whole project.2

10 See Senate Report No. 23, 80th Cong., Ist sess.
'U See House Report No. 51, 80th Cong., Ist sess.
12 See Cong. Rec., Senate, February 11, 1947, p. 1016.
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Quite apart from its legislative history, however, the very enact-
ment of the legislation demonstrates that no project landowner was
ever privileged to drill wells on project lands to tap the underground
waters for irrigation purposes. The San Carlos Irrigation and Drain-
age District had to come to Congress to secure permission to drill wells
on project lands even for the use and: benefit of all project landown-
ers, for the simple reason that the drilling of irrigation wells was
under the Landowners' Agreement and the Repayment Contract re-
served exclusively to the project. If any project landowner could
drill irrigation wellsj so could the district which represented all the
district landowners, and certainly stood in no worse position than any
individual project landowner. But since neither could drill irriga-
tion wells, legislation was necessary to authorize the district to drill
the needed wells as agent of the project in which the right was exclu-
sively vested.

So far as pumped waters are concerned, the right of project land-
owners, whether Indian or non-Indian, to the use of such waters must
be determined solely in accordance with the provisions of the agree-
menits and the Gila Decree, and, so far as the right of non-Indian
landowners to drill or operate irrigation wells are concerned, it must
be concluded that such a right does not exist.

The San Carlos project is dependent upon the underground water
supply for the irrigation of 20,000 acres of the project lands,'3 and
the reservation of the underground water as a common project water
supply is essential to the successful operation of the project. Only
the plainest language in the applicable legal provisions would justify
an interpretation that would deprive the project of its control over
this water supply.

Although counsel for the Pima-Maricopa Indian Community con- -

cedes apparently that the project landowners who are not Indians
may not drill or operate irrigation wells, he finds the right to do so
of the project landowners who are Indians in the third paragraph
on page 4 of the Landowners' Agreement, which, as he correctly
points out, differs from the language of the first paragraph on the
same page of the agreement. The difference in language does not
necessarily betoken, however, a difference in purpose or result. It is
true that the provision with reference to the white lands begins with
"All underground and also all diffused surface water under, in or
upon the white lands. embraced in the said San Carlos project," while
the provision with reference to the Indian lands begins with "Such
underground and, diffused surface water as may be under, in, or upon
Indian lands embraced in said project." But various reasons suggest

H8 Hearings on Interior Department Appropriation Bill,. 1929, p. 277; 1932, p. 876; 1936,
pp. 834-35.
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themselves to explain why the one sentence should begin with "all"
while the second begins with "such."

The variations in phraseology may be wholly accidental. The two
paragraphs under consideration are separated by a longish inter-
vening paragraph which deals with the purchase by the project of
wells, pumps, and other irrigation equipment that may be upon the
land of white landowners, and the person who was drafting the agree-
ment may have shifted from "all" to "such" either because he had for-
gotten what adjective he had employed in the previous paragraph
or because he preferred variation in the phraseology. One might
just as well attempt to explain why he inserted the adverb "also" be-
fore "all diffused surface waters" in the first paragraph and omitted
the "also" in the third paragraph in referring to diffused surface
waters. But if a more purposeful explanation is at all necessary, it
may be found also in the varying circumstances with which the draft-
er of these provisions had to deal. One of these circumstances was
that "the white lands" could be identified by a mere reference to them
as such and it was possible, therefore, to speak simply of "all" the
underground waters underlying the white lands. On the other hand,
there were some Indian lands relying on pumped water which, al-
though within the Gila River Reservation, were not brought within
the project. As it was not possible to speak of the Indian lands, it
became necessary to refer to "such" underground water as underlay
"Indian lands embraced in said project." Another of these circum-
stances was that at the time the Landowners' Agreement was being
drafted, a suit to adjudicate the extent of Indian water rights was
being contemplated.'4 It may have been thought desirable, therefore,
to be more cautious in dedicating to the project Indian rights to
pumped water, and this more limited possibility could be adequately
expressed by referring not only to "such" underground water but
also to the use of such underground water "insofar as shall be per-
mitted by law and insofar as the Secretary of the Interior shall deem
proper." Moreover, these phrases would also take care of the domestic
water problem without specifically mentioning it. Finally, there
was the circumstance that, while the right to use the wells, pumps,
and other similar facilities of white landowners could be acquired
only by purchase, and was for this reason probably made the subject
of a separate paragraph, the right to use pumps, wells, and other
facilities on Indian lands was under the control of the Secretary of
the Interior, and was being covered in the same paragraph as the
right to use the underground waters. Again, the introductory "such"

2 The act of May 18, 1916, supra, contemplated such a suit, and the proceedings which
were instituted resulted in the Gila Decree.
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was natural in this context. Indeed, it is possible that the qualifying
phrases "insofar as shall be permitted by law" and "insofar as the
Secretary of the Interior shall deem proper" may have been intended
to refer only to the use of wells, pumps, and similar facilities. 

Whatever may be the true explanation of the somewhat enigmatic
phraseology of the Indian paragraph of the Landowners' Agreement,
it certainly cannot be accorded an interpretation which would be
wholly inconsistent with other plain provisions of the Landowners'
Agreement, the Repayment Contract, and the Gila Decree, which
reserved the underground water as a common water supply of the
project, and established an equality of right in its use.

Counsel for the Pima-Maricopa Indian Community also contends
that while the agreements and the decree speak of "stored and pumped
water" of the project, these documents nowhere define what is meant
by the project water supply, or by pumped water. In the sense that
the documents do not begin with a paragraph headed "Definitions,"
this is true. However, the provisions which they do contain, and
which have already been analyzed make it perfectly plain that all the
underground water underlying project lands, whether Indian or non-
Indian, are dedicated to the project, and hence constitute implied defi-
nitions. Indeed, the contention that the agreements and the decree do
not define what is meant by pumped waters harbors an inherent con-
tradiction. If they do not, then non-Indian, as well as Indian, land-
owners of the project may construct and operate their own irrigation
wells. Yet it is conceded on behalf of the Indians that the non-Indian
landowners possess no such rights.

The construction of the documents governing the rights of the land-
owners of the San Carlos project that has been advanced in this opinion
is completely borne out by various memoranda or letters from John F.
Truesdell to the Commissioner of Indian Affairs during the period
when the project was being formed. Although Truesdell bore the
official title of "Superintendent of Irrigation," he was a lawyer rather
than an engineer, and he was in charge of drafting not only the Land-

* owners' Agreement but also the Repayment Contract. He was, in-
deed, the central figure in the negotiations with the landowners who
organized the San Carlos Irrigation and Drainage District and ex-
ecuted the Repayment Contract.

From the very beginning Truesdell was a champion of equality in*
the treatment of both the Indian and non-Indian landowners, and of
the view that the act of June 7, 1924, permitted such equal treatment.
Thusl in a memorandum dated February 20, 1930, summarizing a dis-
cussion in Washington, D. C., of a draft of the Repayment Contract
dated January 11, 1930,15 he stated:

'> See File No. 4038-16 San Carlos 013, Part 16.
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Turning to the stored flow, the Landowners' Agreement provided, as this con-
tract provides, that each acre of land in the project should be entitled to share
equally with all other acres in the stored and pumped waters, so that whatever
amount of water should at any time be stored in the San Carlos Reservoir each
acre of land would have an equal right to it and the same would be true as to
pumped waters in so far as they might turn out to be physically available for the
particular lands in question.

Speaking of the 1924 act, he expressed the same view more poetically
in a memorandum dated March 18, 1931, from him to the Commis-
sioner of Indian Affairs in which he discussed a proposed change in
paragraph 7 of a draft of the Repayment Contract dated February 27,
1931. 16 It was then in the same language as at present, but it had been
suggested that it should be made to provide that all the stored and
pumped water should be deemed to be a common water supply in which
all the lands of the project shoud be entitled to share "in the manner
provided in sec. 1 of the Act of June 7, 1924 (43 Stat. 475), and all
such waters shall be distributed to the lands of the project as equitably
as the physical conditions make possible." Truesdell objected to such
a provision because it might result in an unequal distribution of the
stored and pumped waters of the project. He pointed out that it was
based upon the erroneous conception that the 1924 act "means or may
mean that the Indian lands of the project are to enjoy some priority or
preference in such waters, and especially the stored ones, over the non-
Indian lands in the project," and took the position that it would leave
the non-Indian landowners of the project who were surrendering to the
project their water rights, which in many instances had high priorities,
"up in the air as to a most vital element of value of their property."
He reminded the proponents of the proposed change in the Repayment
Contract that "All figures on the economic feasibility of the project
have been based upon no lands enjoying any priority in the stored or
pumped water," and that this plan had been carried out in the passage
of the 1924 act. Speaking of the requirements of the act, he said:

This clause about the public and private lands does not, as the new draft
assumes, provide a way for the lands of, the project sharing in stored and
pumped waters. It merely gives the. Secretary a guide or yard stick for deter-
miniughow many acres F of private-and public land to take into the project All
the lands are to pay the same price and all are to-have the same rights in what
the money. provides. The Whites. are invited to the table to share the meal
with the Indians. The Secretary is directed not to invite so many as to diminish
the supply of food necessary for the Indians. When once at the table they all
share alike, and it is the realization of that fact which prompted the admonition
not to inviteltoo many. It is not at all a case of instructing that the Indians
be fed first and then that the leavings be given to others.

16 See File No. 4038-16 San Carios 013, Part 20.



326 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [61 I D.:

While Truesdell never commented directly on the third paragraph
on page 4 of the Landowners' Agreement relating to the use of under--
ground. waters and wells "in or upon Indian lands" embraced in the
San Carlos project, he did make various comments on drafts of the
Repayment Contract which also serve to- illuminate the meaning of
this paragraph of the Landowners' Agreement. Thus, he made state-
ments which serve to explain the shift from the adjective "all" in the.
first paragraph to the adjective "such" in the third paragraph on
page 4 of the Landowners' Agreement. In a letter dated November
16, 1929, from him to the Commissioner of Indian Aftairs,17 he com-
mented that "the Indian side of the project is not defined as to lands,
canals, or other structures, or otherwise," but added: "We do know,
however, what the White lands of the Project consist of at the present
time." Thus, too, in a memorandum dated July 17, 1930, commenting
on a draft of the Repayment Contract dated July 1, 1930,1 he made
comments which serve to explain the clause in the third paragraph.
oh page 4 of the Landowners' Agreement, which provides for the
use of Indian underground waters and wells "insofar as shall be per-
mitted by law and insofar as the Secretary of the Interior shall deem
proper." This draft of the Repayment Contract then contained a
clause on page 7 under the heading "Project Works" which provided
that "the irrigation works, consisting of dams, canals, and other struc-
tures on or serving the Gila River Indian Reservation to the extent
that they may be devoted, by agreement between the parties hereto,i9
and in accordance with law, to the said Project * * * hould be
included in the project works. Truesdell's comment on this provision
was as follows:

The foregoing provision is meant to take care of-the situation which; exists
by reason of the Indian part of the Project not as yet being defined. It is.
realized that irrigation structures exist upon the reservation and that to a cer-
tain extent they will be relied upon to serve with water the Indian lands which
are to be included in the Project. These structures are already owned by the
United States so it is not necessary, as it is with regard to similar things owned
by private persons, to obtain conveyances. It is' thought, however, that the
Whole Project, including the Indian lands and Indian structures, should be a

thing defined in so far as that is feasible. We. contemplate therefore that
through an order of the secretary of the Interior made under existing legisla-
tion, or if that is insufficient under new legislation, the proper Indian structures
will e devoted to the Project and held as nearly as may be as are the San
eart.o6 Reservoir, the Ashurst-Hayden Dam and the canals on the White part
of the Project, for the Project benefit. * -

It is: my opinion, therefore, that the Pima-Maricopa Indians of
the Gila River Indian Reservation may not drill and operate irriga-

See File No. 4038-1916 San Carlos 013, Part 14.
iSe File No. 4038-1916 San Carlos 013, Part 17. K
19One of these parties was, of course, the Secretary of the Interior.
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tion wells on lands of the reservation which are included in the San
Carlos Indian irrigation project.

WILLIAM J. BTRjKE,

For the Solicitor.

EDWIN . KEYSER

A-26836 Decided May 21, 1954

Oil and Gas Lease-Accretion-Boundary of Indian Reservation.

Title to land formed by acretion to public land which extends across the
former bed of a river to the record position of land disposed of when it was
on.the opposite bank vests in the United States and as public land is there-
after subject to disposition under the Mineral Leasing Act.

Where the boundary of an Indian reservation is stated to be the middle of
the channel of a river, the boundary shifts with the middle of the channel.

Where land which was originally within the boundaries of an Indian reserva-
tion has been eroded away by the current of a river which was the boundary
of the reservation, and, after being submerged, has reappeared as fast land
attached to the opposite bank, the land is no longer within the reservation.

APPEAL PROM THE BUREAU OF LAND MANAGEMENT

Edwin J. Keyser has appealed to the Secretary of the Interior from
two decisions, the first dated May 11, 1953, by the Assistant Director
of the Bureau of Land Management, and the second dated May
18, 1953, by the Administrator (now the Director) of the Bureau of
Land Management, each of which modified the action of the manager
of the Billings land office, rejecting completely an offer by Keyser to
lease certain lands in Montana for oil and gas. The Assistant Direc-
tor and the Administrator allowed leasing of parts of the lands applied
for and permitted Keyser to amend his offers to include the land
deemed available for leasing. The appellant contends that all of
the lands covered by his offers are subject to leasing under the Mineral
Leasing Act. (30 U. S. ., 1952 ed., sec. 226.)

To facilitate an understanding of this case, the physical situation
involved in this appeal may be generalized as follows: A tract of land
on the east bank of a navigable river is surveyed as lot X and
is 'patented or reserved. Subsequently, the river shifts gradually
eastward, eroding away part of lot X. At the same time, land is
gradually added by accretionto the west bank of the river across from
lot X. Ultimately the river shifts so far eastward that the accreted
land occupies not only what was the bed of the river at the time lot X
was surveyed but also a portion of the area which had been included in
th6 surveyed boundaries of lot X. In' other words, the accreted land
has invakd, the record position of lot X.- At this point, an oil and
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gas application is filed for all the accreted land,' including the portion
within the record position of lot X.

Specifically, Mr. Keyser's first application, Montana 03T54, covered
lands situated on the south bank of the Missouri River. The offer to
lease described the land by metes and bounds as nsurveyed land
attached by accretion to lot 1, sec. 23, T. 27 N., R. 50 E., P. M., Montana.

The plat of a dependent resurvey of T. 27 N., R. 50 E., accepted
September 9 1948, shows that the Missouri River apparently has
moved north and east by a gradual process of erosion of the north
bank and accretion to the south bank. The area described by metes
and bounds in the lease offer seems to be an accretion to lot 1, sec. 23,
on the south bank of the river in its original position, and the area
invades the. record position for lots 1 and 3 and the El/2SE/ 4SWi/4
sec. 14, and lot 5, sec. 23, which were originally situated on the north
bank. Lot 3, sec. 14, is covered by a patented Indian allotment and lot
1 and the E/2SE1/4 SW1/4 sec. 14, and lot 5, sec. 23, are covered by a
withdrawal made by departmental order of September 19, 1934 (54
I. D. 559), which withdrew all undisposed-of lands lying within the
former Fort Peck Indian Reservation until permanent restoration
of the lands to tribal ownership, as authorized by section 3 of.the act
of June 18, 1934 (48-Stat. 984), could be given consideration

The Assistant Director held that Keyser was entitled to a lease for
only the land lying in the former bed of the river, that is, the accreted
land,. between lot 1, sec. 23, and the record position of lot 1, lot
3, E1/2SE/ 4SW/4, sec. 14, and lot 5, sec. 23, but not for land which
had reappeared within a portion of the record position of the latter
group.

The second application, Montana 03795, covers land situated on the
-west bank of the Yellowstone River and described by metes and bounds
as .unsurveyed land, the land adjoining lots 10, 11, 12, 13, sec.. 5, T. 14
N., R. 55 E., P. M., Montana. It appears that the land applied for
was added to these lots by accretion and in part invades the record
position of lots 6 and 9 on the east bank of the river, according to the
original survey o Septemher 5, 1883. Lots 6 rand 9 were patented
to the Northern Pacific Railroad CWmpany. on AT 26, 1896. -

The Administrator held that Keyser could have, a lease, only for
that portion of the land applied which accreted to lots 10, 11, 12 and:
.13,-but which is not in the present bed of the river or within the record
positions o;f. lots 6 and' 9, according to the plat of survey approved
September 5, 1883.'

Both. of the decisions were rested on the ground that "the Depat-
]nent has held that resort should not be had to nice distinctions or
technicalities in order to. make two disposals of, the same-area,mean-
ing -that as a matter of policy, no claim, to .acrotion should. be madG
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which extends into previously patented areas." This statement was
based upon a letter dated October 9, 1926, M-11903, from the First
Assistant Secretary to the Commissioner, General Land Office; see,
also, R. B. Strieker et al., 50 L. D. 357, 358 (1924).

The generally stated and accepted rule concerning the rights of
original riparian owners to accretion is that a person whose land is
bounded-by a stream of water which changes its course gradually by
alluvial formations shall still hold the same boundary, including the
accuxilated soil. Arkansas v. Tennessee, 246 U. S. 158 (1918)
Nebraska v. Ioac 143 U. S. 359 (1892); Towl et al. v. Kelly and
Blankenship, 54 I. D. 455, 458 (1934). Montana has adopted the
common-law rule by statute. Revised Codes of Montana, 1947, An-
notated, sec. 67-1302; Bode v. Rollwitz, 199 Pac. 688 (Mont., 1921).

Although the common-law rule is easily applied where the land
formed by accretion is relatively small in area, changes in the location
of the river banks caused by accretion can be dramatic. Such changes
have given the courts considerable difficulty. However, there appears
to be a substantial unanimity of opinion where, as in the situation
presented by these appeals, the land of one original riparian owner is
increasod by accretion until it -extends across the former bed of the
river and covers land which was originally on the other side of the
river and owned by the other person. A leading textbook writer has
stated:

In case the river shifts its position so as to submerge land on one shore, the
question is one of boundary * *, In the course of time the river, although
the changes are gradual and imperceptible when they are taking place, may
be so extensive that the accretions from one side may cover a spot which formerly
was on the other side of the stream. In such cases, so long as the gradual and
imperceptible character of the change is maintained, the river will still remain
the boundary, and the owner of the shore to which the accretion attach will gain
title to land formerly belonging to the opposite owner. [3 Farnham, Waters and
Water Rights, 1904 ed., sec. 848.1

This view appears to have been followed by all the courts which
have considered the same problem.'

The Bureau decisioiis followed this rule only up to the point where
the land added to one bank by accretion begins to restore, as fast land,
land which formerly was on the opposite shore and which had been
disposed of in its former location.

In the absence of strong considerations requiring another conclu-
sion, it would seem that the Department should follow the general 

l We es v. AVley, 10 AtI. 565 (Conn. 1887) Naylor v. Cox, 21 S. W. 589 (Mo., 1892)
Morrow v. Mutz, 140 N. W. 896 (Iowa, 1913) ; Schroeder v. Freelanet, 89 P. Supp. 169 .
(D. C; . Nebr., Omaha Div., 1950), dismissed for want of jurisdiction, 188 F. 2d 517 (8th
Cir. 1951); Kimble-v. Willey, 98 F. Spp. 730 (D C. B. D. Ark., 1951), rev'd on other
growds, 198 F. 2d 813 (th Cir. 1952).,

380185-55 - 24
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rule. Apparently the only obstacle to adopting the general view is
the First Assistant Secretary's letter of October 9, 1926, supra. V

That letter was oncerned with the proper method of surveying
land which had formed in the former bed of the Mississippi between
the Mississippi shore and the eastern edge of Glasscock's Island,
Louisiana. While there still was a channel, the river had washed
away part of the eastern shore of the island. It appears that accretion
from the Mississippi shore advanced across .the old channel and oc-
cupied part of what had been the eastern shore of the island and that
later the entire former channel was abandoned by -the river and be-
came fast land. The issue was whether what had formerly been the
eastern shore of the island -should remain with the original patentees
of the island or pass to the Government as the owner of the riparian
land in Mississippi to which the accretions had attached. The First
Assistant Secretary was of the opinion that-

* * * Certainly this does not present a case where the doctrine of title by
accretion should prevail over the doctrine of title by reappearance of submerged
areas. There is now no stream involved in that area and therefore the right
to follow the water, which is the only foundation for invading an adverse title,
a harsh rule at best, does not exist under the conditions here shown. * *

Aside from any other considerations, the appeal now under discus-
sion involves. situations in which there is a river and where the right
to follow the water exists. This factor is sufficient to differentiate
this case from the Glasscock Island matter. This case, therefore,
falls squarely within the generally accepted rule set forth above.

Although this particular point has not been passed upon, by the
Montana courts, the general rule set forth above is so well established
that it may be taken as the common law, and therefore as the law of
Montana. See Fordham, v. Northern Pacific Ry. Co., 76 Pac. 1040
(Mont., 1904).

Therefore, as to Montana: 03795, the land which has formed by
accretion within the record position of lots 6 and 9 is public land of
the United States and is subject to disposition under the terms of the
Mineral Leasing Act.2 - ;

The conclusions reached above are. equally applicable to the land
for which the appellant was denied a lease in Montana 03754.

As has been stated above, this lease offer involves landstwhich were
at one time within the former Fort Peck Indian Reservation estab:
lished in 1888. The act of -May 30,1908 (35 Stat. 558), opened up
to entry, sale, and other; dispositionilands in the 'reservation which
were not needed for allotment to individual Indians or other special

2 Compare 2'ouz et al. v. Keily and Blan eshiwp, 54 L: D. 455, 462 (1934).; Madason y.
_Basaart, 59..I D. 415,.428 (1947), Earle2. TMiller, 60 L D. 387 (1949).,
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purposes, the Government taking over the lands only as trustee for
the Indians (54: I. D. 559, 560). On September 19, 1934, the undis-
posed-of lands in the reservation were temporarily withdrawn from
disposal of any kind, including leasing under the Mineral Leasing
Act (id.). Edward MII. Bonn, A-26523 (December 11, 1952). This
withdrawal is still in effect.'

The situation, therefore, was that on one side of the river public
land was held by the United States in complete ownership subject to
disposal under the geheral-land laws. On the other side was land
the equitable title to which was in the Indians while the legal title
only remained in the United States. Therefore, although the legal
title was in the United States in either event, the consequences of land
being in or out of the reservation were markedly different. The
boundary of the reservation was the "middle of the main channel of
the Missouri River * * *." (25 Stat. 113, 116.) As the Supreme
Court said in Arkansas v. Tennessee:.

* t * It is settled beyond the possibility of dispute that where running
streams are the boundaries between States, the same rule applies as between
private proprietors, namely, that when the bed and channel are changed by the
natural and gradual process known as erosion and accretion, the boundary fol-
lows the varying courses of the stream, * *. [246 U. S. 158, 173.]

Thus the boundary of the reservation changed as the river changed its
course.4

Upon the formation of land added by accretion to the public land
on the opposite bank within the original limits of the reservation, the
title to the accreted lands passed to the United States as the owner of
the riparian land free from any claims or restrictions attaching to it
as reservation land.

Similarly, the United States has regained legal and equitable title
to lot 3 on the north bank of the river which had been covered by a
patented Indian allotment.

Therefore, the: land in question in both applications, is now public
land of the United States subject to-disposition under the terms of the
Mineral Leasing Act.

Adcordingly, pursuant to the authority delegated to the Solicitor
by the Secretary of the Interior (sec. 23, Order No. 2509, as revised;
17 F. R. 6794), so much of the decisions of the Administrator and the
Assistant Director which rejected inpart Mr. Keyser's applications

Lands in the reservation are subject to leasing for oil and gas pursuant to the act of
May 11, 1938 (25 U. S. C., 1952 ed., sec. 396a et seq.).

'This rule was recognized by the Department as controlling the boundary of an Indian
ReservAtfon -bounded by the "medial line of the Canadian River." Earle T.5 SUaer,
60 I. D) 387 (1949). See, alsb; Ufted States r.Wlssr et al.,10F. 2d 298 (8th Cir.
1939).
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are reversed, and the case is remanded for further proceedings con-
sistent herewith.

WILLIAM J. BuRKE,

Acting Solicitor.

ETHEL T. MORGAN
KATHERINE T. MEAGHER

A-26962 Decided May 25, 1954

Noncompetitive Oil and Gas Lease- Preference.. Right - Canejlation of
Lease.

Where the surface of a. desert-land entry held by an entryman who is entitled
to a preference right under section 20 of the Mineral Leasing Act is taken
as a perpetual easement pursuant to a condemnation suit, the entryman
does not thereby lose his preference right..

Where an oil and gas lease was issued to an applicant who had not complied
with the regulations relating to notice to possible section 20 preference-
right claimants and the preference right claimant timely asserts her pref-
erence right, the lease must be canceled as to the lands subject to the pref-
erence right.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Ethel T. Morgan has appealed to the Secretary of the Interior from
a decision of the Associate Director of the Bureau of Land Manage-
ment dated September 14, 1953, which reversed the action of the man-
ager of the Salt Lake City land office dismissing a protest filed by
Katherine T. Meagher against the issuance of noncompetitive oil and
gas lease, Utah 04260, to Mrs. Morgan as to certain land, and heldthe
leaseforcancellation in part.

The land involved inthe appeal consists of 76.65 acres of the 320-acre
desert-land entry (Vernal 05307), comprising the S1/2NE1,4 SI/ 2NW1/4,
SWI/4 sec. 28, T. 7 S., R. 20 E., S. L. M., Utah, patented to Mrs.
Meagher on December 12, 1922, with a reservation of the oil and gas
to the United States, pursuant to'the act of July 17, 1914 (30 U. S. C.,
1952 ed., sec. 121 et seq.).7 Mrs. Meagher's entry was made on Sep-'
tember, 9 1914, and-on February'2, 1917; the land in T. 7 S., R. 2E;.,
S. L. M., wasaclassified as v able for petroleum and nitrogen.

The Associate; Director held that Mrs. Meagher was entitled to a.
preference right for a lease to these 76.65 acres pursuant to section
20 of the Mineral Leasing Act (30 U. S. C., 1952 ed., sec. 229), which
provides, in part:

In, the case of lands bona fide entered as agricultural, and not withdrawn
ot classified: as mineral at the time of entry * * * the entryman or patentee,

or assigns, where assignment was made, prior to January , 1918, if: the entry
has been patented with the mineral right reserved, shall be entitled to a pref-
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erence right to a permit and to a lease, as herein provided, in case of dis-
covery * *

Mrs. Meagher was issued an oil and gas lease (Utah 08048), ef-
fective December 1, 1952, for the remaining 240 acres in her entry upon
the basis of her preference right.

Mrs. Morgan contends that Mrs. Meagher transferred her interest
in the 76.65 acres prior to the date of Mrs. Morgan's application for
a lease and consequently had lost her preference right. The allega-
tion that Mrs. Meagher had alienated her interest is based upon the
following facts:

On March 15, 1948, the Fourth Judicial District Court of the State
of Utah, in a suit brought against Mrs. Meagher by the Ouray Park
Irrigation Company, entered an order and decree in condemnation,
which held "that the plaintiff take and acquire and have, for its use
Ethe 76.65 acres] * *

It. is further ordered and adjudged that the parcels of land above described
be and they are hereby condemned for the following uses and purposes, to wit:
for the construction of a storage reservoir for the storage of irrigation water to
be used for beneficial purposes by the plaintiff together with the construction
of an outlet for said reservoir from the body of said reservoir over, across, and
through the land above described.

This condemnation suit was brought pursuant to a Utah statute
(Utah Code Anno. 1943, sec. 104-61-1) which authorized condem-
nation proceedings for irrigation reservoirs and ditches. The Utah
Code also stated the rights and estates that may be taken by condem-
nation, as follows:

The following is a classification of the estates and rights in lands subject to
be taken for public use:

(1) A fee simple, when taken for * reservoirs and dams and perma-
nent flooding * * *; provided that where surface ground is underlaid

D with minerals, coal or other deposits sufficiently valuable to justify extrac-
tion, only a perpetual easement may be taken over the surface ground over
such deposits.

(2) An easement, when taken for any other use.
: * * * * *

(Utah Code Anno., 1943, sec. 104-61-2.) 2

According to a portion of the transcript of the condemnation pro-
ceedings, submitted by Mrs. Meagher on her appeal to the Director
of the Bureau of Land Management, the court and the parties agreed
that all mineral rights were to be reserved to the defendant.

Therefore, pursuant to the proviso of the Utah statute, the irriga-
tion company took not a fee simple but only a perpetual easement over

I Now Utah Code Anno., 1958, sees. 78-34-1.
2

Now Utah Code Anno., 1953, sees. 78-34-2.
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the surface ground. Mrs. Meagher remained possessed of the fee and,
as the entrywoman still holding the fee, retained her preference right
to an oil and gas lease.

The pertinent regulation provides:

Any offeror for a lease to lands owned, entered or settled upon as stated above
must notify the person entitled to a preference right of the filing of the offer and
of the latter's preference right for 30 days after notice to apply for a lease. If
the party entitled to a preference right files a proper offer within the 30-day
.period, he will be awarded a lease; but if he fails to do so, his rights will be,
considered to have terminated. [43 CFR, 1952 Supp., 192.70 (b).]

Mrs. Morgan did not comply with this regulation and thus Mrs..
Meagher was deprived of the preference right granted her by section
29. An oil and gas lease issued to other than a person having a pref-
erence right to it who timely asserts it, must be canceled. D. Miller,
A-26768 (November 12, 1953); Transco Gas & Oil Corporation, 61
I. D. 85 (1952).

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17
IF. R. 6794), the decision of the Associate Director of the Bureau of
Land Management is affirmed.

WILLIAM J. BuRKE,
Acting Solicitor.

STATE OF CALIFORNIA

A-26777 Decided June, 11954

State Indemnity Selection-Classification-Small-Tract Applications.

Land which is withdrawn from entry by Executive Order No. 6910 [Nov. 26,
1934] is subject to indemnity selection by a State only if the land is classified
by the Secretary of the Interior as available for such disposition.

Where small-tract applications have been filed for land 3 years before a
State selection is filed for the same land and the land is suitable for small-
tract development, it is proper to classify the land for small-tract disposition
despite the pendency of the State's application.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

In October and November 1946, several applications, including those
listed below,' were filed for leases under the Small-Tract Act (43
U. S. C., 1952 ed., sec. 682a) on lots 3 and 4, sec. 24, T. 3 S., R. 3 E,
S. B. M., California. The land applied for is 6 miles northwest of
Palm Springs and about 95 miles east of Los Angeles.

'Los Angeles 064785, filed on October 29, 1946, by Rodney C; Inge for the WV, of lot 4.
Los Angeles 064786, filed on October 29, 1946, by Rae A. Wheeler for the El/ of-lot 3.
Los Angeles 065039, filed on November 18, 1946, by Paul E. Traver for the W'/ of

lot .
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A report dated June 6, 1949, of a field examination of the land indi-
cates that its proximity to Palm Springs makes it desirable for small-
tract development, but that the portion of lot 4 lying north and east
of State Highway 1I, which divides lot 4, is in the Whitewater River
wash area and unsuitable for small-tract development. It appears
further that the land is located in an area near which it is anticipated
that a cement plant will be built; that the area is zoned for unrestricted
industrial use; that a power line and telephone line parallel the high-
way; and that electricity and telephone services are available for the
area. The report of June 6, 1949, found that lot 3 and the portion of
lot 4 lying south and west of State Highway 111, were suitable for
development as business sites under the Small-Tract Act, and recom-
mended their classification for that use.

On April 26,1950, after the recommendation for small-tract classifi-
cation of this land had been made, but before a small-tract classifi-
cation order was issued, the State of California filed an indemnity
school-land selection (43 U. S. C., 1952 ed., sec. 851) for the lots 3 and
4 in behalf of Harold L. Pierce. The application was accompanied
by Mr. Pierce's petition for classification of the land under section 7
of the Taylor Grazing Act (43 U. S. C., 1952 ed., see 31Sf). The peti-
tion stated that the land was valuable for a desert house only, and was
accompanied by a nomnineral, nonsaline affidavit dated April 17,1950,
by Mr. Pierce, which stated, inter alia, that to the affiant's knowledge,
there was no "placer, cement, gravel, phosphate, or other valuable
mineral deposit" on the land; that "no portion of said land is claimed
for mining purposes;" and that the land is "essentially nonmineral in
character." 2

In a decision of August 6, 1952, the Director of the Bureau of Land
Management rejected the State's application for lot 3 and the portion
of lot 4 lying south and west of the highway on the ground that the
lands are suitable for small-tract development and are classified as

2 It appears that on March 8, 1949, Mr. Pierce filed for recording a notice of location
of a placer mining claim on lots 3 and 4 for all rock, sand, gravel and clays. A report
of a field examination dated July 26, 1950, states that a discovery of valuable mineral
deposits was not made. Thereafter, on September 15, 1950, a notice of adverse proceedings
against the claim issued. In a letter of October 4, 1950, to the State Lands Commission,
Mr. Pierce wrote, in part, as follows:

"I hereby agree to the release of my claims to mineral rights that I have developed
on the above mentioned claim and land to the U. S. Department of Interior, as the
present conditions do not warrant the commercial development of the sand, clay and
gravel * *

Mr. Pierce conditioned this "release" on his receiving a preference right to purchase the
land from the State of California if it acquired title to the land. The Regional Admin-
istrator, Region II, held that the above-quoted portion of Mr. Pierce's letter of October
4, 1950, constituted a waiver of any rights to the mining location, and the contest in-
volving the claim was considered to be closed.

The validity of Mr. Pierce's mining claim and the effect of his release and affidavit of
April 17, 1950, are not before the Department in this proceeding.
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business sites under the Small-Tract Act. The State of California
and Mr. Pierce have appealed to the Secretary of the Interior froma
the Director's decisions

On appeal, it is asserted that the land is not suited for business
sites under the Small-Tract Act, and that the allowance of the State's
application would result in the mining of gravel and clay deposits for
which the land is valuable. However, information in the record indi-
cates that the land is nonineral in character. Moreover, the State's
applicant stated in his petition for classification that the land had
special value for a desert house only, and stated further, in his non-
mineral affidavit, that to his knowledge, the land contained no valli-
able mineral deposit. A review of the record fully substantiates the
classification of lot 3 and the portion of lot 4 lying south and west of
the highway for business sites under the Small-Tract Act.

Lot 3 and the portion of lot 4 lying south and west of the highway
were classified for small-tract disposition on August 6, 1952, after the
State filed its indemnity selection for the land. The small-tract appli-
cants were not entitled to the land as a result of filing applications
therefor (George T. AIdridge et al., A-26805 (February 8,1954)), and
they had no right to the land when the State's selection was filed. In
State of California, A-25855 (August 14, 1950), the Department held
that the classification of land as suitable for disposition under the
Small-Tract Act is not sufficient, standing alone, to warrant the reject
tion of an indemnity selection of the land by a State. It was not
stated in the decision whether any small-tract applications for the
land had been filed before the State selection was filed. The Depart-
ment has also held that a State school indemnity selection should be
given preference over a public-sale application over a homestead-
entry classification,- and over public-sale classification. 0 A State selec-
tion under the Morrill Act was preferred over classification for dispo-
sition under the Small-Tract Act,7 and a State selection of lands for
internal improvement was given preference over a recommended clas-
.sification for small-tract disposition."

The reason given in these decisions for giving preference to selec-
tions by States is that the United States is obligated to fulfill certain
statutory land grants to the States, and that if land may be properly-
classified for State selection pursuant to such statutory grants, a State

3 In a letter in support of the appeal, Mr. Pierce asks that favorable action be taken on
his request to purchase lots 1, 2, and 7, which are situated near the land covered by this
application. The decision on this appeal relates only to the lands included in State
indemnity selection, Los Angeles 083029:

I State of California, A-25971 (March 6, 1951).
5 State of alifornia, Joseph L. Freesan Sr., A-26255 (July 25, 1952).
0
Stateof California,A-25744 (January18, 1950).

'State of Nevada, A-25832 (May 12, 1950).
State of Nevada, A-26745 (May 20, 1953).
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selection should ordinarily be preferred over disposition of the land to
private persons, all else being regular.

It does not appear in any of the decisions cited above involving
small-tract applications that such applications were filed prior to the
filing of the -State selection. In the instant case, the fact that the
small-tract applicants applied for the land approximately 31/2 years
before the State selection was filed, and the fact that the classification
of the land pursuant to the small-tract applications was delayed chiefly
because the validity of the conflicting mining claim 9 was, as a matter
of proper administrative practice, determined before the land was
classified, outweigh the reason for ordinarily giving preference to the
State's selection insofar as it conflicts with the small-tract applica-
tions.

In the circumstances of this case, the decision rejecting the State
selection for lot 3 and the portion of lot 4 lying south and west of
the highway is proper. The decision of the Director of the Bureau
of Land Management is affirmed.

ORMVE LEWIS,
Assistant Secretary.

BARBARA X. SOOT

A-26855 Decided June 21, 1.954

Rules of Practice-Appeals.

An appeal to the Secretary of the Interior from a decision of the Director of
the Bureau of Land Management will be dismissed where notice of appeal
is not filed within 30 days from service upon the appellant of the decision
from which an appeal is taken.

Where several applicants are waiting to file applications when a land office
opens for business and, because only one clerk is on duty, the applications
are actually received one after the other, the applications will be deemed to
havebeen simultaneously filed.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Barbara M. Smoot has appealed to the Secretary of the Interior
from a decision of January 2, 1953, by the Associate Director of the
Bureau of Land Management which affirmed a decision of the acting
manager of the Land and Survey Office, Salt Lake City, holding that
conflicting oil and gas lease applications, Utah 06604, 06605, 06606,
were submitted simultaneously to the Land and Survey Office and that
a drawing would be held to determine the priority to be given the
respective applications to lease the land.

9 See note,2, supra.
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The final paragraph of the; Associate Director's decision allowed
the right of appeal and stated: "If an appeal is filed it must be in
accordance with the regulations contained in the enclosed copy of
circular 1818." Circular 1818 contains a reprint of departmental
regulations (43 CFR, 1952 Supp., 221.75 and 221.76) governing the
procedure to be followed in filing appeals to the Secretary of the
Interior. 43 CFR 221.75 provides, in part:

(a) An aggrieved person desiring to appeal to the Secretary of the Interior
from a decision rendered by the Director of the Bureau of Land Management
must, within 30 days from the date of the service upon such person or his
authorized representative of notice of the Director's decision, file a notice of
appeal with the Director, Bureau of Land Management, Department of the
Interior, Washington 25, D. C.

* * * ** *

(d) An appeal shall be subject to summary dismissal for failure to comply
with any of the requirements prescribed in this section.

A registry return receipt card in the record indicates that the appellant
received a copy of the Associate Director's decision on January 6,
1953. Thus, notice of appeal to the Secretary from this decision was
required to be filed not later than February 5. The notice of appeal
in this case was filed on February 6. Appeals filed only a day late
have been consistently dismissed. Ted C. Mathews, A-26928 (Jan-
uary 6, 1954) ; Bonelli Cattle Comnpany, A-26709 (June 18, 1953).
In accordance with these decisions, the appeal in this case must be
dismissed.

Even if there were no procedural defect in the appeal, the Associate
Director's decision would not be modified.

It appears that on April 7, 1952, three persons were waiting to file
the applications under consideration when the Land and Survey Office
was opened for business at 9: 30 a. m.; that the applications had already
been prepared for filing at that time; that one of the persons had
arrived before the other two, stood in a queue ahead of the other two,
and entered the office ahead of the other two; that as there was only
one clerk to receive applications, the application of the person who
first entered the office was received by the clerk first; and that an inter-
val of several minutes elapsed between the time when the first and
the last of these applications were accepted and stamped. All three
applications were accepted as simultaneous filings and stamped as
having been received at 9:30 a. in., April 7, 1952. Each of the applica-
tions covered the same land.

.Section 17 of the Mineral Leasing Act, as amended (30 U. S. C.,
1952 ed., sec. 226), gives to the "person first making application" who
is qualified to hold a lease the right to a noncompetitive lease if the
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lands applied for are to be leased. Pursuant to the acting manager's
decision that these applications were simultaneously filed by qualified
applicants, a drawing was held to determine the order of priority as
ibetween the conflicting applicants, and the results of the drawing were
announced in a manager's decision of October 15, 1952.1 As a result
of the drawing, first priority was awarded to application, Utah 06605,
filed by Frances L. Neely; second, to Utah 06606, filed by Daisy R.
Morgan; and third to the appellant's application.

The appellant asserts that as the person who filed her application
was the first waiting in line for the Land and Survey Office to open
on April 7, and that as her application was actually received and
stamped by the clerk ahead of the other two applications, her applica-
tion is entitled to priority. Thus the question raised by this appeal
is whether, when persons arrive at the land office before it is open for
business, it is proper to treat as simultaneously filed the applications
of all who are waiting to file when the office opens for business and who
immediately proceed to the counter, even though the applications are
actually received, one after the other, by the single clerk in attendance.

With respect to the question of what applications shall be con-
sidered as simultaneously filed, the applicable departmental regulation

CFR, 1952 Supp., 295.8) provides, in part, that-
When no order of restoration or notice of opening is involved, the

applications will be treated as having been filed simultaneously if they are
received by a land office * * * over the counter at the same time, or are received
in the same mail * x *

Inasmuch as applications can be filed in a land office only when it
is open for business (43 CFR, 1952 Supp., 192.42 (b) ), it is immaterial
in what order or at what time applicants may line up at the office
'door before opening time. If, when the door is opened, the physical
situation is such that in accordance with normal behavior and ordinary
courtesy one or more of the waiting applicants must necessarily enter
before the others and arrive at the counter before the others and, if
because only one clerk is on duty, it is physically necessary that the
applications be received one after the other, it seems perfectly reason-
able to hold that the applications are received over the counter "at
the same time" within the meaning of the regulation just quoted. To
hold otherwise would be to place a premium upon one applicant out-
jostling other applicants at the door and beating them in a footrace
to the counter.

'The departmental regulation (43 CFR, 1952 Supp., 191.10) governing disposition of
conflicting lease applications filed simultaneously provides, in part, that-

"Where applications or offers received by mail or filed over the counter at the
same time are in conflict, the right of priority of filing will be determined by public
drawing * *."
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Therefore, pursuant to the authority delegated to the Solicitor by.
the Secretary of the Interior (sec. 23, Order No. 2509, as revised;
17 F. R. 6794), the appeal is dismissed.

WILLIAM J. BuR , :
Acting Deputy Solicitor.

D. C. JONES

A-26832 Decided June 22, 1954

Coal Lease-Assignment-Liability for Accrued Obligations.
A requirement that an assignee of a coal lease pay charges which became

due under the lease before the lease was assigned to him is proper where
the assignment recites that the assignee desires to assume all of the obliga-
tions of the lease and where one of the lease covenants provides that obliga-
tions thereunder shall extend to and be binding upon assigns, even thought
when the assignment was approved, the Department erroneously stated
that the lease account was in good standing.

APPEAL P-ROM THE BUREAU OF LAND MANAGEMENT

D. C. Jones has appealed to the Secretary of the Interior from a
decision of April 21, 1953, by the Assistant Director of the Bureau of
Land Management which dismissed Mr. Jones' protest against the
payment of $141.64 made by Mr. Jones on May 22, 1951, for charges
due under coal lease, Great Falls 082085. This lease was issued on
May 21, 1937, to Floyd Sturgis and Ray Thiel and, as amended, covers
81.85 acres of land in Montana. (30 U. S. C., 1952 ed., sec. 181 i.)

By an instrument dated January 2, 1945, Mr. Sturgis and Mr. Thiel
assigned the lease to the appellant and to Mr. E. B. Porter. A
decision of August 30, 1945, by the Commissioner of the General Land
Office (predecessor of the Director of the Bureau of Land Manage-
ment) indicated that $108.57 was due under the lease at the time and
that it would be "necessary for all money due under the lease to be
paid" before the assignment could be approved. The appellant was a
party to this decision. In arecommendation of November 19, 1945,
to the Secretary of the Interior that the assignment be approved, the
Commissioner of the General Land Office stated: "According to the
records of this office the account under the leasedis in good standing."
Thereafter, the assignment was approved, effective January 1, 1946.

On September 1, 1949, an audit by the General Accounting Office
of the lease account disclosed that an amount which had become due

1 On May 22, 1951, the appellant and Mr. Porter filed for approval an assignment of
the lease to Mr. Merril Dunbar. The assignment has not yet been approved. Mr. Porter
and Mr. Dunbar were made parties to the Assistant Director's decision, but did not appeal
to the Secretary from the decision.
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under the lease before the assignment to the appellant was executed
had not been paid and was still owing to the United States. The
appellant was billed for this amount in accordance with a statement of
the auditors' adjustments dated February 15, 1950.

It appears that on January 18, 1944, a check for $120.30 was tendered
in behalf of Sturgis and Thiel as payment for charges due under this
lease and that the check was returned because of insufficient funds. A
notation on the lease account indicates that the check was returned but,
through inadvertence, the amount of the check was not added to the
ledger column showing the balance due to the United States, as should
have been done. Thus, the $120.30 was not included in charges due
under this lease until after the error was discovered as a result of the
audit. An additional amount of $21.34 was found by the audit to be
the balance of unpaid royalty due under this lease since April 1, 1945,
making a total of $141.64 for which the appellant was billed, although
this entire amount had become due before the effective date of the
assignment to the appellant.

An assignee of a lease is not liable on account of a breach of a lease
covenant which occurred before the assignment unless he assumes such
liability. Tiffany, The Law of Real Property (3d ed.), sec. 131; 3
Thompson, Comnentaries on the Modern Law of Real Property, secs.
1416, 1424, 1425. Where, in an instrument of assignment, an assignee
agrees to assume all of the obligations of a lessee, privity of contract
is established between the lessor and the assignee, and the assignee
becomes liable for the performance of the provisions of the lease which
the assignor promised to perform. Rosenkranz v. Pellin, 222 P. 2d
249 (D. Calif., 1950); Puget Mi1l-Co. v. Kerry, 49 P. 2d 57 (Wash.,
1935) ; Springer v. De Wolf, 62 N. E. 542 (Ill., 1901); Tiffany, supra,
sec. 131, note 15; Thompson, supra, secs. 1424, 1425. Thus, an
assignee who assumes the lease obligations of his assignor has been held
liable for the payment of rentals due under a lease, even though the
rentals accrued before the assignment was executed. Woodland Oil
Co. v. Crawford, 44 N. E. 1093 (Ohio, 1896); The Farmers Bank v.
The Mutual Assurance Society, 4 Leigh (Va.) 69, 8 (1832); see
Fountain v. chulenberg & Boecleler Lumber Co., 18 S. W. 1147
(Mo., 1892).

In the instant case, the original lessees were obligated under ections
2 (c) and 2 (d) of the lease to pay the prescribed rental and royalty
charges. In the instrument of assignment from the original lessees
to the appellant, it was stated that "it is the desire of the Assignees
to assume all of the benefits and obligations set forth in the above
described Lease andt torate thereunder in the same manner as the
Assignors have been operating h* * " This statement may prop-
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erly be regarded as one of the conditions of the assignment. More--
over, section 8 of the lease provides:

It is further covenanted and agreed that each obligation hereunder shall extend.
to and be binding upon, and every benefit hereof shall inure to, the * * * assigns
of the respective parties hereto.

The provision in the assignment, together with section 8 of the,
lease, makes it amply clear that the appellant assumed all the obliga-
tions of his assignors under the lease. And, under the cases cited,,
the appellant's obligations included the payment of rental and royalty
charges which had accrued prior to the assignment. In the circum-
stances, the decision holding the appellant liable for an amount which
became due under the lease before he became a lessee is proper.

The appellant's contention that the United States is estopped by
laches from asserting this claim is without merit because the United
States is not subject to the defense of laches in enforcing its rights.
United States v. Summnmerlin, 310 U. S. 414, 416 (1940).

Although it is unfortunate that the bookkeeping error was made
and that it was not discovered until several years after it occurred,
there is no legal basis for holding that the appellant is not liable for
payment of the amount for which he has been charged and which he
has paid.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17
F. R. 6794), the decision of the Assistant Director of the Bureau of
Land Management is affirmed.

WILLIAM J. BrumEI
Acting Deputy Solicitor.

APPEAL OF McCANN CONSTRUCTION COMPANY

CA-204 Decided July 30,1954

Contract Appeal-Material Shortage-Korean Conflict-Timely Notice of
Delays.

Where a Government contract was entered into after June 25, 1950, the begin-
ning of the Korean conflict, the resultant delays in the completion of the con
tract were foreseeable and liquidated damages were properly assessable.V

Where a Government contract was awarded prior to June 25, 1960, but notice
to proceed was issued subsequent thereto, delays resulting from material
shortages were foreseeable, and liquidated damages were properly assessed
if there was an initial and unreasonable delay by the contractor in ordering
'materials or proceeding with the project.

A-letter by the contractor to the contracting officer informing him that requested
changes may require an, extension of time is a proper notice under. article 9
of the standard form of construction contract.
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ADMINISTRATIVE DECISION

An appeal dated April 22,1953, was filed by McCann Construction
Company from the findings of fact and decision of the contracting
officer dated March 6, 1953, but not transmitted to the contractor until
March 23,1953, under Bureau of Reclamation Contract No. I79r-1690,
denying certain requests of the contractor for additional time. The
contract, on U. S. Standard Form No. 23 for Government construction
contracts (revised April 3, 1942), was entered into on June 9, 1950,
and provided for the construction of 21 residences, office buildings,
bunkhouse, and laboratory for Tiber Dam Government Camp, Mis-
souri River Basin project, Montana.

This appeal concerns the construction under schedules 5 and 6, and
the bunkhouse of schedule 9 of the specifications. The contractor's
right to proceed with the remainder of the work was terminated and
is not involved in this appeal. The contractor protested the deduction
of $3,490 for liquidated damages, which is the basis of this appeal.

The contractor commenced work on August 22, 1950, 55 days after
the receipt of notice to proceed, and completed all work involved in
this appeal on August 31, 1951. The final date for completion of
schedules and 6 was June 30, 1951, and the bunkhouse of schedule 9
was June 22, 1951. The total delay amounted to 132 days.

The contractor's requests for extension of time are based for the
most part on shortages of labor and materials resulting from the
outbreak of hostilities in Korea. Although the contract was executed
on June 9, 1950, notice to proceed was not given until June 28, 1950,
which was 3 days after South Korea had been invaded and the United
States had indicated its intention to intervene.

The economic impact of the Korean conflict as affecting Govern-
ment contracts has been the subject of several appeals decided by
administrative decisions of this office. As a general rule, it has been
held that where bid for the contract was made after June 25, 1950,
the resultant delays were foreseeable and liquidated- damages properly
assessed, iverman & Sons, CA-143 (December 6, 1951); Porcelain
Produots, Inc., CA-144 (January 16, 1952); George E. Kellar, CA-121
(July 16, 1951). Also, where the bid for the contract was made
shortly prior to June 25, 1950, and the contractor thereafter delayed
for an unreasonable length of time in placing orders for vital mate-
rials, no relief from liquidated damages was given. Pacific Coast
Engineering Company, CA-158 (August 27, 1952), (March 6, 1953,
Supp.); Lakeside Bridge & Steel Co., CA-137 (November 27, 1951).

On the other hand,'where an award of a contract was received a
day after the outbreak of hostilities and the contractor thereafter
actedpromptly and with, diligence in placing his orders for materials,



344 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [61 I. D.

liquidated damages for delay were remitted. Judson Pacific-Murphy
Corporation, CA-122 (July 13, 1951). In that case, the notice of
award was received on June 26, 1950, and presumably was in the mail
at the time the conflict began. Immediately upon receipt of the notice,
the contractor dispatched, by messenger, its order for steel to its
supplier. Although a delay of 48 calendar days subsequently devel-
oped, it was held that the assessment of liquidated damages was not
justified.

The contractor in the present situation, by not starting work on the
project until 55 days after the notice to proceed, seems to have placed
himself in a position very similar to that discussed in administrative
decisions on the appeals of Pacific Coast Engineering Company and
Lakeside Bridge & Steel Company, supra. This delay is not satis-
factorily explained other than by a general recital of difficulties en-
countered in obtaining materials and recruiting a labor force. Such
conditions must have become worse rather than better during the 55
days following the notice to proceed, and the contracting officer was
correct in finding that the contractor did not act with diligence or
efficiency during this crucial period.

The record discloses that while appellant wrote several anticipatory
letters upon the subject of possible delays, it failed, with one exception,

-to comply with the procedural requirements of article 9 of the con-
tract, which provides, in part:

* * * If the contractor shall within 10 days from the beginning of any such
delay (unless the contracting officer, with the approval of the head of the
Department or his duly authorized representative, shall grant a further period
of time prior to the date of final settlement of the contract) notify the con-
tracting officer in writing of the causes of delay * *

The necessity of complying with this provision as to written notice
is pointed out in Dunnigan Construction Company, et a. v. United
States, 122 Ct. Cl. 262 (1952), and Porcelain Products, Inc., CA-144
(January 16,1952).1

The exception referred to above was in connection with a request
by the'*Government for a change in the size of windows in th& two-
and three-bedroom houses. The contractor answered this request, in
part, as follows:

This smaller size window may result in a slight saving to us in the purchase
price. However, as we have ten of these buildings framed in to date, it will
necessitate our going back and refraining the openings for these windows,
resulting in an increased cost to us and a delay in performance of the contract.
We are willing to furnish either of the above-mentioned windows with no increase
or decrease in the cost of the contract. However, we will expect an extension
of time in the performance of the contract should the need for it arise.

'Certiiu acts of the Governmeiint'iffiiala miay istitute a waiver' of~ the notce.
Porcelain Products, Inc., CA-144 (January 16,1 952).
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Delays resulting from this change, being beyond the control or
fault of the contractor, justified an extension of time, and this letter
was, in my opinion, a proper and sufficient notice within the meaning
of article 9 of the contract. It also served as a timely protest in accord-
ance with paragraph 12 of the specifications. The contracting officer
did not question the contractor's acceptance of the change with the
proviso that he might require more time.

The actual extent of the delay caused by this change is not shown but;
the contracting officer had ample opportunity to inquire into the ques-
tion as to how much extra time was necessary. The decision of the
contracting officer assessing liquidated damages for the delay in making
such change is reversed and remanded to the contracting officer to
ascertain the extent of the delay and determine the amount of liqui-
dated damages imposed upon the contractor in this connection which
should be remitted.
- The contention by the contractor that the work was slowed by ad-

verse weather conditions is without merit because there is no evidence
in the record showing that the weather conditions were unusually
severe or unforeseeable. United States v. Brooks-Callaway Co., 318
U. S. 120 (1943).

Finally, the contractor contends that the imposition of liquidated
damages in this instance would impose an unfair burden on the con-
tractor, and that the Government actually suffered no damage as a
result of the delay in the completion of the work. It is well established
that, if a provision for liquidated damages in a contract is a reasonable
one, it is not necessary for the party enforcing it to show that any
actual damage was sustained. Wise v. United States, 249 U. S. 361,
364-367 (1919) ; United States v. Bethlehem Steel Company, 205 U. S.
105, 120-121 (1907). Moreover, the authority of administrative offi-
cials of the Department to excuse the contractor, from the payment
of liquidated damages in the event of a delay in the performance of
the contract is limited by the terms of the contract to situations where
the failure to perform ion time is attributable to "causes beyond the
control and without the fault or negligence of the contractor." Offi-
cials of this Department do not have any authority to waive the im-
position of liquidated damages on equitable grounds. See Royal In-:
demnity Co. v. United States, 313 U. S. 289, 294 (1941).

CONCLUSION

Therefore,:pursuant to the authority delegated to me. by the Sec-
retary of the Interior, the decision-,of the contracting officer in impos-
ing liquidated damages for delay caused by changes in specifications of
the windows is reversed, and the case is remanded to the contracting

330185-55-25
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officer. to remit to the contractor the amount of such liquidated damages,
but in all other respects the contracting officer's findings of fact and
decision dated March 6,1953, are affirmed.

CLARENCE A. DAVIS, 

S. I. HOOPER

A-26976 Decided August 3, 1954*
A-26996

Applications for Oil and Gas Leases-Acquired Lands-Amendment of Reg-
ulations-Cancellation of Lease-Defective Application.

An amendment of a; regulation governing the issuance of future interest oil

and gas leases will not be applied retroactively to the detriment of one

whose application was filed before the effective date of the amendment and

'to whom a lease was thereafter issued without a requirement that he com-

ply with the amended regulation.
An oil and gas lease cannot be canceled where the lease was issued to the

first qualified applicant who submitted a proper application therefor, and

where the issuance of the lease was not in violation of any statutory or regu-

latory provision.

An oil and gas lease application for acquired lands is correctly rejected where

the application does not contain a statement of the applicant's interests in
oil and gas leases or permits or applications therefor on federally owned

acquired lands in the same State, as required by regulation.

APPEALS FROM THE BUREAU OF LND XA1AGEMENT

In a'decision of December 21, 1953, the-Chief, Branch of Leasing,
Division of Minerals, Bureau of Land Management, held for cancella-
tion oil and gas lease, BLM-A 022726, covering 578.07 acres of ac-
quired land described as the S/2Sl/2 sec. 28 (less 3.05 acres) -the NE/4
N/ 2 SE1/4 , SWIA se. 32; and the S1/2 SEl/4SW'l/ sec. 34, T. 1 S., R.'
12 W., St. Stephens meridian, Mississippi. The lease was issued to
S. J. Hooper as of November 1, 1952, pursuant to-the Mineral Leasing
Act for Acquired Lands (30 U. S. C., 1952 ed., sec. 351 et sea.).

The decision of December 21, 1953, was modified by a Bureau deci-
sion of February 2, 1954, which allowed the lease to remain in full
force and effect as to the land in see. 34 because the reasons for can-
celing the lease as to the remainder of the land were not applicable to'
the land in, sec. 34. Mr. Hooper has appealed (A-26976) to the
Secretary of the Interior from the decision of December 21, 1953.

The decision of December 21, 1953, was rendered after a protest was
filed by Robert William Polchow against the issuance of the lease on

*See Supplemental Decision, p. 350.
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the lands in secs. 28 and 32.1 As the land in sec. 34 was not included
in the protest and no one appears to have been prejudiced by the deci-
sion of February 2, 1954, the decision on this appeal is limited to con-
sideration of the cancellation of the lease as to the lands in secs. 28
and 32.

Mr. Hooper has taken a separate appeal (A-26996) to the Secretary
of the Interior from a decision of February 10, 1954, by the Chief,
Branch of Leasing, Division of Minerals, Bureau of Land Manage-
ment, insofar as it rejected his oil and gas lease application BLM-A
026734, for the Wl/SW1/ 4 and the SEV4 sec. 25, T. 1 S., R. 13 W., SL
Stephens meridian, Mississippi, filed pursuant to the Mineral Leasing
Act for Acquired Lands. This decision was also rendered after a pro-
test was filed by Mr. Polchow against allowance of the application.2
Inasmuch as the appeals from the cancellation of lease, BLM-A
022726, and from the rejection of application, BLM-A 026734, initially
involve consideration of the same question, the two appeals are being
decided together.

I -

The lands here involved, now a part of the Desoto National Forest,
were conveyed to the United States by the Bond Lumber Company in
a deed dated December 29, 1941, which reserved to the grantor (sub-
ject to conditions not here relevant) the mineral rights in the land for
a period ending July 1, 1952. The interest of the United States in the
land prior to July 2, 1952, was subject only to future interest leasing,
as title to the present mineral rights did not vest in the United States
until after the expiration of the reservation in the deed. The appel-
lant's- application upon which the issuance of lease, BLM-A 022726,,
was based was filed on March 5, 1951, and application, BLM-A 026734,
was filed on October 2, 1951, when the land was subject only to future
interest leasing. As lease 022726 was issued on November 1, 1952, after
the present interest in the minerals vested iii the United States, it was
a present interest lease which issued to the appellant.

The basis for the cancellation of the lease and the rejection of the
application in the Bureau decisions apparently was that the above-
described lands were subject only to future interest leasing when the
applications were filed and that the applications did not comply with
the regulatory requirements governing the filing of applications for
future interest leases on acquired lands. The protests which were filed
against the appellant's lease and application refer specifically to the

1 Mr. Polchow had filed an application (BLM-A 031755) on July 2, 1952, for the lands
in sees. 28 and 32 which were later included in Mr. Hooper's lease.

2 The protest stated that Mr. Polchow had filed an application (BLM-A 01753) on
July 2, 1952, for the land in see. 25.
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fact that the appellant was not qualified to hold a future interest lease
at the time when the' applications were filed because he did not own
all or substantially'*all of the operating rights in the lands covered by
his application. This contention apparently refers to the following
provision in 43 CFR 1952 Supp., 200.7(b):a

A future interest lease, whether the future interest of the United States is
whole or fractional, will be issued only to an applicant who shows that he
owns all or substantially all the present operating rights (either as a mineral
fee owner, oil and gas lessee, or as an operator holding these rights under an
oil and gas lease) in the lands covered by his application. * * *

This provision was added to the regulation governing the issuance of
future interest leases' by an amendment effective November 16, 1951.
There is nothing in the records to indicate that after Mr. Hooper filed
his applications on March 5 and October 2, 1951, he was requested to
show that he was a qualified applicant in accordance with'the amended
regulation. In the absence of such a request, Mr. Hooper's applica-
tions were not subject to the amended provision because the provision
was not in effect when his applications were filed. S. J.lWoo per,
IHumble Oil and Refining Co., A-26861 (March 12, 1954); of. Levi A.
Hughes et al., 61 I. D. 145 (1953). Accordingly, the cancellation of
Mr. Hooper's lease, and the rejection of his application because of the
failure to show that he was qualified to hold a future interest lease
under the amended provisions of 43 CFR, 1952 Supp., 200.7 werein-
correct.

An examination of the appellant's application upon which issuance
of the lease was basedindicates that it onplied with the-mandatory
requirements of the regulations (43 CFR200.i-200.10) governing the-
issuance of future interest leases on acquired lands at the time when
the application was filed.4 As it appears that Mr. Hooper was the first
qualified applicant for the lands included in lease, BLM-A 022726,
he is entitled to a lease on the land. Transco Gas & Oil Corporation
et ano., 61 I. D. 85 (1952). Inasmuch as the issuance of a present in-
terest lease to Mr. Hooper did not violate any of the statutory or regu-
latory provisions which are applicable in this case, the decision hold-'
ing the lease for cancellation as to the lands in secs. 28 and 32, T. 1 S.,
R. 12 W., was erroneous. . N. Hagood, 60.1. D. 462 (1951).

This case involved substantially the same facts and the same issues as the present
case with respect to lease BLM-A 022726.

4 Although the appellant did not submit any contemplated development plan with this
application, in accordance with' one of the provisions of 43 CFR 200.7, the Department
has held that this was not a mandatory requirement that an applicant-for a future interest.
lease submit with, or as a part of, his application the showing as to the contemplated
development plans. S. J. Hooper, rmille Oil end Refning Co., supra.
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II

With respect to application BLM-A 026734, however, it appears
that a defect in the application, which was not mentioned in the
Bureau's decision of February 10, 1954, requires the rejection of the
application.
- A departmental regulation (43 CFR 200.5), which was in effect
when this application was filed, requires that each application for a
lease on acquired lands."must contain (1) a separate statement of the
applidafit's interests, direct and indirect, in leases or permits for simi-
lar mineral deposits, or in applications therefor on federally owned
acquired lands in the same State, identifying by serial number the
records where such interests mav be found * *

Paragraph (c) of the application which Mr. Hooper filed states,
in part, that-

My other interests, direct and indirect, in permits and leases and applications
therefor, in the same state, with identification of records wherein such interests
may be found are as follows: *

In the space following this statement are listed the lands for which
the applicant applied. The space following paragraph (d), requir-
ing a description of the lands for which a lease is desired, is left blank.
It is apparent that the description of the lands applied for was inad-
vertently listed under paragraph (c) rather than paragraph (d) and
would be without consequence here if the applicant had submitted in
the application the information concerning his other interests as
required by 43 CFR 200.5. However, in n9 place in this application
does the appellant list his other interests in leases or permits for
similar mineral deposits, or in applications therefor on federally
owned acquired lands in the same State, identifying the serial num-
bers thereof, even though he had at-least two applications (BLM-A
022726 and 022727)5 covering lands in Mississippi pending when the
instant application was filed on October 2,1951.6

The language of 43 CFR 200.5 is mandatory, and the Department
has held that an application which does not comply with the regula-
tion is properly rejected and will confer no priority on the applicant.'.
Clfford Torp Woodward, A-25905 (Supp.) (June 15, 1951); of.

c Application 022727 was involved in the case of S. J. Hooper, Humble Oil and Refining
Co., spra, and was filed on March 7, 1951.

6 Paragraph (c) of the application concludes with the statements: "Such interests, with
the acreage applied for, do not exceed in the aggregate 15,360 acres in the state of Miss.'

7 Although the ruling that an application is defective where the other interests of an
applicant are not listed has been made in cases involving applications under the Mineral
Leasing Act, rather than under the Acquired Lands Act, there seems to be no basis for dis-
tinguishing between the two types of applications, as the wording of the regulatory
provisions requiring the listing' of other interests under the respective acts' is almost
identical.
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Annie L. Hill et al. v. E. A. Culbertson, A-26150-26157 (August 13,
1951).8 Although such a defect in-an application is curable, the appli-
cation becomes effective for purposes of establishing priority ol as
of the time the required information is filed as a part of the 'applica-
tion. Clifford Torp Woodward, spra; of. Mary I.. Chapan,
Harry Kirchner, 60 I. D. 377 (1949). Accordingly, because the
appellant did not submit, with application BLM-A 026734, a state-
ment of his other interests in leases or permits or applications therefor,
the rejection of this application was correct.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17
F. R. 6794), the decision of the Bureau of Land Management of
December 21, 1953, holding lease BLM-A 022726 for cancellation is
reversed, and the case is remanded for action in accordance with this
decision. The decision of the Bureau of Land Management dated
February 10, 1954, rejecting application BLM-A 026734, is affirmed.

CLARENCE A. DAvis
Solicitor.

A-26976 Decided October 28, 1954
A-26996 (Supp.)

Application for Oil and Gas Lease-Acquired Lands-Regulations-Correc-
tion of Defective Application.

Where the Bureau of Land Management has not interpreted as mandatory
the requirement that aplicants for oil and gas leases on acquired lands
submit with their applications the detailed statement of other interests
required by regulation (43 CER 200.5), and the Department holds that
compliance with the regulation is mandatory a period of time may be
allowed for the correction of applications defective only in this respect, with-
out loss of priority, in order to prevent unfairness to applicants who relied
on the Bureau's interpretation of the regulation.

SUPPLEMENTAL DECISION

In a memorandum of August 31, 1954, to the Secretary of the
Interior, the Director of the Bureau of Land Management requested,

The departmental decision in the Hill v. ulbertson case, spra, was reversed in a
recent decision by the District Court for the District of Columbia (L. C. Wahlenmsier v.
Douglas McKay, Civil No. 4087-51). An appeal is being taken from this decision. How-
ever, with respect to the question here involved, the court's decision in the Wahtenmaier
case seems strongly to support the Department's decision in the Wood'ward case. In
the Wahlenrnaier decision (as supplemented by the findings of fact and conclusions of
law), the court apparently held that a lessee who did not comply with the requirement
that he list n his application his other interests was not a qualified lease applicant,
even though the acreage held by the lessee did not, in fact, exceed the legal limitation,
and directed the Secretary of the Interior to cancel the lease which was issued on the
basis of an application defective in this respect. A fortiori, it would beg proper to reject
an application to lease which is defective because of the failure of the applicant to list his
other interests.
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reconsideratibn of Part II of the departmental decision of August 3
1954, in the case of S. J. Hooper (A-26976, A-26996), p. 346.

Pursuant to this request, the Department agreed to reopen proceed-
ings relating to Part II of the decision of August 3, and counsel for
the appellant and for the protestant in the S. J. Htyooper case were
notified that Part II of 'the August 3 decision would be reconsidered.
Both parties to the decision submitted briefs in this proceeding.

Counsel for the protestant has also requested that Part I of the
August 3 decision relating to lease, BLM-A 022726, be reconsidered.
The matters mentioned in support of this request for the protestant
have been carefully considered. Inasmuch as lease, BLM-A 022726,
is a present interest lease, the issuance of which was based upon a
proper application in compliance with the mandatory requirements
of the applicable regulatory and statutory provisions, it is concluded
that there is no valid basis for reopening the proceedings relating to
'Part I of the August 3 decision.

The memorandum of August 31, requesting reconsideration of Part
II of the August 3 decision, indicates that the Bureau has been process-
ing acquired-land-lease applications and issuing leases without requir-
ing the compliance of applicants with 43 CFR 200.5, a departmental
regulation which sets forth information required in applications for
leases under the Mineral Leasing Act for Acquired Lands (30 U. S. C.,
1952 ed., sec. 351 etseq.).

43 CFR 200.5, approved on December 15, 1947, provides in pertinent
part that-

In addition to the information required by the appropriate regulations, referred
to in sec. 200.4, each application for a lease or permit must contain (1) a
separate statement of the applicant's interests, direct and indirect, in leases or
permits for similar mineral deposits, or in applications therefor, on federally
owned acquired lands in the same State, identifying by serial number the records
where such interests may be found * *

Part II of the August 3 decision held that Mr. Hooper's application,
BLM-A 026734, was defective and was properly rejected because the
applicant did not submit a statement of his interests as required by this
regulation. The decision held that although such a defect in an appli-
cation is curable, the application becomes effective for purposes of
establishing priority only as of the time the required information is
filed as a part of the application.

Between December 29, 1948, and January 28, 1951, the regulation

143 CFR 200.4 provides that, except as otherwise specifically provided in sections 200.1
to 200.36, the regulations prescribed for the leasing of minerals on public lands shall
govern the disposal and development of minerals on acquired lands to the extent that the
public-land-leasing provisions are not inconsistent with the provisions of the Mineral Leas-
ing Act for Acquired Lands. 43 CPR 200.5 is, of course, a specific provision within the
excepting clause of this regulation.
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governing the showing withi respept to acreage holdings which must
be made by a public-land-lease aplicant #as substantially the same
as that required of an acquired-lands-lease applicant. 43 CFR, 1949

.ed.,.192.42(a) (3) provided:

The application must contain in substance the followin g:
:*f: *' - * SX . f *:: : *0 * : * 

A statement of the interests, direct or indirect, held by the applicant in oil and
gas leases issued under the act of February 25, 1920 (41 Stat. 437; 30 U. . 0. 181)
as amended, and applications for such leases covering lands in the same State,
identifying by serial number the records wherein such interests may be found,
together with a statement that such interests, with the acreage applied for, do
not exceed in the aggregate 15,360 acres in the State.

This regulation was amended on November 29, 1950;- effective as of
January 28, 1951, to eliminate any provision for an acreage showing
except in cases where an oil and gas lease offer is signed on behalf of
the offeror by an attorney in fact or agent. The regulation requires
in that case that the offer must be accompanied by "a statement over
the offeror's signature setting forth * -* whether: the offeror's direct
and indirect interests in oil and gas leases, applications, and offers
therefor in the same State exceed 15,360 chargeable;acres." In the
case of ordinary lease offers which are signed by the offerors, the
revisedregulation made no provision for an acreage showing. How-
ever, the mandatory offer to lease and lease form which was adopted
by the Department at the same time contained a statement to be signed
by the offeror that "Offeror's other interestsLdirect and indirect in oil
and gas leases and applications or offers therefor in the same State
do not exceedl15,360 chargeable acres."

The Director's memorandum of August 31 indicates that the revi-

sion of 43 CFR192.42, effective January 28, 1951, to-eliminate the
requirement of a detailed listing of other interests by applicants for
lases on public lands was considered. by the Bureau to be applicable
to acquired-land-lease applications, and that the Bureau regarded the
additional showing required of acquired-land applicants by 43 GFR
200.5 as supplemental to the requirements of art 192. It appears
that after November 29, 1950, the Bureau processed many acquired-
lands applications and issued leases based upon such applications
without requiring compliance with 43 CFR 200.5.

Apparently as a result of the Bureau's interpretation of 43 CFR
200.5 after November 29, 1950, many acquired-lands applications
have been filed without the detailed statement of the applicant's other
interests required by 43 CFR 200.5, and leases have beenissued on the
basis of 'such applications. The Bureau believes that in these circum-
stances: it: is unfair to penalize applicants and possibly lessees for
failing to comply with a requirement *hich the Bureau has not en-
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forced. That is, to deny-priority to all applications filed before Au-
gust 3, 1954, which do not contain the required statement of other
interests, as would be necessary if Part II of the August 3 decision is
not modified, is a harsh result in view of the administrative practice
regarding this regulation.

When regulations have been amended in the past m aking manda-
tory the performance by applicants of an act which was not previously
required, the Department has allowed; without loss of priority, addi-
tional time for complying with the new requirement to persDons who
filed applications, without knowledge of the new requirement, immedi-
ately after the new requirement became effective. Dorothy Bassie et
at., Applicants, Mary I. Chapman and Harry M. Kirchner, Protestants.
59 I. D. 235 (1946). In the Bassie case the Department held that non-
competitive oil and gas applications which were not accompanied by
the first year's rental as required by new departmental regulations
published in the Federal Register on the day on which the applica-
tions were filed should not result in a loss of priority to the applicants
who complied with the additional requirement as soon as they learned
of it, even though intervening applications which were accompanied
by the first year's rental had been filed before the applications, defec-
tive in this respect, were corrected. The allowance of additional time
to comply with the new requirement without loss of priority in the
Bassie case was not a legal requirement but seems to have been-based
chiefly on a notion of administrative fairness.

The circumstances under consideration in this proceeding are
analogous to those arising in the Bassie case to the extent that the
Bureau's failure to enforce 43 CFR 200.5 after November 29, 1950,
constituted, in fact, an administrative interpretation that the regula-
tion was not mandatory. Thus, the decision of August 3, holding
that the submission of the statement required by 43 CFR 200.5 was
mandatory, had the effect of adding a new requirement. It is believed
that where, as here, a regulation has been administered over a period
of time as not mandatory, a decision holding. such administration to
be erroneous should provide for the correction of the error with as
little prejudice as possible to persons relying on the erroneous adminis-
trative construction.

When the departmental decision of August 3 in the Hooper case
was promulgated, the Department was not aware of the Bureau's
practice: of not enforcing 43 CFR 200.5. Although the practice is not
legally justifiable, and acquired-land-lease applications which do not
contain the statement required by 43 CFR 200.5 are defective, fair-
ness and equity would seem to require that an applicant or a lessee
who has filed an application deficient in this respect in reliance upon
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.the administrative construction should be given time to cure the de-
-fect bysupplying the details required by the regulation without loss
of priority, if all else is regular. It is concluded that such action
.should be taken in this proceeding in order to prevent harsh and un-
just consequences to applicants for and lessees-of -acquired lands.

Another circumstance may be mentioned in support of this conclu-
.sion in the instant proceeding. Mr. Hooper stated on his application,
Which is headed "Acquired Lands," that his other interests including
the acreage applied for did not exceed in tlieaggrgate 15,360 acres in
the State of Mississippi. Thus, assuming that this statement referred
to Mr. Hooper's interests in acquired lands,2 the application its elf in-
dicated that at the time of the filing, Mr.. Hooper was a qualified ap-
plicant -with respect to the acreage-holding requirement of the statute.
This circumstance is a proper basis for distinguishing the instantcase
from the case of Clifford Thorp Woodward, A-25905 (Supp.) (June
15, 1951),' which was relied on in the August 3 decision, because the
Woodward application did not indicate anything regarding the
acreage-holding requirement.

Since the purpose of the regulation requiring a statement of an
applicant's other interests in mineral leases, permits, and applications
therefor is to determine whether an applicant is qualified under sec-
tion 27 of the Mineral Leasing Act, as amended,3 it is reasonable that
a person whose: application shows that he is a qualified applicant with
respect to acreage holdings should. be allowed to submit the detailed
,showing requiredby 43 CFR 200.5 without a loss of priority.

In the circumstances, in the interest of administrative fairness, Mr.
ooper and others similarly situated who prior to August 31, 1954,

filed applications. defective in the respect described in this decision
will be. allowed to and including December 1, 1954, to submit the state-
ment of other interests required by 43 OFR 200.5 without loss of
.priority to their applications. Part II of the decision of August 3,
1954, is modified in this respect.

- ORME LEWIS,
A8sistant Seretary.

- 2 Cf. :G. Stanford, 61 I. D. 232 (1953).
' 30 U. S. C., 1952 ed., sec. 184, as amended by the act of August 2, 1954, P. L. 561,

83d Cong., 2d sess. [68 Stat. 648.]
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CHARLES D. EDMONSON
ANER GRAHAM

VIRGIL PETERSON ET AL.

A-26834 Decided August 10, 1954
A-26921
A-26932

Oil and Gas Leases-Preference Right-Reinstatement of Applications-
Cancellation-Rules of Practice-Appeals.

An applicant for a noncompetitive oil and gas lease whose application is
rejected and who fails to appeal within the time allowed for appeal loses
his preference right to a lease as against a subsequent qualified applicant
and is not entitled to a reinstatement of his application with priority over
the subsequent. applicant. Bettie H. Reid, Lucille H. Pipkia, and John F.
Deeds, Jeff Hawks overruled.

The holder of an oil and gas lease whose lease is improperly canceled and
who fails to appeal from the cancellation loses his rights in his lease.

An appeal will be dismissed where a copy of the appeal was not served upon
an adverse party.

An assignee of an-oil and gas lease whose assignment has not been approved
but is apparently in compliance with applicable statutory and regulatory
requirements has standing as an "aggrieved person" to appeal to the Secre-
tary from a decision canceling the assigned lease.

Where several oil and gas leases are canceled for the same reason, an appeal
by one lessee does not bring before the Department the interests of the
other lessees who have failed to appeal.

APPEALS FROM THE BUREAU OF LAND MANAGEMENT

The appeals in these cases have been consolidated for action because
they all involve the same basic question. The facts in each case are
separately stated.

I

A-26834-Charles D. Edtnonson.-On July 19, 1950, Charles B.
Elmgren applied under section 17 of the Mineral Leasing Act, as
amended (30 U. S. C., 1952 ed., sec. 226), for a noncompetitive oil and
gas lease on 2,322 acres of public land (Colorado 01440). In a decision
dated March 12, 1951, the acting manager of the Denver land office
sent lease forms to Mr. Elmgren for execution, covering 800.80 acres,
and rejected his application for the balance of the land on the ground
that the land was either leased for oil and gas or patented without
a reservation of the oil and gas to the United States. Included in the
land as to which the application was rejected was a 40-acre tract
SE¼/4SE/4 sec. 35, T. 3 N., R. 77 W., 6th P. M., Colorado). The deci-
sion stated that the "right of appeal is allowed," but Mr. Elmgren
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did not appeal from the partial rejection.; The lease for the 800.80
acres was issued to him effective as of May 1, 1951.

On October 21, 1952, Charles D. Edmonson filed an application for
a lease (Colorado 05622) on certain land, including the 40-acre tract
-mentioned above. Before action on his application was taken, the
manager, in a decision dated October 29, 1952, offered Mr. Elmgren
an amendment to his lease covering the 40-acre tract,) stating that his
application had been erroneously rejected as to that tract on the
-ground that it was believed to be included in a prior lease, whereas
the tract was not in a prior lease and had been available for lease when
Mr.- Elmgren's application was filed. - Accordingly, Mr. Elmgren's
lease was amended to include the 40-acre tract.

On December 2, 1952, Mr. Edmonson filed a protest against the
amendment of Elmgren's lease. The protest was dismissed by the
Assistant Director of the Bureau of Land Management on, March
30, 1952, whereupon Mr. Edmonson took this appeal to- the Secretary.

II -

A-26921-Ilfaner 6lrahtmn.-On July 24, 1950, Maner. Graham filed
-an'application for a noncompetitive-oil and- gas lease (N. M. 02894)
on 2,560 acres of public land. His application was rejected on March
24, 1952, by the Regional Chief of Adjudication on the ground that-
this land was included in the area, declared by the act. of August 13, 1949 (63
Stat. 604) to have the status of Indian Reservation. The area (III-7-B)- was
defined by the Secretary of the Interior by order dated March 25, 1950, published
in the Federal Register March 30 [31], 1950, as Document 50-2679. Indian
Reservation lands are not leasable by the Bureau of Land Management. -

Mr. Graham was given 30 days to appeal. Within the 30-day
period, the attorneys for Humble Oil & Refining Company wrote the
Regional Chief of Adjudication on April 17, 1952, stating that the
company held an option on the land in Graham's application and that
they were authorized to represent Graham in connectionX with his
application. They requested a 30-day extension of time in which to
'appeal, saying that they had a letter dated April 16, 1952, from the
Albuquerque area office of the Office of Indian Affairs indicating that
the lands in the Graham application were not affected by the act of
August 13, 1949. The manager of the Santa Fe Land and Survey
Office granted the extension in a letter dated April 22, 1952, adding;
however, that "we have checked our records further and find no error
in the'action taken in rejecting the application 02894." No further
action being taken by the attorneys or by Graham, the case was closed
on June 4, 1952. -

- On November 14, 1952, Claude Teel filed an application for a lease
(N. M. 09776) on 640 acres, including 480 acres that had been included
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in Graham's application. A lease was issued to him effective as of
December 1, 1952.

On November 17, 1952, Mrs. Vera H. Jones filed an application for
a lease (N. M. 09799), which included 1,440 acres of the land in the
Graham application. A lease was issued to her effective as of Jan-
uary 1, 1953.

Also, on November 17, 1952, Mr. Teel filed a second application for
a lease (N. M. 09802) on 640 acres of land all of which had been
included in Mr. Graham's application. A lease was issued to Mr.
Teel effective as of January 1, 1953.

The two leases issued to Mr. Teel and the lease issued to Mrs. Jones
included all the land for which Mr. Graham had applied.

On January 30, 1953, Mr. Graham wired a request to the manager
of the Santa Fe Land and Survey Office that his application be rein-
stated. He followed his telegram with a letter making the same
request and also requesting the cancellation of the leases issued to
Mr. Teel and Mrs. Jones.

Mr. Graham's requests were denied by the manager on March 24,
1953. On Graham's appeal, the manager's decision was affirmed by
the Assistant Director of the Bureau of Land Management on July
83 1953. Mr. Graham thereupon appealed to the Secretary.

; \ ~~~~~~~III

A-26932-Virgil Peterson et al.-On April 4, 1949, J. R. Gillbergh
filed an application for a noncompetitive oil and gas lease (Salt Lake
071266) on 760 acres of land in the Ashley National Forest. The
manager of the Salt Lake City land office rejected his application as
to part of the land on November 29, 1950, and as to the remainder
of the land on December 13, 1950, on the ground that all the land
had been patented without a reservation of the oil and gas to the
United States.

Mr. Gillbergh had filed, on April 8, 1949, a second lease application
(Salt Lake 071309) for an additional 1903.09 acres in the Ashley
National Forest. This application was also rejected by the manager
on December 5, 1950, on the ground that some of the land was State
owned and the remainder was in patented entries which contained no
reservation of oil or gas to the United States.

Mr. Gillbergh did not appeal from the rejection of either applica-
tion, and the cases were closed.

Subsequently, Paul H. Dudley on February 27, 1951, Virgil V.
Peterson on April 19,'1951, and Hugh Burton on May 14, 1951, filed
individual applications for oil and gas leases on practically all the
land which had been included in Gillbergh's second application. On
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August 7, 1951, Beverley Lasrich filed an application for most of the
land in Gillbergh's first application. Leases were issued to these
applicants.' On November 2, 1951, an assignment of Mrs. Lasrich's
lease to H. H. Griffin was filed for approval. No action has been
taken on the assignment.

On January 16, 1952, Mr. Gillbergh filed separate appeals from the
rejection of his two applications, claiming that his applications had
precedence over those later filed by Dudley, Peterson, Burton, and
Lasrich. On September 17, 1953, the Associate Director of the Bureau
of Land Management held the Dudley, Peterson, Burton, and Lasrich
leases for cancellation and reinstated Gillbergh's applications.'

Mr. Peterson appealed to the Secretary from the Associate Direc-
tor's decision. Mrs. Lasrich did not appeal but Mr. Griffin, her
assignee, filed an appeal and brief. Mr. Burton and Mr. Dudley did
not appeal. On the contrary, Mr. Dudley wrote the Associate Director
on September 23, 1953, stating that he was "willing to accept with-
out protest your final decision," and requesting the return of his
advance rental payment. Mr. Dudley's letter was accepted as a relin-
quishment of his lease.

IV

The basic question which is common to all the appeals is whether an
applicant for a noncompetitive oil and. gas lease whose application is
erroneously rejected and who fails to appeal from the rejection within
the time permitted for appeal is entitled either as a matter of law or
as a matter of administrative discretion to the reinstatement of his
application with priority over one who filed an application for a lease
following the rejection of the first application.

XThis question has been considered by the Department in the two
leading cases of Bettie E. Reid, Lucille H. Pipkin, 61 I. D. 1 (1952),
and C. A. Ro8e, A-26354 (May 13, 1952). It involves the following
provision of section 1t of the Mineral Leasing Act, as amended, supr6,0
which governs the issuance of oil and gas leases:

* * When the lands to be leased are not within the known geological struc-
ture of a producing oil or gas field, the person first making application for the

lease who is qualified to hold a lease under this Act shall be entitled to a lease

of such lands without competitive bidding.

The Department has consistently held that under this -provision the
first qualified applicant for a lease is entitled to a lease over any sub-

Paul H. Dudley Utah 03804 effective April 1, 1951.
Virgil V. Peterson Utah 04158 effective July 1, 1951.
Hugh Burton Utah 04313 effective July 1, 195i.
Beverley Lasrich Utah 04891 effective October , 1951.

2 The reinstatement of Utah 071266 was suspended as to two tracts which were included
in the Cedar Butte Nos. and 3 mining claims, mineral entry Salt Lake 066330. These
two tracts had not been included in the Lasrich lease.
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sequent applicant and that any lease issued to a second applicant in
derogation of the preference right given by statute to the first appli-
cant is unauthorized and subject to cancellation. Russel Hunter
Reay v. Gertrude H. Lackie, 60 I. D. 29 (1947); Transco Gas & Oi/
Corporation et ano., 611. D. 85 (1952).

This principle was applied to the following facts in the Reid-Pipkin
case, spra: Mrs. Reid's application for a lease was rejected by the
manager as to the NE1/4 see. 18 on the ground that the land had been
withdrawn for reclamation purposes. Actually, only the west half of
the tract had been so withdrawn; the east half was available for leas-
ing. Mrs. Reid did not appeal. A little over 2 months later, Miss
Pipkin applied for a lease on the east half of the tract and was issued
a lease on May 14, 1951, to be effective June 1, 1951. On May 28,
1951, Mrs. Reid applied for a reinstatement of her application with
respect to the El/2NE/4 sec. 18. The Department held that Miss
Pipkin's lease should be canceled and that Mrs. Reid should be offered
a lease for the E/2NEI/4 sec. 18, as she was the first qualified applicant
for the land. The Department declared that although Mrs. Reid' had
delayed from February 7, 1951 (the date on which she was notified
of the partial rejection of her application), until May 28, 1951, before
she applied for reinstatement, she was not lacking in reasonable dili-
gence because the question whether the E1/2NE/ 4 sec. 18 had been
withdrawn was a question of fact the answer to which was reflected
in the official records of the Land and Survey Office. There was no
reason why Mrs. Reid should have questioned the accuracy of the
manager's statement concerning the status of the land since this was a
factual matter within the peculiar competency of the manager. The
Department emphasized the fact that in any event, when Mrs. Reid
applied for reinstatement, the effective date of Miss Pipkin's lease
had not been reached.

The Reid-Pipkin decision was followed in Johm F. Deeds, Jeff
Hawks, A-26287 (June 26, 1952). There Mr. Hawks' application
was partially rejected on May 25, 1950, for the reason that the
E/2SW1/4 sec. 5 had been patented without a mineral reservation.
On January 23, 1951, Mr. Deeds applied for a lease on the same land,
stating that the-patent had contained a mineral reservation. On
January 25, 1951, Mr. DHawks, who had not appealed from the partial
rejection of his application, requested the reinstatement of his appli-
cation. Gbiting Reid-Pipkin, the Department directed the reinstate-
ment of Hawks' application with priority over Deeds' application.
The Department said that whether the E/2SWl/ 4 sec. 5 had been 'at-
ented with a mineral reservation was a matter reflected in the official
records of the Bureau' of Laud Management and that there was no



360 DECISIONS -OF THE DEPARTMENT OF THE INTERIOR [ 61 I. D.:

reason why:Mr., Hawks should have questioned his rejection on the
ground assigned.-

In C. A. Rose, A-26354 (May 13, 1952), however; the opposite con-
elusion was reached. Mr. Rose applied for two tracts of land, one
of which was included in a prior application by Denn Pieratt. When'
a lease was issued to Pieratt for the one tract, Rose's; application was
rejected in its entirety on March 10, 1949, on the ground that the land
had been leased. On June 26, 1951, Rose reapplied for the tract which
had not been included in Pieratt's lease. However, by this time the
tract had been leased to intervening applicants. The Dpeartment held
that although Rose had been the first qualified applicant for the tract
and although his first application had been erroneously rejected, he had
lost his preference right by his failure to appeal from the rejection..
Reid-Pipk/in was distinguished on the ground -that the error in reject-
ing Rose's application was apparent on its face and as obvious to Rose.
as to anyone else.

The Rose decision was followed in Jeanette l. Luse et al., 61 I. D. 103
(1953). Mrs. Hornung applied for, among other land, lot 14, sec. 6.
She was sent lease forms on September 8, 1949, which omitted lot 14,
sec. 6, but included lot 1, sec. 6, for which she had not applied. Over
2 years later, on November 26, 1951, Mrs. Hornung requested that
lot 14 be substituted for lot 1. -Meanwhile,.however, lot 14, sec. 6, had
been leased to Mrs. Luse. Following C. A. Rose, the Department held
that jbecause the error in substituting lot 1 for lot 14 in Mrs. Hornung's-
lease was as obvious to her as to anyone, her failure to take an appeal
constituted an abandonment of her preference right..

The distinction between. Reid-Pipkin and John F. Deeds on the
one hand and C. A. Rose and Jeanette Luse on the other hand is
whether the erroneous ground of rejection is a matter reflected on.
the official records of the Bureau of Land Management and within
the peculiar competency of the officials of that Bureau or whether the
erroneous ground of rejection is as apparent to the applicant as to,
anyone else. In Reid-Pipkin it was also stressed that Mrs. Reid's
application for reinstatement was filed before. Miss Pipkin's lease,
became effective, even though the lease had already been executed
by both parties. In John F. Deeds, of course, no lease had been issued
to the junior applicant. It may also be noted that the delay between
rejection and application for reinstatement was much greater in C. A.
Rose (over 2 years and 3 months) and Jeanette L. Luse (over 2 years
and 2 months) than inReid-Pipkin (over 3 months) and John F. Deeds
(8 months). However, this point of distinction was not mentioned in
the decisions.

A fifth decision should be mentioned at this point: M. T. Myers
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filed 5 applications for leases effective as of November 22, 1943. Sub-
sequently, six separate conflicting applications were filed by others for
lands included in the Myers applications. The Myers applicatibns.
were rejected on March 28, '1945, on the ground that the lands applied
for were withdrawn ceded Indian lands. Myers did not appeal.
Thereafter, leases were issued on three of the six conflicting applica-
tions.; On'April 29, 1946, Myers requested the reinstatement of his
applications for the reason that the lands applied for were not ceded
Indian lands. The lands in fact were not Indian lands (except for
one tract). In a decision dated August 20, 1946, by the Acting Direc-
tor of the Bureau .of Land Management, which was approved by the
Acting Assistant Secretary on September 24, 1946 (G. L. 0. 09845,
etc.), it was held that Myers' failure to appeal from the erroneous
rejection of his applications cost him his preference right as to the
lands on which the three leases had been issued. However, as to the
three remaining conflicting applications, it was held that since leases
had not been issued, Myers' applications would be reinstated with
priority over the three 'conflicting applications.

It will be observed that the ruling in the Myers decision with re-
spect to the lands included in the conflicting applications on which
leases had not been issued is consistent with the John F. Deeds case.
The ruling with respect to the lands included in the three conflicting
applications on which leases had been issued can be reconciled with
Reid-Pipkin only on the ground that in the Myers case the effective
dates of the conflicting leases issued to the junior applicants had been
reached before Myers requested reinstatement. The Myers decision
was not referred to in the Reid-Pipkin, John F. Deeds, Rose, or Luse
decisions.

Turning to the appeals at hand, we find that in the Ednfonson case,
the Assistant Director followed Reid-Pipeiln and John F. Deeds,
holding that the erroneous ground of rejection (that the tract in
question had already been leased) was a matter reflected in the official
records of the land and survey office which Mr. Elmgren had no reason
to question. The Assistant Director also referred to the fact that
when Elmgren's lease was amended to include the disputed tract, the
latter had not yet been leased to another.

In the Afaner Graham case, the Assistant Director held Reid-Pipi
to be inapplicable for the sole reason. that the effective dates of the
leases issued to: Mr. Teel and Mrs. Jones had been reached before Mr.
Graham applied for a reinstatement, and relied upon the Myers case.

In the Virgil Peterson case, the Associate Director relied upon
Reid-Pipkin, Reay v. Lackie, and Transco Gas & Oil Corporation,
without discussion of those cases.

330185-55-26
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V

The basic question with which we are confronted is whether the
Reid-Pipkin, decision is sound and should continue to be followed.

An examination of departmental decisions reveals that the long-
established and invariable rule which has been followed by the Depart-
nent is that an applicant for public land whose application is rejected

and who fails to appeal within the time allowed for appeals loses what-
ever rights he had under his application, particularly where adverse.
claims or rights have intervened. 3 This is so even though the right
lost by the applicant was a preference right to enter land. 4 That the
statutory preference right of the first qualified applicant for a non-
competitive lease under section 17 of the Mineral Leasing Act, as
amended, can be lost by the failure of the applicant to appeal was
squarely held in the C. A. Rose and Jeanette Luse decisions. The only
question, therefore, is whether the grounds relied upon in Reid-Piplkin
justify a departure from the established rule.

The major premise of Reid-Pipein is that the erroneous ground for
rejection of Mrs. Reid's application was a matter of. fact reflected in
the official records of the Bureau of Land Management and within
the peculiar competency of the official in charge of the records and
acting upon the application, and that the applicant had no reason to
question the factual determination of the official. However under-
standable this position may be, it is at variance with previous decisions
of the Department. In Mcl eran v. Bailey, supra (footnote 3), Ella
F. Bailey's preemption declaratory statement was rejected on the
erroneous ground that title to the land involved was in the State of
Michigan pursuant to a grant for railroad purposes. In fact, the grant
had been forfeited and title to the land restored to the United States
by an act of Congress. The Department first held that Miss Bailey's
failure to appeal from the rejection of her declaratory statement did
not bar her priority of claim to the land as against a subsequent home-
stead applicant. 16 L. D. 368 (1893). However, on review, the De-
partment reversed itself, citing the earlier cases listed in footnote 3.
The Department stated that "the fact that 'the title to the land was
erroneously believed to not be in the United States' is no excuse for a
failure to pursue the remedy of appeal." 17 L. D. 496.

3
WesZey A. Cook, 4 L. D. 187 (1885) Smith v. Green, 5 L. D. 262 (1886) Arthur B.

Cornish, 9 L. D. 569 (1889); Drunmond v. Reeve, 11 L. D. 179 (1890) MacBride v.
Stockwell, 11 L. D. 416 (1890) ; Parker v. Cray, 11 L. D. 570 (1890) ; John A. Stone, 13
L. D. 250 (1891) ; Henry Hale, 13 L. D. 365 (1891) ; McKernan v. Bailey, 17 L. D. 494
(1893) ; PehZing v. Brewer, 20 L. D. 363 (1895); Olsen v. Simonson, 27 L. D. 689 (1898) ;
Charles B. aupt, 48 L. D. 355 (1921) Cummings, Jr. v. Johnson-Penner and Murdi, 52
L. D. 529 (1928), 52 L. D. 532 (1929) ; and Annie L. Hill v. N. S. Williams et al., 59 I. D.
370 (1947).

4
Arthur B. Cornish; Drummond v. Reeve; Cummings, Jr. v. Johnson-Fenner and Murdi;

all supra, footnote 3.
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In Pehling v. Brewer, supra (footnote 3) the erroneous ground of
rejection was that Brewer's soldiers' additional homestead entry con-
flicted with a State swampland selection. Actually, the State selection
was invalid because the land had been included in a railroad grant be-
fore the swampland grant had been made and was, therefore, excluded
from the swampland grant. Soldiers' additional entries could be made
on lands in the railroad grant. Nonetheless, Brewer was held not to be
entitled to the reinstatement of his entry because of his failure to
appeal from the erroneous rejection.

In Olsen . Simonson, supra (footnote 3), Olsen's application for
homestead entry was rejected on the ground that the land was included
in a railroad selection. The selection in fact had been rejected but the
rejection had not been noted in the land-office records. Olsen did not
appeal and was held to have lost his priority over a subsequent appli-
eant whose application was rejected on the same erroneous ground
but who appealed from the rejection.

The three cases just summarized appear to be indistinguishable
from Reid-Pipkisn in the particular with which we are concerned.
That is, the applications involved were rejected because of a land office
error as to the status of the land. There was no more reason for the
applicants in those cases to question the determinations by the land
office that the lands for which they had applied were unavailable for
entry than there was for Mrs. Reid to question the land-office state-
ment that the land for which she had applied was withdrawn.

The second factor stressed in Reid-PipJin was that the effective
date of the Pipkin lease had not been reached at the time when Mrs.
Reid petitioned for the reinstatement of her application. This factor
does not appear to require or justify the conclusion which it was ad-
dnced to support. Although the Pipkin lease had an effective date
of June 1, 1951, all the administrative action necessary to accomplish
the issuance of the lease was completed by May 14, 1951. Thereafter,
although the lessee's obligations and. rights under the lease did not
accrue until June 1, 1951, the lease was a binding instrument with re-
spect to both parties and could not be vitiated by unilateral action.
The delayed effective date was adopted only as a matter of administra-
tive convenience to facilitate accounting and record-keeping purposes.
Accordingly, it seems clear that a binding contract existed between the
United States and Miss Pipkin at the time when Mrs. Reid filed her
application for reinstatement.

It appears, therefore, that the decision in the Reid-Pipkin case was
not required as a matter of law and that it runs counter to the long-
established rule of the Department that an applicant who fails to
appeal from an erroneous rejection of his application loses his rights
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under the application, regardless of whether the error should have
been apparent to him or whether it related to a question of fact re-
flected in the official records of the Department and within the peculiar
competency of the land-office personnel to answer.

It is easy to understand the motivation for the Reid-pkiin decision.
It is undeniably harsh that one who deals with a land agency of the
Government is not entitled to rely upo1 that agency's determination.
as to what its own records show as to the status of the land under its
jurisdiction. To' abandon Reid-Pipksin means 'that an applicant who
is told by the Bureau of Land Management that the land for which he'
has applied has been patented or leased or withdrawn or otherwise
made unavailable accepts that information at his own peril.

On the other hand, equally undesirable results flow from Reid-
Pipkin. Principal among these is uncertainty of lease titles. One who
has applied for apparently available land and received a lease may
awake one day to find that he has lost his lease to a prior applicant
about whose existence he did not even know. The result is that one
-who receives a noncompetitive oil and gas lease cannot be sure of his
title until he checks all prior applications fpr the same land and satis-,
fies himself that they cannot be reinstated under the Reid-Pip/sin doc-
trine. This'would place an even greater bifrdenuipoii hit than would
be placed on a prior applicant if Reid-Pip/sin were not followed.

The Reid-Pipkin decision also nullifies the idea of administrative
finality. When adverse administrative action is taken upon an appli-
cation and the applicant does not exercise his right to appeal within
the time provided for that purpose, orderly administration requires
that the case be closed as to that application so that the record will
be clear when succeeding applicatiols are considered-. Under Reid-
Pip/in, however, a presumably closed case may have to be reopened
and readjudicated long, after its closing was acquiesced in by the per-
son later seeking to reopen the case.' Th'ere can be'no real finality' of
administrative decisions in such circumstances.

The long periods of uncertainty engendered by the Reid-Pipksi
decision are clearly illustrated by the appeals under consideration.
In the Edmnonson case, over 1 year and 7 months elapsed between the
partial rejection of Elmgren's application and the offer to him of an
amendment to his lease. In the Graham case, 10 months intervened
between the rejection and request for reinstatement. In the Peterson
case, 13 months elapsed between rejection and request for reinstate-
ment. These periods of time could have been much greater (compare'
the elapsed times in the Rose and Luse cases).

On balance, it seems that the factors militating against acceptance
of the Reid-Pipkin decision appreciably outweigh those justifying a
continuance of the principle established in that case. Accordingly,

364~
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the ruling laid down in that case and in the John F. Deeds case will
no longer be followed. The rule long established in the decisions cited
in footnote. 3, supra, and in C. A. Rose and Jeanette Luse will con-
tinue to be applied; that is, an applicant for a noncompetitive oil
and gas lease- whose application is rejected and who fails to appeal
within the time allowed for appeal will lose his preference right to a
lease as against subsequent qualified applicants.

VI

With the establishment of this rule, we turn to the specific appeals
involved here:

1. The Edmonson case.-It must be held in this case that when
Elmgren failed to appeal from the rejection of his application as to
the 40-acre tract which was later included in Edmonson's application,
he lost his preference right to a lease on that tract. It follows that,
as between Elmgren and Edmonson, the latter has a preference right
to a lease on the tract and that the amendment of Elmgren's lease to
include the tract was improper.

2. The Graham case.-Graham lost his preference right to a lease
by his failure to appeal. His request for reinstatement of his appli-
cation was, therefore, properly denied with respect to the land in-
cluded in the subsequent leases to Mr. Teel and Mrs. Jones.

3. The Peterson case.-It is clear that Mr. Gillbergh lost his pref-
erence right with respect to his two applications when he did not
appeal from their rejections However, when he applied for rein-
statement, his applications were reinstated and the subsequent leases
issued to Messrs. Dudley, Peterson, and Burton and to Mrs. Lasrich
were held for cancellation. From this second decision, all the lessees
did not appeal. In fact, Mr. Dudley expressly acquiesced in the can-

5Mr. Gillbergh has submitted a photostatic copy of a letter dated March 30, 1951, to
the manager of the Salt Lake City land office, in which he requested a refund of his
advance rental payments on his two applications "provided, of course, that there is no
further change in status of the lands, as stated in your letters of Dec. 5, 50 for S. L.
071309 and Dec. 13, 50 for S. L. 071266." Mr. Gillbergh contends that the quoted language
constituted a request for reconsideration of the manager's decisions rejecting his applica-
tions, and that the request was never acted on. Even if the quoted language could be
construed as a request for reconsideration, the request was answered by the following
language typed on the bottom of the letter and signed by the manager:

"We regret the unavoidable delay that has occurred in the processing of refunds.
However, this has' been occasioned by the heavy load of oil and gas work. It will
be approximately thirty to sixty days before. February and March refunds can be
made."

That this answer was accepted by Gillbergh as meaning that the rejection of his applica-
tions was final is indicated by the following notation added after the manager's typed
statement

"Wrote eouse [manager] again on June 27, 1951, requesting action on mailing
T refund."

This was before Mrs. Lasrich had filed her application.
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cellation of his lease. Applying to Mr. Dudley and Mr. Burton the
same rule that is being applied to Mr. Gillbergh-and there is no
perceptible reason why the same rule should not be applied-it is
plain that they lost their rights in their leases upon their failure to
appeal from the cancellation of their leases.

Mr. Peterson did appeal from the cancellation of his lease. But
he failed to serve a copy of his notice of appeal upon Mr. Gillbergh,
as required by the Department's Rules of Practice. 43 CFR, 1952 ed.,
221.75 (c). Accordingly, in accordance with the consistent rulings of
the Department, Mr. Peterson's appeal must be dismissed. Lawrence
T. Epperson et al., A-26840 (April 30, 1954); Arthur L. Wingard et-
al., A-26977 (June 3, 1954). This puts Mr. Peterson in no better
position than if he had failed to appeal.

As for Mrs. Lasrich, she also failed to appeal. However, her
assignee, Mr. Griffin, did appeal. This presents the question whether
Mr. Griffin was entitled to appeal. The record shows that the assign-
ment of the Lasrich lease to Mr. Griffin was filed about 2/2 months
before Mr. Gillbergh in effect requested the reinstatement of his appli-
cations. So far as the record shows, the assignment was in com-
pliance with the. statute and the regulations, and action on approval
of the assignment was withheld only because of the filing of Mr..
Gillbergh's requests for reinstatement. Section 30a of the Mineral
Leasing Act (30 U. S. C., 1952 ed., sec. 187 a) permits the disapproval
of assignments only for limited reasons, none of which? appears to
be pertinent here. It seems, therefore, that Mr. Griffin has a very
substantial interest in the outcome of Mr. Gillbergh's applications
for reinstatement and that he may be recognized as a party in interest
with respect to actions taken concerning the Lasrich lease. The De-
partment's Rules of Practice permit an appeal by any. "aggrieved
person." 43 CFR, 1952 Supp., 221.75 (a). Mr. Griffin would seem
clearly to fall in that category. See Henry E. Kaune et al., A-24665,
(December 12, 1947).

It is contended, however, by Mr. Gillbergh that the Griffin appeal:
was late. The record shows that the Associate Director's decision
of September 17, 1953, was served upon Mrs. Lasrich on September
21, 1953, and that the Griffin appeal was filed with the manager on
December 22, 1953, and received in the Director's office on December
28, 1953, over 3 months after the service on Mrs. Lasrich. However,,
a copy of the decision was not sent to Mr. Griffin and he asserts that
he learned of the decision only informally. Since the time for appeal
by an aggrieved person runs from the date of service upon the person
and it is not known even on what date Mr. Griffin was informally
advised of the decision, it cannot be said that his appeal was late.
That being the case, the reinstatement of the Gillbergh application
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with respect to the land included in the Lasrich lease cannot stand.6

It may be noted that the Griffin appeal does not serve to bring
before the Department the interests of the other lessees. MReynolds
v. Weckey et al., 39 L. D. 498 (1911). By their failure to appeal, they
lost whatever interest they had in their leases.

VII

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised, 17
F. R. 6794), the following actions are taken:

1. The Assistant Director's decision of March 30, 1953, dismissing
Mr. Edmondson's protest against the amendment of Mr. Elmgren's
lease is reversed; the amendment of the Elngren lease is canceled;
and the case is remanded for further action in accordance with this
decision.

2. The Assistant Director's decision of July 8, 1953, rejecting Mr.
Graham's application for the reinstatement of his oil and gas lease
application is affirmed.

3. The appeal of Virgil Peterson from the Associate Director's
decision of September 17, 1953, is dismissed; the Associate Director's
decision is allowed to stand to the extent that it held the Dudley,
Peterson, and Burton leases for cancellation, and is reversed to the
extent that it held the Lasrich lease for cancellation; and the case is
remanded for the reinstatement of Mr. Gillbergh's applications to
the extent indicated in this decision.

CLARENCE A. DAvIs,

Solicitor.

THE TEXAS COMPANY, THOMAS G. DOROUGH, APPELLANTS,
JOHN SNYDER, INTERVENER

A-27021 Decided August 10, 1954

Oil and Gas Leases-Acquired Land-Public Domain-First Qualified Appli-
cant-Cancellation of Lease-Reinstatement of Application-Rules of
Practice-Contest-Supervisory Authority of the Secretary.

Where an applicant files an application for an oil and gas lease on acquired
lands which includes a tract of public land, he does not earn a preference
right to an oil and gas lease on that tract as against an applicant who files

This disposition of the case renders it unnecessary to consider the contention advanced
by Griffin that Gillbergh's application (Salt Lake 071266) was invalid because, at the time
when it was filed, the land applied for was included in a mineral entry (Salt Lake 066330)
on which a final certificate had been issued. The mineral entry was apparently later
canceled on October 27, 1950, and notation of the cancellation entered on the tract books
on J.une-25, 1951.
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a subsequent proper public-domain application for an oil and gas lease, on
the same tract.

Where an acquired land oil and gas lease includes a tract of public-domain

land, the acquired land lease is subject to cahcellation as to the tract of
public domain land.

If the Department determines that a tract. of public land which is not within
any known geological'structure of a producing oil or gas field will be made
available for oil and gas development, the Department is under a mandatory
duty, imposed by statute, to lease the land to the qualified person who first
submits a proper application for it. . -

Where an applicant for a public-land oil and gas lease acquiesces in an errone-
ous determination by a Bureau official that his application covers acquired
lands and in the processing of his application as one for an acquired-land
lease, and action on his case as a public-land application is closed, he will

* not be granted a reinstatement of his application as a public-land applica-
tion where the land has been leased to an intervening applicant pursuant
to a proper public-land-lease application.

A contest will not be allowed where the grounds for an alleged contest are

shown by the records of the Department.
- When a matter pending before the Department of the Interior has been con-

sidered at the highest level in the Department, no interested party may be
heard to complain of defective consideration at a lower level, since the
Secretary of the Interior has authority under the law to assume jurisdiction

at any stage of the proceedings.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

The Texas Company has appealed to the Secretary of the Interior
from a decision by the Chief, Division of Minerals, Bureau of Land
Management, dated February 16, 1954, which canceled-in part an oil'
and gas lease for acquired lands (BLM-A 016898) which The Texas
Company holds ifs assignee of Thomas G. Dorough, the original lessee.

On April 19, 1948, Dorough filed with the Bismarck district land
office an application for a noncompetitive oil and gas lease pursuant
to the act of February 25, 1920, as amended (30 U. S. C., 1952 ed.,
sec. 181 et seq.), covering 2,080 acres of land situated in T. 153 N.,
R. 95 W., 5th P. M., McKenzie County, North Dakota. Included in
this land was the NES/48W/4 sec. 7, the tract involved in this appeal.
The application was given serial number Bismarck 025004 and held
in the local office for processing. On January 19, 1949, Dorough
wrote to the Bureau of Land Management office in Billings, Montana'
inquiring as to the status of his application. In this letter he stated:.

Since filing the above numbered oil and gas ease application, I have learned
that applications for acquired lands should be filed direct to Washington, D. C.
Therefore, if any part of this application is considered acquired land, lease
accept this letter as formal notice that it is my desire that the matter be for-
warded to your proper land office in order that an oil and gas lease can be issued.

'The land office at Bismarek, North Dakota, was discontinued as of the close of busi-
ness on July W, 1948, pursuant to Executive Order 9977, dated July 17, 1948 (13 F. R.
4033) .
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The Regional Chief .of Adjudication, Region III, replying to this
letter on January 25, 1949, informed Dorough that of the lands in-
cluded in Dorough's application, only certain lands in secs. 5 and 8
were public domain land. He then stated:

In view of the fact that the above land is the only land that may be included
in a lease under the leasing act of February 25, 1920, it is suggested that you
file a new application covering the balance of the land. Such application should
be filed direct in the Bureau of Land Management office in Washington, D. C.
Your application should clearly show that it is an application for acquired land.

Dorough apparently did not file a new application. But on Feb-
ruary 4, 1949, the Regional Chief of Adjudication forwarded three
applications by Dorough, including Bismarck 025004, to the Director
of the Bureau of Land Management, together with a memorandum in
which he stated that he was attaching a letter from Dorough in each
case showing that Dorough wanted the applications to be considered
as for acquired land only.2 He also informed the Director that Dor-
ough had amended two other applications filed by him to include the
public-domain lands listed in the three applications being forwarded
to Washington 3 and that the cases as to the three applications being
transmitted had been closed by the regional office.

The Washington office assigned acquired-land serial numbers to the
three applications and held them for processing. Application, Bis-
marck 025004, became BLM-A 016898. By a decision dated October
29, 1951, Dorough was sent for execution acquired-land oil and gas
lease forms covering 1669.4 acres, which included the NE1/4SW/ 4 sec.
7. Following execution of the forms by Dorough, the lease was issued
with an effective date of December 1, 1951.

Meanwhile, on May 14, 1951, John Snyder filed an offer to lease
for oil and gas on form 4-1158,4 embracing the NE1/4 SW/ 4 sec. 7,
among other land, with the Bureau of Land Management, Washing-
ton, D. C. The offer was numbered BLM (ND) 023993 and trans-
mitted to the Billings land office for adjudication. The offer was re-
jected as to the NE1/4 SW/4 sec. by a decision of the manager of the
Billings land office dated October 23, 1952, on the ground that the
tract had been patented without an oil and gas reservation to the
United States. A lease BLM (ND) 023993, effective November 1,
1952, was issued for other of the lands applied for. Snyder appealed

2 The letter in the case of Bismarek 025004 was presumably Dorough's letter of January
19, 1949.

The public domain land in Bismarck 025004 was transferred to Bismarek 025003.
See the Bureau's decision of October 29, 1951, referred to later in the text, in which the
statement was made that the public-domain land in Bismarck 025004 had been included
in lease, Bismarck 025003.

This is the form required by regulation (43 CFR, 1952 Supp., 192.42) to be used for
applications for noncompetitive oil and gas leases pursuant to the Mineral Leasing Act of
February 25, 1920, supra.
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from the manager's decision, alleging that the patent had contained
an oil and gas reservation. The status of the tract was thereupon
checked in the records of the Bureau of Land Management in Wash-
ington where it was ascertained that the land had been patented with
an oil and gas reservation pursuant to the act of July 17, 1914 (30
U. S. C., 1952 ed., sec. 121 et seq.). Accordingly, on March 18, 1953,
the manager revoked his decision of October 23, 1952, as to this tract,
and on April 24, 1953, Snyder's lease was amended to include the
NEl/4SW/ 4 see. 7.

Snyder, by a letter to the Director of the Bureau of Land Manage-
ment dated January 22, 1954, pointed out the conflict between his lease
and Dorough's, which, by assignment approved by the manager of the
Billings land office on June 1, 1952, has been assigned to The Texas
Company. On February 16, 1954, the Cief, Division of Minerals,
Bureau of Land Management, held BLM-A (ND) 016898 for cancella-
tion in part as to the NE/4SW1/ 4 sec. 7.

The Texas Company and Dorough filed a timely appeal to the Secre-
tary (43 CFR, 1952 Supp., 221.75).

On March 22, 1954, Dorough filed a petition for the reinstatement
of his original application, Bismarck 025004, with the Billings land
office. On May 20, 1954, Snyder submitted a petition to consolidate
Dorough's petition for reinstatement with the appeal from the decision
of February 16, 1954.

The tract in dispute was entered (Bismarck 024344) by Selmer K.
Danielson on March 26, 1934, under the provisions of the homestead
act (43 U. S. C., 1952 ed., sec. 161 et seq.). On April 11, 1940, a patent
(No. 1107828) was issued to Danielson in which the coal and the oil
and gas deposits were reserved to the United States pursuant to the
acts of June 22, 1910, and July 17, 1914, respectively (30 U. S.-C.,
1952 ed., secs. 81 et seg. and 121 et seq.). On January 2, 1942, Selmer
K. and Helen Danielson reconveyed the tract to the United States by a
warranty deed. The title has since then remained in the United States.

Thus, although the title to the surface of the land in dispute and to
the nonreserved minerals have been reacquired by the United States,
the title to the coal and oil and gas deposits has always been in the
United States. Suchreserved deposits are specifically made subject to
leasing under the Mineral Leasing Act of February 25, 1920, as
amended, by section 34 of that act (30 U. S. C., 1952 ed., sec. 182).

If the Department determines that a tract of public land which is
not within any known geological structure of a producing oil or gas
field will be made available for oil and gas development, it is under a
mandatory duty imposed by statute to lease it to the first qualified
person who files a proper application for it. 30 U. S. C., 1952 ed., sec.
226; Trannso Gas & Oil Corporation et ano., 61 I. D. 85 (1952). A
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lease issued in disregard of this obligation of the Department must
be regarded as having been issued without authority of law and, in-
deed, in contravention- of the plain statutory mandate. Such an oil
and gas lease is subject to cancellation. Transco Gas & Oil Corpora-
tion et ano., supra.

Dorough's original application for the NE/ 4 SW/ 4 sec. 7 (Bismarck
925004) appears to have been a proper application for a noncompeti-
tive public-domain oil and gas lease and a lease could have been issued
on it. However, the greater portion of the acreage listed in the appli-
cation covered acquired lands as to which the application would have
lhad to be rejected. Thus, when Dorough was informed on January 25,
1949, by the Regional Chief of Adjudication that the disputed tract
was not public domain land, he amended another of his applications
to include the public-domain land first listed in Bismark 025004. The
Regional Chief of Adjudication then transmitted Bismarck 025004,
with a letter from Dorough showing that he wanted the application
to be considered as for acquired lands only, as an acquired-land appli-
cation to the Bureau of Land Management in Washington, where it
was received in February 1949, and numbered BLM-A 016898. Prior
to sending the application to Washington, the local office closed the
case as to Bismarck 025004. Thereafter Dorough's only valid appli-
cation for the disputed tract was BLM-A 016898, and acquired-land
application filed in accordance with the pertinent regulation (43 CFR
200.5 (b) ) with the Bureau of Land Management in Washington.

While Dorough's application was in this status, Snyder filed his
application on May 14, 1951, with the Bureau of Land Management
in Washington, from which it was sent to the Billings land office for
adjudication in accordance with the procedure which was in effect at
that time.5

Dorough's application was reached for processing in Washington
after Snyder's had been filed but before the latter had been acted upon
in Billings. At this stage there was a conflict as to the disputed tract
between a properly filed public-domain application and a prior ac-
quired-land application. Since Dorough had sought as acquired land
land available for leasing only as public domain, his application was
not a proper one and failed to earn him a preference right to a public
land oil and gas lease. Ef. A. Wight, A-25408 (July 16, 1946) ; . 0.
Stanford,. 61 I. D. 232 (1953). His application, therefore, should have
been rejected as to the NEI/4 SW/4 sec. 7. Id.

Snyder's offer was filed under the proper statute and regulation

E At the. time Snyder filed his application, there was no land office in North Dakota. Con-
sequently his public domain application was properly filed in Washington in accordance with
the pertinent regulation. 43 CFR, 1952 Supp., 192.42(b).



372 DECISIONS OF THE DEPARTMENT: OF. THE INTERIOR 61 I. D.

and, as the first qualified applicant to file a proper application, he had
earned a statutory preference right to a public-land oil and gas lease
for the land in question. 'He cannot be deprived of his statutory pref-
erence by a lease issued to another person'in disregard of it.6 There-
fore, in the absence of any other factors, the decision canceling The
Texas Company lease as to the tract in question was correct.

Dorough's petition for the reinstatement of his original applica-
tion (Bismarck 025004) as an application for a public-land lease on
the NE/ 4SW1/4 sec. 7 points up a substantial similarity between this
case and the. cases of Chcrles D. Edmnonson, A-26834, Maner Graham,.
A-26921, and VTirgil Peterson et al., A-26932, p. 355, decided in a sin-
gle decision today. The basic-fact situation involved in these cases is
as follows: An application for a noncompetitive oil and gas lease is.
erroneously rejected on the ground that the land is withdrawn or that
the land has been patented without a mineral reservation or for some
other reason. The applicant does not appeal. Subsequently a lease
is issued to a junior applicant for the same land. The senior appli-
cant thereupon. petitions for the reinstatement of his rejected appli-
cation.

In the Edmonon et al. decision, it it held that by his failure to
appeal from the rejection of his application, the senior applicant
loses his preference right to a lease as against the subsequent appli-
cant, even though the rejection was based upon an erroneous ground

The situation presented in the immediate case is substantially simi-
lar. Dorough applied for a public-land lease on the NE1ASW1/4 sec. 7;
Ie was erroneously informed on January 25, 1949, by a Bureau official
that the tract was acquired land and that a new application should
be filed for the land. Dorough did not question this advice or appeal
but instead acquiesced in it by permitting his application: to be for-
warded to the Director as an acquired-land-lease application7 Action
on his case as involving a public-land application was closed. There-
after,: Snyder filed a proper application for a public-land lease on
the tract. Dorough's acquiescence in what was equivalent to a rejec-
tion of his public-land application for the NE1/4SW1/4 sec. 7 continued
through his acceptance of an acquired-land lease for the tract. It was
not until a considerable time after Snyder had received his lease that
Dorough attempted to reassert his rights under his original applica-

6 Tra'nsGo Gas ;& oil Corporation, spra; Ante L. I Hil et al. v. -E. A. Culbelttson,
.A-26150-26157, August 13, 1951; B. H. Reay v. G. H. Lackie, 60 I D..29 (1947).

7The case record on Dorough's application contains a status sheet dated October 21,
1948, which carried the following item under "Conflicts": "Ed 024344 Bis ( & G res'd
act 7/17/14) as to NE SW sec. .' This clearly showed that the oil and gas deposits in
the tract had not been patented and later reacquired by the United States but that they
had never lost their public-domain status. If Dorough had checked the case file after
receiving the erroneous letter of January 25, 1949, he would have noted the inconsistency
between the letter and the status sheet.
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tion. In accordance with the Edmonson et al. decision, it must be
held that he had lost his preference right to a public-land lease on the
tract in question when he did not appeal from what was the equivalent
of a rejection of his application for a public-land lease on the land.
Consequently, Dorough's petition for the reinstatement of his original
application as to the NE14SW/4 sec. 7 must be denied.

The appellants contend that in any event they were entitled to a
notice of contest pursuant to 43 CFR, Part 221, but did not receive
such notice, and that they were, therefore, deprived of an opportunity
to answer or defend. The pertinent regulation governing the initia-
tion of contests provides:

Contests may be initiated by any person seeking to acquire title to, or claim-
ing an interest in, the land involved, against a party to any entry, filing, or other
claim under laws of Congress relating to the public lands, because of priority
of claim, or for any sufficient cause affecting the legality or validity of the claim,
not shown by the records of the Bureau of Land Management. [43 CFR
221.1(a).] 

Thus, even assuming that a conflict between two applicants for an oil
and gas lease may provide the basis for a contest, the fact that all of
the matters affectiiig the validity of lease BLM-A 016898 are shown
by the records of the Bureau of Land Management prohibits the initia-
tion of a contest by Snyder. Margaret H. Redmond, A-25907 (August
21, 1950). This rule has been specifically applied to oil and gas mat-
ters. Purvis v. Witt, 49 L. D. 260 (1922).

-As to the appellants' assertion that they were deprived of an op-
portunity to answer or defend, it appears that the decision of Febru-
ary 16, 1954, canceling in part The Texas Company lease stated:
"This action will become final thirty days from receipt hereof.
The right of appeal is allowed * * * Within the 30-day period,
the appellants filed a notice of appeal and thereafter have filed a brief
and a reply brief. They have had an opportunity to support their
position to the fullest extent. There is n6 indication that there are
matters of fact or law which they have been unable to present for the
con'sideration of the Department.

Although it might have been better practice for the Director of the
Bureau of Land Management in this case to issue a notice to the appel-
lants to show cause why their lease should not be canceled as to the
NE/4SW'/4 sec. 7 (cf. 43 CFR, 1952 Supp., 192.42 (in) ), the procedure
followed in this case has not injured the appellants. The final author-
ity in the Department to cancel the lease rests with the Secretary who
may exercise his supervisory authority at any stage of the proceedings.
Levi HugAhes et a., 61 I. D. 145 (1953). Thus the Secretary might
in the first instance have assumed control of the proceedings to cancel
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the lease as to the NEl/4SWI/4 sec. 7. If the Secretary had done so,
the appellants could not properly contend that the Director should first
have considered and decided the matter. The appellants, having had
the opportunity to present their case fully at the highest. level in the
Department, cannot rightly complain of defective consideration below.
(Id.)

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary. of the Interior (see. 23, Order No. -2509, as revised; 17
F. R. 6794), the -decision of the Chief, Division of Minierals,; Bureau
of Land Management, is affirmed and Dorough's petitiof- for the rein-
statement of application, Bisinarck 025004, as an application for a
public-land lease on the NE4SIVl/ 4 see. 7 is denied.

CLARENCE A. DAVIs,
Solicitor.

DWIGHT S. YOUNG
JOHN VAOS

A-26856 . Decided Augwst 13, 1954

Homestead Entry-Proviso to Section 7 of Act of March 3, 1891-Pending
Contest or Protest-Mining Claims.

An uncorroborated, unsworn allegation that valid mining claims were located
in 1917 on land upon which a homestead entry was allowed in 1940, and
a field report confirming the existence of the mining claims do not, without
further proceedings, amount to a pending contest or protest within the
meaning of the proviso to section 7 of the act of March 3,1891.

Where 2 years have elapsed after the: issuance of a receipt upon a final
homestead entry and no contest or protest was pending against the validity
of the entry at the end of the 2-year period, the entryman is entitled to
the issuance of a patent on-the entry, even though after the 2-year period
has run, a mining claimant asserts the existence of valid conflicting mining
claims located prior to the initiation of any rights to the land by the home-
stead entryman.

APPEAL ROM THE BUREAU OF LAND MANAGEMENT

Dwight S. Young has appealed to the Secretary of the Interior from
a decision of June 17, 1953, by the Associate Director of the Bureau
of Land Management which reinstated the enlarged homestead entry
of John Vaos on the W/2SE/4, SEl/4 SE/ 4 sec. 1, NE14, NWi4SE1/4
sec. 12, T. 5 S., R. 100 W., 6th P. M. Colorado containing 320 acres,
and held that the Department is required to issue a patent on the entry
to Mr. Vaos (43 U. S. C., 1952 ed., sec. 218). Mr. Young asserts
ownership of oil shale placer claims, located prior to Mr. Vaos' settle-a
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ment on the land, on a large portion of the land covered by the home-
stead entry.

Mr. Vaos made entry on the above-described land on August 6, 1940.1
It appears that he initiated a settlement claim on the land in July 1929.
A receipt acknowledging payment of final commission and testimony
fees was issued to Mr. Vaos on July 30, 1947, on which date final proof
on the entry was submitted. Final-proof testimony indicates that
improvements valued at $2,100 have been placed on the land by the
entryman.

On February 18, 1949, the Regional Administrator, Region IV,
made a determination that the final proof should be accepted and the
final certificate issued. Before the certificate was issued, however,
on March 9, 1949, the Regional Administrator notified the manager
of the district land office at Deliver, by teletype, that a protest against
the Vaos homestead entry, alleging the existence of mining claims
located before Mr. Vaos settled on the land, had been received, and
that issuance of the final certificate should be withheld until a supple-
mentary investigation could be made.

The day before (March 8, 1949), the Regional Administrator had
written to Mr. Young that he understood that Air. Young claimed to
be the owner of oil-shale claims which might be in conflict with Mr.
Vaos' entry. The Regional Administrator requested the names and
legal description of any such claims.

On April 22, 1949, a letter was received by the Regional Adminis-
trator from Courtland R. Jones on behalf of the appellant which'
stated, in effect, that Mr. Young owned mining claims on the land
covered by the Vaos entry. Mr. Jones submitted with this letter data
from the records of the county clerk and recorder, Garfield County,
Colorado, purporting to indicate that Mr. Young was the owner of
mining claims in secs. 1 and 12, T. 5 S., R. 100 W., 6th P. M., Colorado,
located on December 18, 1917, and recorded on January 15, 1918, long
before Mr. Vaos made settlement on the land.2 The letter by Mr.
Jones was not in the form of an application to contest the Vaos entry
it did not contain the statement under oath of the facts required by
departmental regulation (43 CfR 221.2) governing applications to
contest; nor were the statements in the letter corroborated by the

1 On May 28, 1916, the land was classified (but not withdrawn from entry) as mineral
and valuable as a source of petroleum and nitrogen. Thus, entries after that date under
the nonmineral land laws became subject to the act of July 17, 1914 (30'U. S. C., 1952 ed.,
sec. 121 et seq.), which requires a reservation to the United States of the minerals for-
which the land has been classified as valuable.

2 The land has been resurveyed since the time when the claims vere recorded. The exact
extent of the condict between the mining claims and the homestead entry is not evident
from information in the record.
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affidavit -of a witness, as is also required by regulation (43 CFR
221.3).

A report. of field examination dated June 9, 1949, confirmed the
existence of three mining claims which conflicted in part with the
Vaos homestead entry. The report stated that the claims were located
on December 18, 1917. There apparently was no further action taken
in this case until February 21, 1950, when the Regional Administrator
issued a determination directing that the homestead entry be canceled
because of conflict with valid placer mining locations made in 1917
and 1918. In a decision of March 3, 1950, the acting manager of the
Denver land office held Mr. Vaos' entry for cancellation on the ground
that the land was not public land at the time of the entryman's
settlement.

The Associate Director's decision which reinstated the Vaos entry
held that as the final receipt on the Vaos entry was issued on July 30,
1947, and that as no contest or protest was pending against the entry
2 years after the issuance of that receipt, the Department must issue
a patent on the entry to Mr. Vaos in accordance with the proviso to
section 7 of the act, of March 3, 1891, as amended (26 Stat. 1098, 1099;
43 U. S. C., 1952 ed., sec. 1165). This proviso reads in pertinent part
as follows:

* * * after the lapse of two years from the date of the issuance, of the
receiver's receipt upon the final entry of any tract of land under the, home-.
stead * * * laws, * * 3 and when there shall be no pending contest or protest
against the validity of such entry, the entryman shall be entitled to a patent con-
veying the land by him entered, and the same shall be issued to him, * . .

The question whether any contest or protest was pending, against
this homestead entry on July 30; 1949, 2 years after the issuance of
the receipt to Mr. Vaos upon the final entry of the land depends upon
whether either Mr. Jones' letter of April 22, 1949, or the field report
dated June 9, 1949, may be regarded as a protest or contest within
the meaning of- the proviso to section 7 of the at of March 3, 1891.
- The departmental decision in the case of Jacob A. Harris, 42 L. D.

611 (1913), held that a contest or protest to defeat the confirmatory
effect of the proviso to section 7 of the act of March 3, 1891,- must be
a proceeding sufficient, in itself, to place the entryman on his defense
or to require of him a showing of material fact, when served with
notice thereof; and such a proceeding will be considered as pending
from the moment the affidavit is filed, in the case of a private contest
or protest, or from the moment the Commissioner of the General Land
Office .(predecessor of the Director of the Bureau of Land Manage--
ment), on behalf of the Government, requires something to -be done
by the entryman or directs a hearing upon a specific charge. The date
of the issuance and service of notice was held to be immaterial, if
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without undue delay and pursuant to the orderly course of business
under the regulations.

The decision in the Harris case was quoted with approval by the
Supreme Court in Stockley v. United States, 260 U. S. 532 (1923);
Payne v. Newton, 255 U. S. 438 (1921); and Lane v. Hog d, 244
U. S. 174 (1917)', all of which cases required determination of the
meaning of "pending contest or protest" within the scope of the pro-
viso to section 7 of the act of March 3, 1891. In Lane v. Hoglund,
supra, it was held expressly that the filing of an adverse field report
before the expiration of the 2-year limitation period was not a bar to
the running of the statute where no action was taken nor proceeding
begun until after the expiration of the 2-year period.

On the basis of these decisions it is concluded that neither Mr. Jones'
letter of April 22, 1949, containing the uncorroborated, unsworn alle-
gation of mining claims in conflict with the Vaos entry, nor the field
report regarding these claims was a contest which would toll the run-
ning of the confirmatory proviso. The appellant has not yet filed a
protest against the entry, and no proceeding within the rule estab-
lished by the Harris case was started on behalf of the Government
until the Regional Administrator issued the determination of Febru-
ary 21, 1950, directing that the homestead entry be canceled. As the
2-year period after the issuance of the receipt on Mr. Vaos' final entry
expired on July 30, 1949, the determination of February 21, 1950, did
rot defeat the confirmatory effect of the proviso to section 7 of the act
of March 3, 1891. As the record now stands, there is no basis for
canceling the homestead entry.

Unlike the above-cited cases, however, a further question is raised
by this appeal with respect to whether the land which Mr. Vaos' entry
covers was public land when the entry was allowed. A valid location
of a mining claim segregates the area which it covers from the public
domain, and such a claim becomes the property of the locator or his
assigns for whom the Government holds the title in trust. Clipper
Mining Co. v. Eli lnig g& Land Co., 194 U. S. 220 (1904) ; St. Louis
Mining Co. V. Montana Mining Co., 171 U. S. 650, 655 (1898); Noyes
v. Mantle, 127 U. S. 348 (1888). Thus, if the Vaos entry covers land
included in valid mining claims located in 1917, the entry was, to that
extent, void ab initio.

The Department has held that a purported entry which was void
ab.initio, because it was made at a time when the land entered was with-
drawn, is not capable of passing to patent under the proviso to section
7 of the act of March 3, 1891. Solicitor's opinion M-36218 (May 21,
1954). But, as it has not yet been determined whether the mining
claims are valid, there is no basis for concluding whether or to what

3,30185-55-27
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extent the entry may be void. Accordingly, the instant case does not
present the same situation as that considered in the Solicitor's opinion
of May 21, 1954, because there has been no determination that the Vaos
entry was void ab initio, and a determination of the question would
require a further administrative hearing by the Department. The
proviso to section 7 of the act of March 3, 1891, was apparently'in-
tended to bar, after the 2-year period has elapsed, just such further
administrative proceedings as would be required in this case if a de-
partmental determination of the validity of the Vaos entry were to
be made. Jacob A. Harris, spra, pp. 613-614. This conclusion is
:supported by the decision in Payne v. Newton, supra, p. 444, where
the Court, in discussing the purpose of the proviso to section 7 of the'
act of March 3, 1891, stated:

* That purpose is to require that the right to a patent which for two years has
been evidenced by a receiver's receipt, and at the end of that period stands unchal-
lenged, shall be recognized and given effect by the issue of. the patent without
further waiting or delay,-and thus to transfer from the land officers to the reg-
ular judicial tribunals the authority to deal with any subsequent controversy over
the validity of the entry, as would be the case if the patent were issued in the
absence of the statute.

It follows that if the objections of a mining claimant against the
validity of an agricultural entry affected by the proviso to section
7 of the act of March 3, 1891, are to be considered by the Department,
proceedings based upon such objections must be instituted before 2
years have elapsed after the issuance of final receipt upon the entry.
Cf. Caribou Lode,24 L. D.488 (1896).

When the Vaos entry was allowed, departmental records showed
no conflicting rights to the land, and the Department, prima facie,
was authorized to allow the entry. As no contest or protest against
the validity of the entry was instituted until after 2 years from the
date of the issuance of final receipt on the entry, the, Associate Di-
rector's decision that Mr. Vaos is entitled to the issuance of a patent
on the entry and that the mining claimant must seek his remedy in
the courts is correct.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17
F. R. 6794), the decision of the Associate Director of the Bureau of
Land Management is affirmed.

CLARENCE A. DAVIS,
Solicitor.
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LYTLE AND GREEN CONSTRUCTION COMPANY
WILLIAM DITTMAN

A-26849 Decided August 20, 1954

Rules of Practice-Service on Attorney-Homestead Entry-Land Contain-
ing Improvements of Unauthorized Occupant-Good Faith.

An appellant taking an appeal to the Secretary of the Interior complies with
the Rules of Practice requiring service of notice of the appeal upon the
adverse party by serving the attorney who represented that party in the
proceeding before the Director of the Bureau of Land Management, even
though the attorney has meanwhile been dismissed, where the record fails
to show that the adverse party gave notice to the appellant of the attorney's
dismissal.

The improvement of public land without authority of law or under any claim
of right or color of title does not constitute an appropriation of the land,
that will take it out of the class of lands subject to homestead entry,

The Department cannot infer bad faith on the part of a homestead entrywiayx
from the mere fact that he knew several buildings belonging to a third party
were on the land at the time he applied for entry.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

William Dittman applied on December 16, 1950, for homestead
entry on those portions of the E/2SE1/4 sec. 5 and of the SW1/
sec. 4, T. 3 N., R. 1 W., Copper River meridian, Alaska, lying west
of the Richardson Highway. Entry was allowed by the acting man-
ager of the Anchorage land office on January 10, 1951.

On July 23, 1951, the Acting Regional Administrator of the Bureau
of Land Management, Region VII, issued the following decision,
which was served on Mr. Dittman on July 26, 1951:

On January 10, 1951, William Dittman was allowed homestead entry to the
SW¼ of Section 4, E1/2 SE,4, Section 5, T. 3 N., R. 1 W., C. It. M. It appears
from the field examination dated June 13, 1951 that at the time of the allow-
ance of the entry and for approximately a year prior thereto, that a portion of
the land comprising some five acres had been used as a construction camp by
the Lytle and Green Construction Co., who had applied through the Land Office
February 20, 1951 for a special land use permit to use these lands. They have
constructed in the SW%/NW,4SW1/4, N1/2NWW/4SW1/ 4 5W¼4, Section 4, T. 3 N.,
R. 1 W., C. R. M. a number of buildings of considerable value. These buildings
were on the land prior to the application for homestead entry of William Ditt-
man, and in Dittman's application for homestead entry no information was
furnished that there were buildings on this land belonging to another.

It is a well established rule that no homestead entry will be allowed for land
embracing the improvements of another and the burden of coming forth with
this information at the time of the filing of the homestead application is squarely
upon the applicant Dittman.

Therefore Dittman is requested to show cause within 30 days after receipt
of this decision why the homestead entry should not be cancelled as to the land
occupied by the Lytle and Green Construction Co. described as: * * * and why
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a special use permit should not be issued to the Lytle and Green Construction
Co. for the use of such land described supra.

Mr. Dittman answered as follows in a letter received in the Regional
Office on August 28, 1951:

The "Decision" is opposed on the grounds that it is not made in accordance
with proper procedure, that the facts upon which it is based are untrue, that
the field report upon which it is based is improper and obviously prepared to
accommodate Lytle and Green Construction Co., and that the contemplated action
is contrary to law.

-On September 1, 1951, the Regional Administrator issued a deci-
Sion, the pertinent parts of which follow:

* * * While the answer was not filed within the time allowed, it will never-
theless be considered.

-I * ; * *f * * : * 

I find nothing improper in the procedure requiring the entryman to show
cause. Moreover,-the statement that the facts upon which the action is based
are untrue, i negatived byf the sworn statement made June 8, 1951, by the entry-
man, on file in the record, to the effect that the Lytle and Green Construction
Company started their camp about August 15, 1950, and started erecting build-
ings on the place in September, and had constructed about 15 buildings on the
ground before the winter, which occupancy by the company was prior to the
filing of his homestead application December 16,1950, allowed January 10, 1951.
Thus, this portion of the answer to the order to show cause is considered
insufficient and may be disregarded.

As to that part of the answer, which alleges that the contemplated action is
-contrary to law, it will be stated that it has long been a settled rule of law that
public land in the actual possession and occupancy of one under claim of right
is not subject to entry by another, and the fact that the occupant. is not quali-
fied to make homestead entry is immaterial (see Linfdgren v. Shull (49 L. D.
653) and the cases therein cited).

An application to make entry presupposes good faith on the part of the ap-
plicant and when he seeks to enter land personally known to be occupied by
-another, is chargeable with bad faith, and the application to make entry may
not be entertained (51 L. D. 584, 587). It is evidenced by the entryman's own
sworn statement that he had personal knowledge of the occupancy by the con-
struction company of the land at the time of making application to enter. It
cannot therefore be said that Dittman acted in good faith in including the land
in his application and entry.

In view of the foregoing, Dittman's entry, Anchorage 017548, is hereby can-
celled as to the following described tract of land presently occupied by the Lytle
and- Green Construction Company, as a road construction camp, in connection
with its road work under contract with the Alaska Road Commission, and the
company will be permitted the use of the tract, for the purpose now occupied,
under any applicable law: * *

Mr. Dittman appealed to the Director of the Bureau of Land Man-
agement, and, on January 12, 1953, the Associate Director reversed
the Regional Administrator's decision. The Lytle and Green Con-
struction Companyhas appealed to the Secretary of the Interior.
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Mr. Dittman has submitted a motion to dismiss the construction
company's appeal on the ground that a copy was not served on him
within the 30 days allowed by the Rules of Practice. 43 CFR, 1952
Supp., 221.75(c). It appears that the Company served its notice of
appeal in due time upon the attorney who represented Mr. Dittman
in his appeal to the Director of the Bureau of Land Management, but
that Mr. Dittman had meanwhile discharged this attorney. There is
nothing in the record, however, to show that the Company had notice
of the attorney's dismissal. The first notice the Department or the
Bureau of Land Management had of this was by Mr. Dittman's mo-
tion to dismiss. Under the circumstances the Company was justified
in assuming that the attorney still represented Mr. Dittman and in
serving the required notice of appeal upon the attorney. 7 C. J. S.,
"Attorney and Client," sec. 123, note 32, p. 956, and cases cited; 43
CFR 221.85. The motion is accordingly denied.

We pass now to the merits of the Associate Director's decision.
The Associate Director wrote:

The decision of September 11, 1951 citing Lindgren v. Shuti (49 L. D. 653)
states that it has been a settled rule of law that public land in the actual pos-
session and occupancy of one under claim of right is not subject to entry by
another, and the fact that the occupant is not qualified to make homestead
entry is immaterial. However, the record does not show that the company was
occupying the land under claim of right. This view is further buttressed by
the fact that the company subsequently filed a special land-use application thus
impliedly admitting that its previous occupancy rested upon no authority of law
and that it was not occupying the land under claim or color of title.

The improvement of public land without authority of law or under any claim
of right or color of title does not constitute an appropriation of the land that
will take it out of the class of lands subject to homestead entry. Wheeler v.
Rodgers, 28 L. D. 250 (1899) ; Cf. Nichols: et a. v. Stevens, 51 L. D. 584, 586
(1926).

The Associate Director's understanding of the law, as set out in the
paragraph quoted immediately above, is clearly correct. See, in addi-
tion to the cases cited in his opinion: Powers v. Forbes, 7 C. L. 0. 149
(1880) (Interior Department Decision) ; Stoddard v. Nei gel, 7 L. D.
340 (1888) ; Norton v. lVestbrooic 9 L. D. 455 (1889); Stovall v.

eenan, 12 L. D. 382 (1891); Jones v. Kirby, 13 L. D. 702 (1891);
Thompson v. Holroyd, 29 L. D. 362 (1899) ; Rounagoux v. Erickson,
45 L. D. 315 (1916).

The appellant cites Bradford v. Danielson, 11 Alaska 406 (1947),
and similar Alaskan cases, for the proposition that one in possession
of public lands in Alaska can hold them against all adverse claimants
except the United States. Actually, this is no more than a local
adaptation of the ancient rule in actions of trespass quare clausuon
fregit that holds a showing of title in a stranger to be no defense. 63
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C. J., "Trespass," sec. 28, p. 910. These cases have no application here.
The allowance of Mr. Dittman's entry segregated the area it embraced
from the. public domain. Parsons v. Veneke, 164 U. S. 89, 92 (1896).
Thereafter, the Company was not asserting a possessory claim 'against
another mere occupant of public land, but against the United. States,
'which had appropriated the land to Mr. Dittman's use under the.
homestead law. C.f. Kansas Pacific Ry. Co. v. Dunmeyer, 113 U. S.
629, 644 (1885); Hastings and Dakota R. Co. v. Whitney, 132 U. S. 357
(1889). To prevail under such circumstances the Company would
have to show not merely prior occupancy, but prior occupancy under
authority from the Uited States. Hosmner v. Wallace, 97 U. S. 575
(1878). I have carefully examined the Company's appeal,- as well as'

:the case record, and fail to find even a claim of such authority. Con-
sequently, in the absence of some other invalidating defect in Mr. Ditt-
man's entry, the Associate Director's decision must be affirmed.'

It is urged, however, in the words of the appellant, "that-the home-
stead laws contemplate good faith on the part of applicants and from
the record in this case, this element is definitely lacking." The record
in this case contains several unproved charges by the Company against
Dittman, and by Dittman against the Company. The only one we may.
accept as true, since it is admitted by the entryman, is that he knew
that several of the Company's buildings were on a small part of the
land on which he applied for homestead entry. The Department, how-
ever, cannot infer bad faith from this alone. Wheeler v. Rodgers, 28
L. D. 250, 252 (1899).

The appellant has shown no error in the Associate Director's
decision.

Besides the Company's appeal, the present case file contains an-
appeal by Mr. Dittman from a decision of March 18, 1954, by the man-
ager of the Anchorage land office. It appears that during the pendency
of the Lytle & Green protest, two contests were filed against Mr. Ditt-
man's entry, one by a certain Henry N. Kvalvik (No. 836?:) and the
other by a certain Fred Walker (No. 828?). The official records relat-
ing to these contests have apparently not-been forwarded to Washing-
ton, for the only mention of them in the file now before the Depart-
ment is contained in material submitted by Mr. Dittman., The only
copyv of the decision of March 18, 1954, in the file now before me is one
submitted by Mr. Dittman. It appears this decision held Mr. Ditt-'
man's answer to the Kvalvik contest insufficient, and required an
amended answer supplying certain facts. ' '

Obviously the Kvalvik and Walker matters are not properly before
theDepartment at this time. Accordingly, the file will be returned to
the Bureau of Land Management so that Mr. Dittman's appeal from
the manager's decision of March 181 '954, may be considered by the
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Director. Without determining what would constitute a sufficient an-
swer. to the Kvalvik contest, however, I do not believe it inappropriate
to. remark that the affirmative averments required from the contestee
by the decision of March 18,1954 (assuming the copy Mr. Dittman has
supplied is genuine), clearly go beyond what should be required and
appear to shift the burden of proof to the entryman. See 43 CFR
221.13; Paris Gibson, 47 L. D. 185 (1919) ; of. Crisp v. Maine, 59 I. D.
406 (1947).

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec.. 23, Order No. 2509, as revised; 17
F. R. 6794), the decision of the Associate Director of the Bureau of
Land Management is affirmed.

J. REUEL ARMSTRONG,

Acting Solicitor.

APPEAL OF REALS ROOFING COMPANY, INC.

CA-199 Decided August 30 1954

Contract Appeal-Construction Contract-Timeliness of Appeal-Liquidated
Damages-Remission.

Failure of a contractor to file a timely appeal precludes a review of the findings
of fact of a contracting officer, who assessed liquidated damages for delivery
in the completion of a construction contract on Standard Form No. 23.

Where no timely appeal was taken to an assessment of liquidated damages by
the contracting officer, the question could not be raised subsequently by
the contractor, by objections to the deduction of the liquidated damages
in a final payment estimate.

Relief from liquidated damages will not be granted merely because the Gov-
ernment failed to suffer an inconvenience or loss by reason of the delay.

The remission of liquidated damages is an extraordinary remedy which is
exercised only in cases where the claim for relief is supported by substantial
equities in the contractor's favor. There is no basis for remission where
the contractor's delay in completing the contract is attributable to his failure
to prosecute the work with reasonable diligence or because of his negligence
in other respects.

ADMINISTRATIVE DECISION

The Reals Roofing Company, Inc., of Elmhurst, New York, has
appealed from the assessment of liquidated damages in the amount of
$2,460 under Contract No. I-56np-42 with the National Park Serv-
ice. That contract, which was executed on the standard form for,
Government construction contracts (Form No. 23, Revised April 3,
1942), was entered into on April 26, 1950, ad it provided-that the
contractor would furnish the materials and perform the work for the
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underground utilities in the residence area at the Statue of Liberty
National Monument, Bedloe's Island, New York.

Neither the contractor nor the contracting officer appears to have
been much concerned with the administrative procedure required in
an appeal of this nature. The record before me is sketchy, and it is
not clear as to what documents constitute notice on the part of the
contractor and what can be designated as findings of fact by the con-
tracting officer. Nevertheless, the then Acting Chief Counsel of the
National Park Service was of the opinion that the essentials of an
appeal have been submitted, and by a careful reading and analysis I
have been able to consider the claim.

Paragraph 36 of the specifications provided that all work under the
contract was to be completed within 180 calendar days after the date
of receipt of the notice to proceed. Liquidated damages were: to be
assessed, in accordance with the provisions of paragraph 37 of the
specifications, at the rate of $10 for each calendar day of delay.

According to the record, the original contract time expired on De-
cember 16, 1950. Change Orders Nos. 2, 3, and 5, and a Resume
Order, effective January 7, 1952, granted extensions of time so that
the completion time finally became January 17, 1952. All work,
however, was not completed until September 19, 1952, or after a delay
of 246 calendar days. The contractor was assessed liquidated dam-
ages, therefore, in the amount of $2,460.

The first reference in the record to liquidated damages appears in a
letter dated January 21, 1952, from the contracting officer to the con-
tractor. In this letter, the contractor is notified that each calendar
day subsequent to January 17, 1952, would be in the liquidated dam-
ages period under the provisions of paragraph 37 of the specifications.

Apparently in answer to this letter and as a protest against the
assessment of liquidated damages, the contractor wrote to the con-
tracting officer on June 9, 1952, and listed several reasons for his delay
in completing the contract. The contracting officer replied on June 16,
1952, in a letter which had the elements of a findings of fact but was
not so designated. In any event, the contractor did not process an
appeal within 30 days thereafter. However, in a communication
signed by the Chief Clerk, Statue of Liberty National Monument, and
approved by the contracting officer under date of December 1, 1952,
there was listed the deduction of $2,460 as liquidated damages. The
contractor, in an invoice dated December 12, 1952, addressed to the:
Superintendent, Statue of Liberty National Monument, protested this
deduction in the following words:

We will not consent to a deduction of liquidated damages, as the delay in
completing this contract to "substantial completion" was not due to our-
negligence. :



383]: APPEAL OF REALS ROOFING CO., INC. 385
August 30, 1954

The contractor followed this up with a letter to the contracting offi-
cer dated February 4, 1953, in which it stated: "Therefore, we here-
with make Formal Appeal for balance due under this Contract."
The letter also cited as excusable grounds for delay the fact that work
on the residences was not completed under the building contract when
anticipated, thus preventing contractor from testing his utility instal-
lations.

The contracting officer took cognizance of this letter as an appeal,
and on February 12, 1953, forwarded the record to the Regional
Director of Region One "for your decision." It was subsequently sent
to this office under date of April 1, 1953, with an accompanying letter
by the Acting Chief Counsel.

It is well established that the failure of a contractor to file a timely
appeal constitutes a jurisdictional defect, with the result that any find-
ings of fact of a contracting officer becomes the final decision of the
administrative agency concerned under the contract. The failure on
the part of the contractor to file a timely appeal from the letter dated
June 16, 1952, referred to previously in this decision, which charged
the contractor with liquidated damages, precluded the contractor from
again appealing subsequently the assessmentof such damages when he
was informed of a deduction of liquidated damages from his payment
under the contract by the contracting officer in a final payment esti-
mate dated December 1,1952.

It should be noted that the amount of the deduction corresponded
exactly with the amount originally assessed by the contracting officer
almost a half year earlier. There can be no question, therefore, that
the contractor by appealing the deduction of $2,460 as liquidated dam-
ages was attempting to revive by a request for reconsideration an
appeal privilege which he had previously lost. Such appeal privilege
may not be revived in this way. For a list of administrative decisions
to this effect, see Austin, Digest of Decisions, Army Board of Contract
Appeals, 1942-50, p. 24; Mac Exploration Company, p. 237.

For these reasons, irrespective of whether the contentions of the
contractor are valid, I must dismiss the appeal.

However, inasmuch as the contention of the contractor that his
delays did not prevent operations on the residence buildings as they
were not furnished by the time he had completed his contract seems
to be conceded by the administrative officer, I deem it advisable to
.discuss briefly this issue raised by the contractor.

It is well established that if a provision for liquidated damages in
contract is a reasonable one, it is not necessary for the party enforcing

-it to show that any actual damage was sustained. Relief from liqui-
'dated dal'ages, therefore, will not be granted merely because the Gov-
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ernment failed to suffer an inconvenience or loss by reason of the
delay. Wise v. United States, 249 U. S. 361, 364-367 (1919); 32
Comp. Gen. 67 (1952).

The, remission of liquidated damages is an extraordinary remedy
which is exercised only in cases where the claim for relief is supported
by substantial equities in the contractor's favor. There is no basis
for remission where the contractor's delay in completing the contract
is attributable to his failure to prosecute the work with reasonable
diligence or because of his negligence in other respects. 32 Comp. Gen.
67 (1952).

It is my opinion that the contractor was not free from fault in the
prosecution of :the work.

The contracting officer, in his letter of June 16, 1952, said:

We do not consider the reasons outlined in your letter sufficient to justify relief
from the contract penalty. The electrical connections referred to are minor, the
Contractor for the Residences, made all water line connections outside the
buildings, you had no piping in the crawl spaces other than a water supply line
Which you had failed to install as called for on the plans. The, Street washers
should have been installed when you laid the supply pipes to them, and prior
to other contract work in the same area.

Accordingly, on the record before me, I conclude that the contractor
has not sustained the burden of proof with respect to this issue.

DETERMINATION

Therefore, pursuant to the authority delegated to me by the Secre-
tary of the Interior, I determine that the findings of fact and decision
of the contracting officer dated January 21, 1952, will not be disturbed.

J. REuEL AiRSzmoNG,
Acting Solicitor.

APPEAL OF SAMUEL N. ZARPAS

CA-222 Decided September 2, 1954

Contract-Delay-Interpretation of Specifications-Unforeseeable Cause-
Delay by Supplier.

* A cause for delay which is asserted for the first time after the performance
of the contract and as to which the contracting officer was not notified within
10 days from the beginning of such delay, pursuant to article 9 of Standard
Form No. 23 of construction contracts, may be dismissed without consid-
eration.

- Where contract specifications require the submission of detailed shop draw-
ings by the contractor for approval by the Government prior to fabrication
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in a construction contract, time spent in reaching agreement upon modifica-
tions of shop drawings which did not consume an unreasonable amount of
time does not constitute a basis for remission of liquidated damages assessed
for delay in completion of the work.

The failure of a subcontractor's supplier to perform his obligations is a normal
hazard of business.

Delays of a subcontractor in making delivery will not excuse the prime con-
tractor from making timely performance, unless the difficulty resulted from
an excusable cause under the contract.

Officials of this Department do not have the authority to waive the imposition
of liquidated damages on equitable grounds and can excuse a delay in per-
formance only if it is attributable to "causes beyond the control and without
the fault or negligence of the contractor."

ADKINISTRATIVE DECISION

Samuel N. Zarpas, Washington, D. C., filed an appeal dated August
17, 1953, from a decision of the contracting officer dated July 24, 1953,
which denied his request for an extension of time and the remission
of liquidated damages in the amount of $915 assessed against him
for delay in the completion of the work under Contract No.
14-10-028-154, entered into on December 22, 1952, with the National
Capital Parks, National Park Service.

The contract, which is on the standard form for Government con-
struction contracts (Form No. 23, revised April 3, 1942), and specifica-
tions made a part thereof, provided that the contractor would furnish
materials and perform the work necessary for the construction of
a band shell at the Carter Barron Amphitheater in Rock Creek Park,
Washington, D. C.

Section 3-1 of the specifications provided that all work under the
contract should be completed within 90 calendar days after the date
of the receipt of notification to proceed. Notification to proceed
was received by the contractor on January 7, 1953, thereby establishing
the date for final completion of the work as April 7, 1953. The work
was accepted as complete on October 2, 1953. Liquidated damages
in the amount of $915 were assessed by the contracting officer for 61
days of the delay in the completion of the work, pursuant to article
9 of the contract and section 3-2 of the specifications providing for
the assessment of liquidated damages at the rate of $15 per calendar
day for delay in the completion of the work.'

The contractor, on: appeal, eeks an extension of time, under article
9 of the standard "Delays-Damages" clause of the contract, for the

1 In "Payment Estimate No. 3-Final Payment," dated October 19, 1953, the Chief Engi-
neer made the following statement: "The original completion date was April 7, 1953. A
stop order was in effect from May 19, to September 14, 1953. The work of this contract
was substantially completed on October 2, 1953. Liquidated damages for 42 days, April ,
to May 19, both dates inclusive, for a total of 61 days at $15.00 in the total amount of
$915.00 are being assessed."
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period April 7 through May 19, 1953.2 He alleges that the delay .in
completing the work was due to unforeseeable causes beyond his. con-
trol, namely,. (1) incompleteness of the plans and drawings offered
by the Government for bidding purposes and the failure of the Gov-
ernment to note the sizes of the materials to be used in the construction
of the band shell on the contract drawings, and (2) inability of his
subcontractor to obtain steel and consequent failure to make timely
delivery of steel materials and supplies.

: The first excusable cause for delay was asserted by the contractor
for the first time on appeal. A cause for delay which is asserted. for
the first time after the performance of the contract and as to which
the contracting officer was not notified within 10 days from the be-
ginning of such delay, pursuant to the provisions of article 9 of the
contract, may be dismissed without consideration. Dunngan Con-
struction Co. et al. v. United States, 122 Ct. Cl. 262 (1952).
* The crux of the complaint is reflected in the following statement
of its subcontractor:

It appears to us that the design staff of the Interior Department was not
fully performing their duties and obligations by merely outlining how they
wished the finished product to appear while leaving the actual design of the fin-
ished product to the contractor. As cal be readily seen from the foregoing, we
could not order our material until such time as the Interior Department approved
the [steel] angles which we intended to use by approving our shop drawings.3

It is noted that the first shop drawings were submitted by the con-
tractor onFebruary 3, 1953, 28 days after the notice to proceed. These.
drawings were disapproved and returned by the contracting officer
on February 16; 1953 (within 13 days) because they failed to indicate
all details and the method of connecting the members.. Revised shop
drawings were submitted by a letter datedMarch 2, 1953, and returned,

approved, by a letter dated March 10, 1953 (within 8 days). The first

2 In a letter dated June 80, 1953, the contractor requested that the contract tinie be
extended from April 7, 1953, the original contract completion date, through May 19, 1953,
the effective date of the stop order (dated May 20, 1953) (mentioned in footnote 1, spraJl,
and requested "that no liquidated damages be assessed for the time it takes to install the
Band Shell anchors at the end of the summer season."

3The appeal consists of a letter dated August 17, 1953, from Samuel N. Zarpas, the
contractor, which transmitted with approval a letter dated August 10, 1953, from Criss
Brothers and Company, Washington, D. C., the miscellaneous iron subcontractor, in which
this cause for delay was first stated. Section 1-3 of the specifications provides under
"Definition of terms" that "Whenever the term 'subcontractor' is used, it is understood to
refer to the second party of the contract. Subcontractors, as such, will not be recognized."
The use hereafter in this decision of the term "contractor" with respect to this appeal
therefore includes the contentions made by the subcontractor and endorsed by the
contractor.
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shop drawing of the anchoring of the sections of the band shell was
submitted by a letter dated April 30, 1953, disapproved and returned
by a letter dated May 5, 1953 (within 5 days). Revised shop drawings
of the anchoring of the sections were submitted by a letter dated June
35, 1953, and returned, disapproved, by a letter dated July 20, 1953
(within 35 days, but time was not of the essence in this instance since
a stop order had been issued on May 19, 1953, stopping work on the
uldertaking until September 14, 1953). The third revision of the
shop drawings was submitted by a letter dated August 28, 1953, and
"approved as corrected" and returned' by a letter dated September 3,
1953 (within 6 days).

Paragraph 2 of section 5-1 of the specifications, captioned "Work
to be done," provides that "Shop drawings shall be submitted by the

Contractor showing complete details including member sizes for the.
sections comprising the band shell. Details relative to the anchoring
of the sections when in use shall be included in the drawings subject
to the approval of the Contracting Officer." The quoted language
of the specifications is unambiguous with regard to the obligation of
the contractor to submit shop drawings for approval by the Govern-
rnent delineating the details of the band shell, a fact which was indi-
cated on the contract drawings accompanying the specifications of
November 14, 1952, upon which his bid was submitted. Although
several revisions of the various drawings were required, the time con-
sinned in arriving at final agreement does not appear to have been
excessive in the circumstances.

It was the sense of the contract that the time when the Government
finally approved the shop drawings would control the time when the
fabrication work could commence. Under the terms of the contract,
the contractor should have anticipated possible delay in the commence-
ment of the work incident to approval of shop drawings. Contracts
must be presumed to be executed with full knowledge of the require-
ments of the obligation to be undertaken by both parties.4

I conclude that the grounds urged by the contractor as a basis for
allowance of this claim must be rejected as incompatible with the
express provisions of the contract.

II

The second cause for excusable delay asserted by the contractor is
the alleged failure of his subcontractor's supplier to make timely
delivery of steel.

4Wells Bros. o. v. UniteS States, 254 U. S. 83, 87 (1920) ; Carnegie Steel Co. v. Un4ted
States, 240 U. S. 156, 165 (1915); 18 Comp. Gen. 709, 711, and 855, 857 (1939).
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The findings of fact'of the contracting officer upon which he denied
the contractor's request for an extension of time through May 19, 1953,
were conveyed to the contractor in a letter dated July 24, 1953.i
The contracting officer pointed out that a letter from the contractor
dated April 13, 1953, contained the first indication to the Government
that the contractor had encountered difficulty in procuring steel, "it
then being six (6) days after the completion date of your
contract; * * *"

The contracting officer denied the contractor's request for an exten-
sion of time,'on the grounds that the contractor had not shown that'
the delay was due to 'unforeseeable" causes beyond the control and
without the fault or negligence of the contractor, as required for the
granting of an extension of time under article 9 of the contract.
Moreover, there had not been established the fact that the failure of
supply was caused by conditions so abnormal, extraordinary, or un-
usual that they reasonably could not have been anticipated or foreseen
at the time when the contract was formulated. In the absence of
such a showing, the delay is not excusable under the terms of the
contract.

'I conclude that the evidence of record supports the decision of the
5ontracting officer denying the contractor's request for an extension
of time, and, as an incident thereto, the remission of the liquidated
damages assessed for the period of the delay attributed to the alleged
failure of the subcontractor's supplier to Imake timely delivery of
steel. The failure of the subcontractor's chosen supplier to perform
its obligation, if indeed it did default, was a normal hazard of busi-
ness which a contractor assIumes, and, accordingly, falls within the
rule that delays by a subcontractor for this reason will not excuse
the prime contractor from making timely performance unless the
difficulty resulted from an excusable cause under the contract, which
in this instance was not established. 6

Officials of this Department do not have the authority to waive the
imposition of liquidated damages on equitable grounds, and can excuse
a delay in performance only where it is established that the failure
to perform on time is attributable to "causes beyond the control and
without the fault or negligence of the contractor. 7 

The contracting officer states, in part: "it appears that this period [approximately 34
days between March 10, 1953 when the drawings were returned to the contractor, and
April 13, 1953, when the materials appear to have been received] is .not an unreasonable
time in which to procure the required materials."

Walsh Brothers . United States, 107 Ct. C1. 627, 645 (1947); Aserican sTransformer
Co. v. United States, 105 Ct. Cl. 204, 220 (1945); Krauss v. Green-barg, 37 F. 2d 569 (d
Cir., 1943); Sgrati Constrsection Company, CA-172 (anuary 15, 1953)-; Porcelain
Proi'otds Inc., CA-144 (January 16, 1952); . B. Laueh Constructioi Company, CA-1:33
(October , 1951); California SteeiProdsst Company4,:CA-61. (December 15, 1949).

7 See Royal Indemnity Co. v. United States, 313 U. S. 289, 294 (1941).
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III

Therefore, pursuant to the authority delegated to me by the Secre-
tary of the Interior, the findings of fact and decision of the contract-
ing officer are affirmed.

J. RnEat ARMSTRONG,

Acting Solicitor.

SUN OIL COMPANY
A. J. PRESTON

A-27015 Decided September 2, 1954

Oil and Gas Lease-Reinstatement of Application-School-Land Grant-
Withdrawal-Restoration.

Where a surveyed mineral school section is within a reservation on the date
of the enactment of the act of January 25, 1927, and is thereafter placed
within another reservation, title to the school section does not pass to the
State upon the termination of the first reservation so long as the second
reservation remains in effect.

Where an oil and gas lease applicant withdraws part of the land covered by
his application upon the erroneous advice of a Bureau official that the
land is State owned, his application will not be reinstated with priority
over a subsequent applicant.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

The Sun Oil Company has appealed to the Secretary of the Interior
from a decision dated March 17, 1953, by the Assistant Director of
the Bureau of Land Management, which dismissed its protest against
the issuance of oil and gas lease, Utah 05050, to A. J. Preston.

Preston's lease, issued on September 1, 1951, encompasses the
NE/4SE1/4, SWI/4SE/4, SW1/4 , N1/2 sec. 16, T. 9 S., R. 20 E., S. L. M.,
Utah, an area of 560 acres.' The Sun Oil Company holds an oil and
gas lease from the State of Utah for the same land.

The appellant contends that title to the land vested in the State of
Utah, pursuant to the school-land grants made in section 6 of the
Enabling Act for the State of Utah (act of July 16, 1894, 26 Stat.
107), as supplemented by the act of January 25, 1927, as amended by
the act of May 2,1932 (43 U. S. C., 1952 ed., secs. 870,871).

The act of July 16, 1894, granted to the State only nonmineral
school sections. United States v. S'weet, 245 U. S. 563 (1918). On
June 20, 1924, adverse proceedings were ordered against the State
of Utah with respect to the above-described land on the charge that

'The lease was issued pursuant to section 17 of the Mineral Leasing Act, as amended
(30 U. S. C., 1952 ed., see. 226).
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the land was mineral in character, containing valuable deposits of oil
shale and gilsonite, and was known to be of such character prior to
the date the rights of the State would have vested. The State answered,
denying the charge, and a hearing was held? By a decision approved
by the Secretary of the Interior on August 28, 1926 (Misc. 1137480);
the land was held to be of known mineral character at the date the
State's rights would have attached under the original grant.

The following year the act of January 25, 1927, was enacted. Sec-
tion 1 of the act extended the grant of school sections to the States to
include mineral lands, "subject to the provisions of subsections (a),
(b), and (c) of this section." Subsection (c) read, in part, as follows:

(c) That any lands included within the limits of existing reservations of or
by, the United States, or specifically reserved for water-power purposes, or
included in any pending suit or proceedings in the courts of the Jnited States,
or subject to or included in any valid application, claim, or right initiated or
held under any of the existing laws of the United States, unless or until such
application, claim, or right is relinquished or canceled * * * are excluded from
the provisions of this Act.

In a decision dated November 23, 1928; which promulgated the
Secretary's decision of August 28, 1926, the Assistant Commissioner
of the. General Land Office held that as the land had been included in
a first-form reclamation withdrawal made on November 6, 1917, and
"as such withdrawal has been at all times and still remains in full
force and effect," 2 the right of the State did not attach either under
the act of July 16, 1894, or uander the 1927 act.

The act of January 25, 1927, was amended by the act of May 2, 1932,
so as to grant to the States mineral school sectiois which were in -
cluded in existing reservations uon the extinguishment of the reser-
vations. This was done by amending the last clause in subsection (c),
quoted above, to read as follows: "unless or until such reservation,
application, claim, or right is etinguished, relinquished, or can-
celed * * t" (Italics supplied.) The two italicized words were the
only two words added; no other change was made in subsection (c).

Section of the 1932 act also provided:

This amendatory Act shall take effect as of January 25, 1927; and in any
case in which aState has selected lieu lands since such date under the Act
approved February 28, 1891 (26 Stat. 796), and still retains title thereto, such
State may, within 90 days after the enactment of this Aet, relinquish to the
United States all right, title, and interest in such lands and shall thereupon be
entitled to all the benefits of the Act of January 25, 1927, as amended. by this Act.

In his decision rejecting the appellant's protest, the Assistant Direc-
tor stated that the land in question had been included in an oil-shale
withdrawal by Executive Order 5327, dated April 15, 1930 (see Circu-

2 The reclamation withdrawal was revoked on October 28, 1987.



89J iSUN OIL CO. ET AL. 393
:September 2, 1954

lar No. 1220, 53 I. D. 127), which has not been revoked, and that, as
both this withdrawal and the reclamation withdrawal were in effect,
when the 1932 act was passed, title to the land has not vested in the
State. In other words, the Assistant Director construed the words
"existing-reservations" in subsection (c) to relate not only to the time
when the 1927 act was enacted but also to the date of the 1932 amend-
ment.

The appellant contends that the retroactive effect of section 2 of
the 1932 act made only the reclamation withdrawal a bar to the pas-
sage of title to the State, and that the revocation of this withdrawal
on October 28, 1937, eliminated this obstacle. In other words, it argues
that only a reservation existing on January 25, 1927, can prevent title
to a school section within such a reservation from passing to a State
under the 1927 act, as amended. In this view, the oil-shale withdrawal
of April 15, 1930, is of no effect.

As indicated above, the 1932 amendment of subsection (c) was a
very limited one. Except for the addition of two words, the language
of the subsection was continued without change. This fact, coupled
with section 2 of the 1932 act, seems to make it clear that the words
"existing reservations" were not intended to relate to any time other
than January 25, 1927.

As originally enacted, subsection (c) excluded from the grant made
by the 1927 act school sections which were within an existing reser-
vation or subject to or included in any litigation, application, claim,
or right. It also provided that upon the relinquishment or cancella-
tion of any such application, claim, or right the grant should take
effect. However, school sections excluded from the grant because they
were within an existing reservation did not become subject to the grant
even upon restoration of the land from the withdrawal. The States
had only the right of making lieu selections for such reserved school
sections.

The act of May 2, 1932, in the form in which it was originally intro-
duced in Congress, was intended to correct this situation by making
the grant effective as to reserved lands upon the termination of the
reservation. Section 2, supra, was added to the act by the Senate
Committee on Public Lands (S. Rept. No. 420, 72d Cong., 1st sess.),
which stated:

The amendment * * is for the purpose of removing any possible ambigui-
ties from the bill as introduced by establishing the effective date of the bill as
of January 25, 1927, the date of the act which it amends, and by authorizing
the States which have selected lieu lands subsequent to such date to relinquish
the rights in such lieu lands before they may be entitled to the benefits of such
act as amended.

330185-55 28
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Thus, it seems quite clear that there was no intent in enacting the 1932
act to extend the words "existing reservations" to relate to the date
of the 1932 act.

This does not dispose of the principal question in this case, namely,
whether by providing in the 1927 act, as amended, that the grant of
mineral school sections should not apply to lands in a reservation
existing on January 25, 1927 Congress intended that no future reser-

-vation or withdrawal of the land could be made which would have the
effect of continuing to exclude the land from the grant despite the
termination of the reservation which was in existence on January 25,
1927. The language of the act is not plain or express on this point.
Such an interpretation can be founded only upon implication. To
determine whether such an implication is justified, we turn to the
legislative history of the 1927 and 1932 acts.

The 1927 act was introduced in Congress as S. 564 (79th( Cong., 1st
sess.). This bill simply relinquished to the States all title of the United
States to-school sections regardless of their character. It excluded
from the bill any lands "included within a permanent reservation
for national purposes" and provided that "lands included within any
military, Indian, or other reservation, or specifically reserved for
water-power purposes, are included within the purposes of'this Act
only from the date of extinguishment of such reservation and the
restoration of such land to the public domain."

In its report on the bill (S. Rept. No. 603, 69th Cong., 1st sess.),
the Senate Conunittee on Public Lands and Surveys stated:

The bill relinquishes to the States and Territories, the title of- the United
States to all lands designated in the grants * * * excepting such as are * * *
included in existing reservations established by the United States. With respect
to such designated lands as are in such reservations, the bill provides that re-
linquishment of title thereto by the United States shall be effective "from the
date of extinguishment of such reservation and the restoration of such land to
the public domain." Hence the designated lands situated in existing reserva-
tions are unaffected by the bill. They remain subject to present law until dis-
establishment of the reservations, whereupon, if indemnity has not been received
therefor, all the title of the United States thereto is relinquished.

After S. 564 was passed by the Senate without change, it was com-
pletely revised by the House Committee on Public Lands. However,
except for a slight revision of language, no change was made in the
provisions of the bill relating to reservations. With respect to these
provisions, the House Committee made the same comments as did the
Senate Committee in the extract quoted above from the Senate report
(H.jKept. No. 161t<,69th Cong., 2d sess.).

The bill was subsequently ecommitted to the House Committee
which then reported it ,out in the form in which it became law. The.
final draft of the bill was prepared by this Department which had op-
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posed S. 564 as it was introduced. Referring to subsection (c), the
House Committee stated:

It will be further noted that the designated lands or numbered sections situ-
ated in existing reservations are unaffected by the bill. They remain subject
to the present law until such time as the reservation is disestablished, and if
indemnity has not been received therefor the State's title to the same attaches.
[H. Rept. No. 1761, 69th Cong., 2d sess.]

It is possible to view the statements in the Senate and House Com-
mittee reports as evidencing the intent or understanding that mineral
school sections could not be included in reservations made after the
effective date of the statute which would have the effect of continuing
to exclude the lands from the operation of the grant despite the termi-
nation of reservations in existence on the effective date of the statute.
However, it is equally possible to read the statements as simply stating
the consequences of the termination of existing reservations in the
absence of any additional reservations which may have been made
after the enactment of the statute.

The latter conclusion is substantiated by a consideration of subsec-
tion (a) of section 1 of the 1927 act, which was not added until the final
draft of the bill was prepared by the Department. Subsection (a)
reads as follows:

That the grant of numbered mineral sections under this Act shall be of the
same effect as prior grants for the numbered nontineral sections, and titles to
such numbered mineral sections shall vest in the States at the time and in the
manner and be subject to all the rights of adverse parties recognized by existing
law in the grants of numbered nonmineral sections.

In the brief debate on the 1932 act in the House of Representatives,
Representative Colton, Chairman of the House Committee on Public
Lands, stated:

This bill will place all school lands in the same class. That is, the act of Janu-
ary, 1927, was only to lift a cloud that was upon the school lands because of the
minerals, and the Federal Government said in effect, "If you will keep the mineral
for the benefit of the schools, we will grant them to you." This would place lands
affected by the act of January 25, 1927, in the same position as all the rest of the
school lands that belong to the States. [75 Cong.Rec. 8416.]

There seems to be no doubt, therefore, that Congress intended that
mineral school sections should have the same status as nonmineral
school sections.

The general school-land indemnity act of February 28, 1891 (43
U. S. C., 1952 ed., sec. 851), authorized the States to select indemnity
lands for school sections falling within a reservation or to await the
extinguishment of the reservation and take the granted sections.

In State of Utah, 53 I. D. 365 (931), it was held that a school section
placed in a reclamation withdrawal prior to survey, when title would
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otherwise pass to the State, and in a phosphatereserve after survey, did
not pass to the State upon the subsequent termination of the reclama-
tion withdrawal so long as the phosphate reserve was still in existence.

If the act of May 2, 1932, only equated the provisions of the act of
January 25, 1927, with the provisions of the general school-land in-
demnity act, then the oil shale withdrawal of April 15, 1930, would
prevent section 16 from passing to the State because it was made during
the existence of a prior withdrawal and survived the termination of
the earlier withdrawal.

To agree with the appellant that the act of 1927, as amended, excludes
from the grant to the States only those mineral school sections within
reservations existing at the date of the enactment of that statute.and
that a reservation of such sections after that date cannot prevent the
vesting of the State's title after the termination of the earlier reser-
vations would be to place mineral school sections in a status different
from nonmineral school sections. This conclusion would be contrary
to subsection (a) of-the 1927 act and to Representative Colton's state-
ment, quoted above, which indicates that the purpose of the 1927
act was simply to place mineral school sections in the same status as
nomnineral school sections.

There is no persuasive indication in the statute or its legislative his-
tory that it was intended to diminish the authority of the Govern-
ment to deal with mineral school sections as it saw fit prior to the
vesting of title in the States. Until title to a school section vests in
the State, the Government may dispose of it as it sees'fit.3

Consequently, since the Government may impose a second valid reser-
vation upon a nonmineral school section already in a prior reservation,
which will; survive the termination of the latter and since the grant
of mineral school sections is of the same effect as the grant of the
nonmineral sections, the same rule applies to mineral school sections.

Therefore, the oil-shale withdrawal of April 15, 1930, was valid
when made, and remains valid until it is revoked by competent author-
ity. It follows that the title to the land in question has never vested
in the State, that the, land is subject to leasing under the Mineral
Leasing Act, and that the lease issued to Preston is valid.

The appellant also contends that if the State's title to the land in
dispute is not recognized, a prior lease issued' to one Matthew C.
Leonard on March 1, 1951, under the Mineral Leasing Act, should be
amended to include this land. This contention is based on the fact that
when Leonard filed his application, Utah 0574,' on October 24, 1949,
for this and other land, he was informed by the Bureau of Land Man-
agement that the area here in dispute was owned by the State. He,

aSee Uniterl.States v. Wyomng, 331 U. S. 440,:444, 454 (1947).
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thereupon, withdrew his application as to this land, and a lease was

issued to him only for other land included in his application. The

appellant states that "the Leonard application was optioned to the

Sun Oil Company" and that the Leonard application is entitled to

priority if a Federal oil and gas lease can properly be issued. The

appellant cites the case of Bettie H. Reid, Lucille H. Pipkin, 61 I. D.
1 (1952), in support of this contention.

However, this case was overruled in the recent case of Charles D.

Edmnonson et al., A-26834, A-26921, A-26932 (August 10, 1954),

p. 355, wherein it was held that an applicant for an oil and gas lease

who does not appeal from the rejection of his application, even though

the ground on which the rejection is based is erroneous, loses his pref-

erence right to a lease and is not entitled to a reinstatement of his

application with priority over a subsequent applicant. This principle

was applied in another case, The Tewas Co. et al., 61 I. D. 367 (1954),

where an applicant acquiesced in the erroneous determination that

his application covered acquired land and in the processing of his

application as one for acquired land when the land in fact was public

land.

Consequently, it must be held that Leonard, having withdrawn his

application as to the land in dispute, lost his preference right to a

lease and is not entitled to have his application reinstated with priority

over a subsequent applicant and his lease amended to include such

land.

Therefore, pursuant to the authority delegated to the Solicitor by

the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17

F. R. 6794), the decision of the Assistant Director of the Bureau of

Land Management is affirmed.

J. REUEL ARMSTRONG,

Acting Solicitor.

EVERETT ELVIN TIBBETS

A-26908 Decided September 7, 1954

Patent-Effect of Issuance by Mistake-Cancellation of Patent-Rules of

Practice-Appeal.

Although issued by mistake and inadvertence, a patent issued under authority
of law vests title in the patentee and removes from the jurisdiction of this
Department inquiry into and consideration of all disputed questions of fact.
as well as of rights to land.

A mistake in the issuance of a patent may justify a recommendation by this
Department that the Attorney General start suit to cancel the-patent.

Such suit would generally be recommended where (1) the Government has
an interest in the remedy- by reason of its interest in the land; (2) the
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interest of some party to whom the.Government is under obligation has suf-
fered'by issue of the patent; (3) the duty of'the Government to the people
so requires; or (4) significant equitable considerations are involved.

Where the mistake in the issuing of a patent was to issue it without having
afforded to a conflicting applicant an opportunity to appeal under the Rules
of Practice of this Department from an adverse classification of the land
embraced by his application, insufficient grounds exist for seeking judicial
annulment of the patent.

APPEAL ROM THE. BUREAU OF LAND MANAGEMENT

Everett Elvin Tibbets has taken an appeal to tle Secretary of the
Interior from a decision of August 25, 1953, by the Administrator
for Land Management, Bureau of Land Management, which dis-
missed his appeal from a decision by the manager of the Denver Land
and Survey Office, rejecting his application (Colorado 0386) for an
enlarged homestead entry (43 U. S. C., 1952 ed., see. 218 et seq.) on
the N/2SE/ 4 of sec. 21 and the S1/2 NW/4, N/2SW/ 4 , W½SEI/4 sec.
22, T. 41 N., R. 14 W., N. M. P. M., Colorado.

Tibbets' application was filed in the district land office at Denver
on November t0, 1949. On December 2, 1949, public-sale applica-
tion Colorado 0458 was filed in the Denver office by Melvin J. Adams.'
The land embraced by Adams' application included the land covered
by Tibbets' application. On March 19, 1951, the Regional Adminis-
trator classified the land in Adams' application as Suitable for public
sale as an isolated tract. On April 13,1951, he classified the land in
Tibbets' application as unsuitable for homestead entry. Pursuant to
the classification, the land was sold to Adams at public sale on May
31, 1951, and a patent was issued to him on July 24, 1952. On March
3, 1953, the manager rejected Tibbets' application "for the reason that

the tract was sold to Melvin J. Adams under Public Sale Applica-
tion Colorado 0458, a prior application, on May 31, 1951."

On Tibbets' appeal from the rejection, the Administrator dismissed
the appeal with the following statement of his reasons:

Lacking a final adjudication of the conflict between the public application
and the homestead application of Tibbets, the patent should not have been issued.
However, notwithstanding the inadvertent issuance, it divests the United States
of title to the lands described therein and consequently this Department no
longer has the jurisdiction necessary to give consideration to the appeal of Mr.
Tibbets. * *

In his appeal, Tibbets asserts that his records show his application
to be senior to Adams', and that it had been stated to him "in a regis-
tered letter received by me on August 25,.1953, from the Director of

1 The application was actually filed with the range manager at Durango, Colorado, who
forwarded it to Denver on November 30, 1949. Rowever, the date of filing a document is
fixed as of the time it is received by'the office inv which it should have been filed, in this
Case jthe Denver land office. See Eligio Ballotti, A-26815 (July 30,1953).
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the Bureau of Land Management, that 'due to a conflict,' the public-
sale application of Melvin J. Adams, Colorado 0458, should have been
disallowed." Tibbets also argues that the land for which he applied
is suitable for cultivation, and that he desires to make his home there
and knows that he can support his family from the land.

The controlling fact in this case is that a patent has been issued
to Adams for the land sought by Tibbets. The effect of the issue of
a patent is to transfer the legal title from the United States and to
remove from the jurisdiction of this Department the inquiry into and
consideration of all disputed questions of fact. ermrania Iron Corni-
pany v. United States, 165 U. S. 379, 383 (1897); United States v.
Central Pacifie Railway Connpany, 51 L. D. 403, 404 (1926). This
includes the determination of a question of rights to land. Heirs of
C. . Creciat, 40 L. D. 623, 624 (1912).

Upon determining that the facts of the case warrant such action,
the Secretary may recommend that the Attorney General institute suit
to cancel the patent. See Santa Fe Pacific R. R. Co. v. Northern
Pacific By. CO., 3 L. D. 669, 673 (1909). The Supreme Court of the
United States affirmed the existence of the Attorney General's right
to do this in United States v. San Jacinto Tin Co., 125 U. S. 273, 284
(1888). The Court cited this case in United States v. Beebe, 127 U. S.
338 (1888), in which it discussed the matter in broader terms (p. 342)

The authority of the Attorney General under the Constitution and laws of
the United States to institute a suit in the name of the United States to set
aside a patent alleged to have been obtained by fraud or other mistake, when-
ever denied by a specific pleading before this court, has been uniformly main-
tained. And it may now be accepted as settled that the United States can
properly proceed by bill in equity to have a judicial decree of nullity and an
order of cancellation of a patent issued in mistake, or obtained by fraud, where
the Government has a direct interest, or is under an obligation respecting the
relief invoked.2

Also, it would be within the established power of this Department to
order hearings, if need be, in order to obtain information relating
to the advisability or necessity of bringing suit for cancellation of a
patent. aryE. Coffln,34L. D.298,300-301 (1905).

Accordingly, the only possible action left to the Department in this
case is to consider whether it would merit a recommendation to the
Attorney General that he commence an action to cancel the patent.

The quotation appearing above from United States v. Beebe indi-
cates that it would become the duty of the Secretary to take such
-action -where the Government has a direct interest or is under an
.obligation respecting the relief invoked. A more particularized state-

2 See, also, Barlke v. Southern Pacific B. B. Go., 234 J. S. 669, 692 (1914) ; United States
v. Price et al., 111 P. 2d 206, 209 (10th Cir. 1940).;
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ment of this rule appears in St. Louis, Iron Mountain and Southern
B. R. Co., 13 L. D. 559,561(1891):

The right to bring a suit in the name of the United States exists only when
the government has an interest in the remedy sought by reason of its interests
in the land, or fraud has been practiced on the government and operates to its
prejudice, or it is under obligation to some individual to make his title good by
setting aside the fraudulent patent, or the duty to the public requires such action.

In Santa Fe Pacifie R.,R. Co. v. Northern Pacific Ry. Co., supra,
at page 673, it was held:

' * * a suit may be brought by the United States in any court of competent
jurisdiction to set aside or annul a patent for lands issued in its name on the
ground that it was obtained by fraud or mistake, but that the right to bring
such a suit exists only where the Government has an interest in the remedy
sought by reason of its interest in the land, or when the fraud has been practiced
on the Government and operates to its prejudice, or the Government is under
obligation to some individual to make his title good by setting aside the fraudu-
lent patent or where the duty of the Government to the people requires such
action (21 L. D., 179.) Moreover, the Supreme Court of the United States has
decided that when it is apparent that the only purpose for bringing the suit
to cancel the patent is to benefit one of two claimants to the land, and the
Government has no interest in the matter, the suit must fail. United States v.
San Jacinto Tin Company (125 U. S., 273).

Again, in Heirs of C. H. Creciat, supra, at page 625, it vas held':
Suit for cancellation of patent will not be advised by the land department

merely because patent inadvertently issued, but it must appear that some interest
of the Government, or of some party to whom it is under obligation has suffered
by issue of patent.

AndinMary. Coffin,supra,atpage300,itwasheld:
* * * It is the duty of this Department, before asking aid of the Department

of Justice for correction of its errors, to ascertain whether the interest of the
United States, or of some party to whom it is under obligation, have suffered
by its own misprision.

There is no reason to doubt that purely equitable considerations,
when of significant proportions, will justify a suit to cancel a patent.
In Williams v. United States, 138 U. S. 514 (1891), the Government
brought suit to cancel a land-purchase contract between the appellant
and the State of Nevada, where the lands involved had been certified
to the State through inadvertence and mistake. Certification had oc-
curred because there had been an erasure from the records of the De-
partment of a customary notation of an adverse claim. Observing
that certification had- transferred legal title to the State and that the
State had passed equitable title to the appellant through the land-pur-
chase contract, the Court upheld the lower court's cancellation of the
contract and divestiture of-the appellant's title. ' The opinion empha-
sized the necessity for acting to prevent "a monstrous injustice," and
concludedw-ith the following statement at page.524:
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* * * It is obvious, it is common knowledge, that in the administration of
such large and varied interests as are intrusted to the Land Department, matters
not foreseen, equities not anticipated, and which are therefore not provided for
by express statute, may sometimes arise, and, therefore, that the Secretary of
the Interior is given that superintending and supervising power which will
enable him, in the face of these unexpected contingencies, to do justice. [Italics
supplied.]

Measured against the criteria discussed above, is appellant's griev-
ance such as would justify a suit to cancel Adams' patent?

The real fault committed in connection with the appellant's appli-
cation is that in effect he has been deprived of an opportunity to appeal
fTom the classification of the land included in his application as unsuit-
able for disposal in accordance with that application. It is well ex-
pressed in a letter from the Administrator for Land Management to
the Regional Administrator, dated August 25, 1953. After pointing.
out that the record of Adams' application shows the existence of the
conflict with Tibbets' application, the Administrator stated:

By the processing of the public sale case to final certificate and patent, Mr.
Tibbets has been effectively deprived of an opportunity to acquire the land under
his application and of consideration of his claim on its merit. Since the land
has been patented this bureau has no further jurisdiction over it. The sequence'
of events clearly demonstrates that an examination of either of the cases prior
to taking final action would have revealed the existence of the conflict.

* * * i * . * S:

I would like to call to your attention that a classification made by a field em-
ployee is subject to reversal on appeal to this office or on appeal to the Secretary
of the Interior. It follows, therefore, that no final action should be taken in any
particular case unless and until all conflicting applications have been rejected
and closed. This principle holds regardless of the basis upon which field em-
ployees believe that a conflicting application is without merit.

Since the record contains neither evidence nor allegation of fraud,
it will be presumed that the premature issuance of the patent to Adams
was due merely to mistake and inadvertence.

It is extremely regrettable that the appellant was not given an
opportunity to have a review of the factual determination involved
in the classification of his land as unsuitable. Nevertheless, no per-
sonal or property rights inured to him merely upon the filing of his
homestead application.

What the appellant has been deprived of is a procedural privilege
granted under Secretarial regulation; namely, the privilege of having
the merits of his case reviewed by the Director of the Bureau of Land
Management and by the Secretary of the Interior. 43 CIFR 221.41,
296.9; 43 CFR, 1952 Supp., Part 221. These appeals are not matters
of statutory right. The Rules of Practice, which provide for these
appeals, are based on the broad authority of the Secretary, as de-
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dared by Congress, to prescribe regulations not inconsistent with law
for the government of this Department. 43 U.. S. C., 1952 ed., sec.
1201; 5 U. S. C., 1952 ed., sec. 22.

It cannot be argued that the appellant is entitled to rely on section:
1 of the act of March 4, 1915 (43 U. S. C., 1952 ed., sec 220), which
provides' for withholding from entry land included in an enlarged
homestead application pending determination of the character of the'
land, with the right, of appeal from such determination. For the
provisions of section 1 are con cerned solely with land "which has not
been designated as subject to entry" under 43 U. S. C., 1952 ed., secs.
218 or 219. The tract books of the Bureau of Land Management show
that both sections involved in the tract described in the appellant's
application were designated previously to the application, under the'
act of February 19, 1909 (43 U. S. C., 1952 ed., sec. 218a).

Nor can it be argued that, notwithstanding the previous designa-
tion of the lands under the act of February 19, 1909, supra, the mere
act of filing his application could give Tibbets a preference right of
entry. The lands described in his application are vacant, unreserved,
and unappropriated public lands located in Colorado which were
withdrawn under Executive Order No. 6910 of November 26, 1934
(43 CFR 297.11; 54 I. D. 539), and became subject to section 7 of the
Taylor Grazing Act, as amended (43 U. S. C., 1952 ed., sec. 31Sf).
Section 7 provides, in part:

* * * Such lands shall not be subject to disposition, settlement, or occupation,
until after the same have been classified and opened to entry: * * * Provided,
That upon the application of any applicant qualified to make entry,,selection,
or location, under the public-land laws; filed in the land office of the proper dis-
trict, the Secretary of the Interior shall cause any tract to be classified, and
such application, if allowed by the Secretary of the Interior, shall entitle the
applicant to a preference right to enter, select, or locate such lands if opened
to entry, as herein provided.

It should be noted, moreover, that designation under the, act of Febru-'
ary 19, 1909, supra, is not the legal equivalent of classification under
section 7 of the Taylor Grazing Act, as amended, supra.3

When each of the criteria discussed above is applied to the erroneous
deprivation of a privilege to appeal, it becomes clear beyond doubt that
there is no basis here for recommending that a suit for cancellation of
the patent be sought.

The Government has no interest in the land in question. It has sold'
the land under, authority of law to the patentee, in whom title is now
vested. Furthermore, the Government is under no legal obligation

3 See Cecil G. Huskey, A-26607 (April 16, 1958), which involved an application for an
additional homestead entry on land which, as the record shows, had previously been desig-'
nated tunder theact of February 19,1 909 ;:see also, Joh* H. Meikle et at., A-26785, A-26786;
(January 6, 1954), footnote 1.
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to the appellant, since he has no legal rights in respect of this matter.
Nor is this a case which presents any circumstance which would
impress upon the Secretary a duty to the public to proceed toward
cancellation of the patent.

Finally, there are no equitable considerations involved in the case
of sufficient gravity to justify the extreme and unsettling action of
seeking judicial cancellation of the patent. Such equitable considera-
tions as may exist in the case bear a closer relationship to matters of
privilege under administrative regulations than to equitable concepts
involving private rights. Furthermore, cancellation of Adams' patent
would pose serious legal and administrative complications. "A patent
from the United States is a solemn muniment of title not lightly to be
challenged or set aside * * Cermania Iron Company v. United
States, supra, at p. 382.

Aside from the legal aspects of this case, which have just been dis-
cussed, it would be unrealistic not to emphasize to the appellant, first,
that the land patented to Adams was properly classified as suitable
for disposal by public sale as an isolated tract, and, second, that the
classification of land covered by the appellant's application as suit-
able for enlarged homestead entry was based on the Regional Admin-
istrator's review of a detailed field examiner's report which gives every
indication of completeness.

In view of the failure of the circumstances of this case to meet any
of the criteria recognized as justification for seeking cancellation of a
patent, the Administrator's decision dismissing Tibbets' appeal from
the rejection of his application is affirmed.

ORmw LEwIs
Assistant Secretary.

CONTINENTAL OIL COMPANY

A-26772: Decided September '8, 1954X

Rights-of-Way-Natural Gas Pipelines.

The Secretary of the Interior has no discretion to excuse any applicant for a
right-of-way for a natural gas pipeline across public land from a statutory
requirement to maintain such pipeline as a common carrier.

Where it appears possible that an applicant for a right-of-way for a natural
gas pipeline across public land, who filed his application before the act of
August 12, 1953, was approved, and who has refused to file a common-carrier
stipulation, may be exempted by that act' from the common-carrier provision
of section 28, of the Mineral Leasing. Act, but the record does not. so show,
the case will be remanded to the Bureau of Land Management with instruc-
tions to allow the applicant 60 days to make such showing. ' '
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APPEAL FROM THE BUREAU OF LAND MANAGEXENT

On-April 5,1951, the following letter from the Continental Oil Com-
pany was received in the Land',and Survey Office of the Bureau of
Land Management at Cheyenne: X

Gentlemen:
This letter will serve as our application for right-of-way under provisions Of

the act of February 15, 1901 (31 Stat. 790).
The right-of-way covered by this application is for the, purpose of laying a

41/2" 0. D. field fuel gas line on the surface, approximately paralleling our pres-
ent 65/8" 0. D. gas gathering line and 3" water line. The attached map locates
the center line across the following-described Government land:

N'! 2 , NE 4 , Section 35, T36N-R65W

SEW4, SW'/, Section 35, T36N-R65W
SW'A, SEW, Section 25, T36N-R65W

S'/2, SWW4, Section 30, T36N-R64W

Attached are copies of the map of the proposed right of way. [1]
Very truly yours,

(Sgd) BURTON HAIL,
Plant Superintendent,

Gasoline Plant No. 26.

On August 30, 1951, the manager allowed the Company 30 days in
which to execute a stipulation to operate the proposed pipeline as a
common carrier, or to appeal to the Director of the Bureau of Land,
Management. 2 Mr. Burton Hall, Superintendent of the Continental
Oil Company's Gasoline Plant No. 26, responded as follows in a letter
to the manager, received on September 17, 1951:

The line covered by this application is to be used for the purpose of returning
residue gas back to the leases for lease operations as covered by a casiughead gas
purchase contract. Since we do not wish to be a common carrier but only to
return fuel gas to the leases for development and operations purposes, we do not
believe it necessary for us to file the "Common Carrier Stipulation."

Please advise.

The manager replied, on September 19, 1951, that the new regula-
tion of the Department (43 CFR 244.53, as contained in Circular 1795,
16 F. R. 7570) required the stipulation from every applicant for a
natural gas pipeline.' Ie allowed the Company 30 days from receipt
of his letter either to execute and return the stipulation or to appeal to
the Director of the Bureau of Land Management. The Company
appealed.

1The map submitted by the Continental Oil Company shows the proposed route of the
line as crossing the N'/NEY4 sec. 35, SISW'4, SW¼45E¾:/4 sec. 25, T. 36 N., R. 65 W.,
and the SSWI4 see. 30, T. 36 N., R. 64 W., 6th P., M. The intervening land in the
SE'/4 S1E4 sec. 25 is apparently patented, and ec. 6 is a school section.

2
For the form of-stipulation see Circular 1795 of July 27, 1951 (16 R R. 7570). The

form of stipulation was slightly amended on June 24, 1952 (see 43 CFR, 1952 Supp.,
244.63), and was greatly abbreviated on May 18, 1953 (Circular 1847, 18 P. B. 2953). It
was again amended on December 11, 1953 (43 CFR, 1958 Supp., 244.62).
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The Assistant Director of the Bureau of Land Management, in his
decision on the appeal, dated January 27, 1953, modified the manager's
decision to constitute a rejection of the Company's application.

43 CFR 244.53, sicpra, was issued under authority of section 28 of
the Mineral Leasing Act of February 25, 1920, as amended by the act
of August 21, 1935 (30 U. S. C., 1946 ed., sec. 185). Consequently,
both the manager and the Assistant Director in requiring compliance
with that regulation by implication held the Continental Oil Com-
pany's right-of-way application to be governed by the Mineral Leas-
ing Act rather than by the act of February 15, 1901 (43 U. S. C., 1946
ed., sec. 959), cited in the Plant Superintendent's letter.

The Company has appealed to the Secretary of the Interior, con-
tending that the regulation does not apply to a pipeline such as the
one it proposes to build. This pipeline, it appears, is intended to be
used only to return dry gas from the Company's casiughead gasoline
plant back to its leased land for use as fuel.

Section 28 of the Mineral Leasing Act, as amended by the act of
August 21, 1935, read as follows:

Sec. 28. That rights-of-way through the public lands, including the forest
reserves of the United States, may be granted by the Secretary of the Interior
for pipe-line purposes for the transportation of oil or natural gas to any appli-
cant possessing the qualifications provided in section 1 of this Act, to the extent
of the ground occupied by the said pipe line and twenty-five feet on each side
of the same under such regulations and conditions as to survey, location, appli-
cation, and use as may be prescribed by the Secretary of the Interior and upon
the express condition that such pipe lines shall be constructed, operated, and
maintained as common carriers * * * Provided further, That no right-of-way
shall hereafter be granted over said lands for the transportation of oil or nat-
ural gas except under and subject to the provisions, limitations, and conditions
of this section. * * * [49 Stat. 678.1

It is apparent from the proviso quoted that the Bureau of Land
Management officials who ruled on this case below were correct in hold-
ing it to be governed by the Mineral Leasing Act rather than by the
act of February 15, 1901, smpra.5 It is equally apparent that the De-
partment of the Interior has no discretion to excuse any applicant
from the statutory common-carrier requirement in respect to any pro-
posed line of pipe carrying natural gas across public land. See
Frances R. Reay et al., 60 I. D. 366 (1949).

Congress in its latest session however, added the following proviso
to section 28 of the Mineral Leasing Act:

Provided, That the common carrier provisions of this section shall not apply

to any natural gas pipeline operated by any person subject to regulation under

The 1901 act authorizes the grant-of rights-of-way "for canals, ditches, pipes and pipe
lines, flumes, tunnels, or other water conduits * i *." It. obviously applies goly to

water-pipe lines.
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the Natural Gas Act or by any public utility subject to regulation by a State or
municipal regulatory agency having jurisdiction to regulate the rates and
charges for the sale of natural gas to consumers within the State or munici-
pality: * * *. [Act of August 12, 1953, Public Law 253, 83d Cong., 1st sess. (67
Stat. 557)]

It is possible that the Continental Oil Company comes within the
exemption of the quoted proviso, although there is insufficient infor-
mation in the present record so to hold. For this reason, the case
should be remanded to the Bureau of Land Management in order to
give the Company an opportunity to show that it qualifies for such
exemption.

The' records of the Bureau of Land Management reveal that under
a previous application (Cheyenne 080453) the Continental Oil Com-
pany was granted a right-of-way for a 6%5 -inch gas-gathering line and
a 3-inch residue gas line over the identical route now requested for the
proposed 41/2 -inch residue line. There is-no proof of construction in
the file of Cheyenne 080453, but the Company's briefs in the present
case refer to the 65/8-inch line as in existence; and a report of field
examination made by the Bureau of Land Management on June 12,
1951, also mentions an existing 65/8-inch gas-gathering line. Appar-
ently, however, the 3-inch residue line has not been constructed and
the 41/2 -inch line of the present application is being proposed in lieu
of it. It should be pointed out here that the permission to construct
a 3-inch residue line granted in Cheyenne 080453 by a decision of the
land office manager dated January 9, 1950, is still effective, and will
remain so until January 9, 1955. 43 CFiR,1952 Supp., 244.15.

As asserted by counsel for the appellant, no common-carrier stipula-
tion was required prior to approval of right-of-way application,
Cheyenne 080153. This is because the Department did not impose
such a requirement at the time that right-of-way was granted. HoW-
ever both the existing 6%/8-inch pipeline and any 3-inch residue line
which may hereafter be constructed pursuant to the manager's deci-
sion in that case are subject to the common-carrier provision of section
28 of the Mineral Leasing Act, 8upra, unless that provision has been
rendered inapplicable to the Company by the, act of August 12, 1953
(quoted above).

Accordingly, pursuant to the authority delegated to the Solicitor
by the Secretary of the Interior (sec. 23, Order No. 2509, as revised;
17 F. R. 6794), the case is remanded to the Bureau of Land Manage-
ment with instructions to allow the Continental Oil Company 60 days
from the date of receipt of this decision to present evidence to the
manager of the Land and Survey Office at Cheyenne proving that it
is a "person subject to regulation under the Natural Gas Act" ('15
U. S: C., 1946 ed., secs. 7 17 -717w) or a public utility subject to State
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or. municipal regulation, within the meaning of the act of August
12, 1953, supra.

J. REUEL ARMSTRONG
Acting Solicitor.

L. D. CRAWFORD, ALVOR . HOLBECK

A-26784 Decided September 8,1954

Rules of Practice-Appeals-Regulations-Oil and Gas Leases-Sufficiency
of Payment of First Year's Rental.

In the absence of an appeal to the Secretary, the Director of the Bureau of
Land Management may, on his own motion, reconsider a decision previously
rendered by him and correct any errors which may have been made in
the former decision.

When an appeal is taken to the Secretary from a decision of the Director of
the Bureau of Land Management, the Director loses his jurisdiction in
the matter and may not, thereafter, in the absence of authority from the
Secretary, render a supplemental decision in the matter.

The authority conferred upon the Director of the Bureau of Land Manage-
ment to reconsider his decisions after the filing of appeals to the Secretary
does not extend to those cases in which the Director's decisions indicate
that other persons have an interest in the proceedings adverse to the
appellant.

Under a departmental regulation in effect on May 1, 1951, the offeror of a
noncompetitive oil and gas lease who submitted with his offer advance
rental sufficient to cover the acreage in the one lot contained in the offer
and sufficient to cover the other legal subdivisions contained in the offer
on the basis of 40 acres in each of the other legal subdivisions had complied
with the regulation and was entitled to priority as of the time of the filing
of the offer, despite the fact that some of the other legal subdivisions
exceeded the usual 40 acres and thus the rental submitted was actually
deficient on the basis of the correct acreage in the lease offer.

APPEAL PROM THE BUREAU OP LAND MANAGEMENT

This is an appeal to the Secretary of the Interior by L. D. Crawford
from a decision dated March 17, 1953, by the Assistant Director of
the Bureau of Land Management which held for cancellation Mr.
Crawford's noncompetitive oil and gas lease, Montana 02293, issued
under section 17 of the Mineral Leasing Act, as amended (30 U. S. C.,
1952 ed., sec. 226), and which revoked a previous decision dated May
22, 1952, holding that the lease had been properly issued.

Mr. Crawford's lease offer was filed on May 1, 1951. The land
sought was described in the offer as including one lot and several half
sections, quarter sections, half-quarter sections and quarter-quarter
sections, in T. 29 N., R. 54 E., and Tps. 29 and 30 N., R. 55 E., M. P. M.,
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Montana. The total acreage in the offer was stated by Mr. Crawford
to be 1417.29 acres. Mr. Crawford submitted with his offer $709 for
the first year's rental. On August 9, 1951, the manager of the Billings
land office notified Mr. Crawford that the correct acreage in the offer
was 1418.64 acres and that the advance rental due was $709.50 instead
of the $709 which Mr. Crawford had submitted. The manager allowed
Mr. Crawford 15 days within which to pay the 50 cents balance due on
the advance rental. The payment was made by Mr. Crawford on
August 15, 1951.

Meanwhile, on August 14, 1951, Halvor F. Holbeck offered to lease
the same land as that embraced in the Crawford offer. Mr. Holbeck's
offer, Montana 03481, described the land in the same manner as it was
described in the Crawford offer. Mr. Holbeck, however, stated that
his offer embraced 1418.64 acres and submitted rental in the amount
of $15.

Subsequently, a lease was issued to Mr. Crawford, effective October
1, 1951. : 0 \0 

-On January 9, 1952, the manager rejected Mr. Holbeck's offer be-
cause of its conflict with the Crawford lease. Mr. Holbeck appealed
to the Director of the Bureau of Land Management on the ground
that he was the first qualified applicant for the land. He stated that
at the time he filed his offer, Mr. Crawford's offer had no priority due
to Mr. Crawford's failure to comply with section 9 (c) of the General
Instructions printed on the back of the form "Offer to Lease and Lease
for Oil and Gas" then in use.

On May 22, 1952, the Assistant Director of the Bureau of Land
Management held that Mr. Crawford's lease had been properly issued
and affirmed the action of the manager in rejecting Mr. Holbeck's
offer. r. Holbeck thereupon appealed to the Secretary of the In-
terior. His appeal was not forwarded to the Secretary.

On March 17, 1953, the Assistant Director, in a decision directed
to Mr. Crawford, reciting the fact that Mr. Hiolbeck had appealed
from the decision of May 22, 1952, revoked that decision and held the
Crawford lease for cancellation on the ground that the offer should
have been rejected because of Mr. Crawford's failure to comply with
section 9 (c) of the General Instructions.:

Mr. Crawford has now appealed to the Secretary. He contends
that the decision of May 22, 1952, terminated the jurisdiction of the
Director in the matter, and that his only function thereafter was to
transmit to the Secretary any appeal which may have been filed from
that decision; that the decision of March 17, 1953, was based upon an
erroneous construction of the applicable regulation; and that Mr.
Holbeck's appeal from the decision of May 22, 1952, is subject to sum-,
iwiary dismissal because of his failure to comply with the rules of
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the Department governing the procedure to be Xfollowed-'in filing
appeals to the Secretary of the Interior. :

X : - R . ; - : - f . 7 UDf . . f S .~ - , S 

Nothing in the' Rules of Practice of the Department (43 CFR,
Part 221) causes the Director to lose jurisdiction of a matter simply
by rendering a decision thereon. The Director- may, before an appeal
is taken to the Secretary, reconsider a previous decision, on his own
motion, and correct any errors that may have been made in the former
'decision. United States v. State of New Mexico, 48 L. D. 560 (1922);
Stewart Campbell, 42 L. D. 5 (1913); and Nathan H. Pinkerton,
40L.D.268 (1911).

But the general rule has long been that when an appeal is taken
to the Secretary from a decision of the Commissioner of the General
Land Office, now the Director of the Bureau of Land Management,
the case is withdrawn from the jurisdiction of that officer and he
cannot, while the appeal is pending in the Department, exercise any
further jurisdiction in the matter. Price v. Schaub, 16 L. D. 125
(1893) ; Henry v. Stanton et al., 12 L. D. 390 (1891) ; Sapp v. Ander-
son, 9 L. D. 165 (1889). See United States v. State of New Mexico,
supra, and Salmon River Lumber Company, A-26820 (December 17,
1953), wherein the reconsideration by the Director of a decision while
the matter was pending on appeal to the Secretary was characterized
as extrajudicial.

An apparent exception to that rule is contained in a Secretarial
directive dated March 21, 1946.' There the Assistant Secretary out-
lined the procedure to be followed when parties aggrieved by decisions
of the Director file appeals to the Secretary. That directive requires
the transmission of such appeals to the Secretary within 10 days-

unless upon reconsideration of the decision, you [the Director] have concluded
within that time to grant the appellant all the relief he requests,in which event
the new decision shall be rendered by you within 30 days after the receipt of
the appeal.

It has been held, however, that the authority conferred by that
directive upon the Director to reconsider his decisions after the filing
of appeals to the Secretary does not extend to those cases in which
the Director's decisions indicate that other persons have an interest
in the proceedings adverse to the appellant. Herbert R. Lewis, Char-
lotte L. Mutrphey, A-26819 (June 30, 1954).

As the decision of May 22, 1952, indicates clearly that another per-
son, the holder of the outstanding lease, had an interest in the proceed-

'File No. 215 General, Part 5.

330185-55 29
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ng adverse to Mr. lolbeck, the decision of March 17, 1953, should not
have been rendered by the Assistant Director. I

However, as Mr. Crawford exercised his right to appeal from that
decision, consideration will be given to the appeal on its merits. Even
if Mr. Crawford had not appealed from the March 17, 1953, decision,
the Secretaryl would have authority to review the case in the exercise
of his supervisory authority over all matters within the jurisdiction
of the Department. West v. Standard Oil Company, 278 U. S. 200,
213 (1928); Knight v. U. S. Land Association, 142 U. S. 161, 177-178
(1891); Herbert R.'Lewis, Charlotte L. Hurphey, spra; George C.
VoUrnas, 56 I. D. 390 (1938); United States v. State of California
(On Rehearing), 55 I. D. 532, 543 (1936).

t 7 t000; f ; 0 II < 

Turning now to the merits of Mr. Crawford's appeal, the question
arises whether the Assistant Director correctly interpreted the appli-
cable regulation in force at the time Mr. Crawford submitted his
offer.; The regulation, so far as pertinent to this inquiry provides:

(e) Eachoffer, whenfirstfiledshallbeaccompaniedby:
* * 0 f,* * * d X.* . *I 

* (2) Full payment of the first year's rental based on the total acreage if known,

and if not known, on the basis of 40 acres for each smallest legal subdivision.
'5.* * * * * .-*tf iI 

- (g) An offer will be rejected and returned to the offeror with any rental paid,

and it will confer no priority if it is not filled in and accompanied by the pay-
ments and documents required by the regulations in Parts 191 and 192 and the
instructions printed on the lease form * * : -

Section 9 of the General Instructions: reads in pertinent part:
The offer will be rejected and returned to the offeror with any rental paid and

will afford the applicant no priority if * * * (c) The full filing fee and the first
year's rental do not accompany the offer, the rental payment to be for the total
acreage if known, and if not known, forthe total acreage computed on the basis
of 40 acres for each smallest legal subdivision *8

There are, in addition to the General Instructions, Special Instruc-
* tions to be followed in filling out the form. Item 4 of the form calls

* for a statement of the total amount of money accompanying the offer,
including the filing fee and the advance rental payment. *The Special
Instruction for that item is-

The total amount remitted should include a$10 filIng fee and the first year's
rental of the land requested at the rate of 50, cents an acre or fraction thereof.
* * * In order to protect the offeror's priorities with respect to the land re-,
4u6sted, it is iportant- that the rental payment submitted with the offer be
sufficient to cover all the land requested at the rate of 50 cents per acre or
fraction thereof. If the land requested included lots or irregular quarter-quarter

243 CPE 192.42, as set forth in Circular No. 1773, November 29, 1950 (15 F. B. 8582).
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sections, the exact area of which is not known to the offeror, rental may be
submitted for the purpose of the offer on the basis of each such lot or quarter-
quarter section containing 40 acres. * * *

The Assistant Director held that as the Crawford offer covered 36
legal subdivisions-"either lots or 40 acre regular subdivisions"-Mr.
Crawford, in order to achieve priority for his offer, should have made
an advance rental payment of $720.

However, the Department has recently held in Paul OGrafe, Halvor
F. Holbeck, A-26750 (August 17, 1954), that-

It is apparent from the Special Instructions that the purpose of the regulation
is to provide a rule of approximation for those legal subdivisions included in
the lease offer which vary from the ordinary 40-acre tract by reason of survey
correction lines and that it is not intended to cover those tracts included in the
lease offer which obviously are a fractional part of a 40-acre subdivision where
the offeror knows the number of acres in the tract. In. many lease offers, such
as the Grafe lease, while the total acreage is not known, the number of acres in
one or more of the subdivisions may be known and in the remainder not known.
Under such circumstances the regulation and the instructions permit the offeror
to compute the rental on the basis of the correct acreage for each legal sub-
division where the area is known and on the basis of 40 acres for each legal sub-
division where the area is not known.

Mr. Crawford's offer included one lot and 35 other supposedly regu-
lar legal subdivisions. He apparently computed his rental payment
by multiplying 40 by 35 for a total of 1,400 acres to which he appar-
ently added 17.29 acres as the acreage covered by the lot, making the
total of 1417.29 acres stated in his offer. He paid a rental of $700 on
the supposedly regular subdivisions and $9 on the lot-a total of $709.
However, two of the supposedly regular subdivisions exceed the usual
40 acres by less than one acre each.3 The lot, on the other hand, con-
tains only 16.72 acres. Taking into account these corrections, the
amount submitted with the offer was, as the manager held, 50 cents
less than the advance payment required before the issuance of a lease.
However, as Mr. Crawford paid an advance rental of more than
enough to cover the lot, as to which he apparently thought that he
knew the exact acreage, and as he paid for the balance of the land at
the rate of 40 acres for each smallest legal subdivision, it must be held
that, notwithstanding the fact that two of these subdivisions actually
exceeded 40 acres, Mr. Crawford's offer was accompanied by the re-
quired payment of rental to protect his priority to a lease. He paid the
balance due within the time allowed by the manager. He, therefore,
as the first qualified applicant, had a preference right to a lease under
section 17 of the Mineral Leasing Act, as amended. It must be held,

The manager states that the NW'/NWYI sec. 2, T. 29 N., R. 55 E., should be described
as lot 4 and that the NEI4NE/ 4 see. 3 of the same township and range should be described
as lot 1. Lot 4 is said to contain 40.93 acres and lot is said to contain 40.99 acres.
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therefore, that the Assistant Director's decision dated March 17, 1953,
holdin the Crawford lease for cancellation, was in error and that his
earlier decision of May 22, 1952, holding that the lease ha& been prop7

-erlyissued,wascorrect.
f t; -: $ 0 f~III 

In view of this conclusion, it is uninecessary to discuss Mr. Craw-
ford's contention that Mr. Holbeck's appeal from the Assistant Direc-
tor's decision of May 22, 1952, is subject to summary dismissal because
of Mr. Holbeck's alleged failure to comply with the-rules of the De-
partment governing the procedure to-be followed in filing appeals to
the Secretary of the Interior.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17
F.- R. 6794) the decision of the Assistant Director of the Bureau of
Land Management dated March 17, 1953, is vacated, and his decision
of May 22, 1952, is affirmed.

J. RETJEL ARMSTRONG,
Acting S3olicitor.

APPEAL OF BUTLER CONSTRUCTION AND ENGINEERING CO.

CA-219 Decided September 15, 1954

Contract Appeal - Head of theDepartment - Representation Equitable
Adjustment-Extra Work.

The Secretary of the Interior, not the General Manager of The Alaska Rail-
road, is the "head of the department," within the meaning of article 15, the
disputes provision of the standard construction contract (No. 23).

An ambiguous provision in a contract and specifications drafted by the uover-n
ment should be construed against the Government.

A provision in a contract that the Government will deliver material "at the
construction site" means that the materials will be delivered at the actual
site and not merely in the vicinity thereof.

A statement in the specifications -of a Government contract that material to
be excavated is "assumed to be primarily gravel" constitutes a representa-
tion upon which the contractor may rely, and, accordingly, if the soil proves
to-be deficient in gravel, the contractor is entitled to an equitable adjust-
ment under article 4 for the extra work required of it by the contracting
officer. - -l

ADMINISTRATIVE DECISION;

This decision considers the appeal of Butler Construction and En-
gineering Co., of Seattle, Washington, as presented by exception in
final release of ;contractNo. I-3arr-9468 of two claims for dditional
compensation totailing $44,023. The exception, dated April 21,' 1953,
listed the claims, as follows: --- f0- -:7 

412
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(1) Claim dated December 12, 1951, pertaining to the riprap amounting to
$5,871.00;

(2y Claim dated November 20, 1952, pertaining to material (excavated) being
other than specified in the specifications and increased cost due to extra work
ordered by the engineers amounting to $38,152.00.'

The contract on Standard Form 23 (revised April 3, 1942) and
dated September 11, 1951, provided for the construction of the Diver-
sion Dam, Cooling Pond, and Roadway, to be completed by. Septem-n
ber 2, 1952, under supplemental specifications dated August 13, 1951.
These original specifications were dated April 18, 1951, and provided
for the construction of a power and heating plant for The Alaska
Railroad at Anchorage, Alaska.

Before considering the merits of the contractor's claims, some ex-
planation of the administrative procedure employed by The Alaska
Railroad in the consideration of the contractor's claims is deemed ad-
visable.

By a letter dated November 13, 1951, to the Director of Territories,
Department of the Interior, the contractor filed an appeal from a
decision of the contracting officer dated October 1, 1951. Article
15 of the contract provides that all disputes concerning questions of
fact under the contract are to be decided by the contracting officer
subject to appeal within 30 days "To the head of the department con-
cerned or his duly authorized representative." The contractor's letter
of appeal was forwarded by the Director of Territories to the General
Manager of the Railroad who, in a letter to the contractor dated
December 27, 1951, stated that-

In accordance with the organizational delegation, the General Manager of the
Alaska Railroad serves as "head of the department", and all facts rising out
of subject contract which are beyond the normal scope of the Contracting Officer
should be handled directly with me.

Subsequently, the General Manager rendered a decision dated Decem-
ber 19, 1952, entirely denying the appeal taken on November 13, 1951.
In a decision dated January 22, 1952, he rejected an appeal of the con-
tractor dated December 12, 1951, and stated, in part, that-

* * After .the contract has been completed, if you still feel that you have
a just claim you, of course, have the right of carrying your appeal to the U. S.
Court of Claims.

It is clear that the Secretary of the Interior, not the heads of the

1 In addition to these claims, there was included in the contractor's brief dated October
29, 1953, a claim in the amount of $426 for the purchase and spreading of gravel on roads,
and two claims pertaining to errors in the extension of unit prices in the bid amounting to
$29,800 and $13,295, and a fourth claim in the amount of $10,000 arising from an 'alleged
error in figuring the weight of creosote piles. However, the parties have agreed that a
release executed by a contractor saving and excepting certain claims operates as a bar to
all claims except those specifically excepted in the release.
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various agencies, bureaus, or offices within the Department, is "the
head of the Department," within the meaning of article 15. The
Secretary has authorized the Solicitor to decide appeals from the find-
ings of* fact and decisions of all, contracting officers throughout this
Department (sec. 24, Order No. 2509, as amended; 17 F. R. 6793). As
the General Manager of the Railroad was without authority to enter-
tain and consider appeals under the contract, his decisions dated
January 22 and December 19, 1952, are void.

Claim No. is for additional compensation in the amount of $5,871,
which represents the cost incurred by the contractor in loading into
trucks riprap dumped from railroad cars by The Alaska Railroad
at a siding near the construction site and hauling it to the construc-
tion project. There is a difference of opinion on the part of the parties
as to the length of the haul, the conflicting contentions ranging from
300 to 1,200 feet.

Paragraph 2-06 of section II-EARTHWOR AND RIPRAP-of the speci-
fications, provided:

REIPAP.-All rock for bank and channel protection shall be durable as ap-
proved by the Contracting Officer. Suitable riprap material may be secured from
The. Alaska Railroad at commercial rates. Base for riprap shall be inspected
and approved by the Construction Engineer before riprap is placed.

Addendum No. 4, dated May 14,1951, provided:

Section II-EARvTWORK AND RIPRAP, paragraph 2-06 RIPRAP.-Add the follow-

ing: The Alaska Railroad will furnish rock for riprap at $5.00 per cubic yard

dumped at the construction site. The contractor shall notify The Alaska Rail-

road not less than 30 days prior to delivery requirements.

* Between the opening of bids on August 30, 1951, and the making of
an award, the contractor, in a letter dated September 4, 1951, stated
that-

* * The Addendum No. 4 states The Alaska Railroad will furnish riprap

at $5.00 per yard dumped at the job site. Our figure contemplates that the riprap

will meet specifications in full, and since there is no railroad to the site it will

be furnished in dump trucks at the nearest proximity where it will be used.

After receiving the notice of award, the contractor, in letters dated
September 20 and 25, 1951, sought to obtain the position of the con-
tracting officer with respect to the delivery of riprap.

'In a letter to the contracting officer dated October 5, 1951, the
contractor stated:

* * * We feel the only way this riprap could be dumped at the construction

site would be in dump trucks and we figured accordingly. It is now our under-
standing that the;Alaska Railroad are dumping this material off the construc-

tion site where it will be necessary that we load and haul to the construction
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site. If that is the case it is felt that we should have extra compensation for
the loading and hauling.

In a letter dated October 23, 1951, the contracting officer stated that
the riprap would be delivered by the Railroad to a track near the
construction site, and in a letter dated November 1, 1951, he stated that
the "farthest north track on the south side of Ship Creek may be used
for dumping riprap, and the track which we now have installed on
the north side of Ship Creek for use in power-plant operations may
be used for dumping of riprap." In reply, the contractor stated (letter
dated November 23, 1951):

With reference to your letter of November 1, 1951, it is our belief that the
dumping of the riprap as specified in this letter does not conform to the speci-
fications. We feel this dumping area is not within the construction site and
delivery of the riprap as outlined means that we will have to ship additional
equipment to Alaska and be put to additional expense.

In a letter dated December 3, 1951, the contracting officer stated that-

In accordance with our letter of November 1, the tracks in the third paragraph
of our letter will be available for the riprap dumping operation. It is the inter-
pretation of the Contracting Officer that these delivery points are in accordance
with the Contract terms.

From that decision of the contracting officer, the contractor appealed
in a letter dated December 12, 1951. The crucial provision on this
issue, paragraph SR-13 of the specifications, provides, in part, as
follows:

PROPERTY FUiRNISHED BY TE ALASKA RAILnOAD-Unless otherwise stipulated by
Exhibit B2 such material will be available to the contractor at the Alaska Rail-
road Storage Yards which are located in the vicinity of the construction site.
(Emphasis supplied.) The contractor will be required to move this material
from the storage yards and install or incorporate it into the work at his own
expense. * * *

As previously noted, under addendum No. 4 to the specifications, The
Alaska Railroad agreed to deliver the riprap "at the construction site,"
not "in the vicinity of the construction site."

The Railroad argues that "at the construction site," under the cir-
cumstances, can reasonably be construed only to mean "in the vicinity
of the construction site," and that the contractor should have realized
this in preparing its bid. (Reply brief, p.4.)

Attorneys for the contractor maintain that the contract and speci-
fications are ambiguous and the ambiguity should be resolved against
the drafter, the Government. (Appellant's brief, p. 15.)

It is my belief that the language of addendum No. 4 does not neces-
sarily contemplate that the contractor would be required to move the
riprap from the railroad siding to the construction site, and, indeed,
when viewed with the language of paragraph SR-13 of the specifi-
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eations, the contractor's interpretation of the Addendum was reason-
ably justified.

My' conclusion is supported by the clear weight of authority. Words
rnd Phrases, vol.39, page 459, states the rule to be, isfollows:

Site of the Work.-Under a subcontract relative to construction of a' highway,

whereby contractor agreed to deliver materials at the site of the work, it was
the duty of the contractor to deliver the materials at points: on the projected

highway where they were needed for the work in the course of its normal prog-,
ress, -and not at some point remote from the scene of operation, Fisher v. Van-
devanter, 112 A. 296,297 (137 Md. 249).

In Peter Kiewit Sons' Co. v. United States, 109 Ct. Cl. 390,418
(1947), the court stated:

Where the Government draws specifications which are fairly susceptible of
a certain. construction and the contractor actually and reasonably so construes

them, justice and equity requires that that construction be adopted. Where,

one of the parties to a contract draws the document and uses therein language

which is susceptible of more -than one meaning, ad the intention of the parties

does not otherwise appear, that meaning will be. given the document which is

more favorable to. the party who did not draw it. This rule is especially appli-

cable to Government contracts where the contractor. has nothing to say asto its

provisions.

* Accordingly, I conclude that the requirement of the contracting
officer that the contractor haul the riprap to the construction site from
the place of dumping constituted a change in the specifications within
the meaning of article 3, relating.to changes, of the contract forwhich
a change order should be issued compensating the contractor in the
amount of $5,871, the cost of performing such work.X

X X II. 0 Be. :~I

The contractor's second claim, in the amount of $38,152, is based
upon-a claim dated November 20, 1952, and includes the following
items, each of which will be separately considered:

(a) Additional expense in the amount of $36,000 due to the material
excavated being other than indicated by the specifications and for-
expenditures incurred in compaction of certain dikes.

(b.) Expense incurred in the amount of $1,192 in performing extra
work on the cooling-pond dike.

(c) Expense incurred in the amount of $960 in connection with the
placing of a concrete pipe.

With respect to the. soil composition question, paragraph 2-03 of
the specifications provides, in part, as follows: I I I

EXcAVATION.-All excavation shall be done with sufficient working space to

permit the placing, inspection, and completion of all work embraced in the
contract.; Exeavated material that is unsuitable or not required for filling or
gradint. 'zha]1 >i removed from the premises.
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Material exca ated for pond and channel is assumed to be primai y gravel
and suitable for use in the'construction of roads, dams and levees.

After the award of contract but' prior to its signing, the contractor,
in a letter to the contracting officer dated -September 20, 1951, stated:

We have been further informed by our engineers that the material referred
to in Paragraph 2-03 of the specifications is not primarily gravel which is suit-
able for use in the construction of the project but rather is primarily clay and
mud and which will cause a considerable change in all phases of the construc-
tion and increase the cost considerably. It is our opinion that this discovery
changes the entire complexion of this contract and at the same time we made
our bid there could have been no meeting of the minds between the Alaska
Railroad and ourselves as bidders because we were both in error as to the type
of material to be encountered.

In a letter dated October 8, 1951, the contractor again stated that
the material being excavated was not primarily gravel but primarily
mud,-clay, gumbo, topsoil, and quicksand, and that the cost of handling
the material would be "considerably more" in that "more time" would
be necessary to complete the work and different equipment would have
to be brought in.

In a letter dated October 1, the contracting officer stated that-
Upon investigating the area I find that the conditions as very close to those

as set forth in the specifications which our Consultant Mr. Beecher prepared.
There are local areas where clay is more predominant than gravel. However,
in the general scope of the project this is not the case.

We cannot find any change of condition; therefore, your letter is being re-
jected in its entirety unless further investigation reveals conditions that differ
from the specifications.

Again, in a letter dated October 19, the contractor stated:
*~ ** Mr. Griffith has instructed us to push or convey the clay in the North-

-west area across the river or if we desire we can place it in the dike in this
area.. He has not classified it as unsuitable material so I presume it is satis-
factory to the Alaska Railroad if we place it in the dike but it is our opinion
that it is going to take more time and cost considerably more money to move
than if it was primarily gravel.

As pointed out to you at our conference on Monday, October 15, 1951, we feel
that there is approximately fifty percent clay and mud in this project. I think
Mr. Hollingsworth's survey, copy of which has been previously mailed to you,
outlines very clearly what is in the project. . As you know we stated we have
been placing clay and mud in the dikes and a portion of the dikes are con-
structed on clay as per Mr. Bragg's instructions, and it is our understanding
that this is satisfactory to you, however we feel that in doing this considerably
more expense is involved than if the material had been primarily gravel.

Your engineers have stated that in their opinion the material is ninety per-
cent gravel. We do not feel that this is the case whatsoever, perhaps they mean
that ninety percent of the material is suitable for road and dike construction.
Mr. Bragg has stated to disregard the clause in the specifications "Primarily
gravel and so forth" and just go ahead and construct the dikes and is necessary
borrow satisfactory material below grade. That is satisfactory with us with
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the exception that we want you to know that it is costing us extra money and
additional time than if the material hadh1een primarily gravel.

Again ,in a letter dated November 15, the contractor stated that-
* * From information we have obtained there has never been any test pits

dug and as a result no soil classification, and we believe the assumption that
the material was primarily gravel is in considerable error.

As a result of this error it has been necessary to dispose of considerable ma-
terial which just would not go in the dikes and some of the material placed in
the dikes even when mixed with gravel as directed by the engineers would not
confine itself to the slopes and as a result we have had to excavate thirteen
thousand yards of additional material below grade. Heretofore in all such extra
excavation we have been paid for it and we feel we should be paid for this as
an extra.

In April of 1952, The Alaska Railroad secured from the.Corps of
Engineers, Fort Richardson, Alaska, the services of a Soils Engineer
for the purpose of classifying the soil materials on the project. .His

report shows a deficiency of gravel in the soil.
In its reply brief, The Alaska Railroad states that use of the word

assumed" in connection with the material to be excavated merely
indicated a belief that the soil was gravel and suitable for roads, and
that, contrary to the contention made by the contractor, no warranty
or representation was made in the specifications that the material to be
excavated would, in fact, be primarily gravel. The Railroad also
claims that under paragraph GR-08 of the specifications it was the
contractor's duty, prior to submitting its bid, to inform itself concern-
ing soil conditions at the site, and because of its failure to do so, it
canlot now recover additional compensation by reason of an alleged
changed condition.;

There is a suggestion here that the contractor should have made an
investigation of the soil conditions at the site, but it was- not expressly
required to do so. Had the specifications been silent as to the type of
Soil expected to be encountered, the obligation would be much more
apparent. As it is, the language of the specifications was sufficiently
descriptive to justify the contractor in-proceeding as it did.

The contractor in computing its bid could assume, as stated in the
specifications, that the material to be excavated was primarily gravel
and suitable for the construction of the dikes, etc., without the necessity*
of conducting an investigation of soil conditions. If, after entering
into the work, that assumption was shown to be wrong, i e., the mate-
rial excavated proved to be other than primarily gravel and/or un-
suitable for the required construction, thereby increasing the cost of

2Paragraph GR-08 :of the specifications provides that "Bidders should fully inform
themselves as to the locations of the site and: as to the, conditions under which- the work
is to be done. Failure to take this precaution will not relieve, the- successful -bidder from
furnishing all material and labor necessary to complete the contract without additional
cost to the Government." ' ' ' -'
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performance, article 4 of the contract provides a remedy. That article
provides as follows:

Changed conditions.-Should the contractor encounter, or the Government dis-
cover, during the progress of the work subsurface and/or latent conditions at the
site materially differing from those shown on the drawings or indicated in the
specifications, or unknown conditions of an unusual nature differing materially
from those ordinarily encountered and generally recognized as inhering in work
of the character provided for in the plans and specifications, the attention of the
contracting officer shall be called immediately to such conditions before they are
disturbed. The contracting officer shall thereupon promptly investigate the con-
ditions, and if he finds that they do so materially differ the contract shall, with
the written approval of the head of the department or his duly authorized repre-
sentative, be modified to provide for any increase or decrease of cost and/or dif-
ference in time resulting from such conditions. [Italics supplied.]

It is clear from the report of the Soils Engineer that the material
excavated was not primarily gravel as assumed or indicated in the
specifications. Moreover, although it appears that the construction
was performed exclusively with the excavated material, the report
also indicates that a percentage of such material was unsuitable. In
any event, I am convinced that a changed condition within the mean-

ing of article 4 of the contract was in fact encountered. The con-

tractor asserts, and it is undisputed by the Railroad, that as a result of

such changed condition, additional uncontemplated expenses were

incurred. Thus, it was necessary to ship additional equipment to

Alaska, more time was required to perform the work, and it was nec-

essary in order to obtain sufficient suitable material to excavate 13,000

cubic yards of material from below the channel level specified in the

contract. Accordingly, the contractor should be compensated for

expenditures incurred in excavating material other than gravel, and

the contracting officer should provide for such increased costs, in ac-

cordance with the provisions of article 4.

An undisclosed amount of this second claim, which is for $36,000,

represents additional expenditures allegedly incurred as a result of

the requirement made by the Resident Engineer and the contracting

officer that the material in all dikes and embankments on the project

be compacted. Just as in the claim pertaining to the riprap, the dis-

position of this aspect of the claim depends entirely upon an inter-

pretation of the specifications.

In the letter to the contracting officer dated September 4, 1951, be-

fore the contract had been signed, the contractor stated:

Dikes.-Regarding the dikes, we have contemplated no compaction of this
material as there is none stated anywhere in the specifications. * * *

Nothwithstanding the fact that the Railroad was aware of the con-

tractor's interpretation of the specifications in this regard, no clari-

fication was made by the Railroad prior to entering into the contract.
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Subsequently, in a letter dated October 12, 1951, the Resident Engi-
neer stated:

The placing and compaction of fill material for the earth dikes surrounding the
diversion dam and cooling pond is not proceeding according to the contract
specifications.

'Your attention is invited to Section II of the Specifications entitled "Earth-
work and Riprap"-under paragraph 2-04, we quote in part, "All backfilling shall
be clean material placed in layers not over 12" in depth. Each layer shall be
thoroughly tamped, packed or puddled as directed so that no settlement shall
occur.

Under Addendum No. 2 Section II, paragraph 2-08, it is further stated that
dikes surrounding the cooling pond shall have a watertight core of selected
material.

In order to obtain this watertight core, the selected material being used must
be compacted to the utmost. Suitable compaction can be obtained by placig
the fill material onto the dike in layers not exceeding 12" and compacting each
layer thoroughly with a "sheeps foot" type roller or similar device.

A similar degree of compaction must be obtained in conjunction with the
placing of fill material into all other dikes and fills surrounding the dam area in
order to meet the contract specifications.

The contractor, in a letter dated October 12, informed the contract-
ing officer that although it would comply with the requirement that
the. soil in all dikes be compacted, it believed that such work on all
dikes other than the dike surrounding the cooling pond was extra work
for which it should be paid. However, in a letter dated October 24,
the contracting officer adopted the position taken by the Resident Engi-
net that compaction of the material for all dikes in layers was nec-
essary.

It is indisputably clear, in my opinion, that there is nothing in the
specifications requiring compaction of the dikes around the Ship Creek
and Diversion Pond. Addendum No. 2 dated May 8,1951, relied upon
.in part by the Railroad as establishing such a requirement, provides:

Section II-EARTHWORK AND RIPEAT, Page II-2. Add the following new
paragraph:

2-08-ciRCUATING WATER POND MATERrAL-All dikes and embankments sur-
rounding the cooling pond shall be made water tight by the use of selected ma-
terial as approved by the Contracting Officer. The exterior surface of the
embankments shall be gravel, and the interior of the embankments shall consist
of the water tight core.

The drawing of the "Dam and Cooling-Pond Channel Above Dam,"
No. 4204-181-D-1, shows the cooling pond to be conlpletely surround-
ed by dikes and embankments. Consequently, as contended by the
contractor, paragraph 2-08 by its terms is limited to those dikes and
cannot be construed as applying to the dikes around the Diversion
Pond and Ship Creek which are not in any way connected with the
Cooling Pond. Moreover, I cannot conclude that paragraph 2-04 of
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section II of the specifications requires compaction of the dikes and
embankments. That paragraph provides, in full, as follows:

FILLING-Excavations shall be backfilled to the level of the final grade.
All temporary planking, timbering, piling or other lumber shall be removed as
the backfill is placed.

No backfilling shall be done until so directed and until all concrete, or water-
proofing has set sufficiently so that it will not be injured. Any caving of exca-
vations that may occur or any backfill placed before inspections are complete
shall be removed as deemed necessary in the opinion of the Construction Engi-
neer and at the expense of the Contractor.

All backfilling shall be clean material placed in horizontal layers not over
12" in depth. Each layer shall be thoroughly tamped, packed, or puddled as
directed so that no settlement shall occur. Where concrete slab rests on filled
ground, the fill shall be of pit run gravel placed as directed to produce a uni-
form, hard surface before the slab is poured.

Fill around drain tile shall be made with clean gravel or crushed rock between
2" and 1/2" in size.

Filling around sheet piling shall proceed simultaneously on each side. Place
and compact as required above and grade to plane surfaces as shown on
drawings.

Here again, this section requires merely that "backfilling" shall be
compacted, and does not expressly or impliedly apply to dike and
embankment construction where no backfilling was involved but
"merely an erection of earthwork and riprap," as stated by the con-
tractor on page 9 of its brief.

Finally, drawing No. 4204=182-D-1, "Dam and Cooling-Pond
Earthwork Cross Sections" shows cross sections of all dikes and em-
bankments on the project. These drawings show only that the
embankments shall have a "Gravel and Earth Fill" and do not in
any manner indicate a compaction requirement.

Accordingly, it must be concluded that the work involved in com-
pacting the dikes and embankments around the Diversion Pond and
Ship Creek was not required by the contract, but was performed
pursuant to the written order of the contracting officer. Hence, the
contractor should be compensated for such extra work under article
5 of the contract.

The contractor has not presented sufficiently specific data upon
which a determination can be made as to what would constitute a just
and equitable price for the work involved in this claim. It is not
shown how the figure of $36,000 was arrived at or what portion of
it is divided as between labor and equipment costs. Consequently,
the matter will be remanded to the contracting officer with instruc-
tions to obtain from the contractor information supporting and
breaking down the costs involved in this claim and, if found to be
reasonable, the contracting officer is instructed to make the necessary
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equitable adjustment in the contract, as provided in article. 4, to
cover the costs incurred as a result of the material excavated being
other than primarily gravel, and to issue an extra work order* pur-
suant to article 5 of the contract to cover the costs entailed in com-
pacting the dikes around the Diversion Pond and Ship Creek.

Two items included in the contractor's claim dated November 20,
1952, remain to be considered. The first is for additional work costing
$1,192 allegedly resulting from the requirement that portions of the
cooling-pond dike be reconstructed, necessitating the locating and
rental of extra equipment. In addition, it is alleged that Mr. Bragg
and Mr. Griffith required that a part of the dike be removed and a
trench dug and backfilled, all of which was work not called for under*
the contract.

The second item involves work costing $960 performed in connec-
tion with the placing of concrete pipe underneath the road connecting
the screen house to the power house. It is alleged that in October and

'November 1951, the contractor had pipe ready to place which con-
formed to the specifications but was not allowed to place it by Mr.
Bragg who requested that other pipe be obtained which was unavail-
able and which did not conform to the specifications. Permission was
subsequently granted to use thee pipe originally obtained. It is alleged,
however, that the job of placing the pipe was rendered more costly
because of the necessity of excavating through additional road fill
which had since been placed.

I am convinced that these two claims are also meritorious, but here:
again there. should be pecific, cost figures supplied by the contractor
Such claims are remanded, therefore, to the contracting officer with
instructions to obtain such information, and, if such costs are found
to be reasonable, to issue an extra work order pursuant to article-5
of the contract.

\ 7 0 i ~CONCLIJSION:: : -

Therefore, pursuant to the authority delegated to me by the Secre-
tary of the Interior, the decisions of the contracting officer of October
17,1951, and December 19, 1952, are reversed, and the case is remanded
to the contracting officer, who is directed to proceed in accordance with
the conclusions and directions expressed in this decision.

J.; REITEL ARMSTRONG,
A cting Solicitor.'
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Contract Appeal-Davis-Bacon Act-l'Iinimiun-Wage Provision.

The minimum-wage provision in a Government contract is not a representa-
tion or warranty to the contractor that such wages are those actually pre-
vailing in the area.

The Davis-Bacon Act is not for the benefit of contractors but for the protec-
tion of their employees against substandard earnings.

ADMINISTRATIVE DECISION

- This appeal is concerned with an interpretation of the minimum-
wage provision in the standard form of Government contract, and
permits this. office, for the first time, to give consideration to two recent
decisions on the subject-one by the United States Supreme Court
and the other by the United States Court of Claims.'

The contract involved was with the Bureau of Reclamation and
was for the painting of the power plant and switchyard at Shasta
Dam, Central Valley project, California. Wiscombe Painting and
Decorating, a partnership of Salt Lake City, Utah, was the contractor.

Pursuant to the provisions of theDavis-Bacon Act,' the contract,
dated February 26, 1951, included a schedule of minimum-wage rates
for the work, as determined by the Secretary of Labor. The rate
for brush painters was set at $2.25 per hour. It is alleged by the con-
tractor that it was unable to employ painters at this rate and was com-
pelled, instead, to pay $2.625 per hour. The claim is for the difference
between these two rates involving 7,232/2 hours, or a total of $2,712.19.
The appeal dated December 22, 1953, was from the findings of fact
and decision of the contracting officer dated November 24, 1953.

Prior to the November 24 findings, the claim had been considered
by the contracting officer on July 30, 1952. At that time, he dismissed
the claim on the ground that it was for unliquidated damages which
administrative officers of the Government may not consider. Conse-
quently, no formal findings of fact were made by the contracting
officer.

As a result, when claimant originally processed his appeal there was
no adequate record available to permit this office to give it proper
consideration. Accordingly, the contracting officer was directed to
prepare the findings which superseded the determination of July
30, 1952, and these are the subject of this decision.

i United States . Binghamton Construction Co., Inc., 347 U. S. 171 (1954) Ottitner
Brothers Construction Compaoy v. Ulted States, 121 F. Supp. 640 (128 Ct. Cl. 613 (1954)).

2 Contract No. 175r-2609, schedule 1 of Specifications, No. 200C-148.
9 49 Stat. 1011; 40 U. S. C. secs. 276a-276a-5.

423,
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The contractor's claim appears in the form of an exception to the
contract release dated March 3, 1952. Such exception reads as
follows:

Claim for increase in contract of $2,712.19 for increased cost of wages resulting
from mistake in specifications * * * to be filed.

A more detailed explanation of the alleged: "mistake in specifica-
tions" is contained in memoranda submitted by attorneys for claimant.
It is contended that the determination of the'hourly rate for brush
painters, as shown in the specifications, was misleading insofar as it
represented conditions actually existing at the work site. The con-
tractor also claims to have been misled by the office of the Associated
General Contractors in Salt Lake City, which office confirmed the-
rate for the area to be the same as that' given in the specifications;-

The contractor contends that while the rate of $2.25 per hour miight
have prevailed in the area generally, at the dam itself the rate was
actually $2.625 per hour. It is alleged that this rate resulted from an
agreement made between the Local Painters Union No. 315 and the
Bureau of Reclamation, and was accomplished by classifying brush
painters doing strictly brush painting as "swing stage and structural
steel painters." An affidavit by A. S. Miller, business representative
of the union, is submitted by the contractor in support of this con-
tention.

The listing of the rate of $2.25 per hour in the specifications is con-
sidered by the contractor as a representation on the part of the Gov-
ernment that brush painters could actually be procured'on this par-
ticular job at that figure. We do not. believe that the specification
can be interpreted as containing such an assurance.,

The contracting officer denies the payment of a wage rate of $2.625
or the existence of any agreement with the painters' union in the
following words:

* * * With respect to wages paid Government wage hour employees official
records show that at no time during the period in question did the Bureau of
Reclamation pay $2.625 per hour for brush painters at -Shasta Dam, and that
at no. time did the government enter into any agreement with the union or with
any other organization agreeing to pay a particular rate. for brush painters.
Further I find no evidence that any conference was held between Bureau repre-
sentatives and the local painters union during the latter part of 1950 to establish
wage rates * *

The only classification of painters listed in the specifications (para-
graph 19) was as follows:

* * * The Secretary of Labor has determined that the following rates of
wages are the prevailing rates of wages for the classifications specified, in the
lcality of t'he work, covered by. these specifications, and said rates of wages
shall be the minimum rates per hour to be: paid for the work covered by these
specifications:
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Classifiction Rate per hour
Painters, brush .------ $2.25Painersbrus_____ __ ------------------- ----------------- $.2

It will be noted that there is no reference to "swing stage and struc-
tural steel painters."

The rate so fixed in the specifications was the same rate paid to
Government enployees up to late April 1951 when an increase to
$2.375 was authorized through proceedings by the Wage Board ap-
pointed by the Secretary of the Interior. It appears also from the
record that so far as the Secretary of Labor's determinations in the
area generally are concerned the rate of $2.25 per hour prevailed
until October 1951, when a rate of $2.275 was established.

Regardless, however, of whatever labor conditions the contractor
encountered on the project, it is impossible to see how its difficulties
could be attributed to the specifications. They were not intended to
guarantee the contractor an ideal labor market; they constituted only
an admonition that he must not pay an hourly wage tower than $2.25
per hour to brush painters. The specifications make it the particular
responsibility of the contractor to investigate local labor conditions.
If, in conforming to the specifications, an inquiry is made of an
independent contractor's organization and the information received
proves to be incorrect, the Government can hardly be charged with
contractor's failure to make his own diligent investigation.

The language of paragraph 19 of the specifications is so clear that
it would seem to preclude on its face any possibility of a successful
appeal on the question raised. This paragraph, in part, states:

* * * While the wage rates shown are the minimum rates required by these
specifications to be paid during the life of the contract, it is the responsibility of
bidders to inform themselves as to local labor conditions such as the length of
work day and workweek, overtime compensation, health and welfare contri-
butions, labor supply, and prospective changes or adjustments of wage rates.
No increase in the contract price will be allowed or authorized on account of
the payment -of wage rates in excess of those isted herein. [Italics supplied.]

The Supreme Court of the United States in the recent case of
United States v. Binghamton C onstruction Co., Inc., spra, stated
most positively that the Davis-Bacon Act "was not enacted to benefit
contractors, but rather to protect their employees from substandard
earnings by fixing a floor under wages on Government projects."

The Court of Claims in the even more recent decision in Ottinger
Brothers Constraction Co. v United States (June 8, 1954), supra;
quotes from the Binghamton case, as follows:

* * * The question presented is whether the schedule of minimum wage rates
included in a Government construction contract, as required by the Davis-Bacon
Act [citing it] is a representation or warranty as to the prevailing wage rates
in the contract area. We hold that it is not.

330185-55 30
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The Davis-Bacon act requires that the wages of workmen on a Government
'construction project shall be "not less"' than the "minimum wages" specified in a
schedule furnished by the Secretary of Labor. The' schedule "shall be based
upon. the wages that will be determined by the Secretary of Labor to be.pre-
vailing" for corresponding work on similar projects in. the area. * * :The
Act also provides for penalties, including termifnation of the contract, if it is
found that the contractor is paying less than the schedule rate. 

* 4 e* On itsface, the Act is a minimum wage law designed for the benefit
of construction workers. The Act does not authorize' or contemplate any assur-
ance to a successful bidder that the specifiedminima will in fact be the prevailing:
rates. Indeed, its requirement that the contractor, pay "not less" than the speci-
fied minima presupposes the possibility- that the contractor may have to pay;
higher.rates. Under these circumstances, even assuming a representation by
the Government as to the prevailing rate, respondent's reliance on the represen-
tation in computing its bid cannot be said to have been justified.

Thet Court of Claims, after quoting the above, concludes its own
opinion, as follows:

In the light of this decision by the highesti court in the land,,it would be a
waste of time to both the court and the litigants to refer the case to a commis-
sioner for a further hearing of evidence.and finding of facts.

On April 6,1954, shortly prior to this.decision, the Court of Claims
had found in favor of the contractor in a situation, which, before ade-

* quate analysis, would appear to resemble the present case. In Toirier
,& Mclane Corp. v. United States,- it was held that where the Secre-
tary of Labor had made a predetermination of prevailing wage rates
of $.85 per hour and lateriadmitted error and issued a new retroactive
classification of $1 per hour, the contractor was entitled to recover
the increased labor costs represented by the higher wage rate'as com0
pared to the wage rate stated in the contract specifications. In the
present appeal, however, there has been no admission of error or any
subsequent order by the Secretary of Labor.

Because of the importance of the Bin('haton'and Ottinger (leci-
sions in the interpretation of contract provisions under the Davis-
Bacon Act, this appeal'has been considered in considerable detail.

* 0;f The contracting officer has suggested that a determination be made
on procedural gtounds, upon the basis of his original contention that'
the claim is one for unliquidated damages, involving the-exereise of
judgment and discretion on the part of an administrative officer of
the Government. In view of these new decisions, however, we deem

it advisable to consider the case on its merits, and particularly- as to
whether there is any legal basis for a claim of this nature. We hold
that there is not.

4120F.Supp.209 (128Ct. cl. 117 (1954)).
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CONCLUSION

I find, therefore, that the findings of fact and decision of the con-
tracting officer in disallowing extra compensation must be upheld.

J. REUEL ARMSTRONG,

Acting Solicitor.

APPEAL OF S & S ENGINEERING CORP.

CA-184 Decided October 29, 1954

Contract Appeal-Unit Contract for Repair of Turbine Runners-Claim for
Additional Compensation-Excess Quantities-Unforeseen Conditions
Increasing Difficulty of Work-Deletion of Items-Exception of Items
on Settlement of Claim-Items in Same Range-Change of Nature of
Claim-Failure to Make Timely Protest-Right to Equitable Adjust-
ment-Fixed Costs, General Overhead and Profits' as Elements of
Additional Compensation.

A contractor employed to repair turbine runners of a power project of the
Bureau of Reclamation may not be allowed additional compensation by
reason of the installation of excess quantities of units of welding, in view
of the inclusion in the contract of an "approximate quantities" clause pro-
viding that the estimated quantities are approximations for comparing bids.

Such a claim is not barred by the failure to except both units of the work
in making settlement, since the work was divided into related ranges, and
one of these ranges was excepted in making settlement. But the contractor
may not alter the nature of the claim on appeal by basing it upon alleged
defects in the specifications and a change in the welding procedure. Such
a claim is barred by the f ailure to make timely protest.

Insofar as the claim for additional compensation based on increased costs
in executing additional units of welding could be considered as an inept
expression of a timely claim bsed upon the discovery of latent conditions
which magnified the difficulties of the work, the claim is barred by pro-
visions of the specifications requiring all necessary welding to be done, and
requiring bidders to make their own estimates concerning the difficulty of
the work.

The contractor is entitled to an equitable adjustment when items of the work
calling for the installation of insert plates were entirely eliminated, since
such deletions cannot be regarded as mere variations from estimated
quantities, and the work deleted was an integral part of a composite job.
Such an equitable adjustment is not barred by the "ranges" clause of the
specifications dividing each unit of work into two ranges in the first of
which fixed costs were included. The contractor is entitled to payment
not only of its fixed costs but also of general overhead and reasonable
anticipated profits.

427423-]
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ADXINISTRATIVE DECISION

The S & S Engineering Corp., of Los Angeles, California, has ap-
pealed from the contracting officer's determination, denying its claim
for additional compensation under contract No. I2r-19662, for work
and materials in the repair of turbine runners, Units Nos. 1 to 4, in-:
clusive, at the Parker-Dam power project, Arizona-California, in ac-
cordance with specifications No. DC-3561, Bureau of Reclamation.

The contract, which was on U. S. Standard Form No. 23 (revised:
April 3, 1942), provided for the repair of the turbines by chipping or
grinding cracked or pitted areas, the installation of insert plates and
stainless steel inlays, as well as for the modification of the fillets at the
outflow edge of the runner vanes. The contractor was to be paid-for
its labor and materials at the unit prices stated in the schedule in-
cluded in the specifications, which listed 12 different items of work or
material.

Bidders were invited to visit the site, and satisfy themselves con-
cerning the conditions which they would encounter in the perform-
ance of the work. However, only one turbine was made available for
inspection by bidders, and this one for only a 10-hour period on Sun-
day, October 14, 1951.

The estimate of the project engineers was that the repair job on
the Parker Dam turbines, which were believed to be in an extremely
bad state of disrepair, would cost the Government $86,160. The bid
of the appellant was $14,760.35,,and the next bid was $57,807. The
bid of the appellant was so low that conferences attended by engineer-
ing representatives of the parties ensued, and the project engineers
were satisfied that the appellant could undertake and successfully
prosecute the work. The appellant received notice to proceed on
November 23, 1951. Since completion of the work was required within
120 calendar days; from the date of receipt of this notice, the required
completion date became March 24, 1952. Work was begun by the
appellant on November 26, 1951, and completed on February 28, 1952,
which was 24 days ahead of schedule.

In the performance of the job, the contractor apparently was of
the opinion that the welding procedure outlined in the specifications
was inadequate, and by letter dated December 7, 1951, addressed to
the Chief of the Hydraulic Machinery Branch of the Bureau of
Reclamation, it suggested that a different procedure described in an
attachment to the letter be adopted. By letter dated December 14,
1951, the Chief of the Hydraulic Machinery Branch of the Bureau
acknowledged the receipt of the letter of December 7, and stated: "We
have reviewed this welding procedure, and it appears to be satis-
factory insofar as the repair of the cracks in the runner blades is
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concerned." It should be noted that in this exchange of correspond-
ence no question concerning any increase in the cost of the job result-
ing from the change of the welding procedure was raised.

In a letter dated January 28, 1952, to the Project Engineer, the' con'
tractor made a request for additional compensation based principally
upon increased costs in executing items 1 and 2, and upon the entire
deletion of items 7 and 8. However, this letter, which was written
prior to the completion of the whole job, did not attribute the increase
in costs to any particular factor, whether the change in the welding
procedure or any other. It was informed on February 19, 1952, by the
Project Engineer that its request would be given consideration in the
final settlement of its account. However, by letter dated April23,1952,
the contracting officer rejected the contractor's request for additional
compensation, and when settlement was made, it was paid only at the
contract rates for executing the various items specified in the contract.
As these involved in some instances far greater quantities than those
which had been estimated, the contractor received $7,597.33 more than
the amount of its bid, namely $22,357.68, but the payment of this
amount was based entirely on the rates specified in the contract.

G. L. Yetter, the engineer who inspected the work after its comple-
tion, commented on "the extraordinary difficulties" which had been in-
volved in its performance' and declared the work to be "first class in
all respects." 2 In summarizing the cost of the work, he pointed out
that due to "the inability to fully determine beforehand the full extent
and nature of the repairs to be made, it was necessary to decrease the
quantities in some items and increase the quantities in others * * *.7 3
Thus, in executing items 1 and 2, which required the repair of cracks by
single U-groote welds, the first 325 linear inches of weld to be executed
at $3.09 a linear inch (item 1), and all over 325 inches at $2.90 a linear
inch of weld (item 2), it was found that more single U-welds were
necessary than contemplated by the specifications because of the de-
crease in the number of double U-welds, and item 2 was increased from
an estimated 325 linear inches to 809.75 linear inches. On the other
hand, it was found upon exploration of the cracks that it would be un-
necessary to install the insert plates specified in items 7 and 8. Item 7
required the installation of the insert plates at $4.16 per linear inch for
the first 200 linear inches of weld, and item 8 required the installation
of the insert plates at $3.57 per linear inch of weld for all over 200
linear inches.

In accepting payment, and executing a release on the contract, the

'See page 7 of the report.
2 See page 9 of the report.
I See page 15 of the report.
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contractor excepted items 1 and 7 of the schedule of specifications in
the following language:-

* * * except our laim for adjustment of shortage in entirety of item 7 and

our claim for extra compensation on additional inches of U-weld on item 1.

Moreover, in taking the present appeal,- the contractpr attempted, in
effect, to amend this exception by explaining that the reference therein
to item 1-was intended to save its rights under items 1 and 2 of the
schedule of specifications.

In connection with items 1 and 2, the contractor requested, in its
letter of January 28, 1952, as well as in the present appeal, that its
additional costs on these items be met by increasing the unit bid rate
under item 2' from $2.90 to $4.90 per linear inch of single U-groove
welds in excess of 10 percent above the amount estimated in the speci-
fications. As 1,134.75 inches of such welds were installed, the overrun
-was 419.75 linear inches. Alt the increased price, the contractor would
be entitled to-an additional $839.50.:. As for items 7 and 8, which were
entirely eliminated, the contractor proposes that its claim based on
these items be settled by payment on the basis of the contract unit price
of $4.16 a linear inch' for the estimated 200 linear inches included in
the specifications, which would entitle it-to receive an additional $832
of compensation. The appellant's total claim is thus for $1,671.50.

The contracting officer denied the claim based on items 1 and 2 in
its entirety, and allowed $118. on the claim based on items 7 and 8.
The basis for his decision was that under paragraph 4 of the specifi-
cations the quantities noted in the schedule were only approximations
for comparing bids, and that, therefore, no claim based upon any excess
or deficiency could be allowed.4 1 The $118 which he allowed, never-
theless, on items 7 and 8 was based on the view that the contractor was
entitled 'to recoup; its fixed job costs on these items, since they were
required by paragraph 22 of the specifications to be included in the
first of the two items, or ranges.5 As the contractor had bid $4.16 per
linear inch on item 7 and $3.57 per linear inch on item 8, the difference
of '9 cents. between these two prices represented its fixed job costs.
At 59 cents a linear inch, the fixed costs on 200 linear inches would
be $118.

In prosecuting the present appeal, the contractor now bases its claim
for additional compensation in executing items 1 and 2 not upon any.
claim of excess quantity, but upon factors not previously advanced,

-~~~~~ i

4:Paragraph 4 of the specifications provides: "The quantities noted in the schedules are
approximations for comparing bids, and no claim shall be made against the Government
for excess, or deficiency therein, actual or relative."

Paragraph 22 of the specifications is quoted in full, tiafra, in connection with the dis-
cussion of this point.
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namely, that (1) it had not had an adequate opportunity to examine
all the tturbine runners prior to making its bid, (2) the drawings and
specifications upon which it relied were inaccurate and misleading,
failing to reveal latent conditions which greatly increased its costs,
and (3) the changes in the welding procedures. "Upon entry into the
draft tubes," the contractor explains in particular "we found that the
cracks in the runners were not confined to the positions as were indi-
cated on the drawings, and at times work was done on cracks extending
far into the shroud bands. Neither the drawings nor the specifications
made mention or showed any cracks in the shrould bands."

In these circumstances, the preliminary question arises whether the-
claim based' upon items 1 and 2 may now be considered. Ordinarily,
the failure to except item 2 from the settlement of the account would
have the effect of barring any claim based on this item.6 Notwith-
standing the failure to mention item 2 in executing the release on the
contract, it would seem that the claim is not barred for this reason,
since items 1 and 2 represented a single job, and as provided in para-
graph 22 of the specifications the job had been divided (as were all
others) into two so-called ranges in the higher of which were required
to be included the contractor's fixed costs on the job. Similarly, items
7 and 8 represented two ranges of a particular job.

A more serious obstacle to the consideration of the claim, based upon
items 1 and 2, is presented by the failure of the contractor in execut-
ing the release on the contract to advance any of the reasons for allow-
ing it which appear to be the basis of the present appeal in which the
claim of excess quantity has been transformed into a claim based upon
alleged defects in the specifications and a change in the welding pro-
cedure. The decided cases in the Court of Claims, involving the fail-
ure to except a claim on executing a release under a contract, have all
involved attempts to increase the amount of a claim above the amount
stated in the exception. The present case involves, however, an attempt
to change the nature of a claim without altering its amount. It is
nonetheless .a totally different claim, and the fact that the amount of
each claim remains identical must be regarded as irrelevant.

A claim never presented to the contracting officer cannot, moreover,
be considered on appeal. Under paragraph 12 of the specifications,
the contractor is required to protest within 20 calendar days against
any demands for the performance of work which he considers to be

See P. J. Carin Construction, Company v. United States, 92 Ct. Cl. 280, 303, 305 (1940)
Bastern Contrantimg Company v. United States, 97 Ct. C1. 341, 355 (1942); Bein v. United
States, 101 ct. Cl. 144 (1943) ; W. C. Shepherd v. United States, 125 Ct. Cl. 724, 750
(1953) ; Torres v. United States, 126 Ct. C. 76, 99 (1953) ; J. M. Montgomery & Co., Inc.,
CA-193 (April 9, 1954),
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'outside the requirements of the contract,, and the failure to file timely
protest ordinarily bars consideration of the claim-.

This rule clearly applies to the contractor's claim insofar as it is
based upon the adoption of a different method of welding, since this
method was adopted upoln a particular date when the contractor's pro--
posals were approved. But even if the claim for additional compen-
sation based on increased costs in executing the additional inches of
welding could be considered as an inept expression of a claim based
upon the discovery of latent conditions which magnified the diffi-
culties of the work, and which were not fully discovered until a short
time before 'the contractor's letter of January 28, 1952, was written,
so that its protest on this score could be considered timqly, the con-
tractor cannot be said to have established an adequate basis for relief.

While it is apparent merely from the wide discrepancy in the bids
that it was not possible prior to the letting of the contract to determine
with any degree of accuracy the precise nature and extent.of the re-
pairs that would be required, the project engineers made no pretense
*of any such accuracy. This must be apparent. alone from their invita-
tion to bidders to inspect one of the turbine runners'ts be repaired
which they regarded as the most defective. While it has been held
that the mere availability of inspection will not relieve the Govern-
ment of liability for inaccurate or misleading specifications and draw-
ings, 8 the, specifications and drawings in this case were not of such a
nature. It may be true, as the contractor contends, that some cracks
were not confined to the precise positions indicated on the drawings
but the principal drawings showing a section through a runner bore
a subcaption reading "Repair of typical cracks," and'the general pro-
visions of the specifications were such as to put the contractor on notice
that repairs would be required wherever cracks might occur. Thus
paragraph 3' of the specifications provides:

Repairs to turbine runners, general.-All cracks and pitted areas in the turbine
runners shall be repaired'by welding. The existing fillets at the outflow edge
of the runner vanes shall be modified. Details of joint preparation, welding and
modifications of fillets are shown on Drawing No. 3 (231-D-3253). [Italics
supplied.]

This is the drawing on which the cracks are described as typical.
There are, moreover, other provisions of the specifications describing
the work to be done that make it apparent that no attempt was being
made to locate all cracks or damaged areas, or to provide an exhaustive
description of the work. Thus paragraph 1 of the specifications de-

See Peter Kiewit Sns' Conpany, CA-50 (March 24,.1950) The Shoslhone omupanV,
CA-112 (April 23, 1951) Welch Industries, Inc.) 61 I. D. 63 (1952) ; Trans-Electrio
C Wp an,=CA-156 (October 9, 1952).

8 See H:ollerbach v. United States, 233 U . 165 (1913), and United States . Spearin,
248 U. S. 132 (1918).
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scribes the repair work simply as consisting of certain "principal
items," and subsection (b) of this paragraph directs the welding of
"all cracks." In these circumstances, the invitation to bidders to
inspect one of the turbines must be regarded as justification for the
rejection of any claims based merely on the position of the cracks.
Finally, insofar as the position of the cracks may have required work
at a greater depth than may have been indicated by any of the draw-
ings, the allowance of the claims would be barred by the provision in
paragraph 39 of the specifications which reads: "During the investi-
gation of the site, as provided in paragraph 35, bidders shall make
their own determinations and conclusions regarding the effect of depth
on the difficulty and cost of performing the work."

Insofar as the contracting officer did consider on its merits the claim
as one based on the "approximate quantities" clause, his decision was
correct. Such a clause would not bar recovery on a claim, based on
unforeseen difficulties in the execution of the work or material changes
in the specifications.20 But it does bar any claim based on excess
quantities alone.'1 The only requirement is that the estimates of the
Government be in good faith. Certainly the excess in the present case
was not so great that bad faith can be implied, and it must not be for-
gotten that the contractor was paid at the unit price rate specified in
the contract for the extra quantities of welding done.12

The contractor's claim based on the entire deletion of items 7 and
8 presents, however, a problem which could not be adequately disposed
of by applying the "approximate quantities" clause. The complete
elimination of the installation of the insert plates, which represented
almost 10 percent of the bid price, obviously differs from a miscalcula-
tion of the precise quantity of such plates which might be required.
In Peter Kiewit Sons' Co. v. United States, 109 Ct. Cl. 517 (1947),
the court went so far as to declare that an approximate quantities
clause does not mean that "all considerations of equity and justice are
to be disregarded, and that a contract to do a useful job for the Gov-
ernment is. to be turned into a gambling transaction." In general,
the courts have scrutinized closely the entire deletion of items of work
from a Government construction contract, and have been disinclined

See MacArthur Bros. v. United States, 258 U. S. 6 (1922), involving a similar clause
putting on the contractor the responsibility of correctly estimating the difficulties attending
the execution of the work.

lo See George P. enly Construction o., Inc., CA-120 (November 1, 1951); Durham and
Saner, CA-124 (December 19, 1951).

Dawson & Corbett, CA-89 (April 1951), and . F. Lytle Company and Green Con-
struction Comopany, CA-99 (May 3, 1951), together with the judicial authorities there cited.

12 See Sandor S. Hirsch v. United States; 104 Ct. Cl. 45 (1945), where contractor was
denied additional compensation for clearing airport site when acreage had proved to be
considerably in excess of the estimate, and he had been paid at the unit prices specified in
the contract which included an "approximate quantities" clause.
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to regard such deletions as mere variations from estimated quantities?
While the percentage of the total bid is' undoubtedly a relevant factor
-in determining whether the contractor is entitled to relief, the primary
consideration which has influenced the judicial decisions is whether
the deleted work may be regarded as independent or incidental. If it
is; relief has been denied. On the other hand, if the work appears to
be such an integral part of a compositeilob that its deletion can be
said to disappoint the reasonable expectations of the contractor, relief
has been granted. The mere fact that a unit-price contract is involved
is not decisive.

Applying this test in the present case, it would seem reasonable to
conclude that not only the contractor but the Govermnent engineers
regarded the installation of the insert plates as an integral part of
the job of repairing the turbines. It was a repair job involving a num-
ber of distinct procedures, which could be enumerated for the purpose
of determining unit prices, but all the procedures were deemed neces-
sary to accomplishment of the repair job. It was, indeed, the superior
skill and initiative of the contractor in devising a welding procedure
that differed. radically from that prescribed in the specifications that
was responsible for the elimination of the insert plates, and to deny
any relief to the contractor except. for an allowance of his fixed-job
costs would only be penalizing the contractor for-doing a better job
for the Government.

The contracting officer believed, however, that such a result was
required by'the provisions of paragraph 22 of the specifications divid-
ing each unit of work into ranges, and it becomes necessary, therefore,
to inquire whether such a conclusion is unavoidable. Paragraph 22
of the specifications reads as follows:

An items of work of the schedule have been divided into 2 ranges. Each range
represents approximately 50 percent of the estimated work to be performed under
an item. It isthe intent that the division ofwork into ranges will permit bidders
to include in the unit price bid for work under range 1 that part of the con-
tractor's, costs for contractor's camp, mobilization and demobilization, and
special plant properly allocated to work 'under such item. It is further intended
that the unit price bid for work under range 2 will exclude any part of the con-
tractor's costs for contractor's camp, mobilization and demobilization, and special
plant.

The contracting officer thus explained his conclusion that by virtue
of this provision the contractor was entitled only to his fixed-job costs
when items 7 and 8 were eliminated:

-is eneral Contracting & Construction Co. v. United States, 84 t C. 570 (1937)
Blair v. United States, 147 F. 2 840 (8th Cir. 1945) Boomer v. Abbett, 263 P. 2 476
(Calif., Dist. Ct. of App., 1954); see Litchfield Const. Co. . City of New York, 155 N. 13.
116 (N. Y., 1926); Del Balso Construction Corp. v. City of New York, 15 N. E. 2 559
(1938).
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In dividing an item of work into two ranges, it is the intention * * * that
the contractor be assured of the quantity of work stated in the first range so
that fixed costs can be distributed over such guaranteed items of work. This
removes the necessity for the contractor to increase his bid on all or selected
items of work to provide a contingency to cover the risk of a possible underrun
in the quantity of work. Also, by excluding fixed costs from the second range,
the Government avoids paying an excessive price where there is an overrun in
the quantity of work.

The theory would seem to harbor an inherent contradiction. If
it was the purpose of the clause dividing each unit of work into two
ranges to guarantee the work in the first range, notwithstanding the
inclusion in the specifications of the "approximate quantities" clause,
there would seem to be no good reason for confining the guarantee to
the contractor's fixed costs, as defined in paragraph 22 of the specifi-
cations. If the work was guaranteed to the extent of one-half thereof,
the contractor would seem to be entitled also to at- least one-half
of his general overhead and anticipated profits.
* It is apparent that the "ranges" clause does not speak in terms of

any guarantee. It is also apparent that the "intention" of which the
contracting officer speaks is similarly not to be found in the literal
language of the clause. The only "intent" expressly mentioned therein
is to permit bidders to include their fixed costs in the first of each
two ranges. Actually, the purpose of the clause is not declared but
left to implication. As such is the case, there would seem to come
into play the familiar rule of interpretation applicable to Govern-
ment contracts that when an ambiguity is present in a contractual
provision, it is to be construed against the party who prepared the
contract and specifications, namely the Government.14 Approached
from this viewpoint, the purpose of the ranges clause could reasonably
be said to be merely to give the Government the advantage of the
lower price in the second range of each unit in the more likely con-
tingency that there will be an overrun in the second range of a unit
of work. The inclusion of the contractor's fixed costs in the first
range of the item then becomes simply a method of calculating the
lower price in the second range. Thus, it would not necessarily follow
that the elimination of both ranges of a unit of work, which was an
integral part of the contract, entitles the contractor merely to the
recovery of his fixed costs in connection therewith.

It cannot be said, moreover, that the contractor's claim, based on
the entire elimination of items 7 and 8, is actually a claim for un-
liquidated damages. The claim comes within the proper scope of

14 See Ambursen Dam Co. v. United States, 86 Ct. Cl. 478 (1938) Callahan Const. Co. v.
United States, 91 Ct. Cl. 538 (1940); Blair v. United States, 99 Ct. Cl. 71 (1942) George
P. Henly Const. Co., CA-120 (November 1, 1951); Durham l Sater, CA-124, December
19, 1951.



436 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [61 L D.

article 3, the "changes" article of the- contract, which permits changes
to be made within the general scope of the contract, and entitles the
contractor to an equitable adjustment when such changes are: made.
It is true that in General Contracting Co. v. United States, supra,
-the Court of Claims, in holding that the elimination by the Govern-
ment. of a large and independent part of a Government contract for
the construction of a veterans' hospital, namely the nurses' quarters,
could not be justified by the "changes"rclause of the contract, declared
that such a clause had reference "entirely to structural changes like
the substitution of one kind of material for another, changes in archi-:
tectural design, the addition to or subtraction from work required by
the specifications, etc." However, the deletion:in the present case in-
volves an integral part of the contract, and the dictum of the Court
of Claims itself. can no longer be regarded as authoritative, in view
of the. recent pronouncement of the- Supreme Court in United States
v. Rice, 317 U. S. 61, 68, that both the "changes" and "changed condi-
tions" clauses of Government contracts "deal with changes; made
necessary: by new plans and new discoveries made subsequent to the
signing of the contract." In this pronouncement, no limitation is im-
posed on the types of changes which come within the scope of the
"changes" clause, and so permit equitable adjustment to be made.

The deletion of items 7 and 8 appears to have been brought about
by the changes in welding procedure resulting from the exchange of
correspondence between the contractor and the project engineer who
undoubtedly acted on behalf of the contracting officer. This exchange
of correspondence may be regarded as the equivalent of a formal
change order, and the contractor is entitled to an equitable adjust-
ment under the terms of article 3 of the contract. However, the pro-
posal of the contractor to settle its claim based on items 7 and 8 for
$832, which represents the estimated contract price on item 7, is not
supported by any evidence and is, indeed, based upon an arbitrary
theory. What the contractor is entitled to by reason of the deletion
of items 7 and 8 is not only its fixed costs on these items but its gen-
eral overhead expenses and, reasonable anticipated profits.1 5 The
amount should be calculated by the contracting officer upon submis-
sion to him by the contractor of adequate proof.. If the parties fail
to agree upon a settlement, the matter may again be referred to the
Department in accordance with article 15, the disputes clause of the
contract, together with a record adequate to permit the making of
a determination.

15 See Stiers Bros. Construction Co. v. Broderick, 60 F Supp. 792 (D. C. Kans., 194a).
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-- DETERMINATION

Therefore, pursuant to the authority delegated to me by the Secre-
-tary of the Interior, the findings of fact and decision of the contract-
ing officer are affirmed with respect to the claim based on items 1 and
2 of the schedule of specifications, but reversed with respect to the
claim based on items 7 and 8 thereof, together with directions to pro..
ceed as outlined above.

J. REDEL ARMSTRONG,
Acting Solicitor.

BILL ULTS

A-26927 Decided October 29, 1954

Reclamation Withdrawal-Desert-Land Entry-Independent Resrvey-

Irrigation District-Smith Act.

An independent resurvey which merely added new lots on the plat to make
an accurate description and subdivision-of what since the original survey
had been an oversized section on the ground and which did not involve
relocation of any range line did not affect the area of an earlier reclamation
withdrawal of this section.

Unentered public land designated by the Department as subject to the Smith
Act carried with it a valid existing right in the Imperial Irrigation District
to impose a lien against such land for its proportionate share of construction
and operation and maintenance charges, with a view toward having such
a lien satisfied by an applicant for entry as a condition precedent to entry.
Because of the existence of this right, a subsequent first-form reclamation
withdrawal did not operate to withdraw such land from public entry, as
contemplated by the Smith Act; hence, the original allowance of the appel-
lant's desert-land entry was correct and its subsequent cancellation improper.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT.

Bill Fults has brought this appeal to the Secretary of the Interior
from: -a decision dated October 15, 1953, by the- Chief, Division of
Lands, Bureau of Land Management, Which affirmed a decision of
'the manager of the land office at Los Angeles, canceling the allowance
of his desert-land entry on the ground that the land had been previ-
ously withdrawn for reclamation purposes. The land included in
Fults' entry consists.of lots 9 and 10, sec. 30, T. 12 S., R. 16 E., S. B. M.,
totaling 72.88 acres.,

After first allowing this entry on June 18 -1952, the manager was
advised that the land included within the entry had been previously
withdrawn for reclamation purposes under a first-form withdrawal 1

'Section 3 of the Reclamation Act of 1902 (act of June 17, 1902, 32 Stat. 38 43 U. S. C.,
1952 ed., secs. 416, 432, 434) authorizes two classesl of withdrawals for: reclamation pur-
poses. One, commonly referred to as ithdrawal under the first form," withdraws from



438 DECISIONS OF THE DEPARTMENT OF: THE INTERIOR 61 I. D..

since June 4, 1930, and, therefore, had not been open to public entry.
The manager's decision canceling the allowance of the entry followed.

-In his appeal to the Director of the Bureau of Land Management,
Fults asserted that the land was within the Imperial Irrigation Dis-
trict, that it was subject to gravity irrigation from existing works,

* that on the strength of. the original allowance of his entry he had
* expended $837 in; improvements in addition to payment of charges

to the Imperial Irrigation District, and that in good faith he had
proceeded to prepare the land for farming.
* The Iperial Irrigation District 'has certified that when the land

included within Fults' entry is ready to receive water, it will be
delivered upon. request of the entryman, and that as of May 24, 1952,
there were no assessments against the land remaining unpaid. The
map furnished by Fults with his application for desert-land entry
shows that the land in question would be served with water from the
East Highline Canal, a private canal of the Imperial Irrigation Dis-
trict.

In the instant appeal, Fults presents two arguments. The first,
.stated briefly, appears to be this: The land involved in his application
was originally withdrawn under a first-form reclamation withdrawal
on April 2, 1909. This land was restored to settlement on April 29,
1913.; On June 4, 1930, all of T. 12 S., JR. 16 E., was withdrawn again
for reclamation purposes under a first-form withdrawal. At that
time section 30 of T. 12 S., R. 16 E., had been subdivided into con-
ventional quarter-sections, in accordance with the original survey plat
approved December 20, 1856. In 1939, an independent resurvey of
this township was made. It was approved by the Acting Assistant
Commissioer of the GeneralLand Office on July 3, 1940. As a result
of this resurvey the west halves of sections 6, 7, 18, 19, 30 and 31
(forming the west side of the township) were redrawn and enlarged
on the plat to include an additional strip of lots. Thus according
to the original survey of 1856, the SW1/4 of section 30 consisted of
an E1/2 of 80 acres and a W1/2 of two quarters containing 40.72 and
40.64, acres, respectively. However, according to the 1940 independent
resurvey, the SWI of. section 30 now consists of an El/2 of 80 acres
and lots 7, 8, 9 10, 11, and 12, each of which contains 40 acres except
for lots 9 and 10, each of which contains 36.44 acres.

public entry lands which may be needed in the construction and maintenance of irrigation
works. The other, known as' 'withdrawal under the second form," embraces lands seem-

,ingly not needed in connection with the construction and maintenance of irrigation works,
but which may possibly be irrigated from such works. (See 43 CFR 230.12.) Second-form
withdrawals effect withdrawals frbm entry, except under the homestead laws, however
section 5 of the act of June 25, 1910, as amended (43 U. S. C., 1952 ed., sec.-436), modified
the effect of the second-form withdrawal by prohibiting entry upon such lands until units

Dof acreage per entry are established and announcement has been made of the availability of
water for-the lands. e D : I .1 I
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With respect to this point, the appellant would seem to be contend-
ing that the withdrawal order of June 4, 1930, which, as stated, was
of the entire township, in withdrawing the W/2SW/4 of section 30
as shown on the 1856 survey plat, did not withdraw the land which
is now designated as lots 9 and 10. In other words, he is presumably
arguing that as a result of the 1940 resurvey the west line of the town-
ship (i. e., the line of R. 15 E.) was relocated on the ground to a locus
west of the old line drawn in the 1856 survey. If this were so, it would
follow that all the land by which section 30 (as well as sections 6, 7,
18, 19, and 31) was enlarged on the plat would be land which was
not within the township when the withdrawal of 1930 was made.

Inspection of the plats of the lands involved shows that the appellant
has apparently misinterpreted the effect of the 1940 resurvey. The
west line of the township (i. e., R. 15 E.) remains today in its original
location. It was not relocated on the ground as a result of that
resurvey. This is obvious from the fact that the plat resulting from
the 1940 resurvey indicates that the west line of the township (R.
15 E.) is the line as "resurveyed by Lightfoot and Cummings in 1916."
This refers to a resurvey for T. 12 S., R. 15 E., approved February
8, 1916. Furthermore, the 1940 resurvey plat is supplied with an
index to segregated tracts, which shows that three such tracts in sec-
tions 30 and 31, shown on the 1940 survey plat to be abutting on the
west line of the township, were, on the 1856 survey plat, the N1,/2 NWi/4
of section 30, the NWI/4 of section 31, and the SW/4 of section 31,
respectively. Clearly, therefore, when the township was withdrawn
in 1930, all the land in section 30 as now resurveyed, was withdrawn,
the west line of the township being the same for the 1856 survey as
for the 1940 resurvey.

The second argument which the appellant appears to be making
is more substantial. In his appeal he states:

Your attention is called to the fact that the later withdrawal was for lands
subject to irrigation under the Reclamation Act as is proven lots 9 and 10 in
a State approved Irrigation Project and so approved under the restoration of
letter "K" May 31st, 1913 and Mr. Fult's Entry should not have been so
rejected by said reason.

This argument seems to be that the cancellation of appellant's entry
on the ground that the land included therein was under withdrawal
was improper. He refers to the fact that this land is included within
a State-approved irrigation district. This fact becomes significant
when it is related to the effect which the act of August 11, 1916 (39
Stat. 506; 43 U. S. C., 1952 ed., secs. 621-630), popularly known as
the Smith Act, has on the land in question.

.i aers
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The record discloses that on February 26,1921, pursuant to applica-
lion by the Imperial Irrigation District, the land involved in this case
was designated by the ISecretary as being subject to the Smith Act.
The principal .purpose of that. act was to render public lands of the
United States within a State irrigation district, whether lands subject
to entry or entered, but to which title has not been perfected, subject to
bearing a proportionate share, along with privately owned lands in
the district, of the cost of construction and operation and maintenance
of the district's irrigation system. Application of the act to unentered
public lands is specifically limited to lands "when subject to entry."
Under the act,' a State irrigation district may submit a map to the
Secretary together with the irrigation plan for the lands within the
district, including the lands of the United States which are either
unentered but subject to entry or entered but unpatented (sec. 3; 43
U. S. C., 1952 ed., sec. 623). On approval of the map and plan by
the Secretary, the aforesaid lands of the United States become sub-
ject to State irrigation-district laws in the same manner as privately
owned lands in the district and to the bearing of an equitable share of
district expenses (secs. land 2; 43 U. S. C., 1952 ed., secs. 621 and 622).
Section 2 of the act (43 U. S. C., 1952 ed., sec. 622) further provides
that all charges legally assessed against such lands of the United States
"shall be a lien on unentered lands and on lands covered by unpatented
entries included in said irrigation district"; and this lien may be
enforced upon lands in unpatented entries by sale (43 U. S. C., 1952
ed., sec. 626). But no public lands within the district which are unen-
tered at the time any taxiassessment is levied against them by the
district can be sold for taxation. Such, charges, nevertheless, "shall
be and continue a lien"; and as a condition precedent to entry of such
lands under the homestead or desert-land laws, the applicant must
present a certificate from the district showing that no unpaid district
charges are due and delinquent against the land (sec. 5; 43 U. S. C.,
1952 ed., sec. 627). Upon the expiration of 10 years from the date of
the Secretary's approval of the; uap of the disttict designating the 
lands of the United. States which are to be subj ect to the act, he may
release from lien any unentered lands or entered lands upon which
no final certificate has issued, if the irrigation works serving such lands
have not been constructed and water has not been made available (sec.
3; 43 U. S. C., 1952 ed., sec. 625).

The designation of the lands within the Imperial Irrigation District
to be subject to the Smith Act was effected through the approval by the
Department of a.map of thedistrict which bears the following endorse-
ment under date of February 26, 1921:.
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Approved, subject to the limitations and provisions of the Act of August 11,
1916 (39 Stat. 506) as to all public lands involved, subject to entry, and entered
lands for which no final certificates have been issued.

(Signed) ALEXANDER T. VOGELSANG,
First Assistant Secretary.

It must be noted that there is no record of a release by the Secretarv
of any lien with respect to the land involved in this case.

This, then, was the status of the land in question on June 4, 1930,
when it was included among the lands described in the first-form rec-
lamation withdrawal order. The question now arises: Did the land
involved in this case, then unentered public land subject to entry, re-
main unaffected by the withdrawal of 1930 because of its designation in
1921 as subject to the Smith Act?

In the case of Harley B. Black, 55 I. D. 445 (1936), it was held that
unentered public lands in an irrigation district, of which a map desig-
nating those lands as subject to the Smith Act had been approved by
the Department, were not withdrawn by the general withdrawal of
public lands accomplished by Executive Order No. 6910, dated Noven-
ber 26, 1934.2 Under this order, certain vacant, unreserved, and un-
appropriated public land in specified States was-

* * * temporarily withdrawn from settlement, location, sale or entry, and
reserved for classification, and pending determination of the most useful purpose
to which such land may be put in consideration of the provisions of said act of
June 28, 1934, and for conservation and development of natural resources.

The withdrawal hereby effected is subject to existing valid rights.

The Black case concludes at pages 447-448:
It seems clear that a withdrawal of the lands from entry in the district results

in a reduction in the quantity of land from which such prospective revenue may
be anticipated for the payment of bonds and other expenses of the district and
also diminishes the security behind the bonds.

It renders unavailable possible sodrces of revenue, contemplated by the law,
reliance upon which was placed when the enterprise was undertaken. It seems,
therefore, that the irrigation district had valid existing rights in the land at the
date of the withdrawal of November 26, 1934, one of such rights being that the
land remain free for the initiation and acquisition of title under the public-land
laws in order that it would become burdened with its proportionate share of the
obligations and liabilities of the district and contribute to their discharge.

It follows that the land is unaffected by the withdrawal of November 26, 1934,
and is subject to entry by Black upon proper application therefor, provided he
shows that all taxes and assessments properly levied by the irrigation district
have been paid. * * * 3

2 54 . D. 539, 43 CFR 297.11.
S It should be noted that the Black case was decided on January 30,- 1936, before the

passage of the act of June 26, 1936 (49 Stat. 1976), which revised section 7 of the aylor
Grazing Act to its present form (43 U. S. C., 1952 ed., see. 315f). Prior to June 26, 1936,
Executive Order 6910 was an absolute bar to settlement, location, or entry on the lands

33015-55 31
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Even prior to the Black case the Department had indicated its
awareness of the implications which would be raisedvler& a State.
district should assert rights to the satisfaction of -its liens against
Smith Act lands. In aletter to Congressman George BurnhaA, relat-
ing to an effort to- obtain land within the Imperial Irrigation District
for a Boy-Scout camp, the- Acting Secretary of the Interior, on April
8, 1935, stated:

In this situation, therefore; while the Government did not covenant in giving
the district permission to tax its lands to withhold them from such disposition-
as should be 'in the public interest, it would seem that the district, has an inter-
est in the land which could not, if asserted, be disregarded in favor of a proposi-
tion to dispose of this land in the manner proposed by you.4

What, then, can be said as to the effect of the asserted first-form
withdrawal of the lands entered by the appellant upon the rights ac-
cruing to the Imperial Irrigation District under the Smith Act?

There can be no doubt that lands. under first-form reclamation with-
drawal are not subject to entry. Paragraphs13 and l6 of Circular No.
759, as revised June 18, 1921,: 48 L.-D. 153, which was in effect at the.
time of the withdrawal of 1930, provided, in part:

13. After lands have been withdrawn under the first form: they can not be,
entered, selected or located in any manner so long as they remain so withdrawn,
and all applications for such entries, selections, or locations presented after the
date of such withdrawal should be rejected and denied. * 5 :

* * :* * . * :* *

16. Lands withdrawn under the secondform and becoming subject to entry
in the manner provided by section 10 of the act of August 13, 1914, can be entered
only under the homestead laws and subject to the provisions limitations, charges,
terms and conditions of the reclamation law, and all applications to make selec-
tions, locations, or entries of any other kind on such lands should be rejected
e * * 4 '

Circular No. 592, as revised June 3, 1927,: 52 L. D. 155, contained;

affected by that order. On and after that date, however, these lands were made available,
for entry and other disposition subject only to prior classification by the Secretary of the
Interior. The application of the rationale of the Black case to the present proceeding is
not, therefore, to be construed as extending the actual holding in that case to men that
lands designated under the Smith Act remained unaffected by Executive Order 6910
after June 26, 1936.

The principle of the Black case was reaffirmed in a Solicitor's opinion of October 30,
1942, 58 I. D. 170, dealing with the rights of a drainage district in the State of Arkansas
under the Caraway Act (act of January 17, 1920, 43 U. S. C., 1952 ed., secs. 1041-1048)
to impose and subsequently realize liens on unentered and unpatented lands of the United
States within the district. In summarizing its holdings, the opinion states, at page 179:

"3. That the valid rights to Caraway cash entry which the act creates in the.
drainage districts concerned and in those qualified persons claiming under them will
upon assertion prevent withdrawal of lien-burdentd lands from such entry, and, being
statutory, cannot be defeated by an Executive ciger of witbdraw lwhich'omits to
declare that its operation is subject to existing valid rghts."

.4 File-Imperial Irrigation District, L. A. 039762.:
' Cf. 43 CFR 230.13.
0 Cf. 43 CFR 230.15.
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regulations pertaining to the Smith Act, as amended. Paragraph lI'
of this circular provided:

19. Lands within an approved district withdrawn under the act of June 17,
1902 (32 Stat. 388), shall during the continuance of such withdrawal be subject
to entry only in the manner provided by said act, and amendments thereto and
the regulations thereunder.'

From the foregoing, it is clear that the land purportedly withdrawn
on June 4, 1930, if properly under first-form reclamation withdrawal,:
could not be subject to entry and, not being subject to entry, could not
be assessed and placed under lien pursuant to the Smith Act. Yet
the lands involved in the case were, in fact, properly designated under
the Smith Act and thereupon became subject to assessment for dis-
trict charges and the imposition of a lien for the payment of such
-charges. Therefore, in line with the Black case, it must be held that
no withdrawal could be made which would have the effect of excluding
Smith Act lands from assessability under that act and from the con-
comitantly and cumulatively accruing liens in favor of the district.

It is true that under present practice the Bureau of Reclamation no
longer withdraws public lands under the second form of withdrawal,
that is, for the purpose of possible project irrigation. Instead, all
lands are now customarily withdrawn under a first-form withdrawal.
This practice is explained in the Bureau of Reclamation Manual, vol.
XVII, ch. 1.5.2:

* * Reclamation withdrawals shall embrace all lands required for the con-
struction, operation and maintenance, and protection of main irrigation works
and minor structures, * * *. All public land apparently susceptible of irriga-
tion from a project or probable of being required in connection with the develop-
ment of the project shall be included in the withdrawal. Until June 25, 1910,
lands withdrawn under the second form were open to entry under the Reclama-
tion law. Since that date, they have not been subject to entry until water is
available and notice is given (Act of June 25, 1910, 36 Stat. 835; Act of Febru-
ary 18, 1911, 36 Stat. 917; Sec. 10, Act of August 13, 1914; 38 Stat. 686). For
this reason settlement lands as well as other lands are withdrawn under the
first form, and second form withdrawals are no longer made.

Whether the particular lands involved in this case were actually in-
tended for possible irrigation rather than for use in connection with
irrigation construction and operation could in no way have altered
the legal effect of a first-form withdrawal, which would have been
to withdraw those lands from public entry. Until section 3 of the
Reclamation Act of 1902, supra at footnote 1, is amended, this must
of necessity be the result of withdrawals under the first form.

Accordingly, the lands for which the appellant has made desert-land
entry were not affected by the withdrawal of June 4, 1930, but re-

7 Cf. 43 CmTR 231.18.
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mained public lands within the Imperial Irrigation District which
were subject to entry under the homestead and desert-land laws. The.
original allowance of the appellant's entry was correct and the sub-
sequent cancellation of that entry improper.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised;
17 F. R. 6794), the decision of the Chief, Division of Lands, Bureau
of Land Management, is reversed and the case remanded for dis-
position in accordance with this decision.

J. REAUEL ARMSTRONG,
Acting Solicitor.
I

C. W. PARCELL ET AL.

A-26970 Decided November 12, 1954

Uranium Leases-Acquired Land-Unsurveyed Land-Protraction.
The Mineral Leasing Act for Acquired Lands and regulations of the Depart-

ment of the Interior issued in its implementation are not applicable to the
leasing of uranium on acquired lands of the United States.

The regulations of the Department of the Interior governing applications for
uranium leases on acquired land of the United States do not require any
particular method of land description.

Where an application for an acquired-land uranium lease on unsurveyed land
describes the land by protraction of the public-land survey, the application
is not ineffective because of inadequate land description, where the north-
west and southwest corners of a surveyed section of public land less than a
mile and a half to the east were monumented in the field- only 26 years
previously; and a lease issued pursuant to such an application will not be
canceled in order to issue a lease to a subsequent applicant who described
a conflicting area by metes and bounds.

APPEAL FROM THE BUREAU OP LAND MANAGEME1T

On November 17, 1952, C. W. Parcell, Gertrude L. Parcell, Frank
R. Parcell, and Adeline S. Parcell jointly applied for a lease entitling
them to mine uranium on a 62.72-acre tract within the Ojo del Espiritu
Santo grant in New Mexico, which is acquired land of the United
States. They described this tract by metes and bounds with reference
to tangent station 483 + 42 on the north boundary of the right-of-way.
of State Highway No. 44.

In a decision dated September 17, 1953, the Assistant Chief of the
Division of Minerals of the Bureau of Land Management required the
Parcells to furnish a. new metes and bounds description of the area on
-which they desired a lease; "tied by course and distance to a recognized
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corner of the public survey or an established monument, failing in
which the application will be finally rejected and the case closed."

On October 8, 1953, the applicants furnished the required new metes
and bounds description, which showed the area to be in what would
be sec. 25, T. 17 N., R. 1 W., N. M. P. M., if the public-land surveys
had been extended into the Ojo del Espiritu Santo grant.'

On December 7, 1953, the Assistant Chief of the Division of Minerals
rejected the Parcell application because the area was already included
in uranium lease BLM-A 032609, issued to Cass Goodner and W. E.
Burk, Jr., for a 10-year term commencing June 1, 1953, on the basis
of an application filed October 8, 1952.

The Parcells have appealed to the Secretary of the Interior. They
write:

The decision of December 7, 1953 indicates that the lease granted to Goodner
and Burk, Jr., BLM-A 032609, was for "Section 25, T. 17 N., R. 1 W." Addi-
tional information which the appellants believe is correct, substantiates this
conclusion that the lease was issued so described and based on an application
so described, and that the tract leased was hot described in the application or
the lease by metes and bounds, tied by course and distance to a recognized corner.
or to an established monument. * * *

Section 10 of the Mineral Leasing Act for Acquired Lands, August 7, 1947
(61 Stat. 913; 30 U. S. C. 351-359) states that the Secretary of Department of
the Interior is authorized to prescribe such rules and regulations as are neces-
sary, "which rules and regulations shall be the same as those prescribed under
the mineral leasing laws to the extent that they are applicable."

Section 200.4 of 43 C. F. R. states, so far as is pertinent here, that "except as
otherwise specifically provided in §§ 200.1 to 200.36, inclusive, the regulations
prescribed under the mineral leasing laws and contained in Parts 70, 71 and 191
to 198, inclusive, of this chapter, shall govern the disposal and development of
minerals under the act to the extent that they are not inconsistent with the
provisions of the act." 43 . F. R. 192.42 (d), pertaining to oil and gas, states
that each offer for unsurveyed lands must describe the lands applied for by a
metes and-bounds-description connected with a corner of the public land surveys
by course and distance. 43 . F. R. 192.42 (g) states in part that an offer will
be rejected and returned to the offeror, and it will confer no priority if it is not
completed in accordance with the regulations in Parts 191 and 192. The
Decision of September 17, 1953 in this case, previously mentioned, indicates the
necessity of a proper description for unsurveyed lands, the penalty for such
failure being final rejection. * * *

'This Spanish land grant, consisting of some 113,141 acres, was confirmed to the heirs
of Luis Maria Cabeza de Baca by act of Congress of March 3, 1869 (15 Stat. 454). Only
the exterior boundaries have been surveyed by the United States. See volume 5 of
General Land Office Plats of Private Land Claims in New Mexico, pp. 12, 13 (in the Na-
tional Archives),-also plat of T. 17 N., R. 1 1., N. M. P. M., correcting a portion of the
eastern boundary (on file in the Bureau of Land Management in Washington). The grant
was conveyed to the Government on December 27, 1934, by its contemporaneous owner;
and title was approved by the Attorney General on February 11, 1935. This land at all
times involved in the present appeal has been administered by the Department of Agricul-
ture under title III of the Bankhead-Jones Farm Tenant Act (7 U. S. C., 1952 ed., secs.
1010-1012).
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Consequently, they contend, the Goodner-Burk lease should be can-
celed as to :the area in conflict with their- application aind a lease issued
to them.'

The Mineral Leasing Act for Acquired Lands, however, contains no
authority for leasing minerals other than coal, phosphate, oil, oil
shale, gas, sodium, potassium, and sulfur. 30 U. S. C., 1952 ed., sec.
352. Consequently, the regulations cited by the appellants are inap-
plicable to uranium leases. The properly applicable regulations are
found in 43 CFR 200.31 to 200.36 (amendments to section 200.31(b)
and 200.32 in-the 1953 Supplement). Anaconda Copper mining
Company, A-26812 (January 27, 1954). These regulations do not re-
quire any particular method of land description.

Messrs. Goodner and Burk's application filed October 8, 1952, de-
scribed the land on which they desired a lease as follows:

The specific acreage requested under this lease is described by projection.
The NW4 of section 31, township 17 N, range 1 E and all of section 24, town-

ship 17 N, range 1 W and all of section 25, township 17 N. range 1 W, except that
portion which we understand has been previously leased for lode mining purposes.

The fee and rental enclosed encompasses 640 acres in section 25, township 17
N, range 1 W, for the reason that we do not know as a matter of fact that a
portion of this section has been previously leased, and in the event that it has not,
we would like to have the entire section. [None of the section, in fact, had been
previously leased.]

The question presented at the outset-is whether any land can be identi-
fied from the above description.

-Fractional -township 17 N., R. E., N.' M. P. M., was surveyed in
the field as recently as 1929 and- the intersections of the south and
north boundaries of section 29 with the eastern boundary of the Ojo
del Espiritu Santo grant were marked on the ground. See Field
Notes, New Mexico, Vol. 275, pp. 6, 8. These points are less than a
mile and a half from the ideal location of sec. 25, T. 17N., R. 1 W.
Under the circumstances it is concluded that the area Goodner and
Burk described by projection can be accurately located by modern
surveying methods, and hence is unambiguously identified.

The question for decision, therefore, becomes. whether the Goodner-
Burk application, admittedly filed earlier than the Parcell application,
loses priority merely because it described the area in conflict by
projection, rather than by metes and bounds. In Corbett v. Norcross,
35 N. H. 99 (1857), a' deed describing the granted land by reference
to- a plat made up solely by protraction was held effective to pass title
to a 200-acre area within a 60,000-acre unsurveyed tract. In Dctniels
v. Northern Pacific By. Co., 43 L. D. 381 (1914), the Department held
that a railroad selection of unsurveyed land, described only as what
would be, when surveyed, the SE1/4 of the NE /4 and the NE1/4 of the
SE'/4, sec. 30, T. 42 N., R. 4 E., B. M., Idaho, was sufficientlyl'certain



444] CLAIM OF JOHN W. FORTNER ET AL. 447
November 26, 1954

to segregate the land as against a settlement claim initiated after the
date of selection. In that case, as in the present one, there was a pub-
lic survey monument within less than 2 miles of the land described by
protraction. The Department said (43 L. D. at 387):

The precise locus of the land selected by the railway company, could, there-
fore, not only have been found to a reasonable certainty at the date of the selec-
tion, but fixed to a mathematical certainty at the date of Daniels's alleged
settlement.

In the absence of any applicable regulation or rule of law requiring
a more specific description in an application for a uranium lease, I
cannot hold that the Goodner-Burk application of October 8, 1952,
failed to segregate the land it described, so as to lose priority to the
appellants' application of November 17, 1952, merely because the
description was by projection rather than by metes and bounds.

There is consequently no ground for partially canceling uranium
lease BLM-A 032609 in order to issue a lease to the appellants for
the area in conflict.

Therefore,'pursuant to the authority delegated to the Solicitor by
the Secretary of the-Interior (sec. 23, Order No. 2509, as revised; 17
F. R. 6794), the decision of the Assistant Chief, Division of Minerals,
Bureau of Land Management, is affirmed.

-- -J. RIJ-EL ARMSTRONG,

Acting Solicitor.

CLAIM OF JOHN W. FORTNER AND
PREMIER INSURANCE COMPANY, SUBROGEE

Torts-Government Parking Lot-Licensees-Intervening Cause.

Under the law of Oregon, a Government employee parking his private motor
vehicle in a Government parking lot provided for his convenience is* gener-
ally an invitee. The Government owes a duty to such an invitee of exercis-
ing reasonable and ordinary care and providing reasonably safe premises.

An independent intervening cause of damage will relieve the Government from
acts which- may have originally had elements of negligence.

Where a sudden gust of wind blows paint from a spraying operation performed
by Government employees and deposits it on a parked motor vehicle 130
feet away, the Government is not liable to the owner thereof.

T-676 NOVEMBER 26, 1954.

John W. Fortner, 1028 N. 32d Street, Corvallis, Oregon, through
the Premier Insurance Company, c/o Huston & Thomas, P. 0. Box
866, Corvaltis'Oregon, filed a claim in the total amount of $26.50 for
compensation for alleged damage to Mr. Fortner's 1953 Ford auto-
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mobile as a result of foreign paint deposits being blown onto the vehicle
at the U. S. Bureau of Mines, Albany, Oregon.

The question whether the claim should be paid under the Federal
Tort Claims Act (28 U. S. (C., sec. 2671 et seq.) has been submitted to
me for determination. That act authorizes the settlement of any claim
againstthe United States on account of damage to property caused by
a negligent or wrongful actor omission of an employee of the Govern-
ment while acting within the scope of his employment, under circum-
,stances where the United States, if a private person, would be liable
to the claimant for such damage in accordance with the law of the
place where the act or omission occurred.

In United States v. Aetna Casualty and Surety Co., 338 U. S. 366
(1949), the Supreme Court held that an insurer subrogee may bring
suit against the United States under the Federal Tort' Claims Act.
Therefore, the interest of the Premier Insurance Company may be
considered by this Department.

According to the record before me, Mr. Fortner,' on June 29, 1954,
parked his automobile in an area reserved- for Government employees
at the Albany plant. A spray painting' operation was being conducted
on a building approximately 130 feet from the parked vehicle and it is
'alleged that particles of paint were blown by the wind onto 61aimant's
automobile, causing damnage in the amount of $2650. 

It should be noted that many cases have arisen as to the liability
of commercial parking lot operators or garage owners since the auto-
mobile became a widely used form of transportations However, as
comparatively recent as is this body of law, it has not been extended
in any general way to the problem presented when an industrial con-
cern or a governmental agency provides free parking space to its
employees as an incident to their employment. This has become a
common practice and the status of such employees in relation to the
invitee-licensee doctrines should be defined.

It is true that all industrial or Government parking lots are not
operated on a uniform basis. A greater degree 'of care or vigilance
may b exercised insome than in others. As a general rule, however,
space is specifically set aside; it is sometimes fenced and maintenance
to some extent is provided. In some instances guards may be on duty,
partly to protect the property of the employee and partly to prevent
use of the lot by unauthorized persons. In many cases, identification
cards are issued and: specific space is assigned, with records being kept
in the company office.

The, general acceptance: of this recent and growing rlationship
between employer and employee, both in industry and Government,

'For an early treatment of this subject, see Laurence M. ones, "The Parking Lot Cases,"
27 Georgetown Law Review 162 (1938). :
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would seem to imply that generally the employee is on the parking
lot by invitation and that there are mutual advantages in the arrange-
nent. Under most circumstances, he would not fit into the classifi-

cation of a "bare licensee."
I

The possible liability of the Government in this and in other tort
claims depends in part upon the legal duty, if any, owed by the Gov-
ernment to the claimant, which in turn depends on the status of the
claimant under the law of the jurisdiction in which the incident oc-
curred. Thus, if the claimant is a bare licensee generally the only
duty of the owner or occupier is to abstain from inflicting intentional,
wanton or willful injury or damage. Firfer v. United States, 288 F.
2d 524 (1953). Thus, the Supreme Court of Oregon has held:

The law is well settled that a bare licensee, barring wantonness or some form
of intentional wrong or active negligence by the owner or occupier, takes the
premises as he finds them.

Napier v. First Congregational Church of Portland, 70 P. 2d 43, 44
(Oreg., 1937). To an invitee or business visitor, the owner or occupier
of premises is required to exercise reasonable and ordinary care and
to provide reasonably safe premises.

There have been considerable differences of opinion as to both termi-
nology and definitions regarding the status of claimants injured while
on land.

In this connection, the definitions in the restatement should be. con-
sidered because the Restatement on Torts has been frequently cited in
judicial decisions of the State of Oregon. (See, for example, Briggs
v. John Yeon Co., 122 P. 2d 445, 446 (1942); Short v. D. R. B. Log-
ging Co., 235 P. 2d 341, 342, 344 (1951).) Section 332 of Volume 2 of
the Restatement on Torts defines a "business visitor" as "a person
who is invited to enter or remain on land in possession of another for
a purpose directly or indirectly connected with business dealings be-
tween them.' (Compare section 336 of the Restatement which is
representative of the increasing protection afforded the personal
safety of trespassers.)

As with all definitions, the supreme test lies in its application. The
major conflicts in this field arise in the determination whether cer-
tain individuals are included in the various categories, which in turn
hinge on the basis of the special obligation which is placed upon the
occupier of the land.

The two major theories applying these definitions have been dis-
cussed ably by Professor William L. Prosser in his Handbook of the
Law of Torts, 1951, page 637 et seq. The early theory which was once
dominant and which still represents the view of many of the courts
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is that the duty is arbitrarily imposed upon the occupier of land as the
price of the economic benefit which he derives or expects to derive
from the presence of the visitor. On this basis the "business" on
which the visitor comes must be one of Potential pecuniary profit to
the possessor of the land. This view is illustrated by Shearman &
Redfield on Negligence, Vol. IV, pages 793-94 (Rev. ed., 1941). The
authors make the most common distinction between an invitee and a
bare licensee.. They define these terms as follows:X

A business visitor, usually termed an invitee is one who has come upon. the
premises in connection with business of interest to both parties. One who is
on the premises for his own: convenience by permission or sufferance, has.the
status of a bare licensee. One who comes upon another's premises without per-
mission is a trespasser.

Accord Durbin v. Louisville & H. R. Co.,:219 S. W. 2d 99 5,997 (Ky.,

A second theory which has the support of many judicialdecisions
and which is increasingly followed is that the basis for liability is not:
an economic benefit to the occupier of land but is a representation to
those who are encouraged to 'enter the land for the landowner's own
purpose that the premises are reasonably safe. In many. of these
cases great stress is often laid upon invitation as well as whether the
occupier or owner. had knowledge of the presence of the visitor.
Akerson v. D. C. Bates and Sons, Inc., 14 P. 2d 953, 954 (Oreg. 1946).

This theory is exemplified by the judicial decisions which hold that
one who enters a building which is open to the public in order to
enjoy public facilities is considered an invitee For example one who
enters a free library to read or to secure some circulating books is
considered an invitee in those jurisdictions which follow the second
theory.- For a discussion of this theory and citation of illustrative
cases see Prosser on Torts, cited, supra, page 638 et seq.

.The courts of the State of Oregon have apparently ,adopted this
second basis of liability. See Napier v. First Congregational Church
of Portland, 70 P. 2d 43 (1937); Hise v. City of North Bend, 6 P. 2d

30 (1931).

It is obvious from the record that claimant was entitled, as a con-
dition of his employment, to park his automobile on a lot provided for
the convenience of employees on Government property. He was not
a bare licensee or a trespasser but was entitled to the reasonable and
ordinary care owed to invitees or business visitors. It is assumed, how-
ever, that as is usual in such employer-provided parking lots he parked
the vehicle without the assistance of an attendant and retained the
keys in his personal possession. The Government, therefore, did not
exercise any control over the vehicle and upon the approach of danger-
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would have been unable and without authority to move it. It may
be argued that this arrangement lessened, to a degree at least, the duty
owed by the Government to claimant.

Painting with the use of spray equipment is a common practice and
ordinarily is not associated with an element of damage to nearby
property. In the present case the painting operation was carried on
at a distance of approximately 130 feet from where claimant had
parked his automobile. It could not have been reasonably anticipated
that particles of paint would be blown such a distance. Only under
most erratic wind conditions would such an event be likely to occur
and such conditions could have gone unobserved by the person or
persons engaged in the painting work.

The weather report for June 29, 1953 for the Albany area shows
that winds were variable from 5 to 15 m. p. h. This would not be
sufficient to put the painters on notice that a possibility of damage
130 feet distant existed. It is reported, however, that ordinarily the
wind in Albany is gusty and not well defined in direction. A possible
explanation, therefore, is that a sudden freakish gust of wind swept
over the area while the paint sprayers were operating and carried
paint to claimant's automobile.

If such was actually the case this would be an independent, inter-
vening cause of the damage inflicted and the Government would be
relieved of any negligence which might have originally been present.
The rule is stated in Leavitt v. Stamp 293 Pac. 414 (Oregon, 1930),
as follows:

In regard to an intervening, efficient, proximate cause, in such cases it may
be stated that a prior and remote cause cannot be made the basis of an action
for negligence, if such remote cause did nothing more than furnish the condition
or give rise to the occasion by which the injury was made possible, if there
intervened between such prior or remote cause and the injury a distinct, suc-
cessive, unrelated, and efficient cause of the injury, even though such injury
would not have happened but for such condition or occasion. If no danger
existed in the condition, except because of the independent cause, such condi-
tion was not the proximate cause. * * *

The record in the present case fails to disclose any negligent act
on the part of Government employees. The only possible basis for
negligence which could have arisen would have been in the fact that
the painting operation was undertaken at a time when strong winds
were blowing. The weather report cited above shows that this was
not the case.

DETERMINATION

Therefore, in accordance with the provisions of the Federal- Tort
Claims Act and the authority delegated to me by the Secretary of the
Interior, I determine that: (a) the damage to the property of John
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W. Fortner, on which this claim is based, was not caused by a negligent
or, wrongful act or omission of an employee of the United States
Department of the Interior; and (b) the claim of John W. Fortner
and the Premier Insurance Company must be denied.

J. REVEL ARMSTRONG1,

Acting SolUcitor.

CHARLES R. KIPPEN

A-26971 Decided November 26, 1954

Grazing Privileges-Transfer of License or Permit-Lessee.
A written lease agreement is terminated through surrender by operation of

law when, before the expiration of the term of such a lease, the then owner
of the leased premises and the lessee enter into and completely perform a
new lease agreement containing different provisions from those in the prior
lease as to rent, the length of the term, and the conditions under which
the premises are leased.

A transfer of a grazing license or permit from base property which is not
owned by the transfer applicant is not authorized without the written con-
sent of the owner or owners and any encumbrancers of the property where
the transfer applicant is not a lessee of the base property at the time when
the application for transfer is filed.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

Charles R. Kippen has appealed to the Secretary of the Interior from
a decision of December 9, 1953, by the Acting Director of the Bureau
of Land Management which affirmed the rejection of Mr. Kippen's
application for grazing privileges on the Federal range, Utah-Idaho
Unit, Nevada Grazing District No. 1. (Sections 2 and 3 of the Taylor
Grazing Act, 43 U. S. C., 1952 ed., secs. 315a, 315b.) Mr. Kippen's
application was dated December 4, 1951.

In a decision of January 31, 1952, the range manager of Grazing
District No. 1 affirmed an earlier decision dated December 17, 1951,
rejecting Mr. Kippen's application for the reason that the dependency
by use of the Kippen base lands had been transferred to other base
lands under section 7(b) of the Federal Range Code (43 CFR
161.7 (b)), and therefore the base lands described in Mr. Kippen's ap-:,f
plication no longer had dependency by use within the district. Mr.
Kippen appealed from the rejection of his application and a hearing
was held before a hearings examiner on September 29, 1952, at Elko,
Nevada. Ten persons, nine of whom were permittees on this range,
were recognized as interveners atthe hearing.

'-The nine permittees are: Martin Ithurbide, C. Michaelson, Forest Pritchett, Claude
Sutton, Carson Brothers, Clarence M. Keller, Porter Brothers, Willard Peterson, L. W.
and W. F. Peterson.

4,5i2
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The examiner affirmed the range manager's decision in a decision
dated December 30, 1952, and, on Mr. Kippen's appeal, the examiner's
decision was affirmed by the Acting Director on December 9, 1953.

The base property owned by Mr. Kippen which was denied de-
pendency by use is called the Sclmalz Brothers lands. It consists of ap-
proximately 10,000 acres of land in Morgan County, Utah. For many
years prior to May 1, 1950, this land was owned by the Schmalz
Brothers Company, a Utah corporation, and Edwin L. Schmalz and.
between 1931 and 1949 the land was leased by Schmalz Brothers to
Jean P. Etchart, who used the land for grazing livestock. By warranty
deeds, executed May 1 and May 4, 1950, and recorded on May 5, 1950,
the Schmalz Brothers Company and Edwin L. Schmalz conveyed the
base property to Ardeth and Sarah Mortensen. Mr. Kippen purchased
the land from the Mortensens by warranty deed of July 27, 1951.

The Schmalz Brothers lands are summer grazing lands which are
used from about May 10 until the middle or end of October. Most of
the grazing privileges on the Federal range which were allotted to Mr,
Etchart on the basis of the dependency by use of the Schmalz Brothers
lands authorized winter grazing use (from November 1 to March 31)
on the Federal range in the Utah-Idaho unit of Nevada Grazing Dis-
trict No. 1. The dependency by use of the Schmalz Brothers lands re-
sulted from the livestock operations of Mr. Etchart as lessee and
amounted to 3,000 animal-unit-months. 2

On February 17, 1950 Mr. Etchart was allowed grazing privileges
for the 1950-1951 grazing season to the extent of 3,000 animal-unit-
months less 10 percent, or 300 animal-unit-months, nonuse for conser-
vation purposes. On November 16, 1950, Mr. Etchart filed an amended
short form application for a nonuse license for the entire season. This
application stated that there had been no change in the "base setup,"
although the Schmalz Brothers had sold the base land to the Mor-
tensens.

On December 20 and 21, 1950, Mr. Etchart filed nine applications for
the transfer of his grazing privileges to use the Federal range (based
on the dependency by use of the Schmalz Brothers land) to land con-
trolled by the nine permittees who intervened at the hearing. On
October 16, 1951 the Regional Chief,,Division of Range Management,
approved the transfers of the dependency by use from the Schmalz
Brothers lands to land controlled by the nine interveners. The nine
interveners, who purportedly acquired the grazing privileges which
had previously attached to the Schmalz Brothers lands bought these
privileges from Mr. Etchart who sold out his livestock operation.

2 The hearing examiner's reliance on this figure is followed for purposes of this proceed-
ing although it is not established that part of these grazing privileges was not based on
other private land.
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The departmental regulation (43 CFR 161.7 (b)) pursuant to which
the transfer was approved provides:

Upon application by a licensee or permittee, and after reference to the advisory

board for recommendation, the range manager may allow a license or permit

based on ownership or control of land to be transferred to other land or a license
or permit based on ownership or control of water to be transferred to other water-
within the same service area: Provided, That such transfer will not interfere
with the stability of livestock operations or with proper range management and,
will not affect adversely the established local economy: Provided further,That
no such transfer will be allowed without the written consent of the owner or
owners and any encumbrancers of the base property from which the transfer is
to be made, except that when the applicant for such transfer is a lessee without
whose established livestock operations such property would not have dependency
by use or priority, such consent will not be required. Upon the allowance of a
transfer under this paragraph, the base property from which the transfer is made
shall lose its dependency by use or priority to. the extent of the license or permit
transferred.

At the hearing on whether the rejection of Mr. Kippen's application
was proper, the principal issues concerned the control of the Schmalz
Brothers lands at the time of the filing of the applications to transfer 
the dependency by use from that property to property controlled by
otherpermittees. The range manager and Bureau officials contended
that, as a result of a written lease between Mr. Etchart and Schraalz
Brothers, Etchart was lessee of the base lands during the entire year of
1950. It was argued on behalf of Mr. Kippen that an entirely new and
different lease was agreed upon and completely performed by Mr.
Etchart and Mr. Mortensen after Mr. Mortensen purchased the base
lands from Schmalz Brothers; that the new lease terminated when,
the lands were vacated by Mr. Etchart on or about October 24, 1950;
and that as'the.applications for transfer of the grazing privileges
were filed after the expiration of Mr. Etchart's lease with Mr. Morten-
Sen, the applications should have been denied.

In his decision of December 30, 1952, the hearing examiner held that'
Mr. Etchart had not operated under'. his lease with Schmalz Brothers
but had- used the :Schmalz-Mortensen lands during the 1950 season
under: an oral lease, with Mr.. Mortensen, written evidence of whunich
appeared in Mr. Mortensen's letters of May 5 and October 25, 1950.
However, the examiner held: that Mr. Etchart had the same contro]
of the, Schnalz Brothers landis in. 1950 as he had had under his previous
year to year leases with Schmalz Brothers; that his grazing licenlse
which he wanted t6 transfer had been based on his 1950 summer's use
and did not expire until March'31, 1951 -that his control of the Mor-
tensen lands was sufficient to entitle him to a license on the Federal
range for the winter grazing season; and, therdfore, that his appli-
cations to transfer the license were timely filed.

The. Acting Director's decision affirmed the examiner's decision
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primarily upon the grounds that Mr. Etchart "is a lessee without whose
established livestock operations such property would not have de-
pendency by use" within the meaning of the above-quoted regulation
and that he was entitled to grazing privileges on the Federal range
at the time when he applied for the transfer.

Neither the hearing examiner's nor the Acting Director's decision
specifically considered the meaning and effect of the language of the
second proviso of 43 CFR 161.7 (b) that no transfer of grazing priv-
ileges "will be allowed without the written consent of the owner or
owners and any encumbrancers of the base property from which the
transfer is to be made, except that when the applicant for such transfer
is a lessee without whose established livestock operations such property
would not have dependency by use or priority, such consent will not
be required." (Italics supplied.)

Mr. Mortensen, who owned the base property when the transfer
applications were filed, did not consent to the transfer, but protested
against its allowance in a letter received by the range manager on
February 2, 1951, and again at a meeting on June 28, 1951, of the
advisory board. .Mr. Mortensen was notified of the dismissal of his
protest in a letter of August 10, 1951, from the range manager. Mr.
Kippen, owner of the base property when the transfer was approved,
applied for the grazing privileges in dispute for his own use. It is
clear therefore that the, owners of the property did not give their
written consent to the transfer of grazing privileges from the Schmalz
Brothers lands.

The hearing examiner found that Mr. Etchart's use of the base
lands during 1950 was as lessee under an oral agreement with Mr.
Mortensen, and that Mr. Etchart vacated the lands under that agree-
ment on or before October 24, 1950. However, the above-quoted
regulatory provision permits only the conclusion that if Mr. Etchart
was not a lessee of the Schmalz Brothers lands on December 20 and
21 when he filed the applications for transfer, the transfer was not
authorized under 43 CFR 161.7 (b) because the owners did not con-
sent to it. Accordingly, consideration must be given to the question
whether Mr. Etchart was a lessee of the base property when he filed
the applications for the transfer of the grazing privileges from that
property.

On October 19, 19.50, Mr. Marcellus Palmer, agent for the inter-
veners, submitted to the range manager an undated, unacknowledged
instrument purporting to be a lease of the Schmalz Brothers lands to
Mr. Etchart for the year 1950.3

2Tr. p. 5. All page numbers hereafter, unless otherwise noted, refer to the transcript
of the hearing on September 29, 1952, in this case at Elko, Nevada.
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The instrument, entitled' "GRAZING LEASE ' recites first that
"THIS INDENTURE, [is] made and entered into this First day of
January, 1950 * * *," and provides for the leasing by Schmalz
Brothers, as lessor, to Jean P. Etchart, as lessee, of approximately
10,000 acres of land in Morgan County, Utah, described by township,
range, and section numbers. The term of the lease is from the 1st
day of January 1950, to the 31st day of December 1950, for which
the lessee agrees to pay the sum of $2,800 of which $1,000 is due and
payable on the 1st day of May 1950, and the balance of $1,800 is due
and payable-on the Ist day of October 1950.. The instrument provides'
that the lessee shall at the expiration of the lease deliver the premises
to the lessor in good order and condition; that the lessee shall have
the right to sublease; that the lessee shall have first right to purchase
the properties if they are offered for sale during the term of the lease;
that if the lands should be sold during the term of the lease they "are
sold" subject to the lease; and that if the leased lands are unsold at
the expiration of the lease term the lessee is granted an option to con-
tinue the lease "for another period." The instrument also contains a
provision for right of reentry by the lessors without notice to the lessee
if the rent remains unpaid 30 days after it is due, and a covenant by
the lessee to discharge all costs, attorney's fees and other expenses
that may arise from enforcing the covenants of the agreement.

There is some controversy as to whether this lease was actually
executed by Schrnalz Brothers and there are other factors which would
raise a question as to whether the lease was otherwise valid. How-
ever, aside from the question as to whether a valid, agreement was
entered into between Schmalz Brothers and Mr. Etchart, there is un-
controverted evidence that if any lease for 1950 was agreed upon be-
tween these parties, such a lease was terminated by operation of law
when Mr. Etchart entered into a new lease agreement with Mr. 
Mortensen. The new lease agreement was evidenced by 1etters dated
May and October 25, 1950, from A. R. Mortensen to Mr. Etchart. It
was stipulated at the hearing that these letters were received by Mr.
Etchart.

The letters are as follows:
MAY 5, 1950.

Mr. JEAN P. ETCHART,

Suset, Utah.

DEAR JEAN:

It will probably be;no surprise to you to hear that I have closed the deal with
the Schmalz Brothers Co., and have taken possession of all their holdings in
Morgan County. In confirmation Iof our severail conversations you may use this
land for grazing purposes during the 1950 season for $3,300.00. 50%o due and
payable when you enter on the range and the balance when you sort or remove
your lambs this fall. -
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This arrangement, of course, is contingent upon your using the range according
to acceptable practices, and your limiting the number and kind of livestock placed
thereon so as not to exceed the carrying capacity.

I am making arrangements to continue the road to the top of the ridge between
Cottonwood and Dry Creek, and it should be completed in time for you to use it.
I may also wish to do some improvement work at waterholes, fences and
buildings.

Very truly yours, A. I. Moa'rrN.

OOTOBER 25, 1950.
Mr. JEAN P. ETCHART,

Sunset, Utah.

DEAB SIm:
This is to confirm our last conversation in which you stated that Tuesday Oct.

24, 1950 would be your last day on my range for the 1950 grazing season. On
visiting the range this morning I found that you had vacated according to your
promise and a later telephone call from Mrs. Etchart confirmed my findings.

I wish to thank you for your past patronage.
Very truly, A. R. MonrEwsEN.

Evidence at the hearing showed definitely that the agreement as set
forth in Mr. Mortensen's letter of May 5, 1950, was accepted by Mr.
Etchart; that a canceled check dated May 9, 1950, for $1,650 from Mr.
Etchart to Mr. Mortensen was payment for one-half of the rental

required by the letter of May 5. Another canceled check dated Septem-
ber 13, 1950, in the 'same amount drawn in favor of Mr. Mortensen
by Mr. Etchart, was payment by Mr. Etchart for the balance due for
the season's grazing (p. 21). Sometime after May 5, 1950, Mr. Etchart
took possession of the base lands, and he vacated the lands on or before
October 24, 1950, in accordance with an oral promise to Mr. Mortensen
that he would do so (p. 22 ).

The period of Mr. Etchart's lease under the agreement with Mr.
Mortensen was the 1950 grazing season, which period was conunonly
understood to extend from about the 10th or 15th of May (p. 28) until
the middle of October, or not after November 1st (pp. 26, 27). Mr.
Etchart paid rent for the 1950 grazing season only to Mr. Mortensen
and had possession of the land only during the term agreed upon with
Mr. Mortensen. Mr. Etchart's testimony at the hearing indicates that
after the Mortensens purchased the base property, Mr. Etchart did not
refer to or rely upon any written agreement with Schmalz Brothers

(pp. 34, 35).
In the absence of a specific provision to the contrary, ordinarily a

tenant is not deprived of his leasehold estate by a sale of the premises
(3 Thompson, Comnentaries on the Modern Law of Real Property,
sec. 1335). Thus, if at the time when the base lands were sold to
the Mortensens, a valid lease agreement for use of the base lands for

S80155-55--32
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1950 existed, and if the Mortensens had had actual or constructive
notice of the lease the sale of the land would have been subject to
such a lease and the Mortensens would have been lessors under the
lease in the absence of a specific agreement to the contrary. How-
ever, there cannot be two contradictory leases of the land at the same
time,' and any lease: may be terminated when the parties thereto make
a new agreement as lessor and lessee so as to work the surrender of
an -unexpired lease term by substitution of a new lease for the old (3
Thompson, sura, secs. 1207, 1495). A lease is surrendered by oper-
ation of law when the tenant accepts from the landlord a new lease,
to begin immediately, or at any time during the existence of a previous
lease (4 Tiffany, The Law of Real Property, sec. 962). It has been
held that the execution of a new lease to a tenant before the expiration
of an existing lease and performance under the new lease- amount
to a surrender of the old lease by operation of law and bring about
the release of both parties from obligations created under the old
lease, the release of one party being the consideration for, the release
of the other. Diamanti v. Aubert, 251 Pac. 373 (Utah, 1926).

It is possible, of course, that a later agreement entered into by a
lessor and a lessee before the expiration of an existing lease merely
modifies rather than terminates a prior lease. However, where a.
second lease agreement is complete, providing for a different term, at;
a different ental, and on different conditions from the prior lease,
the later agreement supersedes the earlier one, amounting to a sur-
render 'by operation' of law of the 'earlier agreement (Peterson v.
Betts, 165 P. 2d 95, 106 (Wash., 1946)). The complete performance
of a new agreement is evidence that the parties intended that an incon-
sistent prior agreement should be terminated. Cf. Barber v. Smyhe.
143 P. 2d 565, 569-570 (Wyo., 1943).

It is clear that the covenants and agreements of the written instru-
ment involved in this case are contradictory to and inconsistent with
the provisions of the completely performed agreement between Mr.
Etchart and Mr. Mortensen, as the amount of 'rent, the term of the'
lease, and the covenants of the parties under the written' agreement
were different from those under the lease agreement which, in 'fact,
was fully carried out by Mr. Etchart 'and Mr. Mortensen. When
the principles of the above-cited cases are applied'to the -circumstances
of this case,'it appears that Mr. Etchart's complete performance of
the agreement with Mr. Mortensen eectively terminated, by oper-'
ation of' law, any lease agreement for 1950 which-imay have existed
with' Shmalz Brothers:.'

On the basis of uncontrovered evidence at the hearing that the new
4 WUZam,8 v. Young, 1 At]. 1118 (N. J., 1910), and f Grber v. Gianela, 33 Pac. 458

(Calif., 1893).
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agreement between Mr. Mortensen and Mr. Etchart regarding use of
the base lands during 1950 was completely performed, it is concluded
that Mr. Etchart held the lands during the 1950 grazing season under
an informal lease with Mr. Mortensen, written evidence regarding
which appears, in Mr. Mortensen's letters of May 5 and October 25,
1950, to Mr. Etchart, and that Mr. Etchart's lease of the land during
1950 terminated on or before October 24, 1950. It follows that Mr.
Etchart was not a lessee of the base lands on December 20 and 21, 1950,
when he filed applications for the transfer of the grazing privileges
from those lands.

Since Mr. Etchart was not a lessee of the base lands when he filed
applications for the transfer of grazing privileges therefrom, and
the 'applicable departmental regulation (43 CFR 161.7(b)) provides
that no transfer will be allowed in these circumstances without the
written consent of the owner or owners of the base property, the trans-
fer of grazing privileges in this case was not authorized because the
owner of the base property did not consent to the transfer. Accord-
ingly, the decision of the Acting Director of the Bureau of Land Man-
agement allowing such a transfer was incorrect.

Therefore, pursuant to the authority delegated to the Solicitor by
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17
F. R. 6794), the decision of the Acting Director of the Bureau of Land
Management is reversed, and the case is remanded for action con-
sistent with this decision.

J. REUaL ARMSTRONG,

Acting SolZicitor.

AUTHORITY TO ISSUE PATENT WITHOUT RESERVATION OF OIL
AND GAS WHERE SUBSEQUENT TO A CONSENT BY THE ENTRY-
MAN TO SUCH A RESERVATION THE UNITED STATES HAS ISSUED
AN OIL AND GAS LEASE AND THEREAFTER HAS CLASSIFIED
THE LAND AS NOT PROSPECTIVELY VALUABLE FOR OIL AND GAS

Oil and Gas Reservation in Patent-Entryman's Rights-Oil and Gas Lease,
Efect on Rights of Surface Entryman-Homestead Entry-Patent-

- Authority to Exclude Adverse Interest Established Under Authority
of Law-Secretary of the Interior, Authority.

'The act of July 17, 1914 (38 Stat. 509, 30 U. S. C. secs. 121, 124), which au-
thorizes the issuance of nonmineral patents with a reservation, inter alia, of

: oil and gas when the land is withdrawn, classified, or known to be valuable
for those minerals permits entrymen "at any time before final entry, pur-
chase, or approval of selection or location" to show that the lands are in fact
nonmineral in character and thereupon to receive a patent without such a
reservation. .
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Where land in an entry has been classified as valuable for oil and gas and the
entry has been impressed with a reservation of those minerals with the entry-
man's consent, the Mineral Leasing Act of February 25, 1920 (41 Stat. 437,
30 U. S. G. sec. 18I, Set seq.) has invested the Secretary with certain discre-
tionary authority, and with certain obligations with respect to the lessee,
the United States and the State as a beneficiary under the lease, which he
is powerless to surrender to the entryman absent a specific statute which,
either in terms or by clear implication, so requires.

Where an interest has been created under authority of law in possible mineral
deposits properly reserved in a homestead entry which is adverse to the
claim of the entryman and the land is thereafter classified as nonmineral in
character, patent may issue to the homestead entryman only if the adverse
interest is excepted from the grant.

The Secretary's authority to finally dispose of public lands is limited to that
conferred upon him by law. The interest of the United States in its oil and
gas leases is an interest in public realty and is subject to the rule just
stated, Pace v. Carstarphen et at., 50 L. D. 369, distinguished.

M-36254 DECEMBER 28, 1954.

To THE DIRECTOR, BUREAU OF LAND MANAGEMENT.i

You have asked my opinion as to whether or not an unrestricted
patent may be issued to an entryman who consented to a reservation
of the oil and gas in the entered land if after such consent an oil and
gas lease was duly issued by the United States and, thereafter, the land
was classified as being without prospective value for such minerals.
* The facts areas follows:

On October 29, i927, Frank L. Glebe made reclamation homestead
entry, Cheyenne 046000 for Farm Unit "B", the S 1/2SV2NE EY4,
N/2SW1/ 4 and the NW/ 4 SE14 sec. 9, T. 22 N., R. 60 W., 6th P. M.
Final homestead proof was filed on April 4, 1952. On :February 5,
.1952, the Geological Survey reported that the land was prospectively
valuable for oil and gas. On March 20, 1952, Mr. Glebe,' after being

* afforded an opportunity to prove the land to be without value for oil
and gas, filed his consent to take title to the land subj ect to a reservation
to the United States of the oil and gas as to the N/2SW1/4 and, the
NWt/4SE/ 4 sec. 9 having previously assigned out of the entry the;
S1/2S1/2NE1/4 sec. 9.

On March 8, .1954, the 'entryman's attorney inquired whether the
lands are now considered to be valuable for oil and gas and, if they
are not,. whether patent may' be issued without a mineral reservation.
On March 23, 1954, the Geological Survey'reported in response to your
request that the land has -no prospective value for oil and gas.

I am informed that, pursuant to your general practice, you would
issue a patent in this case without a reservation of oil and gasif there
was no outstanding oil and gas lease for. the land. The question, there-
fore, is whether such a patent can now issue subject to the oil and gas
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lease which would have the effect of subrogating the patentee to the
rights of the United States as lessor or whether, assuming as appears
to be the case, that a reservation to the United States of the oil and
gas deposits cannot now be made, patent should nevertheless except
the oil and gas lease including the interest of the United States as lessor.

The first question is whether in viewr-of the privilege granted an
entryman to disprove the mineral character of the land at any time
before final entry, if after lease issuance the land is classified nonoil
and gas land the lease may be canceled.

The language of the 1914 Act, if considered without reference to
any other act, is susceptible of the construction that an entryman would
be entitled to an unrestricted patent to the land including all interests
in the minerals if he proved at any time before final entry that the land
was not valuable for oil and gas. In this case the entryman made
no such proof before final entry, or at all. Nonetheless it is possible
that if the suggested construction were valid, the fact that the deter-
mination of nonmineral value was made after final entry and not as
the result of entryman's proof to that effect might be immaterial. It
appears, however, that the purpose and intent of the 1914 Act must
necessarily be held to be modified by the provisions of the 1920 Act
authorizing the issuance of oil and gas leases for deposits reserved in
entries and patents. Congress cannot be presumed to have authorized
the granting of rights which shall be subject from the date of the
grant to being defeated at any time by the provisions of a prior act,
at least in the absence of a clear intent to do so. On the other hand,
the issuance of an oil and gas lease pursuant to a direction of law
binds the Secretary to an obligation of contract which cannot be
avoided without proper cause. See United States v. Banc of the
Metropolis, 15 Pet. 377, 392 (1841) and Perry v. United States, 294
U. S. 330, 352 (1935). It is believed that the 1920 leasing act was in-
tended and did modify the 1914 Act to the extent necessary to main-
tain the obligation of contracts entered into under authority of that
leasing act. It follows that a lease properly issued cannot be cancelled
merely to permit of the issuance of an unrestricted patent to an entry-
man because of a subsequent change of classification of the land. Pace
v. Carstarphen et al., 50 L. D. 369 is not the contrary. There an oil and
gas permit was issued for land in an outstanding settlement claim at
a time when the land was not withdrawn, classified, or valuable for
oil and gas.

The next question is whether a patent may issue subject to the oil
and gas lease. Initially it should be stated that, in that event, the
patentee would become the lessor invested with all the powers now
exercised by the Secretary. All rentals, royalties and other payments
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now payable to the United States for distribution as provided in the
Mineral Leasing Act would then be payable to the patentee. With
respect to the lessor's powers under the lease, many of them are dis-
cretionary. Thus, the Secretary may require the lessee to comply with
regulations duly issued by the Secretary including operating regu-
lations or to unitize his leas with other leases. Under the law and
regulations promulgated by him the Secretarv exercises a wide dis-
cretion over oil and gas leases in many ways. He has authority to
suspend operations or production or both, to waive or reduce rentals
and royalties to require the lessee to drill upon demand and to do
other things affecting the lessee's rights and interests Through the
years the Secretary has exercised his discretion liberally in favor of
'the lessee where that could be done without injury to the United
States so that lessees may reasonably anticipate the conditions under
which they may expect to operate. For example, although he has the
authority to specifically require lessees to drill any wells he may deem
necessary or proper, he has not imposed any requirement for the
initial drilling of a well or wells before any discovery has been made
on a lease except in the case of drainage and even then he has given the
lessee the alternative of paying compensatory royalty. This general
practice results from the fact that although the Secretary has been
zealous to act in the best interest of the United States, he acts with
different motives than the ordinary land owner, whose first interest
is his own profit. The Secretary exercises the powers of a lessor with
respect to many thousands of leases. Aside from the fact that he
recognizes that a liberal policy with respect to individual leases does
not under the actual conditions impede or slow up the development of
oil and gas from the total area under Federal lease, he considers the
conservation of oil and gas to be of major importance and that in
order to effect such conservation it is sometimes necessary to forego a
more immediate profit.

If an entryman became the lessor of such a lease and thus invested
with the powers of the Secretary, the lessee could no longer antici-
pate the conditions that might be imposed. - For one thing, the inter-
est of the then lessor would probably be to'endeavor to obtain pro-
'duction at as early a date as possible and having the right to require
that the lessee begin the drilling of a well without regard to the lessee's
own wishes or to his ability to comply he might well be expected to
do so.

The normal desire to profit as much as possible under the lease
would also be an incentive not to suspend operations- or production

-nor to reduce or waive rentals or royalties in cases where -the lessee
would expect favorable action from the Secretary because of the past
practicein such cases. .' -
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It cannot be presumed that Congress, when it invested the Secre-
tary with such broad discretion, intended that the power to exercise
that discretion should be assignable to anyone. To do so it would first
be necessary to conclude that Congress had delegated that power to
the Secretary. Sioux Tribe of Indians v. United States, 316 U. S. 317,
326 (1942). For the Secretary "cannot override the expressed will
of Congress, or convey away public lands in disregard or defiance
thereof." Brfenning v. Chicago, St. Paul, etc. Ry., 163 U. S. 321,
323 (1896), and cases cited. In addition to the principle that the
Secretary cannot surrender jurisdiction that has been regularly vested
in him by law, see West v. Standard Oil Co., 278 U. S. 200, 220 (1929).
If any Secretary saw fit to abuse the discretion so vested in him Con-
gress could afford. a remedy, but if the lessor's interest -should pass
into private control the supervision of Congress over the lessor would
be at an end. The statutory power to require conservation of the oil
and gas would be lost. Equally important the lessee's rights and
duties would no longer be (in effect) fixed by custom but would be
subject to the discretion of one whose interests and consequently whose
motives and acts would be different. Thus, the assignment of the
lessor's interest would have the practical effect of impairing the Sec-
retary's obligations implicit in the lease contract. That contract was
entered into under the authority of Congress which has exclusive
jurisdiction over the public lands and minerals except to the extent
that it delegates it. The lessor's interest in the oil and gas lease is
a property interest in the public lands and as such it cannot be dis-
posed of without legislative authority. Irvine v. Marshall, 20 How.
558 (1857) ; Light v. United States, 220 U. S. 523 (1911); 15 Comp.
Gen. 96; 14 Comp. Gen. 169; 34 Op. Atty. Gen. 320. Beyond ques-
tion, Congress can authorize the assignment by the United States of
its lessor's interest or by the Secretary of his jurisdiction but lacking
such a delegation of authority express or reasonably implied the Sec-
retary can no more assign his jurisdiction over the lease or the lessor's
interest to a private person than he can surrender his jurisdiction over
the public lands or cancel the lease for a reason not authorized by law.

In addition the Secretary owes a duty not only to the United States
but to the State in which the lease is situated not to surrender the
lease to anientryman. Section 35 of the 1920 Act, as amended, requires
that of all moneys received under the Act, 37/2 percent shall be paid
to the State within the boundaries of which the leased deposits are
situated for the purposes therein stated; the remainder to inure to
the United States for reclamation and general purposes. In practical
effectthen the State holds a three-eighths interest in the lessor's pro-
ceeds of such: a lease and so long as the lease subsists the Secretary has
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the obligation to receive and pay into the Treasury that proportion of
the rentals, royalties and other payments under the lease to the credit
of the State. Of course, he has an equal obligation to pay the re-
mainder into the Treasury to be credited as provided by law. All
such moneys are due or are to become due to the United States bv
virtue of the lease contract executed pursuant to a law which neither
in terms nor by implication contemplates that the contract may be
assigned so as to defeat that express requirement. It goes without
saying that the Secretary cannot do by indirection what he cannot do
directly and since he cannot divert payments actually made to him
under the lease he cannot require that payments to become due under
the lease in the future be disposed of other than by payment into the
Treasury in the prescribed anner.

It is not questioned but that Congress may provide for a transfer of
the lessor's interest as it did by clear implication in the act of Septem-
ber 6, 1950 (64 Stat. 769, U. S. C. 1033), when' it authorized the
sale of certain reserved mineral interests "Notwithstanding any other
provision of law * *

This leaves for consideration the question whether a patent may
issue for the land exclusive of the oil and gas lease, thus leaving the
title to the oil and gas in the United States only for the duration of
the lease.

There is no doubt but that if it should develop that one of the three
40-acre tracts in the entry is not the property of the United States
patent could issue for the remaining tracts still owned by the United
States. And it is settled in the Department that where roads, trails,
bridges or other improvements have been made on public lands and
are being maintained under authority of law and the lands are there-
after disposed of the patent may except the portion of that land that
is devoted to such improvements. Instructions of January 13, 1916,
44 L. D. 513. Beyond question, the lease here was issued and exists
under authority of law. The principle under which it and the deposits
which it segregates would be excepted is the same as it is in the excep-
tion of land containing improvements constructed under. authority
of law.

I conclude that a patent may issue in this case only if the oil and
gas deposits are excepted from the grant so long as the outstanding
oil and gas lease shall continue in force. The patent should also pro-
vide that the title to such deposits shall vest in the patentee, his suc-
cessors and assigns upon the termination of said lease.

J. REUEL ARMSTRONG,

Aoting olicitor.
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ACCRETION

Title to land formed by ac-
cretion to public land which
extends across the former bed
of a river to the record posi-
tion of land disposed of when it
was on the opposite bank vests
in the United States and as
public land in thereafter sub-
ject to disposition under the
Mineral Leasing Act -- _

ADMINISTRATIVE PRACTICE

Under the act of Iune 25,
1910, as amended, providing for
the determination of heirs and
the approval of wills of de-
ceased Indians who have left
trust or restricted estates, the
Secretary of the Interior has
implied authority to allow all
just claims against such es-
tates… _… __

Having been recognized by
the Congress, the departmental
practice of allowing claims
against trust or restricted In-
dian estates has in effect re-
ceived the approval of that
body ---------------------

The Secretary of the Interior
may, in his discretion, deter-
mine what income from trust or
restricted Indian estates shall
be applied in payment of claims
against the estates, and a regu-
lation which permits such

Page

327

37

37

ADMINISTRATIVE PRACTICE- Page
Con.

claims to be paid from any in-
come which may accrue from
the decedent's trust or re-
stricted property after his
death is valid -- ___-__-_ 37

It was appropriate for the
manager of a land and survey
offlce, in transmitting oil and
gas lease forms for execution
by a person whose application
for a noncompetitive oil and
gas lease had been approved,
to fix a titne limit of 30 days
for action by the applicant, and
to reject the application upon
the applicant's failure to com-
ply with this requirement---- 58

As the action of the manager
of a land and survey office in
fixing a time limit for the exe-
cution of lease forms by the
successful applicant for a non-
competitive oil and gas lease
was not required by any statu-
tory provision or departmental
regulation, the manager's re-
quirement could be waived by
the head of the Department
(or his delegate), but such a
waiver would be justified only
upon the basis of a showing
that compelling equitable fac-
tors warrant such action- - 58

In a case&where lease forms,
together with a notice that they

465
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ADMINISTRATIVE PRACTICE- Pag
Con.

should be executed within 30
days, were accepted from the
postal service'at an applicant's
address by the applicant's
mother as his agent, the fact
that she failed to call the docu-
ments to the applicant's at-
tention during the period of
time prescribed for action by
him would not warrant the
waiver of the time limit and
the reinstatement of the appli-
cation after it had been re-
jected because of the failure
of the applicant to ct within
the prescribed time limit _:

An extension. of an oil and
gas lease granted by a com-

A tpetent official of the Depart-
ment of the Interior, though
based upon an error of law and
requiring cancellation, segre-
gates the land embraced in the
lease, and prevents initiation of
rights by other lease applicants
so long as it remains uncan-
celed of record - -------

The rule of the Department
that no application will be re-
ceived and no rights will be
recognized as initiated by the
tender of an application for a
tract of land embraced in an
entry of record until such entry
has been canceled and the can-
cellation noted on the records
of the local land office is not ap-
plicable to the initiation of
rights undet the mining laws
on lands subject to such laws-i

58

116

161
Principles of orderly admin-

istration dictate against the re-
opening of swampland selection
proceeding more than 39 years
after the selection was finally
rejedted_1__7_ _-__-____ - T0

The longstanding depart-,.
mental practice of awarding;'
dower rights to the widows,

ADMINISTRATIVE PRACTICE- Pags
Con.

and estates by the courtesy to
the widowers, of I n d i a n
spouses who died while owning
restricted Indian allotments
on the theory that such rights
and estates are implied inci-
dents of estates of inheritance
should also be followed to the
same extent as elsewhere in 
Montana, whose law on these
subjects cannot be regarded as -
peculiar- -___--__---_-_-__ 307

Where the Bureau of Land
Management has not inter-
preted as mandatory the re-
quirement that applicants for
oil and gas leases on acquired.
lands submit with their appli-
cations the detailed statement
of other interests required by
regulation (43 CFR 200.5), and
the Department holds that
compliance with the regulation
is mandator,' a period of time
may be allowed for the correc- -
tion of applications defective,
only in this respect, without,
loss of priority, in order to pre-
vent unfairness to applicants
who relied on the Bureau's in-,
terpretation of the regulation_ 350

APPLICATIONS AND ENTRIES

Generally

Where the base oil and gas
lease expires on a nonbusiness
day, an application. for a new
preference-right lease filed on
the first day thereafter that the
land office is open for. business
cannot be regarded as timely
filed --- _-- -- -- -- - __,

Where an application for an
acquired-land uranium; lease 
on unsurveyed land describes
the land by protraction of the
public-land survey, the applica-
tion is not ineffective because
of inadequate land descrip-
tion, where the northwest and
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APPLICATIONS AND ENTRIES-
Con.

Generally-Con.
southwest corners of a sur-
veyed section. of public land
less than a mile and a half to
the east were monumented in
the field only 25 years previ-
ously; and a lease issued pur-
suant to such an application
will not be canceled in order to
issue a lease to a subsequent
applicant who described a con-
flicting area by metes and
bounds ________-- _-__

Priority
Where several applicants are

waiting to file applications
when a land office opens for
business and, because only one
clerk is on duty, the applica-
tions are actually received one
after the other, the applica-
tions will be deemed to have
been simultaneously filed __-_

An applicant for a noncom-
petitive oil and gas lease
whose application is rejected
and who fails to appeal within
the time allowed for appeal
loses his preference right to a
lease as against a subsequent
qualified applicant and is not
entitled to a reinstatement of
his application with priority
over the subsequent applicant_

BOUNDARIES
(See also Accretion and

Surveys of P b i 
Lands.)

Where the boundary of an
Indian reservation is stated to
be the middle of the channel of
a river, the boundary shifts
with the middle of the chan-
nel ____----______----__--

Where land which was orig-
inally within the boundaries of
an Indian reservation has been
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,eroded away by the current of
a river which was the bound-
ary- of the reservation, and,
after being submerged, has re-
appeared as fast land attached
to the opposite bank, the land:
is no longer within the reser-
vation ______-- _--_--___

BUREAU OF RECLAMATION
Generally

The funds now appropriated
for the activities of the Bureau
of Reclamation should not be
charged with damages result-
ing from a failure by other en-
tities to execute a plan of con-
struction that the Bureau was
precluded from completing in
due course __--- _______

CLAIMS AGAINST THE UNITED
STATES.

(See also Irrigation
Claims, Torts.)

Interest cannot be allowed
by the Department of the In-
terior on the payment of claims
arising out of contracts with
the Department _ _________

COAL LEASES AND PERMITS
Generally

A. requirement that an as-
signee of a coal lease pay
charges which became due un-
der the lease before the lease
was assigned to him is proper
where the assignment recites
that' the assignee desires to
assume all of the obligations
of the lease and where one of
the lease covenants provides
that obligations thereunder
shall extend to and be binding
upon assigns, even though,
when the assignment was ap-
proved, the Department erro-
neorisly stated that the lease
account was in good standing _
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CONTESTS AND PROTESTS

(See also Rules of Prac-
tice.)

Ai mining claimant who pro-
tests against an application for
an oil and gas lease on the land
covered by the claim has the
burden of showing, as a mini-

* mum, that a valid location had
been made on the area of the
claim prior to the time when
the application for an oil: and
gas lease was filed _

A contest will not be allowed
where the grounds for an al-
leged contest are shown by the
records of the lepartment-

CONTRACTS
(See also Indian Tribes,

Generally.)

Generally
Decisions of contracting offi-

cers concerning disputes aris-
ing under article 15 of the
standard Government construc-
tion contract are final and con-
clusive only as to questions of
fact _-- __-- _-- _____

The Secretary of the Interior,
not the General Manager of
The Alaska Railroad, is the
"head of the department,"
within the meaning of article
15, the disputes provision of the
standard construction contract
(No. 23) __-_-----------

Additional Compensation
Where a contractor fails to

comply with a time limit pre-
scribed in the contract for the
filing of a written protest
against a requirement that the
contractor perform work which
it believes to be outside the
scope of the contract, the con-
tractor cannot thereafter claim
additional compensation, over
and above; that stipulated: in
the contract, for such workL. 63,

Page CONTRACTS-Con.

Additional Compensation-Con.
When a definite statement is,

in good faith but erroneously,
made in the specifications ac-
companying a Government con-
tract, and, due to the nature of
the matter concerning which
the statement is made, the con-
tracting party is unable to dis-
cover the error and reasonably
relies on the statement to his

43 detriment, even though he may
have been told to inspect and
did, in fact, do so, the Govern-
ment will be responsible for the

368 additional expense involved__
A contractor employed to

repair turbine runners of a
power project of the Bureau
of Reclamation may not be al-
lowed additional compensation
by reason of the installation of
excess quantities of units of
welding, in view of the in-
clusion in the contract of an
"approximate q u a n t t i e s"
clause providing that the es-

68 timated quantities are am
proximations for comparing
bids _- -- -- - _____-- --

Such a claim is not barred
by the failure to except both
units of the work in making
settlement, since the work was
divided into related ranges,

412 and one of these ranges was
excepted in making settlement.
But the contractor may not al-
ter the nature of the claim on
appeal by basing it upon al-
leged defects in the specifi-
cations; and a change in the
welding procedure. Such a
claim is barred by the fail-
ure to make timely protest-__

Insofar as the claim for ad-
ditional compensation based on
increased costs in executing ad-

- - ditional. unit& of welding could.
136 be considered as an inept ex-
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CONTRACTS-Con.

Additional Compensation-Con.

pression-of a timely claim based
upon the discovery of latent
conditions which magnified the
difficulties of the work, the
claim is barred by provisions
of the specifications requiring
all necessary welding to be
done, and requiring bidders to
make their own estimates con-
cerning the difficulty of the
work …______ …

Appeals

Appeals which involve mixed
questions of fact and law are
not subject to the 30-day limit
prescribed in article 15 of the
standard Government construc-
tion contract, as that article
relates only to "disputes con-
cerning questions of fact.'_

A written decision of the
contracting officer which is suf-
ficiently informative to indi-
cate that a request of the con-
tractor has been considered
and denied becomes final and
conclusive upon the failure of
the contractor to appeal to the
head of the Department within
the 30day period prescribed
by the contract…______

When the privilege of appeal
is lost by failure to take a
timely appeal, it may not be
revised by a request for re-
consideration, even if recon-
sideration is given_______-__

For the purposes of a con-
tract appeal, the motives of a
contracting officer in taking
any action in regard to a con-
tract are immaterial, if the
grounds for the action are
proper -- ____--_-_-

Failure of a contractor to file
a timely appeal precludes a re-
view of the findings of fact of
a contracting officer, who as-
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Appeals-Con.

sessed liquidated damages for
delivery in the completion of a
construction contract on Stand-
ard Form No. 23 _______

Where no timely appeal was
taken to an assessment of liqui-
dated damages by the con-
tracting officer, the question
could not be raised subse-
quently by the contractor, by
objections to the deduction of
the liquidated damages in a
final payment estimate ._-___

Breach

Where a contract provides
for its termination if the con-
tractor fails to perform any of
its obligations thereunder, it
would be proper as a matter of
law to terminate the contract
for any breach of contract; but
the exercise of sound adminis-
trative discretion requires that
a contract be terminated only
for a substantial breach and
not for a partial and imma-
terial breach ___-_-_____-__

Changes

When the terms of a change
order have not been followed,
so that the payment of the
stated lump sum for the work
specified in the order, based on
unit prices listed therein, would
result in an overpayment to
the contractor for the work ac-
tually performed by it, an ap-
praisal of the entire work
under the change order should
be made and a new change
order issued which will result
in an equitable adjustment
being made for the type and
amount of work actually done
under the order _____-__-__

The contractor is entitled to
an equitable adjustment when
items of the work calling for

469

Page

383

383

238

191



470

CONTRACTS-Con.

Changes-Con.

the installation of insert plates
were entirely eliminated, since
such deletions cannot be re-
garded as mere variations from
estimated quantities, and the
work deleted was an integral
part of a composite job. Such
an equitable adjustment is not
barred by the "ranges" clause
of the specifications. dividing
each unit of work into two
ranges in the first of which
fixed costs were included. The
contractor is entitled to pay-
ment not only of its fixed costs
but also of general overhead
and reasonable. anticipated
profits…_--_----___--_---_---

Damages
Liquidated Damages

Officials of this Department
do not have authority to waive
the imposition of liquidated
damages on equitable grounds
or on the asserted ground that
the Government actually did
not suffer any loss by reason
of the delay in completing a
particular contract …_-_-_

Where the completion of a
contract was delayed because
of the action of the contracting
officer in determining whether
substitute materials should be
approved under a provision in
the specifications of the con-
tract permitting the use of sub-
stitute material, with govern-
mental approval, whenever the
contractor is unable, despite
diligent efforts, to procure the
materials required by the speci-
fications, liquidated damages
should not be assessed against
the contractor for such delay-

When a provision for liqui-
dated damages in a Govern-
ment contract is a reasonable
one, it is not necessary in order

NDEX-DIGEST
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Damages-Con.
Liquidated Damages-Con.

for the Government to enforce
it to show that any actual dam-

age was sustained-----------
Where a core-drilling con-

tract. provides that time con-
s u m e d by contractor in
operations incidental to actual
operation of the drills, includ-
ing fishing for lost tools, shall
count as "actual operation" of
the drills only with the con-
tracting officer's approval, and
further provides for the assess-
ment of liquidated damages for
each 8-hour shift that the con-
tractor failed to maintain the
drills in "actual operation," it
was proper for the contracting
officer not to count as "actual
operation" time spent by the
contractor in fishing for tools
and otherwise reconditioning
for drilling a hole which be-
came jammed with lost tools
because of the contractor's neg-
ligence. Under such ircum-

' stances, it was proper for the
contracting officer to assess liq-
uidated damages for such a
period of time as would afford
the contractor a reasonable op-
portunity to recondition the
hole -------------------

When the contractor had un-
successfully engaged in fishing
operations for approximately a
month, and it was clear that
even with prudent fishing
operations, it might take a
long, indefinite period of time
to clean out a hole for core
drilling, the contracting officer
was arbitrary and erroneous in
requiring the contractor, at the
risk of having the contract ter-
minated, to recondition the

hole by a specfied date. When
such order resulted in a delay
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CONTRACTS-Con.
Damages-Con.

Liquidated Damages-Con.
in the completion of the con-
tract, the Government is re-
sponsible in part for s u c h
delay, and, therefore, liqui-
dated damages should not be
assessed against the contrac-
tor _____---- _------ _____

'Where a Government con-
tract was entered into after
June 25, 1950, the beginning
of the Korean conflict, the re-
sultant delays in the comple-
tion of the contract were fore-
seeable and liquidated damages

* were properly assessable ___
Where a Government con-

tract was, awarded prior to
June 25, 1950, but notice to pro-
ceed was issued subsequent
thereto, delays resulting from
material shortages were fore-
seeable, and liquidated dam-
ages were properly assessed if
there was an initial and un-
reasonable delay by the con-
tractor in ordering materials or
proceeding with the project---

Remission of Liquidated Dam-
-ages

A contractor is not entitled
to remission of liquidated dam-
ages on the general allegation
that the Korean conflict was an
"act of the Government" within
the meaning of the "Delays-
Damages" clause of the stand-
ard Government construction
contract _________________

Relief from liquidated dam-
ages will not be granted merely
because the Government failed
to suffer an inconvenience or
loss by reason of the delay___

The remission of liquidated
damages is an extraordinary
remedy which is exercised only
in cases where the claim for
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Remission of Liquidated Dam-
ages-Con.

relief is supported by substan-
tial equities in the contractor's
favor. There is no basis for
remission where the contrac-
tor's delay in completing the
contract is attributable ,to his
failure to prosecute the, work
with reasonable diligence or be-
cause of his negligence in other
respects _--________________

Where contract specifications
require the submission of de-
tailed shop drawings by the
coitractor for approval by the
Government prior to fabrica-
tion in a construction contract,
time spent in reaching agree-
ment upon modifications of
shop drawings which did not
c o n s u m e an unreasonable
amount of time does not consti-
tute a basis for remission of
liquidated damages assessed
for delay in completion of the
work _- -__

Officials of this Department
do not have .the authority to
waive the imposition of liqui-
dated damages on equitable
grounds and can excuse a de-
lay in performance only if it
is attributable to "causes be-
yond the control and without
the fault or negligence of the
contractor" _______-________

Unliquidated Damages

A claim for the rental of
equipment, allegedly made idle
because of the improper ter-
mination of the contract by the
Government is in the nature of
a claim for unliquidated dam-
ages which an administra-
tive official of this Department
has no authority to consider or
settle _-- __-- ___… _--_ --- 
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CONTRACTS-Con.

Delays of Contractor

Where a contract provides
that the contractor shall be ex-
cused for any delay in perform-
ance that is due to unforesee-
able causes beyond the control
and without the fault or negli-
gence of the. contractor, if the
contractor shall notify the con-
tracting officer in w r i t i n g
within a prescribed period that
the contractor has encountered
such a cause of delay, the fur-
nishing of a timely written no-
tice to the contracting officer is
a prerequisite for obtaining
relief with respect to ail ex-
cusable delay in performance

The fact that a Government
officer or employee had actual
knowledge of a contractor's de-
lay and its cause would not be
the equivalent of the timely
filing by the contractor of a
written notice with the con-
tracting officer respecting the

-delay and its cause_______-_:
Where the essence of a con-

tract is the promise to supply
and install devices which will
meet the standard set in the
contract a delay by the con-
tractor in performing the con-
tract is not excusable under the
"Delays-Damages" clause of
the standard Government sup-
ply contract when it is caused
by the contractor's failure to
order devices that would meet
the contractual standard__

When a contractor is pre-
vented from working on a given
day by two concurrent causes,
making delay excusable, an ex-
tension of time may be granted
for only one day __-_- _

Where a subcontractor's com-
pliance with a Government pri-
ority order or regulation di-
rectly affected the ability of a
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Delays of Contractor-Con.
subcontractor to perform, a de-
lay in performance by the prime
contractor is not excusable un-
der section 707 of the Defense
Production Act, unless the
order or regulation directly af-
fected the prime contractor's
ability to perform _-__-_----

Under a Government sup-
ply contract, delay experienced
by the contractor in obtaining
supplies may, under certain
circumstances, constitute a
ground for granting an exten-
sion of time ._-- __-___-_

When the contractor had un-
successfully engaged in fish-
ing operations for approxi-
mately a month, and it was
clear that even, with prudent
fishing operations, it might
take a long, indefinite period
of time to clean out a hole for
core drilling, the contracting
officer was arbitrary and erro-
neous in requiring the con-
tractor, at the risk of having
the contract terminated, to re-
condition the hole by a specified
date. When such order re-
suited in a delay in the com-
pletion of: the contract, the
Government is responsible in
part for such delay, and, there-
fore, liquidated d a m a g e s
should not be assessed against
the contractor _

Where a Government con-
tract was entered into after
June 25, 1950, the beginning
of the Korean conflict, the re-
sultant delays' in the comple-
tion of the contract were fore-
seeable and liquidated damages
were properly assessable __

Where a Government con-
tract was awarded' prior to
June 25, 1950, but notice to
proceed was issued subsequent
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Delays of Contractor-Con.

thereto, delays resulting from
material shortages were fore-
seeable, and liquidated dam-
ages were properly assessed if
there was an initial and un-
reasonable delay by the con-
tractor in ordering materials
or proceeding with the proj-
ect ------------------------

A cause for delay which is
asserted for the first time after
the performance of the con-
tract and as to which the con-
tracting officer was not notified
within 10 days from the be-
ginning of such delay, pur-
suant to aticle 9 of Standard
Form No. 23 of construction
contracts, may be dismissed
without consideration _-__-_

Delays of a subcontractor in
making delivery will not excuse
the prime contractor from
making timely performance,
unless the diffaculty resulted
from an excusable cause under
the contract .___._-___

Delays of Government

Delays caused by the Govern-
ment which are the result in
turn of the contractor's fail-
ure to comply with the speci-
fications are not grounds for
the granting of extensions of
tim e -------------------- __

Extras

When a contracting officer by
letters to the contractor er-
roneously construes the terms
of a contract, with the result
that the contractor performs
work not required by the con-
tract, such letters are in effect
change orders requiring extra
work for which an equitable
adjustment should be made
under article 3 of the contract-

A statement in the specifica-

330185-55----43S
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Extras-Con.

tions of a Government contract
that material to be excavated
is "assumed to be primarily
gravel" constitutes a represen-
tation upon which the con-
tractor may rely, and, accord-
ingly, if the soil proves to be
deficient in gravel, the con-
tractor is entitled to an equi-
table adjustment under article
4 for the extra work required
of it by the contracting officer-

Interpretation

Questions involving interpre-
tation of the contract or its
specifications are questions of
law or sometimes of mixed
law and fact. In the interpre-
tation of contracts, it is a
well-established axiom of the
law that they must be read as
a whole. Where there is a re-
pugnancy in the wording of a
contract, a general provision in
the contract must give way to
a special provision concerning
the same ground. When a con-
tract is drawn by one of the
parties to it and one or more
of its provisions are ambiguous,
and the intention of the parties
does not otherwise appear, the
interpretation given to the am-
biguous provision or provi-
sions by the party who did not
draw the contract will govern_

When a definite statement
is, in good faith but errone-
ously, made in the specifica-
tions accompanying a Govern-
ment contract, and, due to the
nature of the matter concern-
ing which the statement is
made, the contracting party is
unable to discover the error
and reasonably relies on the
statement to his detriment,.
even though he may have been

473

Page

412

68



INDEX-DIGEST

CONTRACTS-Con.

Interpretation-Con.
told to inspect and did, in
fact, do so, the Government
will be responsible for the ad-
ditional expense involved----

When a contracting officer
by letters to the contractor er-
roneously construes the terms
of a contract, with the result
that the contractor performs
work not required by the con-
tract, such letters are in effect
change orders requiring extra
work for which an equitable
adjustment should be made
under article 3 of the contract_

An ambiguous provision in a
land-purchase contract drafted
by the Government will be con-
strued against the Govern-
ment …---_------------------

In the interpretation of a
contract it should be con-
strued as a whole and when-
ever possible, effect should be
,given to all of its terms and
provisions, and apparently
conflicting provisions should
be reconciled ______-__-_

An ambiguous provision in a
c o n t r a c t and specifications
drafted by the Government
should be construed against the
Government __--_-___

Notices
Where a contract provides

that the contractor shall be ex-
cused for any delay in per-
formance that is due to unfore-
seeable causes beyond the con-
trol and without the fault or
negligence of the contractor,
if the contractor shall notify
the contracting officer in writ-
ing within a prescribed period
that the contractor has en-
countered such a cause of de-
lay, the furnishing of a timely
written notice to the contract-
ing officer is a prerequisite for
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Notices-Con.
obtaining relief with respect to
an excusable delay in per-
formance -__----------

The fact that a Government
officer or employee had actual
knowledge of a contractor's
delay and its cause would not
be the equivalent of the timely
filing by the contractor of a
written notice with the con-
tracting officer respecting the
delay and its cause ___ _

In order to satisfy the stand-
ard requirement in a Govern-
ment contract respecting no-
tices of delay; written notice
must be given __-____

A letter by the contractor to
the contracting officer inform-
ing him that requested changes
may require an extension of
time is a proper notice under
article 9 of the standard form
of construction contract _

Performance
Article 5 of U. S. Standard

Form No. 32 (supply contract)
becomes operative, if, and only
if, the right of the contractor
to proceed with performance
under the contract is termi-
nated by written notice on ac-
count of failure to deliver the
supplies within the time speci-
fied in the contract, and the
Government thereupon obtains
the supplies elsewhere __

The obligation of a contrac-
tor to obtain and install devices
which will meet a. standard
fixed by the contract is not
fulfilled when the contractor
relies on the representations
of a supplier -

A decision as to whether or
not any given work under a
contract has been accomplished
in accordance with the contract
provisions involves the deter-
mination of a question of fact_
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CONTRACTS-Con.

Performance-Con.

Under the "Delays-Dam-
ages" clause in the specifica-
tions of a standard Government
supply contract, a delay in
transit of supplies ordered by
the contractor may, in particu-
lar circumstances, constitute a
ground for an extension of time
to perform the work covered
by the contract…______-_-.

Protests

Where a contractor fails to
comply with a time limit pre-
scribed in the contract for the
filing of a written protest
against a requirement that the
contractor perform work which
it believes to be outside the
scope of the contract, the con-
tractor cannot thereafter claim
additional compensation, over
and above that stipulated in
the contract, for such work---

A claim is not barred by
the failure to except both units
of the work in making settle-
ment, since the work was di-
vided into related ranges, and
one' of these ranges was ex-
cepted in making settlement.
But the contractor may not
alter the nature of the claim
on appeal by basing it upon
alleged defects in the specifi-
cations and a change in the
welding procedure. Such a
claim is barred by the failure
to malze timely protest… _---

Subcontractors and Suppliers

The failure of a contractor's
supplier to furnish goods with
the working quality or capacity
required by the specifications
and ordered by the contractor
is a normal hazard of business
which a contractor must as-
sume_______________________
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Subcontractors and Suppliers-
Con.

Where a subcontractor's
compliance with a Government
priority order or regulation
directly affected the ability of
a subcontractor to perform, a
delay in performance by the
prime contractor is not excusa-
ble under section 707 of the
Defense Production Act, unless
the order or regulation directly
affected the prime contractor's
ability to perform ___-_____

The failure of a subcontrac-
tor's supplier to perform his
obligations is a normal hazard
of business. Delays of a sub-
contractor in making delivery
will not excuse the prime con-
tractor from making timely
performance, unless the diffi-
culty resulted from an excusa-
ble cause under the contract-

Suspension and Termination
Where a contract provides

for its termination if the con-
tractor fails to perform any of
its obligations thereunder, it
would be proper as a matter
of law to terminate the con-
tract for any breach of con-
tract; but the exercise of sound
administrative discretion re-
quires that a contract be termi-
nated only for a substantial
breach and not for a partial
and immaterial breach ___

Unforeseeable Causes
A strike which was in prog-

ress in the contractor's plant
at the time when the contrac-
tor prepared its bid, and which
was still in progress at the time
when the contract was made,
cannot be regarded as an "un-
foreseeable" cause of delay in
performance under the con-
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Unforeseeable Causes-Con.
tract, so as to make the delay
excusable under article 5 of
U. S. Standard Form No. 32__

Wage Provisions
The minimum-wage provision

in a Government contract is
not a representation or war-
ranty to the contractor that
such wages are those actually
prevailing in the area.

The Davis-Bacon Act is not
for the benefit of contractors
but for the protection of their
employees against substandard
earnings __________ -----

Waiver and Estoppel
Officials of this Department

do not have the authority to
waive the imposition of liqui-
dated damages on equitable
grounds and can excuse a delay
in performance only if it is
attributable to "causes beyond
the control and without the
fault or negligence of the con-
tractor"; ___ ___-_____-

DESERT LAND ENTRY

Cancellation

A desert-land entry is not to
be canceled for defects not ap-
pearing on the face of the
record without notice to the
entryman and without the hold-
ing of a hearing, if the entry-
man demands one __ _-_

Classification

Lands which are of sub-
marginal agricultural value
and adaptable only for the
growing of pasture grasses and
which are valuable for timber
production or development can-
not be classified as suitable for
desert-land entry -- __-_
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Lands Subject to
Lands which are timbered

are not enterable under the
Desert-Land Act - -

Unentered public land desig-
nated by the Department as
subject to the Smith Act car-
ried with it a valid existing
right in the Imperial Irrigation
District to impose a lien
against such land for its pro-
portionate share of construc-
tion and operation and main-
tenance charges, with a view
toward having such. a lien sat-
isfied by an applicant for entry
as a condition precedent to
entry. Because of the exist-
ence of this right, a subsequent
first-fodrm reclamation with-
drawal did not operate to with-
draw such land from public
entry, as contemplated by the
Smith Act; hence, the original
allowance of the appellant's
desert-land entry was correct
and its subsequent cancellation
improper _---- - ---

FEDERAL EMPLOYEES AND OF-
FICERS

Members of Congress
An oil and gas lease issued

to a Member of Congress under
the Mineral Leasing Act is void
by virtue of 18 U. S. C. sec.
431 _ _ -_

An oil and gas lease issued
to a Member of Congress un-
der the Mineral Leasing Act
is not within the scope of the
statutory exemption from the
provisions of 18 U. S. C. sec.
431, granted by Congress with
respect to "the purchase or sale
of * * * property" under cer-
tain circumstancesr-
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GRAZING LEASES

Generally

A written lease agreement is
terminated through surrender.
by operation of law when, be-
fore the expiration of the term
of such a lease, the then owner
of the leased premises and the
lessee enter into and completely
perform a new lease agreement
containing different provisions
from those in the prior lease
as to rent, the length of .the
term, and the conditions under
which the premises are leased-

GRAZING PERMITS AND LI-
CENSES

Base Property (Land)
Ownership or Control

A transfer of a grazing li-
cense or permit from base prop-
erty which is not owned by the
transfer applicant is n o t
authorized without the written
consent of the owner or owners
and any encumbrancers of the
property where the transfer
applicant is not a lessee of the
base property at the time when
the application for transfer is
filed -----------------------
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HOMESTEADS (ORDINARY)

(See also Reclamation
Homesteads, Soldiers'

Additional X o in e-
steads.)

Generally

Where 2 years have elapsed
after the issuance of a receipt
upon a final homestead entry
and no contest or protest was
pending against the validity of
the entry at the end of the
2-year period, the entryman is
entitled to the issuance of a
patent on the entry, e v e n
though after the 2-year period
has run, a mining claimant as-
serts the existence of valid con-
flicting mining claims located

HOMESTEADS (ORDINARY)-
Con.

Generally-Con.

prior to the initiation of any
rights to the land by the home-
stead entryman __-_-_-_-____

The Department cannot infer
bad faith on the part of a home-
stead entryman from the mere
fact that he knew several build-
ings belonging to a third party
were on the land at the time
he applied for entry______-__

Applications

An application for a home-
stead entry which is not ac-
companied by the required fee
and commission is ineffective
until the necessary payments
are made--_ ___________

W"There a homestead applicant
whose application was rejected
because of a withdrawal of the
land applied for lost an oppor-
tunity to submit a new appli-
cation after restoration of -the
land before a conflicting appli-
cation for public sale was filed,
because his appeal from the
original rejection was mislaid
and.not acted upon for 5 years,
equity requires cancellation of
the uncompleted public sale so
as to afford the homestead ap-
plicant an opportunity to file
a new application ______

Contests

An uncorroborated, unsworn
allegation that valid mining
claims were located in 191.7 on
land upon which a homestead
entry was allowed in 1940, and
a field report confirming the
existence of the mining claims
do not, without further pro-
ceedings, amount to a pending
contest or protest within the
meaning of the proviso to sec-
tion 7 of the act of March 3,
1891__ _ _______
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HOMESTEADS (ORDINARY)-
Con.

Lands Subject to

An application for homestead
entry on land under with-
drawal is nugatory and cannot
be given life subsequent to its
date of filing, even by a restora-
tion of the land during pehd-
ency of an appeal from its
tejection ---------------------

The improvement of public
land without authority of law
or under any claim of right or
color of title does not constitute
an appropriation of the land
that will take it out of the
class of lands subject to home-
stead entry _-- _--- _-__

Mineral Reservation

The act of July 17, 1914 (38
Stat. 509, 30 U. S. C. secs. 121,
124), which authorizes the
issuance of nonmineral pat-
ents with a reservation, inter
alia, of oil and gas when the
land is withdrawn classified,
or known to be valuable for
those minerals permits entry-
men "at any time before final
entry, purchase, or approval of
selection or location" to show
that the lands are in fact non-
mineral in character and there-
upon to receive a patent with-
out such a reservation __-___

Where land in an entry' has
been classified as valuable for
oil and gas and the entry has
been impressed with a res-
ervation of those minerals with
the entryman's consent, the
Mineral Leasing Act of Feb-
ruary 25, 1920 (41 Stat. 437,
30 U. S. C. sec. 181, et seq.),
has invested the Secretary with
certain discretionary authority,
and with certain obligations
with respect to the lessee, the
United States and the State as
a beneficiary under the lease,

rage
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HUMEtSTEADS (URIJINARY)-
Con.

Mineral Reservation-Con.

which he is powerless to sur-
render to the entryman absent
a specific statute which, either
in terms or by clear implica-
tion, so requires __

Where an interest has been
created under authority of law
in possible mineral deposits
properly reserved in a home-
stead entry which is adverse to
the claim of the entryman and
the land is thereafter classified
as nonmineral in character,
patent may issue to the home-
stead entryman only if the ad-
verse interest is excepted from
the grant _--____--_-_

INDIAN LANDS

Generally

Where the boundary of an In-
dian reservation is stated to be
the middle of the channel of a
river, the boundary shifts with
the middle of the channel----

Where land which was origi-
nally within the boundaries of
an Indian reservation has been
eroded away by the current of
a river which was the bound-
ary of the reservation, and,
after being submerged, has
reappeared as fast land at-
tached to the opposite bank,
the land is no longer within
the reservation -----------

Allotments
Patents

The statutes authorizing the
Secretary of the Interior to is-
sue patents in fee to Indian
allottees or to the heirs of such
allottees do not permit him to
issue such patents unless the
allottee or his heirs have made
an application for the issuance
of such patents. As the issu-
ance of a patent in fee abro-
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INDIAN LANDS-Con.

Allotments-Con.

'Pat'ent-on.

gates the tax exemption of the
land covered by the patent, the
requirement of an application
by the allottee or his heirs
must be implied _________

The issuance of patents in
fee to Indian allottees or their
heirs does not result in extin-
guishing Indian guardianship
or trusteeship, since the restric-
tions on the alienation of al-
lotted lands are in the nature
of covenants running with the
land, and are not personal to
the allottee. As long as a pat-
ent-in-fee Indian maintains his
tribal relations, he is entitled
to the same consideration and
services as other members of
his tribe______-------------

Under the statutes authoriz-
ing the Secretary of the In-
terior to issue patents in fee
to Indian allottees or their
heirs, he has a wide area of
discretion, and the issuance of
such patents may not be com-
pelled by mandamus even if a
showing of competency can be
made, for the Secretary may
legitimately consider other fac-
tors than competency, such as
the effect of the issuance of a
patent in fee upon the consoli-
dation of Indian lands -----

When an Indian to whom a
trust patent has been issued
under the General Allotment
Act receives a patent in fee for
the whole of his allotment, he
becomes subject to the laws,
both civil and criminal, of the
State of his residence, notwith-
standing the fact that he may
subsequently come into the pos-
session of other trust lands by
inheritance or devise, or fur-
ther allotment of surplus lands,

Page
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INDIAN LANDS-Con.

Allotments-Con.

Patents-Con.

subject to the qualification,
however, that he does not be-
come amenable to State juris-
diction with respect to those
matters which are reserved to
Federal jurisdiction by Federal
statutes …----------------

The death of an Indian al-
lottee does not in itself ter-
minate the trust to which the
allotment is subject, and while
the Secretary of the Interior
may issue patents in fee to his
heirs, he is not compelled to do
so, and may not do so unless the
competent heirs have applied
for the same_ ______________
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Irrigation

Generally speaking, Indian
allotted and tribal lands may
not, under existing law, be in-
cluded, with or without the
consent of the Indians, in
'State irrigation districts which
would have the power to op-
erate and maintain the Indian
projects serving such lands,
and to assess such lands for
irrigation charges, under con-
tracts which would not permit
the irrigation districts to resort
to foreclosure proceedings in
State courts to enforce the col-
lection of such charges … ____ 177

Under the act of June 7,
1924, which authorized the con-
struction of the Coolidge Dam
for the purpose, first, of pro-
viding water for the irrigation
of the lands allotted to the
Pima Indians, and, second, for
the irrigation of such other
lands as in the opinion of the
Secretary could be served with
the water impounded by the
dam; without diminishing the
supply necessary for the Indian
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INDIAN LANDS-Con.

Irrigation-Con.

lands, the primary objective in
the formation of the project

was made the welfare of the
Indians but the act did not nec-
essarily grant them a perpet-
ual preference to the use of the
stored waters, and once the

Secretary of the Interior had
included in the San Carlos In-
dian irrigation project equal
amounts of Indian and non-
Indian lands, all lands obtained
an equal right to the use of the
stored waters …_____________

Moreover, the act of March 7,
1928, which authorized the Sec-
retary of the Interior to merge
the Florence-Casa Grande proj-
ect with the San Carlos proj-
ect, broadened the Secretary's
power over both projects, and,
in effect, therefore, modified the
1924 act-

In any event, the provision
of the act of June 7, 1924, is
limited to the waters stored by
the Coolidge Dam, and, hence,
has no bearing on the rights of
the Pima-Maricopa Indians in

the pumped water of the
project …------------------

Under the terms of the Land-
owners' Agreement, the Repay-
ment Contract and the Gila De-
cree governing the operation of
the San Caries project, the
pumped waters of the project
are reserved as a common proj-
ect water supply for the equal
benefit of Indian, as well as
non-Indian, landowners _--

The departmental construc-
tion of the legislation and
agreements governing the 'San
Carlos project has been acqui-
esced in by Congress and con-
firmed by Congress in the adop-
tion of the act of March 7, 1947,
authorizing the San Carlos Ir-
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Irrigation-Con.

rigation and Drainage District
to drill new irrigation wells as
agent of the San Carlos proj-
ect… __-- _____--_---312

While the provision of the
Landowners' Agreement gov-

erning the use of pumped
water and irrigation wells in or
upon Indian lands differs in its
language from the correspond-
ing provision of the Land-
owners' Agreement governing
non-Indian lands, the differ-
ences in language are explained
by the varying circumstances
affecting Indian and non-Indian
lands, and the language was
not intended to confer greater
rights on Indians than non-
Indians, so far as the drilling
and operation of irrigation
wells are concerned. Hence,
the Pima-Maricopa Indians of
the Gila River Indian Reser-
vation may not drill and oper-
ate irrigation wells on lands of
the reservation which are in-
cluded in the San Carlos
project _- - __- --- -- _--…312

Timber

Congress, in the exercise of
its constitutional power to reg-
ulate commerce with the Indian
tribes, may transfer the ad-
ministratioi of Indian timber
sale contracts from the Secre-
tary of the Interior to the Sec-
retary of Agriculture, and such
a transfer would not impair the
obligation of such contracts,
nor be lacking in due process--

Water Rights

The law of Arizona regu-
lating the xwithdrawal of under-
ground water cannot be applied
to Indians on Indian reserva-
tions in the State in the ab-
sence of Congressional legis-

22k
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INDIAN LANDS-Con.

Water Rights-Con.
lation specifically making such
law applicable___------

It follows as a necessary
corollary from this [above]
proposition that the law of Ari-
zona regulating the withdrawal
of underground water cannot
be made applicable to Indians
on Indian reservations in the
State by agreement of the De-
partment,: Bureau of Indian
Affairs, and Indian Tribal
Councils as the interested
parties _--__--_--_--_-_

Under the act of June 7,
1924, which authorized the con"
struction of the Coolidge Dam
for the purpose, first, of pro-
viding water for the irrigation
of the lands allotted to the
Pima Indians, and, second, for
the irrigation of such other
lands as in the opinion of the
Secretary could be served with
the water impounded by the
dam, without diminishing the
supply necessary for the In-
dian lands, the primary objec-
tive in the formation of the
project was made the welfare.
of the Indians but the act did
not necessarily grant them a
perpetual preference to the use
of the stored waters, and once
the Secretary of the Interior
had included in the San Carlos
Indian irrigation project equal
amounts of Indian and non-In-
dian lands, all lands obtained
an equal right to the use of the
stored waters _--_-__-_

Moreover, the act of 'March
7, 1928, which authorized the
Secret4ry of the Interior to
m e r g e the Plorence-Casa
Grande project with the San
Carlos project, broadened the
Secretary's power over both

330185-55 -84
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Water Rights-Con.

projects, and, in effect, there-
fore, modified the 1924 act---

In any event, the-provision
of the act of June 7, 1924, is
limited to the waters stored by
the Coolidge Dam, and, hence;
has no bearing on the rights of
the Pima-Maricopa Indians in
the pumped water of the proj-
ect __ ------

Under the terms of the Land-
owners' Agreement, the Re-.
payment Contract. and the Gila
Decree governing the operation
of the San Carlos project, the;
pumped waters of the project
are reserved as a common
project water supply for the
equal benefit of Indian, as well
as non-Indian,' landowners---

The departmental construc-
tion of the legislation and
agreements governing the San
Carlos project has been ac-
quiesced in by Congress and
confirmed by Congress in the
adoption of the act of March 7,
1947, authorizing the San Car-
los Irrigation and Drainage
District to drill new irrigation
wells as agent of the San Car-
los project __-- _--

While the provision of the
Landowners' Agreement gov-
erning the use of pumped water
and irrigation wells in or upon
Indian lands differs in its lan-
guage from the corresponding
provision of the Landowners'
Agreement governing non-In-
dian lands, the differences in
language are explained by the
varying circumstances affect-
ing Indian and non-Indian
lands, and the language was
not intended to confer greater
rights on Indians than non-
Indians, so far as the drilling
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Water Rights-Continued
and, operation of irrigation
wells are concerned -…

The Pima-Maricopa Indians.
of the Gila River Indian Reser-
vation may not drill and oper-
ate irrigation wells on lands
of the reservation which are
included in the San Carlos
project. ---------

312

312

INDIAN TRIBES

Generally

In granting a charter to an
Indian tribe under section 17 of
the Indian Reorganization Act,:
the Secretary of the Interior
may grant to the tribe the free-
dom to make contracts without -:
complying: with the require-

.:ments... prescribed in' section
2103 of the Revised Statutes_ 8

Where the Secretary of the
Interior, in' granting a charter
to an Indian tribe,- gave the'.V
tribe broad authority to make
and perform: contracts and:
agreements subject only to the
limitations that tribal lands
could not be sold or mortgaged
or leased for a period exceeding
10 years and that any contract
involving the payment of
money in excess of $5,000 in
any fiscal year should be sub-
ject to the approval of the Sec-
retary, it was clearly the intent
of the Seeretary to. authorize,
the tribe to make contracts
without regard to the require-
ments prescribed in section
2103 of the Revised Statutes_ 8

The inclusion by the Secre-
tary 'in a 'tribal charter of' a
qualifying phrase;, stating that
the powers of 'the tribe under
the charter shall be exercised
"subjeet to any restrictions
contained in the * * * laiws of
the United States,"' does noti:

INNDIAN TRIBES,-Con.'-:.,, Page

Generally-Con.

impose upon the tribe the neces- U.
sity of complying with all the
preexisting statutory restrie-
tions relating generally to the-
activities of Indian tribes, but,
instead, refers only to those
statutory restrictions f r o m 
which the Secretary cannot
legally free the tribe … _--- .: 8…

The adoption by an Indian
tribe of a constitution under.- 
section 16 of the Indian Reor-
ganization Act does not relieve
the tribe of the necessity of
complying with section 2103 of
the Revised Statutes. in--mak-,
ing a contract with a person to,
manage a tribal farming enter-
prise …_ _ ___.…S,…8

Section 3 of: the Oklahoma
Indian Welfare. Act, incorpo- -:'
ratbs.'by reference the provi-
sions of the Indian Reorganiza-
tion Act prescribing what pow-
ers can be- conferred upon an
organized. Indian tribe -- `82

Attorneys
The provision in section 16 of.

the Indian Reorganization Act
respecting the exercise by the
Secretary of the Interior of the
authority to approve for organ-
ized 'Indian tribes "thef choice
of counsel and fixing of fees"
is mandatory; and it would not
be permissible to insert an
inconsistent provision in the
charter of an Indian tribe or-:
ganized under the Indian Reor-
ganization Act or the Okla-,
homa Indian Welfare Aet --- 82

Constitutions -
There is no requirement in

the Oklahoma Indian Welfare
Act that anyI prescribed per-
centage of the eligible voters in
an Indian tribe must partici-
pate n an ele'etion to adopt a
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Constitutions-Con.
constitution and bylaws, or to
adopt amendments to a consti-
tution or bylaws ------------- 82

As the Secretary of the In-
terior has not issued any rules
or regulations concerning the
amendment of constitutions 
and bylaws adopted by Indian
tribes pursuant to the Okla-
homa Indian Welfare Act, 'it
is proper to look to the con-
stitution of the Caddo Indian
Tribe to determine what pro-
cedures must be followed in the
adoption of amendments to the
constitution and bylaws of that
tribe- --------------

INDIANS -j 0 

Generally . . -

An Examiner of Inheritancee- |
can consider and allow a claim-
against a restricted Indian's. 
estate only upon notice to: the
interested parties and afford-,
ing them an opportunity for
a hearing- - ___--___-_ . 13

Where an Examiner of In-
heritance, after determining'
the heirs of a deceased Indian
and entering an order for the
distribution of the estate
among the heirs,: subsequently
modified his previous order to
the prejudice of the heirs by al-
lowing a newly submitted'elaim-
against the estate, without hav-
ing given them any priorrnotice,
and the heirs thereafter per- u .
imitted the 60-day period for the -
filing of a petition for rehear-*.
ing to expire without having
taken such action, it may be
appropriate to waive the 6-
-day limitation on'the time for
the filing of a petition foer re- -
hearing… ------ - --

Under the act of: June; 25,
1910, as amended, providing for-

:IqDIANS-Con. - Page

Generally-Con. - -

the determination of heirs and i-'
the approval of wills of de- -

ceased Indians who, have left-
trust or restricted estates, the
Secretary -of the Interior has -

implied authority to allow all
just claims against such es-
tates-__-_-___ -_----- __-_-- 37

Having: been recognized. by
the Congress, the departmental
practice of allowing 'claims:
against trust or restricted In-
dian estates has in effect re-
ceived the approval of that
body - 37

The Secretary of the Interior
may, in his discretion, deter- -

mine what'-income frofom trust
or -restricted Indian estates: 
shall be applied in payment of
claims against the estates, andm-
a regulation which permits such
claims to be pd . from an.y
income whieh may accrue from
the decedent's trust or re-
stricted property' after his.
death is valid - _ 37

A will devising in'trust for
charitable purposes, the re-
strieted estate of an Indian
testator 'to a tribe organized
under the Indian Reorgani-
zation Act, is valid. Mere in-
conveniences of administration
of a trust to an Indian> tribe
to provide' scholarships for
tribal members, do not defeat
the purposes of an otherwise
valid testamentary trust … … 139

The findings of an Examiner
Of Inheritance with respect to..
the testamentry.capacity of an
Indian testator, will not be set
aside when they are supported
by the weight of -:all the, evi-
dence adduced in a propef and.
adequate probate proceeding_ 139'

A contention of prejudice and
bi drected against' ah': Els:
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Generally-Con. -

aminer of Inheritance cannot
be sustained when no specific
acts of prejudice or bias are
cited, and none Is-discernible
in a record to the accuracy or
adequacy of-which no objection
is made-----------------_ 139

The long-standing depart-
mental practice of awarding
dowerI rights to the widows,
and estates by the courtesy to
the -widowers, of Indian spouses:
who died, while owning re-
stricted Indian allotments on

. the theory that such rights and
estates, are implied ::incidents
of estates-of inheritaiice should.
also be followed to the same:
extent as elsewhere in Mon-
tana, whose law on these sub-.
jects cannot be regarded as,

peculiar… - : 301

Civil Jurisdiction

When an Indian to whom a
trust patent "has been issued
under the General Allotment
Act receives a patent in fee
for the whole of his allotment,
he becomes subject to the laws, 
both civil and criminal, of the
State of his, residence, notwith-
standing the fact that he may
subsequently come into the poes- ' .
session of otlef 'tcrnst 'l audssby l
inheritance, or devise, or fur-
ther allotment of surplu lands,
subject to the qualincation,
however, that he does not be-
come amenable to State juris-
diction with respect to those
matters which are reserved to-
Federal jutisdiction by Fed-

. eral statutes … - 29

IRRIGATION CLAIMS `

Generally .i i
I Damage caused by the op-'-
eration or maintenance of a
project constructeds by the..:

JRRIGATION CLAIMS-Con.

Generally-Con..

Bureau of Reclamation, but op-
erated or maintained at the
time of the damage by an' en-
tity other than the Bureau of
Reclamation, is outside the
scope of the provision in the
annual appropriation act pro-
viding for the payment of dam-
ages resulting from "activities
of the Bureau of Reclamation"

The funds now appropriated
for the activities of the Bureau
of Reclamation should not be.
charged with damages result-
ing from a failure by other en-
tities to execute a plan of con-;
struction-that the Bureau was
precluded from completing in
due course ._----_-___-_ '88

Damages for the extraor-
dinary use of a public high-
way bridge by Government
personnel in the course of con-
structing the various units of,
the Kendrick project, Wyo--:
ming, area compensable from'
funds made available in the
Interior Department Appro-
priation- Act, 1954, for the pay-
ment of claims for damage to
property arising out of activi-
ties of the Bureau-of Reclama-
tion. The measure of damages
for injury to a public highway
bridge 'ordinarily is the cost
of repairing the injured bridge.
However, where the 'bridge is
out of date and has bcome a
safety hazard because of the
extraordinary -use which causes

the damager the estimated cost -

of repairs may be applied
against the 'cost of a new
bridge designed to 'meet' pres-
ent-da-y trafflei requirenienst 264

Flooding; and Overflow' :

Notwithstanding an agree-
mentin a laad-Puchase, con-
tract to: m accept the: purchase
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IRRIGATION CLAIMS-Con.

Flooding and Overflow-Con.
price as full payment for all
damages for entry upon the
property and the construction,
operation, and maintenance of
reclamation works thereon, a
vendor may be awarded dam-
ages under the provisions of
the annual Interior Depart-
ment appropriation act when
the contract gives the vendor
the right of possession until a
certain date, subject to certain
limitations, and before that
date the Bureau of Reclama-
tion, inconsistently with such
right of possession, overflows
the land and destroys the crops
growing upon it ___-_-____

The flooding of land by the
filling of a reservoir is neither
surveying or the construction
of irrigation works within the
meaning of a land-purchase
contract permitting a vendor to
retain possession of the land
for a limited period after the
execution of the contract but
barring any claim for damages
from an entry during that time
by officers and agents of the
United States "to survey for
and construct reclamation
works e " * and other struc-
tures and appliances incident
to said reclamation works"-

MINERAL LANDS

Leases

The regulations of the De-
partment of the Interior gov-
erning applications for ura-
nium leases on acquired land
of the United States do not re-
quire any particular method of
land description __-__

Where an application for an
acquired-land uranium lease
on unsurveyed land describes
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MINERAL LANDS-Con.

Leases-Con.
the land by protraction of the
public-land survey, the applica-
tion is not ineffective because
of inadequate land descrip-
tion, where the northwest and
southwest corners of a sur-
veyed section of public land
less than a mile and a half
to the east were monumented
in the field only 25 years pre-
viously; and a lease issued
pursuant to such an applica-
tion will not be canceled in
order to issue a lease to a sub-
sequent applicant who de-
scribed a conflicting area by
metes and bounds __-_-_

Mineral Reservation
Where land in an entry has

been classified as valuable for
oil and gas and the entry has
been impressed with a reserva-
tion of those minerals with the
entryman's consent, the Min-
eral Leasing Act of February
25, 1920 (41 Stat. 437, 30
U. S. C. sec. 181, et seq.) has
invested the Secretary with
certain discretionary author-
ity, and with certain obliga-
tions with respect to the les-
see, the United States and the
State as a beneficiary under
the lease, which he is power-
less to surrender to the entry-
man absent a specific statute
which, either in terms or by
clear implication, so requires.

Nonmineral Entries
The act of July 17, 1914 (38

Stat. 509, 30 U. S. C. secs. 121,
124), which authorizes the is-
suance of nounineral patents
with a reservation, nter ala.,
of oil and gas when the land
is withdrawn, classified, or
known to be valuable for those
minerals permits entrymen "at
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Nonmineral Entries-Con.

any, time: before final entry,
purchase, or approval of selec-
tion or.location": to show, that
the lands are in fact, non-min-
eral in. character and there-
upon to receive' a patent with-
out such-a reservation------- 459

MINERAL LEASING ACT

Applicability

By virtue of administrative
interpretation, -accepted and
confirmed by Congress, the
Mineral Leasing Act of 1920 is
inapplicable to oil and gas.de-
posits; underlying railroad
'rights-of-way acquired pursu-
ant to the act of March 3,
1875-' --------------------- 93

Lands Subject to
Lands to which the United::

States holds noly the bare legal: as -
title are not subject to leasing
under the, Mineral Leasing` 
Act_~ ……- - -------- - 77

MINERAL LEASING ACT FOPR
ACQUIRED LANDS

Generally
The Mineral Leasing Act

for Acquired Lands and regu-
lations; of, the Department of
the Interior issued in its il-
pleimentation are not applica-
ble to the leasing of uranium on
acquired lands of the United
States - _----_-__ 444

MINING CLAIMS i ' '

Generally

The rule of the Department
that no application will be re-'
ceived and' no rights will be,
recognized as initiated by the
tender of an' application for a
tract 'of land' eifbraced in an
entry of re6ord until such entry

MINING CLAIMXS-Con. Page

Generally-Con.,
has been. canceled and the can-,
cellation noted on the, records
of the local land office is not
applicable to, the initiation of
rights under the mining laws
on lands subject to such laws_ 161

Contestsi - .
This Department may enter-

tain 'protest filed by the De- 
partihent` of' Agriculture and"
thereafter institute adversary'
proceedings against the valid-
ity of mining claims att any
time"prior to the' issuance of
patents covering such claims- 280

An uncorrobotated, unsworn
alleghtioh that ' valid mining
claims were located in 1917 on
land upon which a homestead
entry< was allowed in 1940, and
a field: report confirming' the
existence .of the mining claims:
do not, "without further pro :
ceedings amount to a pending
|contest or. protest within the _
meaning of the proviso, to sec-
tion 7 of the act of March3,.
18-1- , , , -- ---- 374

Where 2 years have elapsed
after the issuance of a receipt
upon a final homestead entry
and no contest or protest was
pending against the validity of
the entry at the end of the;
2-year period, the entryman is:
entitled' to' the issuance of a
patent on the entry, -even.,
though after the 2-year period
has run, a mining claimant
asserts the existence of valid
conflicting, mining claims lo-.
catedprior to the initiation of:
any ights to the land by the
homestead entryman -- __--- 374

Determination of Validity
A mining claimant who pro-

tests against an application for
an oil and gas lease on the land
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MINING CLAIMS-Con.

Determination of Validity-Con.

covered by the claim has the:
burden of showing, as a mini--
mum, that a valid location had
been made on the area of the
claim prior to the time when
the application for an oil and
gas lease was filed-____--_--_

Where land on which parts
of several mining claims are
located was not open t such
location until 3 days after-the.a
locations were made, the min-
ing locations on such land are
invalid. But where the land in
Idaho has been open to min-
ing location for more than 15
years since the attempted lo-
cations were made, and the
claimants assert that they have
been in continuous possession
of and working the claims dur-
ing that time, the claimants
should be given an opportunity
to show whether a discovery
has been made after the date
whed the land became subject
to mining location so that it
may be determined whether
the claims may have been vali-
dated under section 2332 of
the Revised Statutes__ __

When an applicant for a min-
eral patent, after proper notice
and full opportunity to be
heard, withdraws from a hear-
ing held to determine the valid-
ity of its claims without
putting in its evidence, it is
proper for the manager to pro-
ceed with the hearing and to
base his decision on the evi-
dence submitted against the
claims ------ ___-_- __

When an applicant for a min-
eral patent charges that it sub-
mitted evidence at a hearing*
which does not appear in the
transcript of the hearing and
when the manager admits that

.....
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Determination of Validity-Con.
a complete transcript at the
hearing was not obtained be-
cause of the conduct of the
applicant's counsel, this De-
partment' will not undertake
to render a final opinion on a
record admittedly incomplete_ 2:

When the evidence which the
appellant claims is not included
in the transcript consists
largely of the reports of an
assay and where it is admitted
that the transcript of the hear-:
ing is not complete in that re-
spect, then in.order to prevent
the very substantial, delay nec-
essarily occasioned by a re-
mand of the proceedings, ap-
pellants are permitted under
sup6rvision of employees' of
this Department, to take new
samples and submit new assay
report§'for the record in place

* of those alleged to have been
omitted from the original
transciipt… __ ___-_-______--…

It appearing from all the evi-
dence including new assay
reports of samples taken joint-
ly by the appellants and the -
Bureau of Mines that a suffi-
cient mineralization of appel-
lants' claims is established to
justify a prudent man in the
further development of the;
property and the other require-
ments of the statute having
been. complied with, patent to
the appellants should issue--- 2
Discovery

A valid location of a mining
claim can be made only if a
valuable mineral deposit has
been discovered within the
limits 'of the claim____--

Discovery of valuable min-
eral deposit within limits of
claim is essential to a valid lo-
cation. Where minerals have

S1

31

81

43
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Discovery-Con.
been found and- the evidence is
of such a character. that a per-
son of ordinary prudence would
be justified in the further ex-
penditure of his labor, and
means, with a reasonable-pros-
pect of success, in developing
a valuable mine, the require-
ments of the statute are met__

To. constitute the basis of; a
location a discovery need not
then yield a profit or be a pay-
ing mine provided it has a pres-
ent or prospective commercial
value ------------ - __

Lands Subject to

Valid rights. cannot be ac-
quired under the mining laws
in an area of public land after
the filing and during the pend-
ency of a proper application.
for a noncompetitive oil and
gas lease on such land -------

When an oil and gas pros-
pecting permit, issued under
section 13 of the Mineral Leas-
ing Act, expired by operation
of law, the land embraced in
that permit again became sub-
ject to location under the min-
ing laws, and remained so until
the filing of an allowable appli-
cation for a permit- or lease
under the act or- until the land
was known to be valuable for
any of the minerals covered by
that act _---- ____ _____.

A material site permit which
was regularly issued under the
Federal Highway Act to the
Oregon State Highway Com-
mission precludes the subse-
quent location of a placer min-
ing claim on the- same land-

Lands covered by a first-
form reclamation: withdrawal
are not open t mining loca- 
tions where they have not been - ..

289

-289

43
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MINING CLAIMS-Con. 
1: .

- :SP Page

Lands Subject to-Con:. -.
opened to: mineral entry by the:
Secretary of the Interior - - 259

Lands included . -within a
power-site reserve are not open -
to mining. locations unless;:
they- have been restored t o en-
try under the mining laws by :
the Secretary of the Interior in
accordance with section 24 of -

the Federal Power Act_- 260

Location
A valid ocation of a mining

claim can be made only if a
valuable mineral deposit has
been discovered Within the
limits of the claim _____

Where land on which parts
of several mining claims are
located was not open to such
location until 3 days after the
locations were made,,the min-
ing locations-on such land are
invalid. But Where the land in
Idaho has been open to mining
location for more than 15
years since the attempted lo-
cations were made, and the,
claimants assert that they
have been in continuous pos-
session of and working the
claims during that time, the
clainilits should be given an
opportunity to show whether a
discovery has been made after
the date when the land became
subject to' mining location so
that' it may be determined
whether the claims may have
been validated under section
2332 of-the Revised Statutes_

PatentX
A mining locator of mineral '

land embraced in a subsisting
uncompleted homestead entry;
subsequently patented pursu-
ant to. the act of July-17, 1914,
who. has acquired the title of:
the surface entryman may ee--.

161

6,
2600
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Patent-Con.
cute a deed of r econveyance
and, upon cancellation of the
surface patent, receive a min-
eral patent __--_-_-_-__-_

Page

106

OIL AND GAS LEASES

Generally

An o 1 and gas lease is a
"contract or agreement" within
the meaning of those terms as
as used in 18 U. S. C. sec. 431__

An oil and gas: lease issued
to a Member of Congress un-
der the Mineral Legsing Act is
void by virtue of 18 U. S. C.
sec. 431 --------

An oil and gas lease issued
to a Member of Congress under
the Mineral Leasing Act is not
within the scope of the statu-
tory exemption from the provi-
sions of 18 U. S. C. sec. 431,
granted. by Congress with re-
spect to "the purchase or sale
of * e e property" under cer-
tain circumstances----------

It was appropriate for. the
manager of a land and sur-
vey office, in transmitting oil
and gas lease forms for execu-
tion' by a person whose ap-
plication for a noncompetitive
oil and gas lease had been ap-
proved, to fix a time limit of
30 days for action .by the appli-
cant, and to reject the applica-
tion upon the applicant's
failure to comply with this re-
quirement .___-- _____-_

As the action of the manager
of a land and survey office in
fixing a time limit for the exe-
cution of lease forms by the
successful applicant for a non-
competitive oil and gas lease
was not required by any statu-
tory provision or departmental
regulation, the manager's re-
quirement could be waived by

OIL AND GAS LEASES-Con.

Generally-Con.

the head of the Department
(or his delegate), but such a
waiver would be justified only
upon the basis of a showing
that compelling equitable fac-
tors warrant such action_____

In a case where lease forms,
together with a notice that they
should be executed within 30
days, were accepted from the
postal service at an applicant's
address by the applicant's
mother as his agent, the fact
that she failed to call the docu-
ments to the applicant's atten-
tion during the period of time
prescribed for action by him
would not warrant the waiver
of the time limit and the rein-
statement of the application
after it had been rejected be-
cause of the failure of the ap-
plicant to act within the pre-
scribed time limit ___-___

An oil and gas lease issued
under the Mineral Leasing Act
does not include the oil and gas
deposits underlying a railroad
right-of-way which crosses the
leased tract, even though the
lease does not expressly ex-
cept such deposits from its
coverage _ ---------

The act of May 21, 1930,
provides the exclusive author-
ity for the leasing of oil and
gas deposits underlying rail-
road rights-of-way acquired
pursuant to the act of March
3, 1875… ______--_--___-_-_

The fact that an oil and gas
lease on land contiguous to a
railroad right-of-way was is-
sued at a time when the depart-
mental regulations under the
act of May 21, 1930, provided
that leases would be issued on
oil and gas deposits in rights-
of-way only; if drainage was
present or threatened without

Page
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Generally-Con. . .

any obligation upon the part of
the drainer to pay the .Gov-
ernment a royalty: of at least
12/2 percent on; the drainage
does. not vest in the holder of
such lease,: or. of a preference-.
right lease based upon it, a con-
tractual right to demand con-
tinued observance of the re-
striations after. their elimina-
tion from the regulations 94

Where land was patented.
under the Stock-Raising Home-
stead Act, which requires that.
the minerals be reserved to the,
United States, the owner of the
surface has no preference right,
to an oil and gas lease under.
section 20 of the Mineral. Leas-
ing Act - ---- 101

Section 506 of the Soldiers' -
and Sailors' Civil Relief Act
of 1940, which provides for

* suspension of oil and gas leases,
under : certain circumstances
when lessees are called into..
military service, has ::no ap-
plication to any person already
in military service when: he
accepts an oil and gas lease i 116

The holder of an oil and gas
lease whose lease is improp-
*erly canceled and who fails to
appeal from the cancellation
loses his, rights in his lease--- 355

An applicant for 'a noncom-
petitive oil and gas lease whose
application is rejected and who
fails: to appeal:within the time
allowed for appeal loses his
preference right to a lease as
against a subsequent qualified
applicant and is not entitled to.
a reinstatement of his; appli-;
cation with priority over the,
subsequent applicant __... 355

Where land in an entry. hasi,
been classified: as valuable for
oil and gas and the. entry has 
been impressed with a reserya-

DIGEST

OIL. AND GAS LgASES-Odn - Page

Generally-Con.

tiong of those minerals-with $:
the .eptryman's consent, the:
Mineral Leasing Act of Febru-.
ary 25, 1920. (41 Stat. 437,;,
30 U. S. C. sec. 181, et seq.).
has invested: theL'Secretary-:.
with certain discretionary au-
thority, and with certain db-
ligations with respect to the'
lessee, the United States and'
the State as a beneficiary
under the lease, which he is '
powerless to surrender to the
entryman absent a' specific
statute which,: either in terms
or by clear implication, so
requires_ ------ _- __- _ 459

The Secretary's authority to
finally dispose of public lands
is limited to that conferred
upon him by law. The interest
of the United States in its
oil and gas leases is an interest
in public realty, Pace v. ar-
.starp hem 'at I., 50 L D. 369,
distinguished _ _ __-_-_-460

Acquired Lands Leases

Where the Bureau of Land
Management, has not inter-
preted as mandatory the re-
quirement that applicants for
oil and gas leases on acquiredx
lands submit with their appli-
cations the detailed statement
of other: interests required by
regulation (43 OFE 200.5), and-
the -Ddpartment holds that
'compliance with the regulation
is mandatory, a period' of time'
may be allbwed: for the cor-
reetion of applications' de-"
fective only in this respect,
without loss of priority, in
order to prevent unfairness to
applicants; who relied on the
Bureau's interpretation of the
regulation….' _ ___ _ 350
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Acquired Lands Leases-Con.
Where an acquired land oil:

and gas lease includes a tract
of public-domain land, the ac-
quired land lease is subject to
cancellation as to the tract of
public domain land__________-

Applications
Where the existence of rights

with respect to the obtaining
of an oil and gas lease depends
upon the date of the filing of
an application, it is the actual
filing of a proper application
in the appropriate office that is
significant, and not the date
on which a proper application
is mailed to such office.-----

Where an envelope contain-
ing a proper application for an
oil and gas lease was tendered
by the postal service to a land
office subject to the payment
of postage due on the envelope,
and the personnel of the land
office declined to pay the post-
age and the envelope was
thereupon returned to the ap-
plicant, such tender did not
constitute a filing of the ap-
plication and did not establish
any predicate for the issuance
of an oil and gas lease on the
application contained in the
envelope _ -------------- i

Where an application for a
noncompetitive oil and gas lease
is defective because it is not
supported by an adequate re-
mittance, or because it covers
a larger acreage than is permit-
ted under the departmental
regulations, and the applicant
cures the defect prior to the
rejection of the application, the
application- is effective for pri-
ority purposes as of the date -

when the' curative action is
received by the appropriate of-:,
fice of the Department

?age

868

51

51

85
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Applications-Con.-
If the Department determines

that a tract of public land
which is not within any known
geological structure of A pro- 
ducing oil or gas field will be
made available or oil and gas
development, the Department
is under a mandatory duty, im-
posed by statute, to lease the
land to the qualified person
who first submits a proper ap-
plication for it____-______-__ 85

Where a noncompetitive oil
and gas lease was erroneously
issued to a junior* applicant,
the lease is subject to cancel-
lation __________--___--__- 86

An application for an oil and
gas lease on land;.which is sub-
ject tothe right of another per-
son to have a subsisting oil and
gas lease on the same land ex-'
tended is properly rejeted. 101

Where an applicant failed to
take an appeal from a manag-
er's decision offering a noncom-
petitive oil and gas lease, which
offer erroneously omitted part
of the land applied for, and
where the applicant signed a
lease which did not include
such land, the omission being
apparent on the face' of the
lease, dud the applicant did not
appeal from this action of the
manager but acquiesced for ap-
proximately 2 years in the lease
as it was issued, the applicant:
is deemed to have abandoned
the preferential right as the
first qualified applicant to lease
the land which was erroneously.'
omitted from the lease … - 103

'Where the preferential right
of the first qualified applicant
to obtain a: noncompetitive oil
and gas lease has beenlost;by
abandonment, it cannot be; re-:
'established: retroactively by

491-
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Applications-Con.
administrative action to the
prejudice of third: persons
whose rights have intervened- 10l

An application for a noncom-
peti-tive oil and-gas Jease is not,

-fatally defective because it
lists as references to the appli-
cant's reputation and business
standing corporations which he
owns: or. controls … … 145

The determination as to
whether an application for a
noncompetitive oil and gas
leasecovers public or acquired
lands must be made, in a case
of a proper application, from
the application itself, and not
from an accompanyingletter_ 232

Where* departmentaltregula-
tions required the listing of
other; public-land oil and gas
interests- in the same State in

-the filing of an application for
a noncompetitive lease on pub-.
lic lands, and the listing of sim-
ilar acquired-land interests in
the same State with respect to.
the filing of an application for. l
such a lease on acquired lands,
the junior of two conflicting am-
plications, neither of which
was properly identified by the
caption or by the citing of stat-
utory: authority for such appli-
cation, was reasonably identi-
fable by its listing of public-
land interests as pertaining to
public lands,; and established,
as a proper application, -a pref-
erence right to a lease covering
the reserved oil and gas depos-
its in certain former public
land in Mississippi, the senior
application having been defec-
tive in listing acquired-land oil.
and gas interests and thus be-
ing reasonably identifiable as
pertaining to acquired lands__.>. 232

tr.Y L-XlfMlC17'0UUon. Page

Applications-Con.
An amendment of a regula-

tion governing the issuance of
future interest oil and gas
leases will not be applied retro-
actively to the detriment of
one whose application was-filed
before the effective date of the
amendment and to whom a
lease: was thereafter issued
without a requirement that he:
comply with the amended regu-
lation___-------__ --------___ 346

An oil and gas lease applica-
tion for acquired lands is cor-
rectly rejected h e r e the
application does not contain a
statement of the applicant's in-
terests in oil and gas leases or
permits or applications there-
for on federally owned ac-
quired lands in the same
State, as required by regula-
tion -_____ ------ 346

Where, the Bureau of Land
Management has not inter-
preted as mandatory the re-
quirement that applicants for
oil and gas leases' on acquired
lands submit with their appli-
cations the detailed statement
of other interests required by
regulation (43 GER 200.5), and
the D)epartment holds that,
compliance with the regulation
is mandat or y, a period of time:
may be allowed-for the correc-
tion of applications defective
only in this respect, without
loss of priority, in, order to
prevent unfairness to appli-
cants who relied on the Bu-
reau's interpretation of the
regulation-8 - _0 ' 350

Where an applicant files an
application for an oil and gas
lease, on acquired lands which
includes a tract of public land,
he does not earn a preference
right to an oil and gas lease on:

492
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Applications-Con.

that tract as against an appli-
cant who files a subsequent
proper public-domain applica-
tion for an oil and gas lease on
the same tract … _-_- _____:

Where an oil and gas lease
applicant withdraws part of
the land covered by his applica-
tion upon the erroneous advice
of a Bureau official that the
land is State owned, his appli-
cation will not be reinstated
with priority over a subsequent

applicant__ _ 7

Under a departmental regu-
lation in'kffect on May 1, 1951,

the offeror of a noncompetitive
oil and gas lease who submitted
with his offer advance rental

sufficient to cover the acreage
in the one lot contained in the
offer and sufficient to cover the
other legal subdivisions con-
tained in the offer on the basis
of 40' acres in each of the other

legal subdivisions had com-
plied with the regulation and
was entitled to priority as of
the, time of the filing of the
offer, despite the fact that some
of the other legal subdivisions
.exceeded the usual 40 acres and

thus the rental submitted was
actually. deficient on the basis
of the correct acreage in the
lease offer .- -

Page

367

.407

Cancellation

Where a noncompetitive oil -

and gas lease was erroneously -- -

issued to a junior applicant,-

--: - the lease is subject to cancella-
tion [See, also, Charles D.. Ed-

monson et al.,:p. 355.] … ---- 1, 86

Where a noncompetitive oil
-and gag lease is issued by the

manager of a land office cover- -

OIL AND GAS LEASES-Con. ,Page

Cancellation-Con.

ing lands within an area which
exceeds by 40 acres the 6-mile-
square limit fixed -by depart-
mental regulation and the
instructions on the form of
application used, a d the
rights of no third persons are
prejudiced thereby, the lease
should not be canceled … … _ 129

An oil and gas lease cannot
be canceled where the lease was
issued to the first qualified ap-
plicant who submitted a proper
applicatioli therefor, and where
the issuanet of the lease was
not- in -violation- of any statu-
tory or regulatory provision--- 346;

Where several oil and gas
leases- are canceled for the
same reason, an-appeal by one
lessie6does hot bring' before the
Department the interests of the
other lessees who have failed to
appeal -355

The holder of an oil and gas -
lease whose lease is improperly
canceled and who fals to ap-
peal-from the cancellation loses
his -rights in his lease … … 355

Where an acquired land oil-
and gas lease includes a tract
of public-domnain land, the ac-
-quired land lease is subject to -

cancellation -as to the tract of
public domain land - __ 368

Extensions

An extension of an oil and
gas- lease grantedby a compe- -

tent official of the Department
of the Interior, though based
upon an error of law and re-
quiring cancellation, segregates
the land embraced in the lease
and prevents initiation of - '
rights by other lease applicants
so long as- It remains uncan-
celed-of record--116

Where an oil and gas lease
;isgoverned by -the- Mineralt-

493
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Extensions-Con.
Leasing Act as it existed before
its amendment on August. 8,
1946, if production is ordered
suspended by auth-ority of the
Secretary of the Interior, the
term of the lease will be auto-
matically extendedso long as
the- order of suspension re-

..,smains in effect__ 26
Neither section 17 of the Min-.

eral Leasing Act, as amended,
which authorizes the single
extension- of the primary term:
of noncompetitive oil and, gas
* leases- nor. the departmental.
regulation,' issued;.- pursuant
thereto requires that rental for -
the sixth-leaseyear accompany
an application for an extension
of the, lease or that it be, paid.
before the expiration of the
primary term___----------- 228

A 5-year extension of a non-, 
competitive oil and gas lease
is properly granted where the
application for. extension .was
filed' within 90 .days* prior to-.
the,:expiration,.of the primary

* term of the lease and the sixth-.
year rental was paid on the
first business day following the
commencement. of the . sixth-
leae year _ _ …_ 229

Future and Fractional Interest
* - Leases

An amendment of a Tegnla-"'-
tion governing the issuance of,
f future interest oil and; gas ,
leases will not be applied retro- 
actively to the detriment of
one whose applicationwas. filed
before. -the. effective date of :, 
the. amendment ,and to whom,
a lease .wa sthereafter issued
without' a~requirement that :he
comply., with ,the .amended
.regulation-_ _ 346

An oil andtgas lease appli-
cation for acquired lands. is 

,OIL AND GAS LEASES-Con. - Page

Future and Fractional Interest
Leases-Con.

correctly, rejected, where the
application does not contain
a statement of the applicant's.
interests in oil andgas leases
or permits or applications
therefor on federally owned ac-
quired lands in the same State,
as required by regulation _

Nonconpetitive' Leases
If the Department deter-

mines. ;that a tract of -public
land which is not within'any
:known geological. structure of
a producing oilor gas field will
be made available for oil and
gas development, the Depart-,
ment is under a mandatory
duty, iiposed by statute, to
lease'the land to the qualified
person first applying for it
[See, also, Charles D. Edmon-
son et 'a., p. 355.] ' 1

346

8,t68

Preference Right Leases

To obtain a preference-right
oil and gas lease under section
1 of the act of July 29, 1942, a
lessee must comply with regu-
lations in force at the time
-when he files his preference-
right application __ 51

Where a regulation requires
that a preference-right appli-
cation for' an oil and gas lease
be filed on a specified form,' a.-
letter from a lessee expressing
an intention to exercise the
preference right does not estab-
lish a predicate for' the is-
suance of' a preference-right
lease ' ' _ 55

The Department is not au-
thorized to extend the time for
filing an application for a pref-
erence-right oil and. gas lease
under the-act of-July- 29, 1942,
beyond-the date of the..expira-
tion-of he1w hne 1ae _ 5a

' 94
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Preference Right Leases-Con.

Where the base oil and gas
lease expires on a nonbusiness
day, an application for a new
preference-right lease*filed on
the first day thereafter that the
land-office is open for business
cannot be regarded as timely
filed ___ --------

Where an oil and gas lease
was issued to an applicant who:
'had not complied with the reg-
ulations relating. to notice to-
possible section 20 preference-
right claimants and the pref-
erence right claimant timely
asserts her preference right,
the lease must be canceled as
to the lands subject to the pref-
erence right,7_. _ ___-___

Where the surface of a
desert-land entry held by an
entryman who is entitled to a
preference right under section
20 of the Mineral Leasing Act
is taken as. a perpetual ease-

ment pursuant to a condemna-
tion suit, the entryman does
not thereby lose his preference
right -_---

55

332

332

Reinstatement

Where an applicant for a
public-land oil and gas lease
acquiesces in an erroneous de-
termination by a Bureau: offi-
cial that his application covers
acquired lands and in the
processing of his application
as one for, an acquired-land :
lease, and action on his case as
a public-land -application i is
closed, he will not be granted a
reinstatement of his applica-
tibn as a public-land applica-
tion where the land has been

leased to- an intervening appli- '
cant pursuant to a proper pub-

lic-land-lease application 368

'OIL AND GAS tEASES-Con. 0- P-age

Renewals

The departmental regulation
which provides that holders of
20-year oil and gas leases who
desire to renew such leases
should file applications for re-
newal vithin certain time
limits will be waived in the
case of a tardy application,
where it appears that several
wells have been drilled on the-
leasehold, other investments
have been made in the lease,
and efforts have been made to
resume operations on the
lease__--------------------- 120

Rentals

Neither section 17 of the
Mineral, . Leasing Act, as
amended, which authorizes the
single extension of the primary
term of noncompetitive oil and
gas leases, nor the departmen-
tal regulation issued pursuant
thereto requires that rental for
the sixth-lease year accompany
an application for an extension
of the lease or that it be paid
before the expiration of the
primary term _ =928

A 5-year extension of a non-
competitive oil and gas lease is
properly granted where the ap-
plication for extension was
filed. within 90 days prior to
the expiration of the primary
term of the lease and the sixth-
year rental was paid on the
first business day following
the commencement of the
sixth-lease year_- _ _ _ _ _ 229

In cases not involving a re-
quirement that rent must ac-
company lease applications, the
regulation that rentals under.
oil and gas leases shall be pay-
able in advance means that the
annual -rental is. due on: the
first dy7of each lease yearf 229

_495
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Rentals-Con.
Under- a departmental regu-

lation in effect on May 1, 1951,
the offeror of a noncompetitive
oil and gas lease who, submitted
with his offer advance rental
sufficient to cover the acreage
in the one lot contained in the
offer and -sufficient to cover the
other legal -subdivisions con-
tained in the offer on the basis
of 40 acres- in each of the other
legal subdivisions had com-.

- plied with the regulation; and
was entitled to priority as-of -

:the time of the filing of the -

- offer, despite the fact that some
of the other legal subdivisions
exceeded the usual 40 acres
and thus the rental submitted:
was actually deficient on: the:
basis of the correct acreage in
the lease offer_ __________

Page OI 1 AND ,:GAS -LEASES-Con. 0 - Page

407

Rights-of-Way teases
An oil and gas lease issued -

under the Mineral Leasing Act 
does not include the oil and gas -

deposits'inderlying a railroad
right-of-way which crosses the
leased tract, 'even though the

-lease does not expressly except
such deposits from its cover-'
age- 94

The' act of May 21, 1930,
provides the exclusive author-
ity for the leasing of oil and
gas deposits underlying rail--
road rlghts-bf-way acquired
pursuant to the act of March 3,:

: 1875-'_94 _ _ S 

The -fact -that'an oil and-gas
t.:ease -on land contiguobs toa'-
railroad -right-'f-way was is-,
sued at a time -When th*'de-
partmental regulations under
the aet of May 21, 1930, pro-:
vided that leases would be is--
sued: on oil and gas. deposits
in rights-of-way only if drain- -

.age was present or threatened

Rights-of-Way Leases- Con.o
without any obligation upon -
the part -of the drainer to pay
the Government a royalty of at
least 1-21 A2 percent-on the drain-
age does not vest in the holder
of such lease, or -of a prefer-
ence-right lease based upon it,
a contractual right to demand
continued observance- of the,
restrictions after: their elimi-
nation from the regulations_ 

Six-xile Square Rule

.94

An application for a non-
combetiltivef oil and gas lease
coveting lans vwithin an area
which, contrary ito depart- -'

mental -'regulations and the
instructions on the form -of'

-, application used, -exceeds a 6-
mile 'square is subject to re-
jection… … 7…_7-- 129

Where a noncompetitive oil
and gas leaseis issued by the
manager of a land office cover- --
ing lands within an -area which
exceeds by 40. acres the 6-mile-
square -limit fixed ,by~ depart-
mental regulation -and the
instructions on the form of ap-
plication used, and the-rights
of no third persons are 'preju-
diced thereby, -thelease should
not be 'canceled -129

An.- application for a non-:
,competitive oil and -:gas lease
which was filed on September
30, 1946, and is still pending,
which describes 'tracts that
cannot be embraced in a 6-mile
square is not required to be re-
jected in favor -of junior 'appli- :
cations for: the~ same ;tracts,
each of which is confined t
sucha-square. in- such a case,
separate leases will be issued
for the -tracts. ,in -each 6-mile, -

square .involved in the -first
-application- ," 345

496
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'OIL AND GAS LEASES-Con.

Suspension of Operations and
Production

Where an oil and gas lease
is governed by the Mineral
Leasing Act as itI existed be-

: fore its amendment on-August
8, 1946, if production is ordered
suspended by authority of the
Secretary of the Interior, the
term of the lease will be auto-
matically extended so long as

the order of suspension re-
mains in effect - - --- ----

An order issued by authority
of the Secretary of the Interior
requiringsuspension of produc-
tion under an oil and gas lease
'cannot he abrogated by the
lessee, and will remain in effect
until revoked by authority of
the Secretary or until it ex-

pirs by its own terms…------

Where a lessee having only
gas wells -on his lease has been
directed to suspend the produc-
tion of gas from the lease-for
an indefinite period of time in
order to conserve reservoir

energy for the production of

oil, the plugging and abandon-
ment of the gas wells by the
lessee several years later can-
not be considered as hating

terminated the suspension or-

der ------ _ ----------------

PENTS OP PUBLIC LANDS

Generally

A mining locator of mineral

land embraced in a subsisting

uncompleted homestead entry,
-subsequently patented pur- -

suant to the act of July 17,

1914, Nvho lhas acquired the title

of the surface entryman may
execute a deed of reconveyance
and, upon cancellation of the
surtace patent; receive -a min-

teptnt -_ -----

830155-55---35

Page

126

126

126
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PATENTS OF PUBLIC LANDS-
Con.

Page

Generally-Con.

Where 2 years have elapsed
after the issuance of a receipt
upon a final homestead entry
and no: contest- or protest was
pending against the validity of
the entry at the end of the 2-
year period, the entryman is
entitled to the Issuance of a
patent on the entry, even:
though after the 2-year period.
has run, a mining claimant as-
serts :.the existence of valid
conflicting mining claims 1o-
cated prior to the initiation of
any rights to the land by the;
homestead entryman _-_ - 374

Where an interest has been
created-under authority of law -

in possible mineral deposits -.

properly reserved in a :home-
stead entry which is adverse
to the claim of the entryman
and the land is thereafter clas-
sified as nonmineral in charac--
ter, patent may issue o the
homestead entryman only if
the adverse interest is excepted
from the grant ---- _ 460

Effect
Although issued by mistake

and inadvertence, a patent is-
sued under authority of law
vests title in the patentee and
removes from the jurisdiction
of this Department-inquiry into-
and consideration of all dis-
puted questions of fact, as well
as of rights to land _

Reservations

Where-an application for the
public se -of land under the
-:second proviso of section 2455,
Rev. Stat., as amended, -is re-
jected for -the.reasons.that the -

land is not moutaimous or
too, -rought for cultivation and
that the land is needed;-for -a-

497
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-PATENTS OF, PUBLIC LANDS&, - Page
Con. :

Reservations-Con. tions.,.
sheep driveway with 'over-
night stopover privileges,. the;
case will be, remandedwhere-
the evidence in the record is
inconclusive as to the physical
character, of the land and it is
possible that the use- of the
land for driveway and hold--
over., privileges can, be pre-
served by a reservation in. the
patent or by amendment of the
application to: exclude .the
areas most directly affected- .-

The Secretary of the Interior
has authority to insert in a
patent issued as a, result of 'a
public sale under the second
proviso of section 2455, Rev.
Stat., as amended, a reserva-
tion of a right-of-way for driv-
ing sheepacross the land pat-
ented- and of overnight, stop-
over privileges for such sheep-

suits to Cancel

175

175

A. mistake in the issuance of
a patent may justify a recom-.
mendation by this Department,
that the Attorney General start
suit to cancel the patent … _-_ 8, 397

Suit would' generally be
recommended where (1) the
Government has an interest in
the remedy by' reason. of its
interest in the land; (2) .the 
interest of some party to whon
the 'Government is under ob- 
ligation has 'suffered by issue
of the patent; (3) the duty of
the Government to the people
so requires; or, (4) significant
equitable con siderations are in--
volved 397

Where the-mistake in the is-
suing of a patent was' to 'issue :
it without '.having affordeda: to,
a conflicting applicant an op-
portunity to appeal' under the

PATENTS. OP .PUBLIC: LANDS&- Page
Con.

Suits to Cancel-Con.,oT:. if-,',,
Rules of: Practice of, this De-,
partment: from, an adverse
classification of the land em-.
braced by his, application, in-
,sufficient grounds, exist 'for
seeking judicial annulment of
the patent___ ----- 397

PRACTICE BEFORE THE; DE-
PARTMENT

(See also Rules of Prac-i
tice.)

Generally

Where.a party adversely af-,
fected by a-decision of a 'man-
ager. of a: district land, office of
the Bureau of. Land Manage-.
ment authorizes a person, who '
is not, an attorney, or that
person's attorneys to' represent
him in taking an. appeal from,
that,, decision, and, ther agent
employs attorneys'to take such-
an appeal to the Director of
the Bureau 'of Land 'Manage-
ment, the taking of an, appeal
to the Director by those, at-
torneys is to be regarded as
authorized by the party- 151

An appearance filed by an
attorney-at-law in a matter
pending before the Department
creates a prdsumption that he
is authorized to represent the
party for-whomhe purports to
appear- ----- _- __-_-_-151

PUBLIC LANDS'

(See also Accretion,
Bondaries, SwTeys
of 'Pblib Lands.)

Generally

Title to land formed by ac-
cretion to pfihlic land, which
exteids across the former bed
of a river to the recdrd position'
of land disposed of when it was
on the opposite bank 'vests in

" the United States and as public
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,PUBLIC LANDS-Con.

Generally-Con.
land is thereafter subject to
dispositibn under the Mineral
Leasing Act -----------------

Disposals-of
Ana entryman under a prer

emptive - right, having made
final proof, paid: the: purchase
price, and received a final cer-
tificate, became'vested with the
equitable title to the land
covered by the entry__________

The Secretary's authority to
finally dispose of public lands
is limited to that conferred
upon him by law. The interest
'of the United States in its oil
and gas leases is an interest
in public realty, Pace v. Car-
starphen et a.,, 50 L. D. 369,
distinguished ___ ____-__

Jurisdiction Over
,So long as pfblic lands are

subject to the jurisdiction of
the Secretary of the, Interior;'
he may, on his own initiative,
review and correct erroneous
actions previously taken withinf
the' Department respecting
such lands_ _

So long as public land re-
mains subject to the jurisdic-
tion of the Department, the
head 'of the Department has;
supervisory authority to con-
sider whether a person who
claims a preference right in
such' land is actually entitled
to assert such right [See, also,
Martin, J. Putt et at., p. 185.].
Leases and Permits

Where a highway being built
under the Federal Highway
Act' is; approximately -2- mildst
distant from public land 'on
which a material site permit
was- issued to. 'the State of-
Oregon Highway Commission, .
a determination that the land- 

Page

327

77

460
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PUBLIC LANDS-Con.

Leases and Permits-Con.

499

Page

is "adjacent" to the road with-
in the meaning of section 17 of
the Federal Highway Act is
not unreasonable-----------

If the Department deter-
mines that a tract of public
land which is not within any
known geological structure of
a prbducing oil or gas field will
be made available for oil and
gas development, the Depart-
ment is under a mandatory
duty, imposed by statute to
lease the land to the qualified
person who first submits a
proper application for it…

256

368

PUBLIC SALES'

Applications
An improper application for

a public sale under the Iso-
lated Tract law should be re-
jected; nevertheless, it is legal
for the manager of the local
land office to sell the land ap-
plied for, since he has author
ity to order such a sale on his
own motion… ______ 158

Award of Lands
Where an isolated tract con-

taining two or more subdivi-
sions is disposed of-at a public
sale; and two or more owners

-of contiguous lands-assert their
preference rights to purchase
the tract, it is the ordinary
rule, prescribed in a depart-
mental regulation, that the sub-
divisions are to be apportioned.'
among the -preference-right- 
claimants "so as to -equalize
as nearly as possible the tracts
they. should be permitted to
purchase' - - 25

The fact that one preference- 
right claimant owns substan- -
tially more contiguous aereage
than. any other preference-right
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PUBLIC SALES-Con.

Award of Lands-Con.
claimant does not, ipso facto,
take the ease outside the ordi-
nary rule that two or more
subdivisions: inl an:I isolated
tract, are to be: equally; appor-
tioned, as far as possible,
among competing preference-
right claimants.---

Where the subdivisions in anf
isolated tract that is to be ap-
portIoned between two prefer-
ence-right claimants aggre-
gate an odd number, and one of
the claimants applied for the
sale, it is'appropriate, in apply-
ing the ordinary rule of equal
apportionment as far as pos-
sible, to allocate the subdivi-
sions equally between the i
claimants as far as possible and
then allocate the remaining odd
subdivision to-the claimant who
applied for the sai e_ _

Where an isolated tract con-
sisting of two or more subdivi-
sions is offered for'sale and two 
or more' owners of contiguous
lands -assert preference rights
to purchase the tract, and the,

Pag

25

preference-right claimants are
unable to agree upon a division
of the tract, the Regional Ad.
ministrator must. divide: the
,subdivisions -equitably among
the preference-right elaimants.
He cannot. award the entire
tract to one of the- preference-
right claimants --- '-- 29

Where -a field- decision
awards'an isolated tractto one
bidder and requests him and .
* conficting bidder to agree on a
division- of a :second isolated'
'tract, and, upon -the parties'
failure to reach an agreement,-
a further field decision is ren-

dered-making the division 'of
the secdfdtract;'thennsuceess-;:

PUBLIC SALES-Con.

Award of Lands-Cdn. -
ful bidder for the first tract
has no standing, on an appeal
from the second decision, to
|,challenge the..award 'of the
;-fi-:st,tract~ 'in 4he- earlier deci-.
sion- ----------- _-----______

Where an isolated tract con-
sisting of only one subdivision
is offered at public sale, and
two preference-right claimants
bid for the tract, it may prop-
erly be awarded to the quali-
fled preference-right claimant
who applied for the.sale--

A preference-right claimant
for an isolated tract consisting.
of one subdivision offered at.
public sale is not entitled to a
formal-..hearing -on the award
of the tract _-__

Isolated.Tracts
There, is no. authorit er

-section 2455 of the' Revised
Statutes to offer at public
sale, as an isolated tract, an
area of public land which is
part. of: a larger tract of pub-
lic land'[See, also,Martin J.
Plutt et at., p. 185.] _-_-_- :

An improper application for
a public sale under the Isolated
Tract law should be rejected;
nevertheless, itis legal for the

:managpr of the locallfrd office.
to sell the landapplied for,

: since he has authority to order
s such alsaie on W~omiotiom..- 

Preference Rights.
In'connection'with the asser-

tion of-a preference tight to s

purchase an isolated tract, of,
land offered for, sale by the
Government at public auction,
it is the date on; which the ap-
propriate- office of :the Depart- -

ment receives the document as-e
serting sucbi`prprence right,
D w i accompw pg en ittance, ,
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PUBLIC SALES-Con.

Preference Rights-Con.
that determines whether timely
action has been taken __-__-_

In a case where the 30-day
period for the assertion of pref-
erence rights to purchase an
isolated: tract was scheduled
to expiie on Octobef.22,1'950, -

and on October 19, 1950, an
owner of contiguous land pre-
pared and mailed to the appro-
priate land office a communi-
cation, with accompanying re-
mittance, asserting a prefer-
ence-right claim to purchase
the tract, but such communi-
cation was not received by the
land office until October 23,
1950, it came too late to merit
preferential .consideration in
connection with the disposition
of the tract __- -_-_

Where, an isolated tract con-.
sisting of two or more subdivi-
sions is offered for sale and two
or more owners of contiguous
lands assert preference rights
to purchase the tract, and the
preference-right claimants are
unable to agree upon a division
of the tract, the Regional Ad-
ministrator must divide the
subdivisions equitably ;among

* the preference-right claimants.
He cannot award the entire
tract to one of the treference- 
right claimants

So long as public land re-
mains subject to the jurisdic-
tion of the Department the
head of the Department has
supervisory authority to 'con-
sider whether a person who
claims a preference right in
such land is actually entitled
to assert such right----

Only an owner of contiguous
land has a preference right to
buy an isolated tract of public
land offered at public sale-

Page

20

.20

29

32

32

PUBLIC SALES-Con.

Preference Rights-Con.
Where the owner of land:

contiguous to an isolated tract
of public land offered at pub-
lic sale properly asserts a pref-
erence right to purchase the
land, but disposes of the con-
tiguous:Jand-after'the close of
the period allowed for the as-
sertion of preference-right
claims and before he receives a
final certificate or patent for
the isolated tract, he thereby
loses his preference right to
buy the isolated tract [See,
also, Martin J. Plutt et 1.,
p. 185.]-----

Where the owner of land con-
tiguous to an isolated tract of
public land offered for sale
properly asserts a preference
right to purchase the land, and
then disposes of the contiguous
land after the close of the
period allowed for the asser-
tion of preference-right claims
and before he receives a cash
certificate or patent for the
isolated tract, he does not
thereby lose his preference
right to buy - the isolated
tract ___ _

Rough. or Mountainous Tracts

Where an application for the
public sale of land under the
second-proviso of . section 2455,
Rev. Stat., as amended, is re-
jected for the reasons that the
land is not mountainous or too
rough for cultivation and that
the land is needed for a sheep.
driveway with overnight stop-
over privileges, the case will be
remanded where the evidence
in the record is inconclusive
as to the physical character of
the land and it is possible that
the use of the land for- drive-
way and holdover privileges.
ean he nreserved hv a rnervR-
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PUBLIC SALES-Con'.; Pagi

Rough or louitaihous Tracts-
Con.

tion in the patent or by yaennd-
ment. of' the application to ex-
clude the areas most directly
affected - - ---77 _ -- __-__ 171t

The Secretary of the Interior
has uthority to insert in a
patent issued as a result of a
public sale. under the second.
proviso. of section 2455, Rev.
Stat., as amended, a. reserva-
tion,, of a right-of-way for
driving sheep across the land
patented and of overnight stop-

:-over privileges for such sheep. 175

RAILROAD GRANTLANDS'

Under a railroad land-grant
act, the grantee did not obtain
any rights as to lands situated
within the indemnity limits of
the grant unless and until spe-.
cific tracts within such limits
were especially selected in the
manner. prescribed by law to
make up for deficiencies that
had been found to exist within,
the primary! limits . of the
grant 77

The Commissioner of the
General Land Office could not
lawfully withdraw lands with-
in the indemnity limits of a,
railroad' land grant for the
purpose of protecting' the pos-
sible future 'rightof the gra '-
tee to make' indemnity selec-
tions i the 'event' that defi-
ciencie's shouldt be found to:'
exist wiihin the primary-limits'-
of the grant- -77

An invalid withdrawal of"
lands did not prevent dtherwise
proper entries 'from being made
on the lands_ ^ _ 77_---

An entryman under a pre-
emptive right, having made,
final proof, paidithe purchase
price,' 'and received a final cer-

I RAILROAD GRANT' LANDS-or. Page

tificate, became: vested' with' -

the &quitabletitle"to: the land
-covered -by the 'entr'y - 77

RECLAMATION HOMESTEADS

:Generally- ' ''- : ' ' -': - E

The act of July 17, 1914 (38
Stat: 509, 30 U. S. . secs. 121,
124), which authorizes the
issuance of nonmineral patents
with- a reservation, inter saia,
of oil riand gas when the land
is withdrawn, classified, or
known to be valuable for those
minerals permits entrymen "at
any time before final entry,
purchase,'eor approval of selec-
tion or location" to show that
the lands are in' fact nonbin-'
eral in character and; there-
upon to receive a patent with- -
out such a reservation- __ t 459

Where land in an entry has
been classified as valuable for
oil and gas 'and the entry has :
been impressed with a reserva-
tion of those minerals with the
entryman's consent the Min-
erai Leasing'Act of Februaryi
25, 1920 -(41' Stat. 437, 30
U. S. C. se. 181, i seq.) has
invested the Secretary with
certain discretionary author-
ity, and with. certain obliga-
tions with respect to the lessee,

Bthe United States: and the
:State as a beneficiary under the
lease, which he is powerless to
surrender to the dntrymnn ab-
sent a specifi statute which,
either in terms or by clear im-
plica.tion, so reqtires 459

Where an interest has been..
created under authority of law
in possible ineral deposits;.
properly reserved in a home-
stead entty which is adverse to
the claim of the' iitryman and'

,the land is thereafter c lassified
"as nomininera in character,

,/ Il: 
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RECLAMATION' HOMESTEADS- Pae
Con.

Generally-Con.
patent may issue to the home-
stead entryman only if the ad-
verse interest is excepted from
the grant__ __ _-_-_-_

RECLAMATION LANDS

Generally
Unentered public land desig-

nated by the Department as
subject to the Smith Act car-
ried with it a valid existing
right in the Imperial Irrigation
District' to* impose a lien
against such land for its pro-
portionate share of construc-
tion and operation and main-
tenance charges, with a view
toward having such a lien satis-
fied by an applicant for entry as
a condition precedent to entry.
Because of the existence of this
right, a subsequent first-form
reclamation withdrawal did
not operate to withdraw such
land from public entry, as con-
templated by the Smith Act;
hence, the original allowance of
the appellant's desert-land en-
try was correct and its subse-
quent cancellation improper---

Classification
After executing an amenda-

tory repayment contract with
an irrigation district under sec-
tions 7 (a) and 7 (c) of the
Reclamation Project Act of
1939 (43 U. S. C. see. 485), the
classification of the lands of
the 'district as temporarily
or permanently unproductive,
made under sections 41 and 43
of the Omnibus Adjustment
Act of May-25,,1926 (43 U. S. C.
sec. 423,0 424 ()), and the:
authority. of the .Secretary of
the Interior under these sec-

460

.437

RECILAMATION LANDS-Con. . .2Pge

Classification-"Con.

tions, are n o longer effective
unless made' so by express pro-
visions in the amendatory re-
payient contract and in the
approval act of the Congress
required'-under seiction 7 (c)
the 'authority of the Secretary
of the Interior in the premises
is that in section 8 of the Rec-.
lamation Project'Act of 1939
(43 U. S. C. sec.-485), and it
can be exercised only upon re-
quest of the irrigation district
or its duly authorized repre-
sentative- - _----___--____ 154

Inclusion and ' Eiclusion of
Within Irrigation District

After executing an amenda-
tory 'repayment contract with
an irrigation district under sec-
tions 7 (a) and 7' (c) of the
Reclamation Project Act of
1989 (43 U. S. C. sec. 485),
the classification of the lands.
of the district as temporarily'.
or. permanently unproductive,
made under sections 41 and 43
of the Omnibus Adjustment Act-
of May 25, 1926 (43 U. S. 0.X
secs. 423, 424 (b)); and the
authority of the Secretary of
the Interior under these see-
tion§, are no longer effective
unless made so by express pro-
visions in the amendatory re-
payment' contract and in the
approval act of the Congress
required under section 7 (c)
the authority of the Secretary''
of t1i Interior in the premises
is that'in section S of the Rec-
lamation Project Act of 1939
(43 U. S. C. sec. 485), and it-
can be exercised only upon re-
quest: of the irrigation district-9 
or its" duly- authorized repre--
sentative ____ | __ ' 154
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-REGULATIONS :

An amendment of a,,; regula-
tion governing theissance. of
future interest oil and gas
leases will not be applied retro-
actively to the detriment, of one
whose application was filed be- .
fore the effective date of the.
aniendment; and, to wlhom a:
lease was thereafter issued
without a requirement that he
comply with the amended regu-
lation

RIGHTS-OF-WAY

(See also Indian Lands,
Reclamation Lands.)

Act of February 25, 1920 -
The Secretary of. the InL

fternor has no, discretion to,
excuse any applicant for a
right-of-way for a natural gas,
pipeline across public land
from a statutory requirement.,
to maintain such pipeline as a
common carrier _- _-_--

Where it appears possible 
that an-applicant for a right-
of-way for a natural gas pipe-
line acroSS public land, who
filed his application before the
act of August '12, 1953, was ap-
proved, and'who has refused to
file a common-carrier stipula-
tion, may be exempted by that
act from the common-carrier
provision of section 28' of the
Mineral Leasing Act, but the
record does not so show, the
case will be remanded to the
Bureau of Land Management
with instructions to allow the
applicant 60 days to make such
showing -----------------

RULES QEO PRACTICE
Generally

A motion for a new trial will
be granted by the Department
only upon the ground .of newly 
discovered evidence;. and 'it

rag

346

403

403

RULES OF PRACTICE-Con.
; Generally-Con.

must appear, among: other
things, that such evidence is
material to the issues in volved
in the case and that its lack at
the previous hearing injuri-
ously affected the substantial
:rights of the applicant _ :

The Secretary of the Interior
(or his delegate). may.. assume
jurisdiction at any stage of a

::public-land' proceeding that is
pending before the Depart-
ment, without waiting for the
matter to come before him by
way of appeal or otherwise-

There is no requirement in
the Rules of Practice that the
initial decision in a public-land
proceeding shall be rendered
by the person. ; who . presided
over the hearing in such pro-
ceeding __----- -_

Change in factual situation
by new evidence warrants
modification of decision on re-
consideration

In the absence of an appeal
to the Secretary, the Director
of the' Bureau of Land Man-
agement may, on 'his own
motion, reconsider 'a decision
previously rendered by him
.and correct any errors .hieh
may have been made in the
formar',ed -cision -_-_- '

Appeals
Generally

Where a party adversely
affected by a decision of a
manager of a district, land
office of the Bureau of Land
Management authorizes a per-
son, who is not an attorney, or
that person's attorneys to rep-
resent him in taking an appeal
'from' that deci ion, and the
agent 6mploys attorneys to-take
such an appeal to the Director
of the Bureau of Land Manage-

504

Page

:3

43
::43

40T7

:'00 id

a. _ : _ . _ _ � _ . � _ _ � _ �

I



INDEX-DIGEST

RULES OFPRACTICE-Con.

Appeals-Con.
Generally-Con.

ment, the taking of an appeal
to the Director by those at-
torneys is to be regarded as au-
thorized by the party ____

An appearance filed by an
attorney-at-law in a matter
pending before the Depart-
ment creates a presumption
that he is authorized to repre-
sent the party for whom he.
purports to appeal -___-___

When an appeal is taken to
the Secretary from a decision
of the Director of the Bureau
of Land Management, the Di-
rector loses his jurisdiction in
the matter and may not, there-
after, in the absence of author-
ity from the Secretary, render
a supplemental decision in the
matter --------------------

The authority conferred
upon the Director of the Bu-
reau of Land Management to
reconsider his decisions after
the filing of appeals to the
Secretary does not extend to
those cases in which the Direc-
tor's decisions indicate that
other persons have an interest
in the proceedings adverse to
the appellant _- ____-_

Effect of

Where several oil and gas
leases are canceled for the
same reason, an appeal by one
lessee does not bring before
the Department the interests
of the other lessees who have
failed to appeal ___-_-___

Failure to Appeal

A person who is dissatis-
fled with an award made by
personnel of, the Bureau of
Land Management in connec-
tion. with the sale of an iso-:
lated tract, but who fails to

Page

151

151
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RULES OF PRACTICE-Con.

Appeals-Con.

Failure to Appeal-Con.

take an appeal from such ac-
tion within the time allowed
for that purpose by the depart-
mental regulations, is not
thereafter in a position to ob-
ject, as a matter of -right, to
the award _____--___-___-_

An applicant for a noncom-
petitive oil and gas lease whose
application is rejected and who
fails to appeal within the time
allowed for appeal loses his
preference right to a lease as
against a subsequent qualified
applicant and is not entitled
to a reinstatement of his appli-
cation with priority over the
subsequent: applicant -- _-_

Service on Adverse Party
An appeal will be dismissed

where a copy of the appeal
was not- served upon an ad-
verse party __-- __-__-_

An appellant taking an ap-
peal to the Secretary of the
Interior complies with the
Rules of Practice requiring
service of notice of the appeal
upon the adverse party by
serving the attorney who rep-
resented that party in the pro-
ceeding before the Director
of the Bureau of Land Man-
agement, even though the at-
torney has meanwhile been dis-
missed, where the record fails
to show that.the adverse party
gave notice to the appellant of
the attorney's dismissal____---

Standing to Appeal

Where a field decision
awards an isolated tract to one
bidder and requests him ad
a conflicting bidder to agree on
a division of a second isolated
tract, and, upon the parties'
failure to reach an agreement,
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'RULES OF PRACTICE-Con. :

Appeals-Con.

Standing to Appeal-Con -

a further field decision is ren-
dered making the division of:
the second tract, the unsuccess-.
ful bidder for the first tract
has no standing, on an appeal
from the' second decision, to.
:challenge. the .award. of' the
first tract in the earlier deci-
1 I-on… _-__-- -_ -- :32

An assignee of an oil and gas
lease whose assignment has

.not -been approved but is ap-
patently in compliance with - D

applicable statutory and regu-
latory requirements has stand-
ing as an ."aggrieved person",
to appeal to the -Secretary, 

from a decision canceling the.
assigned lease … 8_55

Timely Piling, -

An appeal to the Secretary.
of the Interior from a decision
of the Director of the. Bureau
of Land, Management will be.
dismissed where notice of ap--
peal, is-not filed within 30 days:
from service upon the appel-
lant of the decisionfrom which
an appeal is taken 337

Hearings -

When an applicant for- a
mineral patent, after proper
notice and full opportunity to
be heard, withdraws from a
hearing held to determine the
validity of; its claims without
putting in its evidence, it is-
proper for the ianager 'to pro-: -

ceed with the hearing and to
base his decision on the evi-
dence -submitted against the
claims - _-_-, 281

When -an- applicant for a:
mineral patent charges that it -

submitted evidence at a heart- -
ing Which does not appear in
the transcript of. the hearing .:

[ RULES OFP RACTICE-Con. Page

Hearings-Con.

and when the manager admits
that a complete transcript at
the h6aring was not obtained
because of the conduct of the
applicant's eounsel, this De- -
partment will not undertake to
render a final- opinion on -a rec-
ord admittedly incomplete__ 281

When the evidence which-the
appellant claims is not in-;
eluded in- the transcript con-
sists largely.of the reports of
an assay and 'where, it. is ad-';
mitted that the transcript of
the hearing is not complete in
that- respect, then in order toi
prevent, -the very substantial
delay, necessarily occasioned
by a remand of. the. proceed-
ngs; appellants. are permitted -

under' :supelvision- :of,-:em-- ,
ployees of this Department, to
take new samples and submit,..
new, assay- reports for the'.z
record in place of those alleged
to have been omitted from the
original transcript -- 281

It appearing: from -all the X

evidence including -new assay
reports - of - samples -taken -
jointly by the appellants and 
the Bureau of Mines: that a
sufficient mineralization of
appellants' claims is etab-
lished to justify a prudent
man in the further develop- ..
ment of the property and the
other requirements of the stat-
ute having been complied -,

with, patent to the appellants
should issue… __ _ 281

Private Contests
In a contest initiated by one

individual against another, the
Government should 'not attack
the validity of the contestant's
claim on grounds other than

:those disclosed by the applic- a-
tion to- contest without first
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Private Contests-Con.. -
notifying the contestant of its
charges and: allowing him an
opportunity to meet such
charges_------- _ _____

Page

161

Supervisory Authority of
Secretary

When a matter pending be-,
fore the Department of the In-
terior has been considered at
the highest level in the.Depart-'

mnent, no interested party may
be heard to complain of defec-
tive consideration at a lower
level,,since the Secretary of the
Interior has authority under:
the law to assume Jurisdiction
at any stage of the proceed-
ings-145, 368

SCHOOL LANDS

Mineral Lands
Where a surveyedi imineral

school section is within a reser-
vation on the date of the enact-
ment of the act of January 25,
1927, and is thereafter placed
within another reservation,
title to the school section does.
not pass to the State upon the.
termination of the first reser-.
vation so long as the second
reservation remains in effect_ 391

SECRETARY OF THE INTERIOR

So long as public lands are
subject to the jurisdictib of 
the Secretary of the Interior,
he may, on his own initiative,
review and correct erroneous
actions previously taken with-
in the Department respecting
such lands- - ----- 20

Under the act of June 25,
1910, as amended, providing for
the determination of heirs and
the approval of wills .of de-
ceased Indians who have left,
trust or restricted estates, the

SECRETARY. OF THE INTE-
RIOR-Con.

Secretary of,. the. Interior has
implied authority to allow all
just claims against such es-
tates, _______--___--______

Page

37
Congress, in the exercise of

its constitutional power to reg- 
ulate cmmerce with the In-
dian tribes, may transfer the
administration of Indian tim-
ber sale contracts from -the
Secretary of the Interior to the

* Secretary of Agriculture, ind
such a transfer would not im-:.
pair' the. bbligation of such
contracts, nor be lacking in due:
:process…2__________= _____--- -923

The Secretary of the In-
terior, not the General Man-
ager of The Alaska Railroad,
is the "head o f the depart-
ment,"' within the meaning of
article 15,: the disputes provi-
sion Jf the standard: construc--
tion 'contract' (No: 23) … :412

SMALL.,-TRACT ACT-

The Department' may, in the
exercise of its equitable powerf,
permit the amendment of a
small-tract lease to embrace
land different from that orig-
inally leased where it is satis-
factorily shown that through
no fault-of the lessee the land
is so fat unfitfor-the purpose
for which it was leased as to
make it practically impossible
to construct the improvements. 
required by the lease - ____ 149

Classification

Where small-tract applica-
tions have been filed for land
3½2 years before a State selec-
tion ,is filed for the same land
and the. land. is suitable for
small-tract development, it' is
proper to classify the land for
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Classification-Con. :

small-tract disposition despite
the pendency of:- the State's
application…___ … _- _ - _ 

SOLDIERS' ADDITIONAL HONE-
STEADS

Generally

There iss no requirement
which restricts-the right of
entry under the: soldiers' addi-

.tional homestead law to per-
sons-who-indicate an intention
to devote the lands applied for
to farming or. homestead pur-.
poses.-

Classification

Where the report. of a field-.I
examination .indicates that a
tract of land is suitable for
agricultural use, and there is - .
no contradictory evidence in

-the record, the land should be
: regarded as agricultural land
for the purpose of entry under!

-: - the soldiers' additional home- -

stead law -_-_-__- __-__

STARE DECISIS:

A departmental rule based

upon .. statutory -construction

which -has been:; followed for.
many years and upon which.
applicants for public lands
have relied -ought not to be
reversed except for cogent rea- -

sons, and any such change
should be effeeted by regulation`
rather than:in the adjudication

- of a-case…_ … 

334

36

35

106

STATE EXCHANGES,

Generally - -

An -application made' by a
State to exchange lands outside
of a grazing district pursuant
to section -8 (c) of the Taylor
Grazing Act, as amended, may

STATE EXOHANGES Coh. I I Page

Generally-Con. -: -

not he rejected because. the'' I
consummation of the proposed-
exchange will interfere with:f 
the -administration and dis- -

posal of the rernaining,public -

lands ____ _ __ __ I I270
The- authority- under sectionf

7 of the Taylor Grazing Act,
as amended, to classify lands
does not extend to lands out-
side a grazing district which
are: applied for in a State ex-
change under section 8 (c) of
the act I I _ __ I - ; 270

An application Imade by a
State, pursuant to section 8
(c) of the Taylor Grazing Act,
as amended, to select lands

withdrawn by either of the 
two Executive i-orders -smen-.

tioned in section 7 of the Tay-
lor Grazing Act, as 'amended,
or ithin a -grazing district
may not be rtejectod merely be- 
cause the lands may have been
classified pursuant to section
7 as being suitable for disposi- -

tion under another of -the
public-land laws_ _-_ -_ 277

Unless rights have been
initia-ted in the classified lands,
any prior classification thereof -
must be disregarded in con-
sidering a State's exchange_-:.
application -- ---- - 277

STATE SELEOTIONS

(See also School Lands,
Sw amp lands.) -;- 

Land which is withdrawn
from entry by EBxecutiveOrder
No. 6910 is - subject to in-

- demnity selection by a State
only if the land is classified

by the Secretary of the In-
teriori as available for such -

disposition --------- 334
Where& small-tract applica-

tions have been filed for land
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38%2 years before a State selec-
tion- is filed for the same land
and the land is suitable for
small-tract development, it is
proper to classify the land for
small-tract disposition despite
the pendency of the State's
application- -________ _____

STATUTORY CONSTRUCTION

Administrative Construction

Where the Congress has ac-
cepted an administrative con-
struction of a statute and
confirmed it through the enact-
ment of further legislation
because of it, the administra-
tive agency cannot thereafter
change the statutory construe-
tion - ____ ____ ___

By virtue of administrative
interpretation, accepted and
confirmed by Congress, the Min-
eral Leasing Act of 1920 is in-
applicable to oil and. gas
deposits underlying railroad
rights-'of-way acquired p u r -
suant to the act- of March 3,
1875… __------------------

Legislative History

Having been recognized by
the Congress, the departmental
practice of allowing claims
against trust or restricted In-
dian estates has in effect re-
ceived the approval of that
body -----…

SURVEYS OF PUBLIC :LANDS;

Independent Resurveys

An independent r e s u r v e y
which' merely. added new lots
on-the plat to make an accu-
rate. description and sub-
division of what since the
original survey had been;an

-Page 1SURVEYS OF PUBLIC LANDS-
I Con.

334

93

93

37

Independent Resurveys-Con.
oversized section on the ground
and which did not involve re-
location of any range line did
not affect the area of an earlier
reclamation withdrawal of this
section___________-_______--

Page

437

SWAMPLANDS

Principles of orderly admin-
istration dictate against the
reopening of swampland selec-
tion proceeding more than 39
years after the selection was
finally rejected _-_-_ 170

TAYLOR GRAZING ACT

Classification
The authority under section

7 of the Taylor Grazing Act,
as amended, to classify lands
does not extend to lands out-
side of a grazing district-which
are applied for in a State ex-
change under section 8 (c)
of the act… ___ 270

An application made by a
State, pursuant to section 8
(c) of the Taylor Grazing Act,
as amended, to select lands
withdrawn by eitbar of the
two Executive orders men-
tioned; 'in section- 7 of the-

Taylor Grazing Act, as
amended, or within a grazing
district may not be rejected
merely because the lands may
have been classified pursuant
to section 7 as being suitable
for disposition under another
of the public-land laws -277

Unless rights have bedn ini-;:
tiated 'in the. classified lanIds,
any prior classification thereof

must be disregarded in con-
sidering a State's exchange*

application 277
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~'TORTS rage

Generally

Doctrine of res ipso loqitur
is a rule of evidence which per-
mits an inference of negligence
by furnishing a substitute for'
it, thus relieving the claimant'
of the burden; of producing
specific proof of it …= 198

The doctrine of res pso
loquitur is that (I' if the
cause of theincident is known,
(2) if the, thing which; caused
the damage was underthe con- =
trol of the defendant,:and ()_V:
if the incident is suchas, in the,
ordinary course of things, does

not happen if those who have
control use proper care, rea- -

sonable evidence is afforded, in
the absence of an explanation
by the defendant, that the incih.
dent arose from want of care_ i98

The United States is liabie
for injuries to aknown tres-
passer in the vicinity, of an in- -

strumentailty tunder the im-
mediate control of one of its
employees, resulting from a
failure. to exercise reasonable
care to control the instrumen-
tality to prevent injury' or to
give a warning which is rea :
sonably adequate to enable
the trespasser to protect him-'
self>9 -- 29

An employee of the United:
States is not in immediate con--
trol of an instrumentality the
movements of which he cannot
regulate itecause of- its 'defec-
tive condition- " 219

While negligence is defined as`
the -lack-of reasonable care to-
wards 'persons or property,
the -standards of reasonable
care bre higher when; the 'risk
of personal injury is involved - 219

An independent' intetveniing
cause-of.-damage will relieve; '-

TORTS-Con. :. E , I I .- : - -i Page

Generally-Con. - -

the ':Gbvernmenti from acts:..
which'may have originally had'
elements off negligence … 447

Where.a sudden gust of wind
blowsxpaintb-from a spraying.-
operation performed by Gov- -

ernment employees and de-
posits it on a parked motor ve-
hicle 130 feet away, the Gov'--:
ernment is not liable to the
owner thereof … _… 4 4T

Invitees 
A visitor to a public museum

operated by the National Park.
Service. is an invitee … .22a

The National Park Service is
not an insurer of the safety of
an invitee to its imuseums.. 22&

Under the law of Missouri, a
property owner owes an' in--
vitee only the duty of guarding.
him 'against:-lateut. and conf- 
cealedc dangers known to the
owner, but unknown to the
invitee…_ _226

An invitee must exercise
ordinary and reasonable care:
and prudence-_: _ 226

An invitee cannot recover
for an injury suffered in a
fall on a floor without show-,
ing that the floor was negli-.
gently maintained by the
owner of the premises, and
that such negligence: caused
the -fall and,; the resulting -

injury .--- 226
Under the law of Oregon a.

Government employee parking
his private Thotor.-vehicle ha a
Government parking lot, pro-.,
vided for his convenience is
generally - an invitee. The
Government owes' a duty to..
such an' invitee' of exercising
reagonable'and ordinary are '
and providing reasonably shfe-
premises- '_ _Pi t-; 4
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State Laws
The law of Arizona regu-

lating the withdrawal of un-
derground water cannot be
applied to. Indians on Indian
reservations in the State in
the absence. of Congressional
legislation .specifically making
such law applicable --_-____

It follows as a necessary cor-
ollary from this [above] propo-
sition that the law: of Arizona-
regulating the withdrawal of
underground water cannot be
made applicable to Indians on
Indian reservations in the
State by agreement of the De-
partment, Bhureau of Indian
Affairs, ad Indian Tribal
Councils as the interested
parties _____________________

WILDLIFE REFUGES AND PROS-
ECTS

Under section 2 of the act
of March 10,1934, as amended
by the act of August 14, 1946
(16 U. S. C., 1946 ed., sec. 662),
the Secretary of the Interior
is authorized to recommend the
acquisition of compensatory
lands to replace wildlife habi-
tat that would be lost as the
result of the construction of a
proposed reservoir, and a con-
struction agency of the United
States is. authorized to include
such 'recommendations as a
part of its project plan

W h e t h e r a construction
agency may acquire such com-
pensatory lands will depend
upon the manner in which the
construction of the project is
authorized ------------------

WITHDRAWALS AND RESER-
VATIONS

Authority to Make
The Commissioner of the

General Land, Office could not

209

209

305

305

WITHDRAWALS: AND RESER- Page
VATIONS-Con.

Authority to Make-Con.
lawfully w i t h dr a w lands
within the indemnity limits of;
a railroad land grant for the
Purpose of protecting the pos-
sible future right of the
grantee to make indemnity
selections -in the 'event that
deficiencies should be found to
exist within the primary limits
of the grant-_ -

Effect of

Ali invalid withdrawal of
lands did not prevent other-
wise proper entries from being
made on the lands i,: ------ ., 

WORDS AND PHRASES'

Act of. the Government... A
contractor is not entitled to.
remission of liquidated dam-
ages on the general allegation
that the Korean conflict was an
"act of the Government"
within the meaning of the,
"Delays-Damages". clause of
the standard Government on-
struetion contract ---------

Actual Operation. Where a
core-drilling contract provides
that time consumed by con-
tractor in operations incidental
to actual operation of the
drills, including fishing for lost
tools, shall count as "actual
operation" of the drills only;
with the contracting officer's
approval, and further provides
for the assessment of liqui-
dated damages for each S-hour
shift that the contractor failed
to maintain the drills in "ac-
tual operation," it was proper:
for the contracting officer not
to count as "actual operation"
time spent by the contractor in
fishing for tools and otherwise
reconditioning for drilling a

7T
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hole which became jammed''
with lost tools because of the
contractor's negligence. Under
such circumstances, it was
proper for the contracting offi-
cer to assess liquidated dam-
ages. for such a period of time
as would afford the contrac-
tor a reasonable opportunity to
recondition the hole____-L-:

Adjacent. Where a high-
way being built under the
Federal Highway Act is ap-
proximately 2 miles distant
from public land on which a
material site permit was issued
to the State of Oregon~ High-`
way Commission, a .deterina- i:
tion that the land is' "adjacent"
to the road within the-meaning
of section 17 of the Federal
Highway Act is not unreason-
able_ --- -- :

Aggrieved person. An as-
signee-of an oil and gas lease
whose assignment has.not been
approved but is apparently in
compliance w i t h applicable
statutory and regulatory re-
quirements has standing as an
"aggrieved person" to appeal
to the Secretary from a de-
cision- canceling the assigned
lease --------------- -----

At the. Constructionq Site.. A
provision in a contract that
the Government, :will deliver
material "at the construction
site" means, that the materials.

23E

5 i

:256

355

will be delivered at the actual:
site and not, merely in, the
vicinity thereof----

Contract or; 'Agreement. An
oil and gas lease is a "con-
tract or agreement" within the
meaning of those terms as used
in 18 U.: S. Ca. sec. 431 ___-_

Head. of the Department.
The -Secretary of the Interior,
not the General Manager of,
The Alaska Railroad, is the
"head of the department,2'
within~ the meaning of article
15, the disputes provision of:
the standard construction con-
tract (No. 23) 

Res Ipsa o q ui t ur. Doc-
trine of res psa loguitur is a
rule of evidence which permits
an inference of negligence by
furnishing a substitute for it,
thus relieving the claimant of
the burden of producing spe-
cific proof of it---

The-- doctrinea of res ipsas-
loq uitur is that (1) if thecause
of the incident is known,, (2)
if the tiing which caused the
damage was under the control
of the defendant, and (3) if
the incident is such as, in the
ordinary course of things, does
not happen if those who have
control use proper care, reason-
able evidence is afforded, in the
absence of an explanation by
the defendant, that the inci-
dent arose from want of care
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