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PREFACE

This volume of Decisions of the Department of the Interior covers
the period from January 1, 1952, to December 31, 1954. It includes
the most important administrative decisions and legal opinions that
were rendered by officials of the Department during the period.

The Honorable Oscar .. Chapman-and the undersigned served
successively as Secretary of the Interior during the period covered
by this volume; Messrs. Richard D. Searles, Vernon D. Northrop,
Ralph A. Tudor, and Clarence A. Davis served successively as Under
Secretary ; Messrs. Dale E. Doty, Robert R. Rose, Jr., Joel D. Woli-
sohn, Robert M. McKinney, Fred G. Aandahl, Orme Lewis, and Felix
E. Wormser served as Assistant Secretaries of the Interior; Messrs.
Vernon D. Northrop and D. Otis Beasley served as Administrative
Assistant Secretary of the Interior during this period; and Messrs.
Mastin G. White and Clarence A. Davis served successively as Solici-
tor of the Department of the Interior. Mr. J. Reuel Armstrong®
served as Acting Solicitor.

This volume will be cited within the Department of the Interior as

“61 I. D.”
S 4 5QM M Ko

Secretary of the Interior.

*Mr. Armstrong was appointed Scliciter on April 4, 1955, and this volume iy being
published under his direction.

IIr
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Mining Claims (35 L. D. 27). _(See
39 L. D. 574.) :
Copper Glance Lode (29 L. D. 542);

ovértuled so far as in conflict, 55 1. D.
348. )

Corlis v. Northern Pacific R.- R. Co. (23
L. D. 265) ; vacated, 26 L. D. 652.

Cornell v, Chilton (1.L. D. 153) ; over-
ruled, 6 L. D. 483.

Cowles v. Huff (24 L. D, 81) ; modified,

-. 28 L, D. 515.

Cox, Allen H. (30 L. D. 90, 468) ; va-
‘cated, 31 L. D. 114.

Crowston v. Seal (5 L. D. 213) ; over-
ruled, 18 1. D. 586.

Culligan v. State of Minnesota (34 L. D,
22) ; modified, 34 L. D, 151.

Cunningham, John (32 L, D. 207 '
modified, 32 L. D. 456,

Dailey Clay Products Co., The (48 L. D.
429, 431) ; overruled so far as in con-
flict, 50 L. D. 656.

Dakota Central R. R. Co. ». Downey (8
L. D. 115) ; modified, 20 L. D. 131.

Davis, Heirs of (40 L. D. 578) ; over-
ruled, 46 L. . 110.

'DeLong 2. Clarke (41 L. D, 278) ; modi-

fied so far as in conflict, 45 L. D. 54,

Dempsey, Charles H. (42 L. D. 215);
modified, 43 L. D. 300.

Denison.and Willits (11 C. L. 0. 261) ;
overruled so far as in conflict, ‘26
L. D. 122. .

Deseret- Irrigation Co. et al. ». Sevier
River Land and Water Co. (40 L. D.
463) ; overruled, 51 L. D. 27,

Devoe, Lizzie A. (5 L. D. 4) ; modified,
5 L. D. 429.

Dickey, Hlla I.. (22 L. D. 851); over-
ruled, 32 L. D. 331. .

Dierks, Herbert (36 L. D. 367) ; over-
ruled. by the  unreported case of
Thomas J. Guigham, March 11, 1909.

Dixon ». Dry Gulch Irrigation Co. (45
L. D. 4) ; overruled, 51 L. D. 27.

Douglas and Other Lodes (34 L. D.
556) ; modified, 43 L. D. 128.
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DPowman v. Moss (19'L D 026) ‘over-
ruled, 25 L. D. 82. . G

Dudymott .. Kansas Pamﬁc R R Co.
(5 C. 1L.0.69); overruled sofar asin
conflict, 1 L. D. 345.

Dunphy, Elijah M. (8 L. D 102) over-

. ruled so ‘far-as in conflict; 36 L. D
561.

Dyche ». Beleele (24 1. D. 494:) modl-
fied, 43 L. D. 56. :

Dysart, Francis J. (23 L. D' 282) mod—
1ﬁed 25 L. D. 188

Easton FranelsE (27L D.600) ; over-
ruled,. 30 L. D. 855.

Bast Tinti¢ Consolidated Mmmg Co.
(41 L. D. 255) ; vacated, 43 L. D.-80.

*Flliott v. Ryan (7:L. D. 322); over-
.. tuled, 8 L. D. 110. . (See 9 L. D. 860.)

‘Bl Paso Brick Co. (37 L. D. 155) ; over-
“ruled so far as in conflict, 40 L. D. 199.

Hlson, William -C. (6 L. D. 797) ; over-
ruled, 37 L. D. 830.

Emblen ». Weed (16 L. D. 28); mod1—

. fied, 17 L. D. 220.

Epley v. Trick (8 L. D. 110) ;. overruled,
9 L. D. 360.

Erhardt,. I‘1nsans (36 L. D. 154).; over-
ruled, 38 L. D. 406.

Esping «. Johnson (37 L. D. 709) oyer-
ruled, 41 L. D. 289.

Ewmgv Rickard (1 L. D. 146); over-
ruled, 6 L. D. 488.

Falconer v. Price (19 L. D: 167) ; over-

© ruled, 24. L. D. 264.

Fargo No. 2 Lode Claims (37 L. D 404) ;

. .modified, 43 L. D. 128; overruled so
.far agin conflict, /55 I. D. 348.

_Farrill, John: W.. (13 L. D: 713) ; over-

“.ruled. so far ;as in. conﬂ1ct 52 L D.
473,

Febes; James H, (37 L. D. 210) over-
ruled, 43 L. D. 183:-

Federal Shale Oil: Co (53 1. D. 213) 3

overruled so far as in confhct, 55 1.D. 1 .

290, . RN B
Ferrell et-al:-v: . Hoge et al.: (18 .L. D.
81) ;-overruled, 25 L. D..351.
Fette ». Christiansen: (29 L. D.- 710) H
overruled, 34 L, . D. 167,
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Field; William: C.- (1:L.-D. 68).; over:
“ruled so far asin conflict; 52 1. D. 473.
Filtrol Company ». Brittan and HEchart
(51 L. D. 649) ; d1st1ngulshed 55 1. D.
605.

| Fish, Mary (10 L. D. 606), modified;

13 L..D. 511. .

Fisher ». Heirs of Rule (42 L D. 62,
64) ; vacated, 43 L. D.-217.

Fitch ». Sioux City and Pacific R. R.
Co. (216 L. and R. 184); overruled
17 L. D. 43.

Fleming .v.: Bowe (13 L. D. 78) ; -over-
~'ruled,’ 28 L. D./175.

F‘lomda, State of (17 L. D. 355) ; Te-

- 'versed, 19 L. D. 76.

Florida, State of (47 L. D. 82, 93);
overriled so far as in conflict, 51 L.,
D. 201,

Florida Mesa Ditch Co. (14L D. 265) ;
overruled, 27 L.-D. 421.

Florida Railway and Navigation Co. v.
Miller (8 L. D. 824) ; modified, 6 L. D.
716; overruled, 9 L. D. 237, )

Forgeot, Margaret, (7 L. D. 280) ; over:
ruled, 10 L. D. 629. '

Fort Boise Hay Reservation (6 L. D
16) ; overruled, 27 L. D: 505. '

Freeman, Flossie (40 L. D. 106);
overruled, 41 L. D. 63. :

F1eeman v, Texas ‘and Pacific Ry. Co.
(2 L. D. 550); overruled 7 L. D, 18.

Fry, Silas A. (45 L. D. 20) ; modlﬁed
51 L. D 581 '

Galliher, Maria (8 C L. O. 137 ) Over—
ruled 1 L. D. 57.

Gallup v. Northern Pacific Ry. Co.
(unpublished) ; overruled so far asin
conflict, 47 L. D. 304

Gariss v. Borin (21 L. D.,542).
39 L. D. 162, 225.) )

Garlett Joshua (7 C. L. 0.'55); over-
ruled, 5 L. D. 158.

Garyey . Tuiska (41 L. D 510); modl-

fied, 43 L. D 229.. ) .

Gates v. Cahforma and Oregon R R
Co. (5 G L: O 150) ;. overruled, 1 .L.
D. 336.

Gauger, Henry.: (10 L D 221), over:
ruled, 24 L. D. 81.

(See
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;Gleason v. Pent (14 L. D. 375; 15 L. D.
- 286) ; vacated 53 1. D. 447 ; overruled

. S0 far as in conflict, 59 I. D. 416, 422,

‘Gohrman . Ford (8 C. L. 0..6) ; over-
ruled so far as in conflict, 4 L. D. 580.

Golden Chief “A” Placer Claim (35 L.
D. 557) ; modified, 37 L. D. 250.

Goldstein ». Juneau Townsite (23 L. D,
417); vacated, 31 L. D, 88, -

Goodale v. Olney (12 L. D. 824); dis-
tinguished, 55 1. D. 580. )

-Gotebo Townsite ». Jones (35 L. D. 18) H
modified, 37 L. D. 560. )

Gowdy v. Connell (27 L. D. 56) 5 va-
cated, 28 L. D. 240.

Gowdy v. Gilbert (19 1. D. 17); over-
ruled, 26 L. D. 453.

Gowdy et al. v. Kismet Gold Mining Co.
(22 L. D. 624) ; modified, 24 L. D. 191.

Grampian Lode (1 L. D. 544); over-
ruled, 25 L. D. 495.

Gregg et al. v. State of Colorado (15 L.
D. 151) ; modified, 30 L. D. 310.

Grinnell ». Southern Pacific R. R. Co.
(22 L. D. 438) ; vacated, 23 L. D. 489.

*Ground Hog Lode w». Parole and

- Morning Star Lodes (8 L. D. 430);
overruled, 34 L. D. 568. (See R. R.
Roussean, 47 L. D. 590.)

Guidney, Alcide (8 C. L. 0. 157) ; over-
ruled, 40 L. D. 399.

Gulf and Ship Island R. R. Co. (16 L. D.
236) ; modified, 19 L. D. 534. -

Gustafson, Olof (45 L. D. 456) ; modi-
fied, 46 L. D. 442, .

Halvorson, Halvor K. (39 L. D. 456) ;
overruled, 41 L. D. 505.
Hamilton, Hiram M. (54 I. D. 36);

Instruetions (51 L. D, 51), overruled |

so far as in conflict.
Hansbrough, Henry C..
- overruled, 29 L. D. 59.
Hardee, D. C. (TL.D. 1); overruled S0
far ag in conflict, 29 L. D. 698.
Hardee . Umted States (8 L. D. 391;
. 16 L. D. 499) ; overruled so far as in
conflict, 29 L. D. 698, .
Hardin, Ja'rbes_ A (10 L. D. 313);
revoked, 14 L. D, 238, D
Harris, James G. (28 L. D. 90) ; over-
‘ruled, 39 L. D. 93. '

(5 L. D. 155) ;

AND - MODIFIED - CASES XXII .

Harrison, Luther (4 L. D. 179), over-
ruled 17 L. D. 216.

Harrison, W. R. (19 L. D. 299) 3 over-
ruled, 33 L. D. 539.

Hart ». Cox,(42 L. D. 592) ; vacated, 260
U. 8. 427. (See49L D. 413.)

Hastings . and = Dakota Ry. Co. .
Christenson et al. (22 L. D. 257);

- overruled, 28 L. D. 572.

Hausman, Peter A. C. (37 L. D. 352) ;
modified, 48 L. D. 629,

Hayden v. Jamison (24 L. D. 403);
vacated, 26 L. D. 373.

Haynes ». Smith (50 L..D. 208) ; over-
ruled so far as in conflict, 54 1. D. 150,

Heilman v. Syverson (15 L. D. 184);
overruled, 23 L. D. 118.

Heinzman et al. v. Letroadec’s Heirs et

- al. (28 L. D. 497) ; overruled, 38 L. D,
253.

Heirs of Davis (40 L. D. 573) ; over-
1uled 46 L. D. 110.

Heirs of Philip Mulnix (33 L. D. 331);
overruled, 43 L. D. 532.

*Heirs of Stevenson v. Cunningham (32
L. D. 650) ; overruled so far as in con-
flict, 41 L. D. 119. (See 43 L. D. 196.)

Heirs of Talkington ». Hempfling (2
L. D. 46) ; overruled, 14 L. D. 200.

Heirs of Vradenburg et al. . Orr et al.
(25 L. D. 323) ; overruled, 38 L. D.
258. ]

Helmer, Inkerman (34 L. D. 841) ; modi-
fied, 42 L. D. 472.

Helphrey ». Coil (49 L. D. 624) ; over-
ruled; Dennis v. Jean (A—‘)0899) July
24, 1937, unreported

Henderson, John W. (40 L. D. 518);
vacated, 43 L. D. 106. ~ (See 44 L. D.
112, and 49 L. D. 484.)

Hennig, Nellie J. (38 L. D. 443, 445) ;
recalled and vacated 39 L. D. 211.
‘Herman ». Chase et al.. (37 L. D. 590) ;

overruled, 43 L. D. 246. ]

Herrick, Wallace H. (24 L. D. 23) ; over-
ruled, 25 L. D. 113. .

Hess, Hoy, Assignee (46 L. D. 421);
overruled, 51 L. D 287,

chkey,M A, et al. (3L D. 83) modl-

" fled, 5 L. D 2586.

Hlldleth Henry (45L D 464) vacated

C 46L.D.1T.
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‘Hindman, 'Ada L. (42 L. D. 327); va-
cated in part, 43 L. D, 191.

“Hoglund, Svan (42 L. D. 405) ; vacated,
43 L. D. 538.

‘Holden, Thomas A. (16 L. D. 493) over-.|:

ruled, 29 L. D. 166.

‘Holland, G. W. (6 L. D.20) ; overruled,

"6 L. D. 639; 12 L. D. 436.
Holland, William C. (M.  27696), de-

cided April 26, 1934: overruled in|
‘Jackson Oil Co. v. Southern Pacific Ry

part, 55 1. D, 221,

Hollensteiner; Waltér (38 L. D. 319);
overruled, 47 L. D. 260.

"Holman ». Central Montang Mines Co.
(84 L. D. 568) ; overruled S0 far as in
conflict, 47 L. D. 590.

Hon v. Martinas (41 L. D. 119) ; modi-
fied, 43 L. D. 197. -

‘Hooper, Henry (6 L: D. 624) ; modified,
9 L. D. 86, 284.

‘Howard, Thomas (3 L. D. 409)
39 L. D. 162, 225.)

Howard v. Northern Pacific R.' R. Co.
(23 L. D. 6) ; overruled, 28 1. D. 126.

‘Howell, John H. (24 L. D. 35) ; over-
ruled, 28 L. D. 204. '

Howell, L.-C.. (39 L. D. 92).
L. D. 411.)-

Hoy, Assignee of Hess (46 L D.421) ;

~ overruled, 51 L. D. 287,

‘Hughes ». Greathead (43 L. D. 497);
 overruled, 49 L. D. 413. (See 260
- 0. 80 427.) : :
Hull et al. ». Ingle (24 L. D. 214) ; over-

ruled, 30 L. D. 258.

Huls, Clara (9 L. D. 401) ; modified, 21
L. D. 377.

Hyde, F. A. (27 L D. 472) vacated, 28
L. D. 284,

Hyde, F. A, et al. (40L D. 284) ; over-
ruled, 43 L. D. 381. -

Hyde et al. v. Warren et al. (14 L. D.
576; 15 L. D. 415). - (See 19 L. D.
64 ).

(See

Ingram John D. (37L D 475) (See
48 L. D. 544.) ’

Inman 2. Northern Pac1ﬁc R. R. Co.

(24 L. D. 318) ; overruled, 28 L. D. 95. |+~

Interstate Oil Corp. and F‘rank 0. Chit-

tenden (50 L. D. 262) ; overruled so |’

far as in conﬂlet 53 1. D. 228.

(See 39

TABLE OF OVERRULED ‘AND “MODIFIED CASES

Instructions (32 L. D. 604) ; overruled
. 8o far as in conflict, 50 L. D. 628 53 -
I’ D: 865; Lillian M. Peterson et al.
" (A. 20411), ‘August 5, ‘1937, unre-
" ported.  (See 59 I. D. 282, 286.)
Towa Railroad Land Co. (23 L. D. 79;
24 L. D. 125) ; vacated 29 L. D. 79.

Jacks v. Belard ‘et al. (2% L, D 369)
" vaeated, 30 L. D. 345. :

Co. (40 L. D.528); overruled, 42
L. D. 317.

Johnson ». South Dakota (17 L. D.
411) ; overruléd so far as in conflict,
41 L. D. 22, .

Jones, James A. (3 L. D 176), over-

ruled, 8 L. D. 448, ’

Jones v. Kennett (6 L. D. 688) ; over-

ruled, 14 L. D. 429.

Kackmann, Peter (1 L. D 86) ; over-
ruled, 16 L. D. 464.

Kanawha Oil and Gas Co., Assignee (50

L. D. 639); overruled so far-as in
conflict, 54 I. D. 371,

Kemp, Frank A. (47 L. D. 560) ; over-
ruled-so far as in conflict; 60 1. D. 417,
419 : : )

| Kemper v. St. Paul and Pacific R. R.

Co. (2 C. L. L. 805); ‘overruled; 18
L. D. 101, :

Kilner, Harold H., et al. (A. 21845),
February 1, 1939; unreported; over-
ruled so far as in conflict, 59 L. D.
258, 260. '

King v. Eastern Oregon Land Co. (23
L. D. 579) ; modified, 30. L. D. 19.

Kinney, E. C. (44 L. D. 580) ; overruled
so far as in conflict, 53 1. D. 228,

Kinsinger v. Peck (11 L. D. 202) (See
39'L. D. 162, 225.)

Kiser v Keech (7 L. D. 25) ; overruled
.23 L. D. 119,

Knight, Albert B,, et al. (30 L. D. 227 )3
overruled, 81 L. D. 64. . o

Knight ». Heirs of Knight (39 L, D. 362,
491;.40 L. D, 461) ; overruled 43
L. D, 242.

Kniskern. v. Hastings and Daknta R.

"R. Co. (6 C. L. O. 50) ; overrriled, 1
L. D. 362. :
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Kolberg, Peter F. (37 L. D. 453) ; over-]

ruled, 43 L. D, 181.

Krigbaum, James T. (12 L. D Glt) 3
~overruled, 26 L. D, 448.

Krushnic, Emil L. (52 L. D. 282, 295) ;
vacated, 53 1. D. 42, 45
IT 8. 3086.):

ankawanna Placer Claim (36 L. D.
36) ; overruled, 37 L..D. 715.

La Follette, Harvey M.. (26 L. D. 453) ;
overruled so far as in conflict, 59
1. D. 416, 422,

Lamb o. Ullery (10 L. D. 528); over-

- ruled, 32 L. D, 831,

Largent, Edward B., et al. (13 L. D.
397) ; overruled so far as in conflict,
42 1. D. 821.

Larson, Syvert (40 L. D..69) ; overruled,
43 L. D, 242. :
Lasselle v, Misgouri, Kansas and Texas
Ry. Co. (3 O. L. 0. 10) ; overruled, 14

L. D. 278.

Las Vegas Grant (13 L. D. 646; 15
L. D. 58) ; revoked, 27 L. D. 683. .
Laughlin, Allen (31 L. D. 256) ; .over-

ruled, 41 L. D, 361.

Laughlin ». Martin (18 L. D, 112);

" modified, 21 L, D. 40.

Law v. State of Utah (29 L. D. 623);

- overruled, 47 L. D. 3859. ‘

Lemmons, Lawson H. (19 L. D, 37);
overruled, 26 L. D. 389.

Leonard, Sarah-(1 L. D. 41) overruled
16 L. D. 464.

Lindberg, Anna C. (3.1. D. 95) ; modi-
-fied; 4 -L.-D. 299.

Linderman ». Wait (6 L. D. 689) over-

 ruled, 13 L. D. 459.

*Linhart ». Santa Fe Pacific. R R Co.
(836 L. D. 41); overruled, 41 L. D.
284. (See 43 L. D.: 538.)

‘Little Pet Lode (4 L.D. 17 ) overruled,
25 L, D. 550..

Lock Lode (6 L. D. 105) ; overruled 50
far as in conflict, 26 L. D.-123.

Lockwood, Francis A. (20 L. D. 861);

.- meodified, 21 L. D. 200..

Lonergan v». Shockley: (83 L. D. 238);
overruled so . far:.as  in conflict, 34
L. D. 314; 86 L. D.. 199,

(See 280 |
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Louisiana, State of (8 L. D. 126) modi-
. fied, 9 L« D. 157.

.Loms1ana, State. of (24 L. D. 231),

vacated, 26 L. D. 5.

Louisiana, State of (47L.D. 366) over-
ruled so far as in conflict, 51 L. D.291."

Louisiana, State of (48 L. D. 201) ; over-

- ruled so far as in conflict, 51 L. 0. 261.

Lucy B. Hussey Lode (5 L. D. 93) ; over-
ruled, 25 L. D. 495.

Luton, James W. (34 L D. 468) over-
ruled so far as in conflict, 35 L. D.

C102.

Lyman, Mary O. (24 L. D. 493) : over-
ruled so far as in econflict, 47 I. T
221, i

Lynch, Patrick (7 L. D.-33); ovi rruled
s0 far as in conflict, 13 L. D. 3.

Madigan, Thomas (8 L. D. 188) ; ; over-
ruled, 27 I. D. 448.

‘Maginnis, Charles P. (31 L. D. 222) 5

overruled, 35 L. D. 399.

Maginnis, John 8. (32 L. D. 14) ;
fied, 42 L. D. 472,

Maher, John M. (34 L. D. 342) ; m0d1-
fied, 42 L. D. 472.

Mahoney, Timothy (41 L. D. 129);

" “overruled, 42 1. D. 313. k

Makela, Charles (46 L. D. 509); ex-
tended, 49 1. D. 244,

Makemson v. Snider’s Heirs (22 L. D.
511) ; overruled, 32 L. D. 650.

Malone Land and Water Co. (41 L. D.
138) ; overruled in part, 43 L. D. 110.

Maney, John J. (35 L. D.-250) ; modified,

48 L. D. 153. '

miodi-

‘-Maple, Frank (37 L. D; 107) ; overruled

43 1. D. 181.
Martin v. Patrick (41 L. D. 284) ; over-
ruled, 43 L. D. 536.
Mason ». Cromwell (24 L. D. 248);
* vacated, 26 L. D. 369,
Masten, H. C. (22 L. D. 337) ; overruled,
©.25 L. D. 111,

Mather et al. ». Hackley’s Heirs ('15
L. D.:487) ; vacated, 19 L. D. 48.
Maughan, George W. (1 L. D. 25) ; over-

ruled, 7 L. D. 94. -
Maxwell and Sangre de- Cristo. Land
. Grants (46 L. D..301) ; modified, 48
1. D. 88.
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‘McBride v. Secretary of the Interior
(8 C. L. 0. 10) ; modified; 52 L. D. 33.

McCalla - »:" Acker- (29 ‘L. -D.-208);
vacated, 30 L. D 277.-

Mc(“md W. E. (23 L' D 137) ; over-

ruled- to extent of any possmle in- !

h con31stency, 56 1. D. 73.

McCormck William 8. (41 L D. 661
- 666) ; vacated, 43 L. D. 420.

s"McCraney v, Heirs of Hayes (33 L. D.
21) ; overruled s0 far as in conflict, 41
L. D; 119.. (See 43 L. D. 196)

McDonald, Roy (34 . L. D. 21), over-
ruled 37 L."D. 285, :

*McDonogh' School Fund - (11 L D.
378) ; overruled, 30 L D. 616 (See

i85 1. D.399.)

McFadden et al. v. Mountain View
Mining and Milling Co.: (26 L. D.

© 530) ; vacated, 27 L. D. 358

McGee Edward D. (17 L. D ‘)80) over-

*ruled, 29 L. D. 186

McGrann Owen (5L. D 10) m euuled-

T 24T D. 502."

McGregor Carl (37 L. D. 693); Jover-

" ruled, 38 L. D. 148. ‘

MeHalry v.. Stewart. (9 L D 344) ;

*eriticized and dlstmgulshed 56 I..D.
340.

McKernan #. Balley (16 L. D 368) ;|

overruled, 17 L. D. 494, :

’MCKIttI‘le 01i1. Co. v. Southern Pa(31ﬁc
R. R. Co. (37 L. D. 243), oveuuled
so far as in conflict, 40 L. D. 528,

, (See42LD317) ‘

McMicken, Herbert et al. (10 L. D.97;

.11 L. D..96); distinguished, 58 I. D.
257, 260. '

McNamara, et al: . State of Callforma
(17 L. D. 296) ;. overru_led 22. 1. D,
666. )

McPeekv Sullivan et al. (25 L. D 281).;

. overruled, 36 L. D. 26.

" *Mee v. Hughart et al. (23 L. D, 455) ;

" vacated, 28 L. D. 209. In' effect re-
instated, 44 L.:D. 414, 487; 46 L..D.

- 434; 48 1. D. 195,.346, 348; 49. L. D.

#*Meeboer ‘v. Heéirs: of ‘Schut (85 L. D.

+885)-; overruled so far as in- conflict,

41 L. D.119. (See43L.D.196.) -

"AND* MODIFIED. CASES

Merecer v. Buford Townsite (35 L D.
119) ; overruled; 35 L. D. 649. .

Meyer, Peter (6 L..D. 639) H modlﬁed
12 L. D. 436,

Meyer- v Brown (15 L. D. 307)

390'1. D. 162, 225.) L

Midland Oilfields Co. (50:L.'D. 620) H

- overruled so far as in conflict, 54 L. D.
371,

Miller, Edwm J (35 L. D) 411) ; over-
ruled, 43 L. D. 181"

Miller v. Sebastian (19 L. D 288) over-
ruled, 26 L. D. 448.

Milrer and North Side R. R. Co. (36
L. D. 488) ; overruled, 40 L. D. 187.

Milton et al.’v. Lamb’ (22 L. D." 339);

“overruled, 25 ¥ 'D. 550,

Milwaukee, -Lake: Shore-and Western
Ry: 00 (12 Li'D. 79) 7 overruled 29
L. D. 112,

Miner ». Mariott et al. (2 L. D. 709) ;

. modified, 28 L. D. 224.- -

( See

menesota and Omntario Budge Com-

- pany (30 Li D: 77), no longer fol-
lowed, 50 L. D. 359. - : .

#Mitch€ll v. Brown (3 L. D. 65); over-
ruled, 41 L. D. 396 (See 43 L D
520.)- :

Momtor Lode (18L. D: 358) overruled
25 L:.'D. 495,

Monster Lode (35 L o %t 493) overruled
80 far as in conflict; 55°1. D.. 348, :

Moore, Charles H. (16 L. D. 204) over-

- ruled; 27 L. D. 482,

Morgan ». Craig (10 C. L. O: 234); over-
ruled, 5 L:D.308. . - -

‘Morgan v: Rowland (37 L D 90) ‘over- .

-~ raled, 37 L. D. 618, -
Moritz ». Hinz (36 1. D. 450) vacated
37 L. D. 382,

_Morrlson Charles 8.: (36 L D. 126) H

modified, 36 L. D. 319, «
Morrow et al. v State.of Oregon et al,
(82 L. D. 54) ; modified, 83 L. D. 101.
Moses,; Zelmer R. (36 L D. 473) over-
ruled, 44 L. D. 570. :
Mountam Chief -Nos. 8 -and 9 -Lode
" Claims (36 L. D. 100) ; overruled m
" ‘part,’36 L. D. 551
Mt. - Whitney: Military- Reservatwn (40
L. D. 315). - (See 43 L. D. 33.) :
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Muller, Ernest. (46 L. .D. 243); over-
ruled, 48 L. D. 163.

Muller, Esberne K. (39 L. D. 72) ; modi-
fied, 39 L. D. 360.
Mulnix, Philip, Heirs of (33 L. D 831) ;

- overruled, 48 L. D. 532

Nebraska, State of (18 L. D. 124) ; over-
ruled, 28 L. D. 358. '
Nebraska, Stdte of . Dorrlngton (2
C. L. L. 647) ; overruled, 26 L. D. 123.
Neilsen . Central Pacific R. R. Co. ef al.
(26 L. D. 252) ; modified, 30 L. D. 216.
Newbanks v. Thompson (22 L. D. 490) ;
overruled, 29 L..-D. 108. ’
Newlon, Robert C. (41 L. D. 421) ; over-
" ruled so far as in conflict, 43 L. D.
364 o '
~New Mexico, State of (46 L. D. 217);
~ overruled, 48 L. D. 98.
New Mexico, State of (49 L. D. 314);
overruled, 54 I. D. 159.
Newton, Walter (22 L. D. 822) ; imodi-
fied, 25'L. . 188.
New York Lodeé and Mill Site (5 L. D.
513) ; overruled, 27 L. D. 373.
*Nickel, John R. (9 L. D. 388) ; over-
ruled, 41 L. D 129, (See 42 L. D.
T 318) ’
Northern Pacific R. R. Co. (20 L. D.
191) ; modified, 22 L. D. 224; over-
" ruled so far as in conflict, 29 L. D.
550. ’ ) )
Northern Paecific R. R. Co. (21 L. D.
412; 23 L. D. 204; 25 L. D. 501) ; over-
ruled, 53 1. D:242. (See 26 L. D. 265 ;
33 L. D. 426; 44 L. D. 218 177 U. 8.
- 435.)
Northern Pacific Ry.‘(}o. (48 L. D.573) ;

~ overruled so far as in conflict, 51 L. D. |

©196.  (See 52 L. D. 58.)

Northern Pacific R. R. Co. v. Bowman
(7 L. D. 238) ; modified, 18 L. D. 224.

Northern Pacific R. R. Co. v. Burns (6
L.-D. 21) ; overruled, 20 L. D. 191.

Northern Pacific R. R. Co. v. Loomis
(21 L. D. 395) ; overruled, 27 L. D,

. -464.

Northern Pacific R. R. Co. . Marshall

o et al. (17 L. D. 545) ; overruled, 28
L. D. 174.

CXXVII

Northern Pacific R. R. Co. ». Miller (7
. L. D.100) ; overruled sofar as in con-
-Aflict; 16 L. D. 229,

Northern Pacific R. R. Co. v. Sherwood

(28 L. D. 126) ; overruled so far as in
conflict, 29 L. D. 550. - -

Northern Pacific R. R. Co. v. Symons
(22 L. D. 686) ; overruled, 28 L. D. 95.

Northern Pac1ﬁc R. R. Co. ». Urquhart
(8 L. D. 865) ; overruled, 28 L. D. 126.

Northern Pacific R. R. Co. v. Walters
et al. (13 L. D. 230) ; overruled so far
as'in conflict, 49 L. D. 391.

Northern Pacific R. R. Co. v. Yantis (8
L. D. 58) ; overruled, 12 L. D. 127.
Nunez, Roman C. and Serapio (56 I. D.
..863) ; overruled so far as in conflict,

57 1. D, 213. . N
Nyman ». St. Paul, aneapohs ‘and
- Manitoba Ry. Co. (5 L. D.: 396) ;

overruled, 6 I, D. 750.

ODonnell Thomas J (28 L D. 214);

 overruled, 35 L. D. 411.. . :

Olson v». Traver et .al..(26. L. D.. 350,

- 628); overruled so far as in conflict,
29 L. D. 480; 30 L. D. 382.

Opinion A. A, G. (35 L. D: 277); va-

.ecated, 36 L. D. 342..

Opiniong of Solicitor, September 15,
1914, and February 2, 1915; overruled,
September 9, 1919 (D. 43035, May
Caramony). ~ {See 58 1. D. 149, 154—-
-1586:) ;

Opunon of Solicitor, October 81, 1917
(D. 40462) ; overruled so far as incon-
sistent, 58 T. D.-85, 92, 96.

Opinion of Solicitor, February 7; 1919
{D. 44083) ; overruled, November 4,
1921 (M. 6397). (See 58 I.'D. 158,

- 160.) : : :

Opinion of Solicitor, August 8, 1933 (M.

©27499) ; ‘overruled go far as in con-
fliet, 54 1. D. 402.

Opnuon of Solicitor, May 8, 1940 (57

LD 124) overluled in part, 58 I. D.
562, 567. .

Opinion of Actmg Sohc1t0r, June 6,

1941 ; overruled so far as inconsistent,
60 I. D. 333. :
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Opinion “of. Acting Solicitor, July 30,
:1942; overruled so far.as in; conflict,
58 I. D. 331. . (See:59L. D. 346 3850.)

Opinion. of Solicitor,-August 31,,1943
(ML 33183) ;. dlstlngulshed 58 .1..D.
726, 729,

Oregon and Cahforma R R 00 v;

) Puckett (39 L. D 169) modlﬁed 53
I. D. 264. .

Oregon Gentral M111tary Wagon Road

" Co, . Hart (17 L. D, 480) ; overruled,

~ 18 L. D. 543,

Owens et al. v. State of Cahforma (22

) L D. 369) overruled 38 L D 253

Pace v. Carstarphen et al. (50 L. D.

- '869); distinguished, 61 T. D. 459.-

Pacific Slope Lode (12 L. D. 686) ; over-
ruled so far as m conﬂlct 25 L. D.
518,

Papina ‘o, Alderson (1 B. L. P. 91) ;
modified, 5 L. D. -256.

Patterson, Charles H. (3 L. D. 260) ;
modified, 6 L. D. 284, 624.

Paul Jones Lode (28 L. D, 120} ; modl-

o fied; 31.1L. D. 859. .

Paul ». Wiseman (21 L. D. 12) over-
ruled, 27 L. D. 522. -

Pecos Irrigation and Improvement Co.
(15 L. D. 470) ; overruled; 18 L. .D.
- 168, 268.".

Pennock Belle L, (42 L D 315) va-
; cated, 43 L. D. 66." :

Perry v.- Central Pacific R. R, Co. (39
L. D. 5); overruled so far as in: con-
- fliet; 47. 1. D. 804, :

Phebus, Clayton (48 L D. 128) ; ‘over-
ruled so far as-in conflict, 50 L. D,

. .281. -

Phelps, W, L. (8 C. L O 139) ; over—

~ ruled, 2 L. D. 854.

Phillips, Alonzo (2 1. D. 321), over-
yruled, 15 L. D, 424,

Phllhps v, Breazeale’s Heirs (19 L D.
573) ; overruled, 39 L. D. 93.

: Preper Agnes C.: (35 L. D, 459) ; over-

‘ ruled, 43 L. D. 874.

P1erce, Lewis W. (18 L. D.- 328) Va-
cated, 53 I..D. 447; overtiled” so

 far as in conflict, 59 1. D. 416, 422,

Pietkiéwiecz et al. v. Richmond (29 L. D.

195) ; overruled, 37 L. D, 145.

AND  'MODIFIED CASES

Plkes ‘Peak Tiode: (10L D 200) ‘overs .
‘ruled in: part, 20.L.:iD: 204, - :
Pike’s ; Pedk: Lode’ (14 L D 47 ) 3 over--

- ruled, 20 L. D. 204. !

Popple, 'James (12 L: D 433) ; over-
ruled, 13. L. D. 588.

Powell, . D. 0 {6 L. D 302) modlﬁed )

15D 477

Prange, Christ C., and’ »Wilﬁam G _
_Braasch (48 L, D.'448) ; overruled so

) far as in confliet, 60 I. D. 417 419.

Premo, George (9. L, D 70) (See 39
L, D. 162, 225.) = '

Prescott Henrletta P. (46 L. D. 486);
‘overruled, 51 L. D. 287. '

Pringle, Wesley (13 L. D 519) ; over-
ruled, 29 L. D. 599. =

Provensal, Victor H.
overruled, 35 L. D. 399. . )

Prue, Widow of Emanuel (6L D 436) ;
vacated 33 L. D. 409,

Pugh, F. M., et al. (14 L. D. 274),
effect vacated, 232 U. 8..452.

Puyallup Allotments (20 L. D 157),
modlﬁed 29 L, D. 628.

Ramsey, George L., Heirs of ‘Bdwin C.
Philbrick (A. 16060), August 6, 1931,
_unreported ; recalled and vacated, 58

LD, 272, 275,290, 7

Rancho Alisal (1 L. D 173) overruled

" 5L.D.320.

Rankin, James D, et al. (7 L. D. 411) ;

’ overruled 35 L. D. 32. :

Rankm, John M. (20 L D 272), re-
versed 21 L. D 404

Rebel-Lode (12 L. D.2683) ; overruled,

20 L. D. 204; 48 L. D. 523.
4Reed v. Buffington (7 L. D. 154) over-
" ruled, 8 L. D..110.- (See'9 L. D. 360.)
Regione ». Rosséler (40. L. D.. 98);
vacated,. 40 L. D. 420.

Reid, Bettie H., Lucille H. Pipkin- (61

"I, D; 1) ; overruled, 61 I. D. 355.
Rialto No. 2. Placer Mining Claim (34
LD 44) overruled, 37 L. D: 250.
Rlco Town Site (1 L. D. 556) modlﬁed,

5 L. D. 256, : -
Rio. Verde: Ganal. Co. (26 L D. 381) ;
vacated, 27 L., D. 421.

(30 L. D. 616), '
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Roberts: ».. ‘Oregon - Central  Military
Road Co. (19 L. D 591) s overruled,
~ 31 L. D 174, . :

Robmson, StellaG (12L D 443) over-

- -ruled, 13 L; D. 1.

Rogers; Fred B. (47 L. D.325)7; vacated
53 I. D. 649.

Rogers, Horace B.: (10 I, D. 29) over-
ruled, 14 L. D. 321.

‘Rogers ». Atlantic & Paciﬁc R. R. Co.
(6 L. D. 565) ; overruled so far asin

- conflict, 8 . D.'165: - :

*Rogers v. Lukens (6 L. D. 111) ; over-

.; ruled; 8 I.. D, 110. ~ (See 9 L. D. 360.)

Romero ». Widow of Knox (48 L. D.
32) ; gverruled so far-as in conﬂ1ct
49 L. D. 244. . .

~Roth;-Gottlieb- (50 T. D. 196) modified,
50 L. D. 197,

Rough Rider: and Other Lode Claims
(41 L. D. 242, 255); vacated, 42
L. D. 584.

St Clair,_ Frank (52 L. D. 597) ; modi-

. fied, 53 1. D. 194,

*St. Paul, Minneapolis: and- Manitoba
Ry. Co. (8 L. D."255) ; modified; 13
L D:354.  (See 82°L D.2L) -+

St. Paul, Minneapolis and Manitoba Ry

. Co. v. Hagen (20 L. D. 249) ; over-

" ruled, 25 L. D. 86.

St. Paul, Minneapolis and Manitoba Ry.
Co. ». Fogelberg (29 L. D. 201);
vacated, 30 L, D. 191,

Salsberry, Carroll (17 L. D. 170) ; over-
riled, 89 . D. 93.

- Sangre "de’ Crigto. and-Maxwell Land
Grants (46 L. D. 301) ; modifiéd, 48
L. D. 88 - \

Santa e Pacific R. R. Co. v. Peterson

"~ (39 L. D. 442) ; overruled, 41 L. D.
383.

Satisfaction - Extension Mill - Site (14
L. D. 178). (See 32-L. D, 128

#*Sayles, Henry P. (2 L. D. 88) ; modi-
fied, 6 L. D. 797. (See 37 L. D. 330.)

Schweltszel . Hl]hard et al. (19 L. D.
2943) overruled=so far as in conﬂ1ct
26.L. D. 639.

Serrano ». Southern Pacific. R. R. Co.
(6.C.. L. 0. 93); overruled, 1 L. D.
380.

AND .MODIFIED CASES XXIX

Serry; John J. (27 Li. D.330) ; overruled
so far as in conflict, 59 I: D. 4186, 422.

Shalé 0Oil Company.. (See 55 I..D. 287.)

Shanley . Moran (1'L D. 162).: over-
-ruled,. 15 L. D, 424. .

Shmeberger, Joseph (8L.D. 231) over-

. ruled, 9 I. D. 202, ,

Silver Queen Lode (16 1. D. 186) ; over-
ruled, 57 I. D. 63. .

Simpson, Lawrence W. (85 L. D 399;
609); modified, 36:L. D..205.

Sipchen ». Ross (1 L. D 634) modlﬁed,
4 L, D. 152. : ,

Smead v. Southérn PamﬁcR R. Co 2L
L. D. 432) ; vacated, 29 L. D. 135.

Snook, Noah A., et al. (41 L. D. 428);
overruled so rar as ih conﬂwt 43 L. D.
364.

Sorli ». Berg (40 L. D 259) overruled
42 L. D. 557.

Southern Pacific R. R. Co. (15 L. D.
460) ; reversed, 18 L, D. 275.

Southern Pacific R. R. Co.. (28 L. D:
281) ; recalled; 32 L. D. 51.

Southern Pacific R. R. Co. (33 L. D. 89) ;

.. recalled, 33 L. D. 528.

Southern Paaﬁc R. R; Co.-». Bruns (31
LEDs 272) vacated 37 L. D 243.

South Star Lode (17 L. D. 280) over-

.~ ruled, 2OL D. 204 48 L. D. 523.

Spaulding ». Northern Pacific B. R. Co.

(21 L. D. 57) ; overrilled, 31L.D. 151

Spencer, Jimes (6 L. D. 217) ; modified,
6 L. . 772; 8 L. D. 467.

Spruill; Lelia May (50'L. D. 549) ; over-
“ruled, 52 L. D. 889. ,
Standard Shales - Produets - Co. (52

L. D. 522) ; overruled so far as in con-

- fliet, 53 1. D. 42.

State of California. (14 L. D, 253) ; va-

" cated, 23 L. D. 230.

State of California (15 L. D 10) over-
ruled, 23 L. D, 423.

State of California (19 L: I). 585) ; va:
cated, 28 L. D. 5T.

State of California (22 L. D. 428); over-
‘ruled, 32 L. D. 84. :

State of California (32 L. D. 346); va-
cated, 50 L. D. 628. (See'87 L. D. 499
and 46 L. D. 396.)

State of California (44 L. D: 118) over-
ruled, 48 L..D. 98,
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State of:California (441, D 468) over-
s ruled; 48 L. D. 98, :

State. of 'California . -Moccetum (-19

- LD, 359)

118) ; ‘modified; 2 L;..D. 1854, :

State of California.». ‘Smith (5:L. D
= 543) ; overruled so far as in: conﬂ1ct_
18 L. D. 843. ‘

State’of. Colorado. (7 E. D 490) over- |
) Sweeten Voo Stevenson (2 B L P. 42) H

ruled, 9 L. D. 408 :
 State:oft Florida: (17 L D 355)
versed, 19 L. ‘D. 1786. PR
State-of Florida’ (47 L. D. 92, 93) over-
ruled’so fa¥ as in conflict, 51 L. D. 291.
State of Lonisiana (8 L D. 126) modi-
- ifled; 9. L. D157 :
State of Louisiana (24 L D. 231) va-
“eated, 26 L. D..5. . :
State of Louisiana (47 L D 366) over-
~iruled s0. far as m conﬁlct 51 L I
291.
State of Lou151ana (48L D: 201) over—’
ruled so far-as in éondlict; 51 L D. 291
“State'of Nebraska: (18L D. 124) over-
ruled, 28 L. D. 358‘ Bt
State of - Nebraska B, Dorlmgton (2
C LT 647y overruled so far as m
conﬂ1et 26 L. D 123""
State of Ne‘w Mex1co' ( 61
overruled 481, D. 98 e
State of New Mexmo, (49 L D 314) ;
overruled 54 1. D159,
State of Utah. (45 L. D. 551) y ovenuled
48'L. D. 98,
'*Stevenson Heirs of ., Cunnmgham (32
) L D 650) over ruled so far as in con-
‘flict, 41 L. D. 119.. (See 43 L -D.
_196.).. .
‘Stewart et al. v. Rees et al (21 L D.
| .446) ; overruled so far as in conﬂmt
29 L. D. 401.
Stirling; Lillie: B (39 L D 846) over-
ruled, 46 L. D. 110; .
‘Stockley; Thomas J. (44L D. 178 180);
vacated, 260 U. 8. 532. ,_(See 49 L.-D.
. 460,461, 492.),
-Stram, A6 (40 LD, 108) ovelruled
so far as in conflict; 51 L. D. 51..
Stricker; Lizzie (15 L. D::74) y overruled
so far-as:n conflict; 18 L. 1), 283.

-.?D. 2,17),;.
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;. overruled; 31 L. . 335. |
State of California ». Pierce (3 C. L..O. |

 *Sweet, Eri' P. (2 C. L. O 18)

#Teller;: Tohn O (26 L. D. 484)

AND “MODIFIED ’CASES

 Stump,-Alfred M., et al. (39 L. D. 437) H

- vacated, 42 L. D..566.

:Sum.ner ». Roberts (23 L. D. 201) ‘aver-

‘ruled 8o far as in conflict, 41 L. D.178.
Sweeney v, Northern Pacific: R, R.. Co.
(20 Li.-D: 394) ; overruled 28 L D
L 174,
over-
ruled, 41 L. D. 129 (See 42 L ‘»D
8135 .0

overruled 80 far as in! conﬂlct 3 L D
248,
Taft . Ghapm (14 L. D. 593), over-
-ruled, 17 L. D. 414 :
Taggart,” William: M. (41 L. D, 282) ;
overruled, 47 L. D. 870. .~ -
Talkington’s - Heirs v, Hempfling (2
L. D. 46) ; overruled, 14.L. D 200.”
Tate; ‘Sarah’ J. (10 L. D. 469) ; over-
“ruled; 2171, D211
Taylor, Josephine, et al. (A 21994),
June 21, 1939 unreported ; overruled
“'so fdr ds in conflict, 59 I D, 258, 260

| Taylor v. Yates et al. (8 L D 279) ¥

reversed 10 L. 'D. 242,

over~

ruled,” 36 L D 36 (See 37 L; -D..

715,y ) Rt

ThOrstenson, Even (45 L. D.. 96),
overruled 80 far as in conﬂmt 47
L.-D. 258.° ' :

Tiéck v: McNeil (48 L D.. 158) mod1-<
fied, 49 L. D. 260.

[Toleés v. Northern Pamﬁc Ry. 00 et al

(39 L. D.371); ovelruled 0. fal as m,
conﬂlet 451] D.93. .

Tomkins, H.H. (41 L. D 516) e over--
ruled, 51 L. D. 27. :

Traganza, Mertie C. (40 L. D 300) w
ovelruled 42 1. D. 612.- :

Traugh.v.: Ernst (2 L. D. 212) ; OVer--
ruled3LD98 - :

Tripp v. Dumphy (28 L., D 14) mOdl-'

. fied, 40 L:: D, 128. L

Tripp v Stewart (7 C. L. Or 39)1 H modr-—
fied, 6 L D. 795. -

Tucker v. Florida Ry. & Nav.. Go (19
L. D. 414) ; overruled, 25.L. D. 238, .

Tupper v: Schwarz (2 L. D. 623),, ovel~- )

: ruled 6 L. D. 624
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Turner ¢. Cartwright (17 L. D. 414);
modified, 21 L. D. 40.

Turner » Lang (1 C L. 0. 51); JIlOdl—
fied, 5 L. D. 256.. )

Tyler, Charles (26 L. D. 699) ;. over-
ruled, 35 L. D. 411.

Ulin ». Colby (2¢L.D. 311) overruled
35 L. D. 549, -

Union Pacific R. R: Co. (388 L. D: 89),
‘recalled, 33 L: D. 528. ‘

United States v. Bush (13 L. D. 529) 3
overruled; 18 L: D. 441. '

United States ». Central Pacific Ry. Co.|*

(52 L. D. 81); modified, 52 L. D. 235.
United States . Dana (18 L D 161) H
modified, 28 Ti. D45
United States v M. W. Mouat et al. (60
. 1. D. 473) ; modified, 61 I. D. 289.
Utah, State of (45 L. D. 551), aver-
ruled, 48 L. D. 98. :

~ Veatch, Heir of Natter (46 L. D, 496) ;
overruled so far as in conflict, 49 L. D.
461. (See 49 L. D. 492 for adherence
in part.)

Vine, James (14 L. D 527) ; modified,
14 L. D, 622.

Virginia-Colorade Development Corp.
(53 1. D. 666) ; overruled so far as in
conflict, 55 I. D. 289.

Vradenburg’s Heirs et al. v. Orr et al.
(256 L. D. 823); overruled, 38 L. D.
258.

Wagoner o. Hanson (50 L. D. 355);
overruled, 56 I. D. 325, 328.

Wahe, John (41 L. D. 127) ; modified,
41 L. D. 637. . :

Wilker v. Prosser (17 L. D. 85); re-
versed, 18 L. D. 425.

Walker v. Southern Pacific R. R. Co.
(24 L. D. 172) ; overruled, 28 L, D.
174.

Walters, David (15 L. D. 136) ; revoked,
24 L. D. 58.

Warren ¢. Northern Pacific R. R. Co.
(22 L. D. 568) ; overruled so far as in
conflict, 49 L. D. 391.

AND  MODIFIED CASES XXX

“Wasmund ». Northern Pacific R. R. Co.

(28 L. D. 445) ; vacated, 29 L. D, 224.

Wass ». Milward (5 L. D. 349); no

longer followed. : (See 44 L. D. 72
and unreported case of Hbersold ».
Dickson, September - 25, 1918,
- D-36502.).

Waterhouse, William W, (9 L..D. 131) ;
overruled, 18 L. D. 586,

Watson, Thomas B. (4 L. D. 169) ; re-
- called, 6 L. D. 7T1. :

Weaver, Francis. D (53 L D. 179) B
overruled. so fax as .in- conflict, 55
. 1..D, 290. - :

Weber, Peter - (7 L. D. 4"6) overruledf
9 L. D. 150. :

‘Weisenborn; -Ernest (42 L D. 533) ,'
overruled, 43 L. D. 395. ;

Werden ». Schlecht (20 L. D. 523),
overruled so far as m conflict, 24
L. D. 45.

‘Western Pacific Ry. Co. (40 L. D. 411;

41 L. D. 599) ; overruled, 43 L. D. 410.

Wheaton v. Wallace (24 L. D. 100);
modified, 34 L. D. 383.

White, Anderson (Probate 13570-35);
overruled, 58 I. D. 149, 157.

White, Sarah V. (40 L. D. 630) ; over-
ruled in part, 46 L. D. 56.

Whitten et al. ». Read (49 L. D. 253
260; 50 L. D..10) ; vacated, 53 1. D,
447, :

Wickstrom ». Calkins (20 L. D. 459) ;
modified, 21 L. D. 553; overruled,
22 L. D. 392.

Widow of Bmanuel Prue (6 L. D. 436)-;
vacated, 33 L. D. 409.

Wiley, George P. (36 L. D, 305) ; modi-~
fied so far as in conflict, 36 L. D. 417.

‘Wilkerson, Jasper N.. (41 L. D. 138);

“overruled, 50 L. D. 614. (See 42
L. D. 313.)

Wilking, ‘Benjamin C. (2 L. D. 129);
modified, 6 L. D. 797.

Willamette Valley and Cascade Moun-
tain Wagon Road Co. v. Bruner (22
L. D. 654) ; vacated, 26 L. D. 357.

Williams; John B., Richard and Ger-
trude Lamb (61 1. D. 31) ; overruled
so far as in conflict, 61 I. D. 185.
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Wllhngbeck ‘Chtistian P: (3L D 383) H
modified; 5 Tu.-D. 409. .

W1111s, Oorziéliug, et al.: (47 L D; 135) ;
s-overruled, 49 L. D.-461::

Willis, Hliza (22 L. D 426) overruled
- 96'L.D. 436." :

*Wﬂson ». Heirs of Smith - (37 L.-D.
$519)-; ‘'overruled So'far as’in conflict;
z_Ll L. D. 119. (See 43 L. D 196. )

AND - MODIFIED. CASES

Witbeck ‘v, Hardeman. (50 L.-D. 413) 5.

"~ overruled so far: as in- conflict; 51
L. D36 7 ;

‘Wright et al. v. Sm1th (44 L. D "26),
ineffect-overruled:so far. as in con-
flict; 49 L. D, 374.. v

Z1mmerman R Brunson (39 L D. 310) b
overruled 52 L. D. 715 2

Nore~—The abbreviations used in-this- t1tle refer fo the followmg pubhcatlons
".‘B. L. P.” t0:Brainard’s Liegal Precedents in Land and Mining Cases, vols.1 and

300 L. LY to. Copp’s Public Land Laws, edition of 1875, 1 volume ; edition.of
1882 2 volumes; edition of 1890; 2 volumes; “@.. L./ 0.” to Copp’s Land Owner;
vols. 1-18; “L. and R.” to records 6f the former D1v1smn of. Lands and Rallroads 5
“I.. D.” to the Land Decisions of the Department of the Interior, vols. 1-52;
“L.-D.” to Decismns of the Department of the Intermr begmmng w1th vol. 53.—
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) DECISIONS OF THE
DEPARTMENT OF THE INTERIOR

. BETTIE H. REID
LUCILLE H. PIPKIN

A-26330 Decided February 4, 1952%

Noncompetitive 0il and Gas Lease—First Qualified Applicant—Cancellation.

If the Department determines that a tract of public land which is not within
" any known geological structure of a producing oil or gas field will be made
available for oil and gas development, the Department is under a manda-
tory duty, imposed by statute, to lease the land to the qualified person first
“applying for it.
‘Where a noncompetitive oil and gas lease was erroneously issued to a Jumor
applicant, the lease is subject to cancellafion.

AFPEAL FROM THE BUREAU OF LAND MANAGEMENT'

This is an appeal to the head of the Department by Mrs. Bettie
H. Reid from a decision of the Director of the Bureau of Land Man-
agement denying her petition for the reinstatement of her application
- for a noncompetitive oil and gas lease on the E14NEYs sec. 18, T. 24 S,
~ R. 29 E.,, New Mexico principal meridian, pursuant to section 17 of
the Mineral Leasing Act, as.amended (80 U. S. C., 1946 ed., sec. 226),

On August 19, 1947, Mrs. Reid filed with the district land office at
Las Cruces, New Mexico, an application (Las Cruces 065970) for a
noncompetitive oil and gas lease on several tracts of public. land in
T. 24 S., R. 29 E., New Mexico principal meridian, including the NE%
sec. 18. In a decision dated January 26, 1951, the manager of the
Land and Survey Office at Santa Fe, New Mexico,* rejected the appli-
eation as to the NE¥ sec. 18, but approved the application respectmg
the other tracts desired by Mrs Reid.
~In explanation of the partial rejection of Mrs. Reid’s apphcatwn,
the manager said that “The NE1/ sec. 18, T. 24 S., R. 29 E. has been
withdrawn for reclamation purposes * * 2 Actually, this state-
ment was correct only with respect to the W14 of the NE14 sec. 18.
The E14 of that quarter-section had not been withdrawn, but, instead,
was available for oil and gas leasing at the time of the-submission
of Mrs. Reid’s application and at the time of the manager’s decision.

On April 5, 1951, Miss Lucille H. Pipkin submitted to the Santa Fe
- Land and Survey Oﬁ‘lce an application (New Mexico 05236) for a
‘Overruled See p. 855.- [BEd.] : o :
1The district land office at Las Cruces-had been d1scontmued in the meantime,

1
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noncompetitive oil and gas lease on the E14NE1) sec. 18. On May 14,
1951, the manager took administrative action purportlng to accom-
phsh the i issuance, prospectlvely, of an oil and gas lease on this tract
"to Miss Pipkin effective as of June 1,1951.

In the meantime, Mrs. Reid apparently learned of the error that
had been made by the manager in rejecting her application as to the
ENE1] sec. 18 and of the submission by Miss Pipkin of an appli-
cation for an oil and-gas lease covering this tract. On May 28,1951,

- Mrs. Reid filed with the manager a petition for the reinstatement of
her application respecting the E14NE1/ sec. 18.2 ‘The petition called
attention tothe fact that Mrs. Reid’s application had been “denied by
erroneous action,” and that “the Land Office has the opportu’nity to
correct the errors before any lease to Pipkin can become effective.”

Notwithstanding the fact that attention was thus called to the error
that had previously been made in rejecting Mrs. Reid’s application
respecting the E14NE1,. sec. 18, no corrective action was taken prior
to June 1, 1951, in accordance with Mrs. Reid’s petition. 7

Thereafter, on June 19, 1951, the Director of the Bureau of Land
Management formally denied Mrs. Reid’s petition for the reinstate-
ment of her application as to the E14NEY, sec. 18. This appeal to
the head of the Department was then taken by Mrs. Reid.

In the issuance of noncompetitive oil and gas leases on public lands,
the. Department is bound by the provisions of section 17 of the Min-
eral Leasing Act. This section provides, in pertinent part, as follows:

* %% When the lands to be. leased. are not within any known geological

structure of a producing oil or gas field, the person first making application for
"~ the 1ease who is qualified to hold a lease * * * ghall be entitled to a lease of

such landg * * %, . . . }
The provision of la'wquoted above is mandatory in nature.* Itvcannot
be waived or ignored by the Department. Although the Secretary of
the Interior (or his delegate) has the discretionary authorlty to de-
cide whether a particular tract of public land, which is not within
any known geological structure of a producmg oil or gas field, will -
be made available for oil and gas development, the Secretary: (or his
delegate) is obliged, if the tract is made available for oil and gas de-
velopment, to lease it to “the person first makmg apphcatlon for the
- lease who is qualified to hold a lease.”

- In the present case, Mrs. Reid was the quahﬁed person first: mak-
ing application for an oil and gas lease on the E14NE1, sec. 18.
Therefore, under the controlling statutdry provision, it was the man-
datory: duty -of the Department ‘to issue an oil and gas lease to Mrs

2 Although the petition requested the reinstatement ofthe apphcatlon “regardmg ‘the
NE¥ of sec..18,” it-was only: entltled to: consideratmn insofar as-it referred to the E%
) of that quarter -gection. .
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Reid for this tract in the event of a demsmn ‘to'make the tract avail-
able for oil and gas development The failure to ‘do so*cannot be’
]ustlﬁed in view of the plain lahguage of the statutory prov1s1on gov-y
' ernmg the issuance of noncompetitive oil and gas leases. , -

Tt is true that Mrs. Reid ‘delayed from February'7, 1951 (the date
on which she received notice of the partial rejection of her applica-
tion), until May 28, 1951, before she filed a formal petition seeking
corrective action respecting the erroneous rejection of her applica- -
tion as to K14 NEY, sec. 18. In connection with this matter of delay,
however, it is pertinent to note that the question whether the E14NE1,
sec. 18 had been withdrawn was a question of fact the answer to which
was reflected in the official records maintained in the Land and Sur- .
vey Office. There was no reason why Mrs. Reid, upon being informed
by the manager of the office that this area was Wlthdl awn and, hence,
was una,vaﬂable for oil and gas leasing, should have quesfloned the
aceuracy of the manager’s statement concerning the status of the land,
since this was a factual matter within the peculiar competency of the
manager as the official in charge of the records showing such status.
Consequently, no lack of reasonable diligence is attributable to Mrs.
Reid because of a failure to check the records promptly in order to
determine whether the factual information furnished to her by the
manager was accurate or erroneous. :

In any event, when Mrs. Reid did learn of the error that had been
made by the manager respecting the status of the EL4NE1, sec. 18
and submitted her formal request that action be taken to rectify the
error, the effective date stated in the purported lease to the junior ap-.
plicant, Miss Pipkin, had not been reached and, accordingly, the way
was still open to rescind the action previously taken on Miss Pipkin’s
application and to carry out the mandatory requirement of the statute
by leasing the EL4NE1/ sec. 18 (if it was to be leased to anyone) to
Mrs. Reid as the qualified person first applying for a lease on this
tract. Instead of corrective action to carry out the statutory man-
date bemg taken, however, the previous action in favor of the junior
applicant, Miss Pipkin, was permitted to stand. ‘

Under these circumstances, the outstanding lease which purported’
to come into existence as of June 1, 1951, and to confer on Miss Pip-
kin, the junior applicant, oil and gas rlghts respecting the E14NE1,
sec. 18 must be regarded as having been issued without authority of
law and, indeed, in contravention of the plain statutory mandate.
Such an oil and gas lease is sub]ect to. cancellatlon See. Russell_f
Hunter Reay v. Gertrude H. Lackie, 60 1. D. 29 (1947). -

~Therefore, pursuant to the autherity delegated to me by the Sec-
retary of. the Intenor (se,c 23, Order No. 2509 14 F R. 307 ) the{
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decision of the Director of the-Bureau of Land Management is re-
versed, and the case is remanded to the Bureau of Land \Ianaoement
with 1nstruct10ns to cancel the lease issued to Miss Plpkm, and to offer-
~ a lease on the’ E1,NEY, sec. 18 to Mrs. Reid if this tract is still out-
side any known geologlcal structure of a- produmng 011 or gas field.

MASHN G: Wmm, _
Salw%‘or '

_ s APPEAL OF THE GENERAL ‘ELECTRIC COMPANY
oA-130 Decided February 6,1958
-Contract Appea,l—Delay—Strike;Artiele 9 of U. 8. Standard Form 32,

Artlcle 5 of U. S Standard Form No. 32 (supply contract) becomes operative
if,’ and. only if, the right of the contractor to proceed with performance

- under the contract is terminated by written notice on account of failure. to:
deliver the supplies within the time specified in the contract, and- the Govern-f
- ment thereupon obtains the: supphes elseWhere ) .

A strike which was in'progréss in the contractor’s plant at the: tlme when the

- contractor prepared. its bid, and which was still in progress at the time
-when: the\contract .was. made, cannot be regarded as an “unforeseeable”
cause of delay in performance under the contract, so as to. make the delay
excusable under artlcle 5 of U. 8. Standard Form No. 32

ADMINISTRATIVE DECISION.

~ This decls1on considers the appeal .of the General Electric Com-; '
pany, Denver, Colorado, dated May 10, 1951, from the findings of
fact made by the contracting officer on April 18, 1951, under supply
~ -contract No. 12r-16428, entered into with the Bureau of Reclamation

on March 9, 1946. :
" The contract was executed on the standard form for Grovernment
qupply contracts (U. S. Standard Form No. 82, revised June 18,
1985). It called for the fabrication and. delivery of 011 circuit breakers
and lightning arresters (together with the services of erecting en-
gineers and mechamcs, if required) for the Kennett Division of the
Central Valley project in California. Article 1 of the. contract made
the attached specifications (No. 1144) part of the contract, and pro-
vided that “Deliveries shall be' made as stated in schedules Nos. 1, 2
and 4 of the specifications No, 1144.” Schedule No. 1 provided for
the shipment of four ¢ircuit breakers, and schedule No. 2 called for
the shipment of one cu-cult breaker, within’ 4920 calendar days after‘

~-3In’its, letter of appeal dated May 10, -1951, the contractor stated that the: ﬁndmgs-f
~of fact of the contracting oﬁ’xcer ‘were unsatlsfactory, that “Appeal 1s hereby made to these

Fmdlngs," and- that: addltmnal information’ ' would be submitted’ assoon as possible; < 'The
" additional 1nformatwn was submitted in a letter dated August 8, 1951,
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the receipt of the notice of the award of the contract. Schedule No.
4 provided for the shipment of three lightning arresters within 270
calendar days after the receipt of the notice of the award of contract.

Notice of the award of the contract was received by the contractor
on March 9, 1946, thus fixing the final dates for complete shipment
under the contraet as May 3, 1947, for the five circuit breakers under

schedules Nos. 1 and 2, and as December 4, 1946, for the three hghtnlng

arresters under schedule No. 4. No delay occurred in making ship-
ment of the circuit breaker covered by schedule No. 2. Shipment of
the four circuit breakers under schedule No. 1 was substantially
completed on July 16, 1947, or 74 calendar days after the final date
fixed in the schedule. Shipment of the three lightning arresters
under schedule No. 4 was completed on March 25, 1948, or 47 7 calendar
days after the final date fixed in the schedule.

- The provision of the contract covermg the subject of delay in per-
iormance was article 5. It provided, in part, as follows:

If the contractor refuses or fails to make. deliveries of the materials or
supplies within the time specified * *v * the Government may by written notice
terminate the right of the contractor to proceed with deliveries or such part or

- parts thereof as to which there has been delay. In such event, the Government

may purchase similar materials or supplies in the open market or secure the
-Inanufacture and delivery of the materials and supplies by contract or other-

wise, and the contractor and his sureties shall be liablé to the:Governmeit -

for any excess cost occasioned the Government thereby: Provided, That the
contractor shall not be charged with any excess cost occasioned the Government
"by the purchase of materials or supplies in the open market or under other
contracts when the delay of the contractor in making deliveries is due to
_unforeseeable. causes ‘beyond the control -and without the fault or negligence
of the contractor, including * * * strikes * * *, if the contractor shall notify
the contraéting officer in writing of the cause of any such delay; within 10 days
from the beginning thereof * * * The contracting officer shall then ascertain
the facts and extent of delay, and his findings of fact thereon shall: be final and
conclusive on the- parties hereto, subject only to appeal within 30 days by the
contractor to the head of- the -department concerned or hlS duly authorized
representative * * *,

The record indicates that the earliest written communication from
the contractor on the subject of delay in performance was dated April
8, 1947, and stated, in part, that— :

Ag required by Art1cle 5 * * % you are heleby notified that we will be delayed

in completing shipment * * * of ’phree * * % lightning arresters, untit: May 6,

1947.
This was followed by a letter dated Aprll 9, 1947 in which the con-
tractor stated, in part, as follows:

As required by Article 5 *-* *, you are hereby notified that we w111 be delayed
in completing shlpment R K of four * * % cu'cult breakers-* * * until June,
1947: - N : . Lk X .
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‘ Thereafter, under. date of March 7 1951 the contractor Wrote a
./letter supplementing its previous communications, which purported to
.iurmsh notices of delay under article 5 of the contract. The Ietter
.0f March 7, 1951, stated, in pertinent part, as follows: o

~Our plants were, 00 strile from January 15; 1946 until March 13 1946. The
',duratmn of our strike, and the inability to obtain matenals, could not be foreseen
or. evaluated durmg this perlod As a direct result of this strike, shipment was
delayed _This delay was not a. result of ‘factors within our control.

“We request that the formal contract’ ‘completion dates be extended, the dura-
“tion of our strike (from March 9,.1946, the date of .the award, to March 13,
-1946, the date our strike ended), plus 60 days, which was the minimum recovery
fime necessary to regain full and normal productwn, or a total of 64 days )

“ .. R R * . ,v,.* _ L E #* .
~In view of the mrcums‘tanées' herein described and ‘in compliance with Article
5 of the ‘contraet, it is formally requested that -a'Findings-of-Fact be prepared,
whereunder the contract delivery dates will ‘be: extended to July 6,: 1947 on
- Schedule 1, and to February 6, 1947 on Schedule 4,

The contracting officer on Apml 18,1951, found as follows respectmg :
“the contractor’s request for an extensmn of time ;

It 1s found that the delavs in deliveries by reason of a strike in the contractor s
. plant of the equlpment described under Schedule No. 1 and under Schedule No: 4,
_were not due to causes which ‘were unforeseeable, beyond the control, and w1thout
' the fault of ‘negligencé of the- contractor. These delays, therefore, are not excus-
- able under the prov151ons of art1cle 5 Of the contract [Findings, paragraph 6

(b).] .
. The contractor thereupon took an appeal to the head of the Depart—
'ment within the:30-day period prescribed in article 5 of the contract:
In dlsposmg of this appeal, it should be stated at the outset that both
"the contractor. and the contractmg officer have been laboring under a
; mlsapprehensmn in assuming that the facts of this case called for pro-’
-ceedings under article 5 of the contract. Article 5 would have been
* operative if, and only if, the right of the contractor to proceed with per-
“formance under the contract had beeh terminated by written notice on
“account of the failure to deliver the four circuit breakers under schedule
No. 1 and the three lightning arresters under schedule No. 4 within
* the prescnbed periods, and the Government had thereupon obtained
“the equipment’ elsewhere. ' In stuch a s1tuat10n, the contractor would
~have been liable to the Government for any excess cost. mcurred by the
“Qeverninent in procurmg the equipment.from another source, unless it
“were found; after appropriate proeeedings, that the contractor’s failure
_to make tlmely deliveries had been “due to unforeseeable causes beyond '
~the control-and ‘without the Fault or neghgence of the contractor.” In
the present case, however, the, right of ‘the contractor to proceed: with
: performance under the contract:was not terminated by the Government
“because of the delay in‘delivering the four circuit breakers under: sched- -
ule No. 1 and the three lightning arresters under schedule No. 4. In-



4] T L DU APPEALOF VTHE “GENERAL ELECTRICICO: 7 ¢ ) 7
) Febfruary 6, 1952

stead the contractor was permltted to proceed Wlth perf01 mance under
the cont1 act, despite the delay in'making deliveries, and these items of
equipment. furmshed by the contractor were accepted and utilized by -
the Government. Hence, there was no occasion, under the facts of this

* case, for proceedings under article 5 of the contract.

"Moreover, if the present case were an ‘Lpproprmte one for proceedmgs
under article 5 of the contract, the question for decision on the appeal -
would not be (as has apparently been assumed by the contractor)
whether the contractor was entitled to an extension of time for per-
formance, but, rather, wliether the contractor should be excused from
compensatlng the Government for the excess cost incurred by the latter
in procuring the equipment from another source after the contractor
had failed to deliver the equipment within the time specified in the °
contract.

Finally, it should be noted that if the present case called for proceed-
ings under article 5 of the contract, the reason stated by the contractor
for relief under that article could not be upheld. The contractor asserts
that the failure to deliver the four circuit breakers under schedule No. 1
arid the three lightning arresters under schedule No. 4 on time was
excusable because of the strike in its plant from January 15 to March
13, 1946, and the resulting difficulty experienced by the contractor in
resuming operations after the end of the strike. In this connection,
article 5 of the contract makes excusable only delays due to “unforesee-
able causes.” This refers, of course, to causes which the contractor
- could not reasonably have foreseen at the time when the contract was
made. In the present case, the strike in the contractor’s plant was
actually in progress at the time (January 24, 1946) when the contractor
prepared its bid, and the strike was still in progress on the date (March
9, 1946) when the contract was made. Under these circumstances, the
strike and. its attendant complications could not be regarded as coming
within the category of “unforeseeable: causes” of delay, within the
meaning of the quoted term as used in article 5 of the contract. Thus,
no-error would have been committed by the contracting officer in deny-
ing relief to the contractor under article 5 of the contract, if this case
were an appropmate one for considering the merits of the contractor’s
contentlons

Therefore, pursuant to the authority delegated to me by the Secre-
tary of the Interior (sec.24, Order No. 2509; 14 F. R. 307), the appeal
of the General Electric Company from the findings of fact by the
contractmg officer dated April 18, 1951, under contract No. I21~16$98
is d1sm1ssed

: ot - MasTin G. ‘WHITE,

Solicitor.
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CONTRACTS FOR THE EMPLOYMENT OF MANAGERS OF INDIAN
TRIBAL ENTERPRISES

: Orgamzed Tmbes——Chartered Tnbes—-—Indlan Reorgamza‘aon Act—Rewsed .

- Statutes, Section 2103. v

In granting a charter.to.an Indian tribe under section 17 of the Indian Re-
organization Act, the Secretdry of the Intérior may grant to the tribée the
-freedom -to make contracts without complying with the requirements pre-
seribed in section 2103 of the Revised Statutes.

- Where the Secretary of thé Interior, in-granting a charter to an Ind1an tribe,
gave the tribe broad authority to make and’perform contracts and agree- - .
ments subJect only to the limitations that tribal lands could not be sold -
‘of. mortgaged or leased for a period” exceedmg 10 years'and that any con-
‘tract involving the payment of money in excess of $5,000 in any fiscal year

- should be subject; to'the ap‘pryoval of the Secretary, it ‘was clearly the intent

" of the Secretary to authorize the tribe to make contracts withiout regard

" to the requirements prescribed in section 2103 of the Revised Statutes

The inclusion by the Secretary in a tribal charterof a quahfymg phrase, stating
that the powers of the tribe under the charter shall be exercised. “subject

i to any vestrictions contained in the * * * laws of the United States,” does

17 not-impose upon the tribe the necessity.of complying with all the preexisting
statutory restrictions relating generally to the. activities of .Indian tribes,
hut, instead, refers only to thosge statutory restmctmns flom which. the Sec—.
retary cannot legally free the tribe.

" The adoption by an Indian tribe of a eonst1tut10n under section 16 of the In-
:‘dian Reorganization Act does not relieve the tribe of the necessity of com-
plying with section. 2103 of the Revised Statutes in makmg a contract with
. ‘a'person to manage a tribal farmmg enterprlse

_Mf36119, RN R S ,FEBRUARY_ 14, 1952.

To Tar CoMMISSIONER OF INDIAN AFFAIRS. ° _

“You have requested that I express an opinion regarding the ap-
plicability of section 2108 of the Revised Statutes (25 U: S. C., 1946
ed., sec. 81) to an executed contract and a proposed contract, each of
Wthh is between an Indian tribe and 4 manager of a tribal en’cerprlse,
conducted ‘by the tribe. ‘ k

Section 2103 of the Revised Statutes applies to, inter alia, contracts:
for services to be rendered to Indian tribes “relative to their lands.”
The sect;on presecribes several requirements which are essential to the
validity of such a contract. * Among these is the requirement that such
-a.contract “shall be executed before a judge of a court of record.”

(a) -Contract for the management of the Grand Portage demg
Post and Resort Enterprise—The executed contract involved in your
submission is dated July 27, 1951, and is between the Grand Portage
Band .of Chlppewa Indlans and Peter Gagnow, of Grand Portage,
‘Minnesota. Under the’ terms of the contract, Mr Gagnow will operate,
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a tribal enterprise known as the Grand Portage Trading Post and Re-
sort Enterprise, which is located on and makes use of tribal land.

The Grand Portage Band is one of the constituent bands of the
Minnesota Chippewa Tribe, which has adopted a constitution and has
received a charter under sections 16 and 17, respectively, of the Indian
Reorganization Act of June 18,1934 (48 Stat. 984, 987,988;25U. S. C,,
1946 ed., secs. 476, 477). The Grand Portage Band operates under a
subordinate charter from the Minnesota Chippewa Tribe, and this
charter confers on the band authority to manage enterprises and to
administer tribal land.

Section 17 of the Indian Reorganization Act, in authorizing the
Secretary of the Interior to issue a charter of incorporation to any
Indian tribe which has adopted a constitution pursuant to the act,
provides, in part, as follows: ‘

*# % * Buch charter may convey.to the incorporated tribe the power to pur-
chase, take by gift, or bequest or otherwise, own, hold, manage, operate, and dis-
pose of property of every description, real and personal * * % and such fur-
ther powers as may be incidental to the conduct of corporate business, not incon-
sistent with law; but no authority shall be granted ‘to sell, mortgage, or lease .
for a.period exceeding ten years any of the land included in the limits of the
reservation. * * ¥
It seems to be clear from this language that section 17 permits the
Secretary to grant to incorporated tribes far-reaching powers with
respect to the conduct of business activities, including the making and
performance of tribal contracts, and that the Secretary is subject,
in this regard, only to the limitations expressly stated in the section.
These express statutory limitations are to the effect that the Secretary
cannot (1) authorize an incorporated tribe to sell or mortgage reser-
vation lands or to lease them for periods in excess of 10 years, or
(2) grant to the tribe incidental corporate powers which are incon-
sistent with law (i. e., powers which cannot lawfully be given to any
corporation, non-Indian or Indian). Such statutory limitations on
the Secretary’s authority certainly are not broad enough to prevent the
Secretary from granting to an incorporated tribe the power to make
contracts without complying with the requirements of section 2103
of the Revised Statutes. In this connection, such a grant of power
would not be “inconsistent with law,” because it is a purpose of incor-
poratlon to provide the means for the conduct of business activities
in a business-like way, and freeing a corporation from the necessity,
inter alia, of executing all its contracts before a ]udge of a court of
record would -serve that purpose.

It is my view, therefore, that section 17 of the Indian Reorganiza-
tion. Act has: superseded ‘section 2103 of the: Revised Statutes to the

330185—55—4
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extent of authorlzmg the Secretary to gmnt in charters of incorpora-
tion, the power to make contracts without regard to the 11m1tat10ns
prescribed in section 2103.

In granting charters under section 17 of the. Indlan Reororamzatlon
Act, the Secretary of the Interior has 1nvar1ab1y conferred widé pow-
ers with respect to, the making of contracts. Thus, section 5 of the
charter of the Minnesota Chlppewa Tribe, . which is typlcal confers
upon. the tribe the power to “make and perform contracts and agree-

“ments of every description, not inconsistent with law or with any pro-
visions of this charter * * ** subject only to the. limitation (pre-
* scribed by the statute). that tmbal lands cannot be sold or mortgaged
or leased for periods in excess of 10 years, and the further limitation
(imposed by the Secretary in the exercise of his d1scret1on) that “any
contract involving payment of money by the corporation in excess of .
$5,000 in any one fiscal year shall be subject to the approval of the
* Secretary of the Interior or his duly authorized representatlve N 1
was clearly the purpose of the broad language used in this charter
respecting the contracting power to grant to the tribe freedom to make
contracts without complying with the requirements prescrlbed in sec-

tion 2103 of the Revised Statutes.

It is true that the Department inserted in the charter to the Min-
nesota Chippewa Tribe (and in other charters as well) an introduc-
tory qualifying phrase stating that the powers conferred in-the
charter. shall be exercised “subject to any restrictions contained in
the * * * laws of the United States.” However, this phrase (which,
incidentally, is confusing and ambiguous) could not have been in-
tended to render meaningless the broad grant of power conferred in
the charter, by making the'incorporated_ tribe subject to all the pre~
existing - statutes imposing restrictions, procedural and substantive,
on the conduet of tribal business. Such a construction of’ the quoted
phrase would make.a mockery of the hberal process of 1ncorp0rat10n
established by the Department.

In order that the general qualifying phrase, “sub] ect to any restric-
tions contained in the * * * laws of the United States,” in the charter -

. to ‘the Minnesota Chippewa Tribe may not render meaningless. the -
freedom of operation expressly granted to the tribe in the other pro-
visions of the charter, I believe that the general phrase should be'con:
strued as reférring only to those: statutory restrictions’ from which

~the Secrétary of the Interior could not legally free the tribe in grant-

ing the charter toit, such as, for example, the restrictions imposed

by the antitrust laws “As previously 1nd10ated seetlon 2103 of the o

Revised Statutesis notin that category
“For the reasons stated above, it is my opinion that sectlon 2103 of
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;the Rewsed Statutes is not applicable to the contract dated J uly o1,
1951, between the Grand Portage Band of the Minnesota Chlppewa
.Tribe and Peter Gagnow, relative to the management by the latter
.of the Grand Portage Trading Post and Resort Enterprise. '
 (b) Proposed contract for the management of the Salt River Form-
ing Enterprise—The proposed contract involved in your submission
is to be made between the Salt River Pima-Maricopa Indian Com-
munity and a farm manager. Under the contract, the farm manager
s to operate a tribal farming enterprise, which will include the culti-
_vation of tribal lands, the development.of livestock industries to
utilize the crops raised by the enterprise, and the marketing of surplus
crops.

The Salt Rlver lea -Maricopa Indian Commumty has adopted a
constitution pursuant to section 16 of the Indian Reorganization Act
(25 0. 8. C., 1946 ed., sec. 4£76). It has not, however, recelved a char-
ter of mcorporatlon und er section 17 of thatact. =

The adoption by the Salt River Pima-Maricopa Indmn Commumty
of a constitution under section 16 of the Indian Reorganization Act
does not exempt it from the necessity of complying with the require-
ments of seetion 2103 of the Revised Statutes in connection with the
making of a contract, such as the proposed contract under considera-
tion here. A tribe adopting a.constitution ‘under the Indian Reor-
ganization Act may obtain only the powers mentioned in section 16,
which inelude the authority to employ legal counsel, to prevent the
-alienation of tribal lands or other assets, and to negotiate with Federal,
‘State, and local governments, plus such other powers as were “vested
in any Indian tribe or tribal council by existing law.” We do not find
here any grant of power to make contracts without regard to the re-
quirements of section 2103 of the Revised Statutes, except that section
16 indicates that contracts for the employment of attorneys may be
‘made subject only to the approval of the Secretary of the Interior
r espectmg the choice of counsel and the fixing of the fees. (See Solici-
tor’s opinion, M-36069 (June 22, 1951), 60 I. D. 484.)

It appears. that the employment of a manager for the trlbal farm—
ing enterprise is 1equ1red by the terms of a plan of operation to which
the tribe agreed in obtaining a lpan from the Revolving Credit Fund
for the purpose of conducting the tribal enterprise. This fund was
established by section 10 of the Indian Reorganization Act (48 Stat.
986; 25 U. S. C., 1946 ed., sec. 4£70), which provides, in part, as follows:

There is‘hereby authorized to be appropriated, out of any funds in the Treasury
not otherwise appropriated, the sum of-$10,000,000 to be established as a.re-

Volving,f{md from _whiph the Secretary of the Interior, under such rules and
regulations as he may prescribe, may make loans to Indian chartered corpora-
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tions for the purpose of promotlhé thé'ecdnomlc development of such tribes
and of their members, and may defray the expenses of admmlstermg such
loang, * * * T
The Revolvmg Credit Fund was made available for loans to all Indian:
tribes and their members by the act of May 7, 1948 (62 Stat 211+
25 U. 8. C., 1946 ed., Supp. IV, sec: 482). -
~~ Under thls leglslatlon govérning the makmg of loans to Indmn

tribes, the Secretary of the Interior has been given a broad rule-mak-
ing power. It may be argued that this power is broad enough to en-
‘compass all the measures necessary to protect the interests of the
“United States in making loans to Indian tribes, and that any means
or instruments adopted by the Department towards that end are sub-
ject to no other requirements than those which may be imposed in the
‘exercise of the rule-making authority of the Secretary. Under such
a theory, contracts required of a borrower for the protection of the
‘Government, (e. g., the proposed contract under consideration here)

would be sub] ect only to the requirements prescribed by the Secretary
" in the exercise of his rule- -making power, ‘and their validity would not
depend upon compliance with the provisions of section 2103 of the
"Revised Statutes, which antedated the credit legislation by many years.

Courts have recognized that section 2103 of tlie Revised Statutes:

‘may be repealed by 1mphcat10n when a later enactment is based upor a
‘premise inconsistent with its terms, or it may reasonably be inferred
from the purpose and history of the later enactment that such was

‘the intent of Congress. See United States v. Crawford, 47 Fed. 561

(C. C. W. D. Ark., 1891), and Butler and Vale v. United States, 43

Ct. CL. 497 (1908). In dealing with organized Indian tribes, such a.
‘premise may, perhaps, be found in the philosophy of the Tndian Reor-
"ganization Act, which was intended to make a new point of departure

‘in the relations between the tribes and the Government.

© Repeals by implication are not favored, however, and-it would be:

‘unsafe to rely upon such an implied repeal of section 2103 of the
“Revised Statutes in the present instance, partlcularly since any person
- _receiving money in vielation of that section is subject to a-fine ‘of not
‘more than $1,000 or to imprisonment for not more than 6 months, or

both; and may be compelled to forfelt the INoney so recelved (See 18.

"USC sec. 438.) ,
S beheve therefore, that. the proposed contract betWeen the Salt

River lea—Marlcopa Indian ‘Community and the manager of the -

trlbal farming enterprise should be executed in accordance with the
B reqmrements of Sectlon 2108 of the Revmed Statutes :

MASTIN G WHITE, '

- Sohoztw
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Indlan Estates-—Claims—DNotice and Heanng——Petltmn for Rehearmg——

~ Waiver of Time Limit. N
.- An Bxaminer of Inheritance can consider and allow a claim against a restricted.
Indian’s. estate -only-upon notice to the interested parties and affording

~ theman. opportumty fora hearmg

" 'Where an Examiner of Inheritance, after determining the heirs of a deceased
Indian and entering an order for the distribution of the estate among the
heirs, subsequently modified his previous.order to the prejudice of the heirs by
allowing a newly submitted claim against the estate, without having given
them any prior notice, and the heirs thereafter permitted the 60-day period
for the filing of a petition for rehearing to expire without having taken such
' action, it may be approprlate to waive the G60- day 11m1tat1on on the time
“for the ﬁhng of a petltlon for rehearmg :

APPEAL FROM EXAMINER OF INHERITANCE, BUREAU OF INDIAN AFFAIRS

- Susan Baxter Blackbird has appealed to the head of the Depart-
ment-from a decision of an Examiner of Inheritance denying her
“Petition to Reopen Proceedings” in the matter of the estate of Kneale
Blackbird, a deceased unallotted Omaha Indian of Nebraska.

It appears that the decedent died intestate, and that his heirs were
determined by the examiner on February 26, 1951, to be the appellant
and the two minor children of the decedent and the appellant. - The
examiner held that the heirs were entitled to participate equally in
the estate. On April 6, 1951, the examiner, without having given any
notice to the heirs regarding the receipt of a new claim against the
decedent’s estate, modified his order of February 26, 1951, and allowed
a claim of the Farmers’ Home Administration, Department of Agri-
culture, against the estate in the sum of $1,987.15. A copy of the
modifying order ‘dated April 6, 1951, apparently was mailed to the
appellant. The exact date of such mailing is not revealed by the rec-
ord, but it presumably was on, or within a few days after; April 6,
1951. Thereafter, the appellant filed on August 9, 1951, her “Petition

‘to Reopen Proceedings,” asking that a hearing be held on the matter
of the allowance of the claim for $1,987.15.  The petition was denied
by the examiner on August 10, 1951, because it had not been filed
within the 60-day period prescribed in 25 CFR81.17 for the filing of
a petition for rehearing. The present appeal followed.

The regulations of the Department relating to Indian probate pro-
ceedings make provision for two possible methods whereby persons
aggrieved by the decision of an Examiner of Inheritance in such a case
may seek to obtain reconsideration. of the decision: (1) The filing of
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a’ petition for rehe’aring" under 25 CFR 81.17, anid(2), the filing of a
_ petition for the reopening of the case under 25 CFR 81.18.

A petition for rehearing may be’ filed by “Any person who fesls’

aggrleved by the de(:lswn of the examiner.” The time. ﬁxed for the
Wlthm 60 days from the date of notice to the parﬂes of the deelslon

The appellant in the present case was clearly eligible to file a petition
for rehearing with respect to the-examiner’s modifyirig order of April
6,1951. (which was, of course, a a “decision” within the meaning of this
term as used in the regulation), but the record indicates that she failed
to act within the period of time prescribed by the regulation. - When
the phrase “within 60 days from the date of notice to the parties of
the decision” in 25 CFR 81.17 is considered in connection with the
statement in 25 CFR 81.16 to the effect that “Distribution of an estate
may be made by the superintendent after 60 days have elapsed from
the date upon which notice of the decision is mailed to the interested

_ parties unless, within . that  period, a petition " for rehearmg is
filed * **7 it appears that the 60-day period prescribed in section
81.17 —-bégins to run on the date when notice of the decision is mailed
to the interested parties.  Although the record in this case does not
show precisely upon what date a copy of the examiner’s modifying
order of April 6, 1951, was mailed to the appellant, the inference
seems to be reasonable that it was mailed on, or within a few days
after, April 6, 1951. Inasmuch as the appellant’s petition was not
filed until August 9, 1951, it was proper for the examiner to find that
the petition was ﬁled subsequent to the explratmn of the 60- day
period prescribed in section 81.17.

A petition for reopening under section 81.18 may be filed by any
person claiming an interest in the estate who had no actual notice of
the Orlgmal proceedings and who-was not on the reservation or other-
wise in the vicinity at.any time while the public notices of the hearing
were posted.” The time for the filing of such a petition is. fixed by
‘the regulation.as “Within a period -of 3 years from the date of a deci-

- sion by an examiner of inheritance.” ~Although the appellant’s peti-

* tion in the present case was filed within the 3-year period prescribed
in section 81.18 for the filing of a petition for reopening, it appears
that the appellant was not within the category of persons eligible to file

-$uch a petition. The appellant not.only had actual notice of the origi-
nal proceedings, but she appeared at the hearmg and partlmpated in it
by testifying as a witness, !

Tt must be concluded that the examiner was techmcally correct in
denying the ‘appellant’s ‘petition. . It: was not filed within the time
limit prescribed by 25.CEFR 81.17.respecting a petition for rQhearmg,-
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and it was not filed by a person ello'lble to petition for reopening under
section 81.18.

It is readily apparent howevel that the examiner commltted a
-serious error when he modified his order of February 26,1951, to the
prejudice of the heirs by allowmg the claim of the Department of
Agriculture, without having given the heirs any notice of the receipt
of the claim and of his intention to act upon it. The authority of
the Department to consider and allow claims against the estates of
deceased Indians is incidental to and derived from the authority to
determine the heirs of such Indians, which is conferred upon the De-
partment by section 1 of the act of June 25, 1910, as amended (25
U. S. C., 1946 ed., sec. 8372). As the authority to determine the heirs
of deceased Indians may be exercised only “upon notice and hearing,”
it follows that the requirement of notice and hearing must also be ob-
served in the allowance of claims against the estate of a deceased
Indian.

The Department of Agriculture has indicated that it would not have
any objection if this case were remanded to the examiner for a hear-
ing on the merits of its claim against the estate of the decedent. In
view of this commendable attitude on the part of the claimant, I believe -
that the ends of justice would be served by waiving in this case the 60-
day limitation prescribed in 25 CFR 81.17 and by remanding the case
to the examiner for a hearing on the claim submitted by the Depart-
ment of Agriculture.

In connection with this matter, the Omaha Tribe of Indians has
requested that, if a further hearing should be held in the present case,
it be permitted to appear as an amicus curiae at such hearing.and in all
subsequent proceedings. As the ultimate decision on the claim of the
Department of Agriculture may constitute a precedent affecting the
interests of many members of the Omaha Tribe, it seems appropriate -
to permit the tribe to participate hereafter in the case as an amicus
curige if 1t so desires. '

Therefore, pursuant to the authority delegated to the Solicitor by
.the Secretary of the Interior (sec. 25, Order No. 2509; 14 F. R. 807),
the examiner’s order of April 6, 1951, allowing the claim of the De-
partment of Agriculture, and the order of August 10, 1951, denying
the appellant’s petition, are set aside, and the case is remanded to
the examiner for a hearing on the merits of the claim submitted by
the Department of Agriculture and for such further action as appears

to be appropriate in the light of the evidence adduced at such hearing.

MASTIN G. WHrrE,

'S ochztow
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~ JOHN L. McMILLAN
A-26365 . Deoided February 95, 1958

0il and Gas Lease—Dember of Congress as Lessee

-An oil and gas lease is a “contract or agreement” Wlthm the meaning of those

terms as used in 18 U. 8. C. sec. 431,
“An oil and gas leage issued to a Member. of COIlgleSS under the Mineral Leasmv

Act is void by virtue of 18 U. 8. C. sec. 431.

An oil and gas lease issued to 2 Member of Congress under the Mme1a1 Leasmg
. Act is.not within the scope of the statutory exemption from the provisions
of 18 U. 8. C. sec. 431, granted by Congress. with respect to “the purchase
orsaleof * ¥ % property” under certain circumstances.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

 John L. McMillan has appealed to the head of the Department from
a decision dated November 8, 1951, by the Assistant Director of the
Bureau of Land Manageément, which affirmed the action of the man-
ager of the Land and Survey Office at Salt Lake City, Utah, in can-
¢eling a' noncompetitive oil- and gas 1ease (Utah 01283) prevmusly
issued to him.

The record indicates that on Aprﬂ 18,1950, the Land and Survey
Office at Salt Lake City received from Mr Mchllan an application:-
for a noncompetitive oil and gas lease under section 17 of the Mineral
Leasing Act (30 U, S. C., 1946 ed., sec. 226) on a total of 1,480 acres
of public land described as the B4 W15 sec. 28 and the NE4SW1y4
~sec. 25, T. 9 S., R. 17 E., and sec. 18, the N4 sec: 14, and the N14 sec. 15, .
T.10 S, R. 17 E. S. L M., Utah. The rental for the first lease year,
-inthe amount of $7 40, and the prescmbed {ilinig fee of $10 were tendered

‘with the application. On April 10, 1951, favorable action was taken
by the manager of the Land and Survey Oﬂice on Mr. McMillan’s ap-
- plication, and lease forms were mailed to the applicant for execution.

~ These forms were duly executed by the applicant and returned to the

Land and Survey Office, and on June 1, 1951, a 5-year noncompetitive
~ oil and gas lease (Utah 01283) was 1ssued by the manager to Mr. Me-

Millan on the land for which he had applied: In issuing the lease,
the manager was acting pursuant to Secretarial anthority which had
been delegated to the Director of the Bureau of Land Management
in 43 CFR 1946 Supp., 4.275(a) (17), and which the Director had, -
in turn, subdelegated to the manager of the local office at Salt Lake
City in BLM Order-No. 325 (August 6, 1948, 13 F. R. 4710), a
amended by BLM Order No. 830 (August 16, 1948, 13 F. R. 5023) :

177he loeal offiee Was designated as a district land office at the time of the subdelegatlon,
put its: title was changed to Land and Survey Office prior to the occurrences involved in
this appeal. - Although the Director’s authority under 43 CFR, 1946 Supp., 4.275(a) (17)
had been superseded prior to June 1; 1951, by a new delegation of authority made to the
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On July 20, 1951, the Land and Survey Office received from Fran-
cis L. Neely a protest against the issuance of the oil and gas lease to
Mr. McMillan. The protest asserted that Mr. McMillan was dis-
qualified from taking and holding an oil and gas lease from the Gov-
ernment because he was a Member of Congress, and it asked that the
McMillan lease be revoked and that an oil and gas lease covering the
‘same Jands be issued to Mr. Neely under an apphcatlon which he had
filed on-February 15, 1951.

The manager of the Land and Survey Office rendered a decision
‘on August 9, 1951, canceling the lease previously issued to Mr. Me-
erllan The cmncellatlon of the lease was based upon the ground
‘that the lessee was, at the time when the lease was issued, and still is,
a Member of the Congress of the United States, representing the Sixth
‘Congressional District of South Carolina.  The lessee thereupon took
-an appeal to the Director of the Bureau of Land Management, and
on November 8, 1951, the Assistant Director affirmed the manager’s
decision. M. Mchllan then appealed to the head of the Department.

This case is squarely covered by section 431 of Title 18, United

" States Code. This section provides, among other things, that if any
Member of Congress “executes, holds, or enjoys, in whole or in part,
any contract or agreement, made or entered into in behalf of the
United States or any agency thereof, by any officer or person author-
ized. to make contracts on its behalf ” such contract or agreement
“shall be void.”

An oil and gas lease issued on behalf of the United States to a
Member of Congress under section 17 of the Mineral Leasing Act is
obviously a “contract or agreement,” because it establishes, by the
-mutual assent of the parties, their respective rights and duties in re-
lation to the development of the oil and gas deposits within the area
covered. by the lease; and, accordingly, it is clearly within the scope of
the -broad. prohlbltory language - used by Congress in.section 431 of
Title 18, United States Code. The all-inclusive nature of that lan-
guage was pointed out by Circuit Judge (later Supreme Court Jus-
tice) Van- Devanter in the case.of Uniéted States v. Dietrich, 126
Fed. 671 (C. C. D. Nebr., 1904), which involved a land lease entered
into between the Government and a Member of Congress. - At that
time, the provisions that are now contained in section 481 of Title
18, United States Code, were incorporated (with minor variations
in language) ‘in section 3739 of the Revised Statutes, and Judge Van
Devanter had the following to say (p. 673) with regard to the scope
.of the section o
Director by the Secretary of the Interior in section 2.31 of Secretary’s” Order ‘No. 2583

(Aug. 16, 1950, 15 F. R. 5643), that order contained in section 4.2  a saving clause to
preserve the effectiveness of subdelegations of authority theretofore made by the Director.
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We think it is entirely clear that the purpose and effect of this legislation is
‘to absolutely inhibit all contractual.relations” with the United. Statés upon the
part of any member of or delegate to Congress *.* * save in the instances
-specifically excepted * # % The comprehensive character of .the. 1nhibit1on is
more apparent when it is considered that it is not confined to contracts or-agree-
ments obtained or held through the exeréise of the influence incident to mem-
‘bership of or delegateship to Congress, or to those which are not fair to the
- United States, or to those wlich give an undue advantageé to a member-of or del-
egate to Congress. It -plainly includes. “any contract or agreement,” no matter
how fairly obtained orheld', how reasonable‘in ity terms, or-how advantageous to
the United States ® kK

In section 403 of Title 18 United States Code, the Congress hag
granted. certain speelﬁe exemptmns from the prohibition contained
in section 431. It is stated n seotlon 433 that section 431 shall not
extend to— , : A
oo EDE gny contract or agreement made or entered into,' or accepted by any
incorporated company -for. the general benefit of such corporation; nor to the
“..purchase or saleof bills of exchange or other property where the same are ready
Tor deélivery and payment therefor is made at the time of making or entermg
into the contract-or agreement Nor * * * {0 advances, loans, discounts, pur- -
‘chase or repurchase agreements ewrtensmns, or réenewals thereof, or acceptances, .
reléases or substitutions of Security therefor or-other contracts -or-agreements
made or -entered into under the Reconstruction Findnce -Corporation.Aect, the
Agricultural- Adjustment Act, the Federal.Farm Loan Act, the Emergency Farm
Mortgage Act of 1933, the Federal-Farm Mo1tgage Corporation. Act, the Farm
Credit Act of 1933, or the Home Owners Loan Act of 1933, the I‘armers Home
Administration” Act of 1946, the Bankhead-Jones Farm Tenant Act or to crop.
insurance agreements or contracts or agreements of a 'kind which the Secretary
of Agriculture may enter into with farmers. AR

~ With the possible exception of the plirase referring-to “the purchase
“or sale of bills of exchsnge or other property where the saine are
ready for dellvery and payment therefor is made at the time of maklntr _
or’entering into the contract or agreement,” it is obvious at'a glance
‘that none of these exemptmns is'applicable to the present case. ‘Even
as -to-the quoted ‘phrase, it is readily-apparent’ upon cons1derat10n
that this exemption does not cover the 011 and gas lease thatwas 1ssued
to Mr. McMillan. -

- In the first place, an oil and gas lease under section 17 of the Mineral
Leasmg Act conveys an interest in land, and it has been held that land
does ot come within the scope of the term “other property,” as used
in: the statutory exemption. The’ Comptroller General considered
‘this provision of law in 20 Comp ‘Gen. 46 (1940), and, after referring
to the doctrine of e]usdem genems, made the followmg statement
(p.52):- " ‘ ' R

* * % In the legislation here under consideration there would have been no
occagion .to-use the. specific term :“bills -of .exchange” .if the following general
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‘phrase “or other property” Was 1ntended to comprehend all property, because
‘the word “property” ‘would have 1nc1u<_1ed bills of exchange without specific
prior mention. - Considering the purpose and policy of the statute and applying
the stated principles of statutory inferpretation, the conclusion is required that
“the phrase “bills of exchange or other property” means bills of exchange or other
‘property of sumlar chalacter—that is, having a fixed or readily ascertainable
‘value and which or dmarlly passes from hand to hand at time of payment—and,
therefore ‘that the exception does not extend to the purchase or sale of land or
interests thergin: * * * :

In the second place, it will be noted that the exemption under con-
sideration here is applicable only to the purchase or sale of property
‘where “payment therefor is made at the time of making or entering
into the contract or agreement.” Hence, even if it were assumed, for

-the purpose of discussion, that an-oil and gas lease under section 17
of the Mineral Leasing Act might be regarded as ‘coming within the
category of a “pmohase or sale of * * * other property,” ‘Mr. Me-
Millan’s case would not be within the scope of the exemption, because
he did not, in obtalnmg the lease, make ¢ payment therefor * * * at
the time of making or entering irito” the lease. The McMillan lease
expressly obhgates the lessee to pay rentals in the fourth and fifth
lease years, and also in each succeeding year if there should be an
extension of the lease. Moreover, future royalties on any production
" of oil or gas under the lease would become due and payable throughout
the life of the lease. ~Apart from other considerations, therefore, these
future financial ‘obligations-assumed by the lessee-would necessarily
take the present case outside the scope of the exemption relating to
the purchase or sale of property. :

In addition, the exemption to which consideration is being glven-
refers to the purchase or sale of property which is“ready for delivery.
This language is clearly aimed at executed transactions. The McMil-
lIan oil and gas lease, extending over a primary term of 5 years and
1equ1r1ng the continuous performance of ‘obligations throughout its
existence, is executory in nature. ThlS is another reason Why the
McMillan oil and gas lease is outside the scope of the exemption re-
lating to the pumhase or sale of property See 26 Op. Atty. Gen.
537, 540 (1908).°
_ For the reasons indicated above, the oil and gas lease that was issued
to Mr. McMillan is void under the plam lanouage of sectlon 431 of
Title 18, Umted States Code

Furthermore, the lease shows on its face that it cannot be held by
a Member of Congress.” Section 9 of the:lease declares that—.

It is also further agreed that no Member of, or Delegate to, C-ongress, or
ReSIdent Commlssmner, -after h1s electlon oT.. appomtment * ko and durmg
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his contmuance in office, * * *_ shall be adm1tted to any share or part m thls
lease or deri ive any. beneﬁt that may arlse therefrom *ok a3

The holdmg of-the lease by Mr. McMﬂlan a Member of Congress, 18
clearly a-breach of this express provision- of the lease. Consequently,

- even in the absence of section 431 of' Title 18, United States Code, this
lease would be, subject to cancellation under the second paragraph.of
section 31 of the Mineral Leasing Act, as amended (30 U. 8. C.; 1946 -
ed., sec. 188); which declares that— :

" Any lease issued after August 21,1935 *.% % ghall be subJect to-caneellation
by the Secretary of the Interior after th1rty days’ notice upon the. failure of the
lessee to comply with any of the provisions of the lease, unless or until the land
covered by any such lease is known to. contam valuable deposﬂ:s of oil or
) gas ER R

Therefore, pursuant to the autherity 'delegated to the Solicitor by
the Secretary of the Interior (sec. 28, Order No. 2509; 14 F. R. 307),
the decisions below are modified to hold that oil and gas lease (Utah
- 01283) issued to John L. McMillan is void under section 431 of Title

*18, United States Code, as well as subject to cancellation under the
second paragraph of section 81 of the Mineral Leasing Act, and as 50
modified, they are affirmed.

v MastiN G. WHITE,
' Solwztor.

TOLAN-DOWSE CONTROVERSY OVER SALE OF ISOLATED
"TRACTS (MONTANA 0718)

-.'Preference R1ght Clalmants—Tlmely Action—Failure to Appeal—Supel-
visory Power of Secretary. - .

In connection with the assertion of a preference right to purchase an isolated
tract of land offered for sale by the Government at public auction, it is-the
date on which the appropriate office.of the Department receives the document
--asserting such: ‘preference.right, with accompanying remlttance, -that deter-‘
mines Whether tlmely action has been taken.

Ina cage where the 30-day period for the assertion of prefer enee rightsto pur-
chase an-isolated tract was scheduled to éxpire on October 22, 1950, and on

-October 19, 1950, an owner of contiguous. land pi'epared,and mailed to the

appropriate land office’ a .communication, . with accompanying remittance,
asserting a preference-mght claim to purchase the tract, but such, communi-
_cation was not received by the land office until October 23, 1950, it came
too late to merit preferentlal con51derat10n in connectlon Wlth the dlSpOSl- )
tion of thetract.

A person: who is dlssatlsﬁed W1th an award made by personnel of the Bureau
of. Land Management in eonnectwn w1th the sale of an 1solated tract but who

) = 2Apau:t from the provxsmns ‘of 18 'U. 8. C. see.’ 431 ‘the inclusion ‘of this provisish:in
the lease was required by section 8741 of the Revised Statutes, as amended. (41 U. 8. C,,

1946 ed., sec. 22).
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fails to take an appesl from such action within the timé allowed for that
purpose by the depa'rtmental regulations, is not thereafter in a position to
object, as.a matter of right, to the award. :

- So:'long as public lands:are: subject to the JL‘lI‘lSdlCtlon of the Secretary of the
Interior, he may, on his own initiative, review and correct erroneous actlons
previously taken w1thm the Department respectmg such lands.

M-36125 - ' S * MarcH 31, 1952.

To THE SECRETARY.

At the request of Senator Zales N. Ecton, of Montana, this ofﬁce
has reviewed the circumstances relating to the proposed sale of certain
isolated tracts situated in Montana.

The lands were offered for sale under the authority contalned i
section 2455 of the Revised Statutes, as amended (43 U. S. C., 1946
ed., Supp: IV, sec. 1171), which provides in pertinent part as follows :

* * * jt ghall be lawful for the Secretary of the Interior to order into market
and sell at public auction:* * * any isolated or disconnected tract or parcel of
the public domain’ not’ exceeding one thousand five hundred: and:twenty acres
* % %: Provided, That for a period of not less than thirty days after the highest
bid has been received, any owner or owners of contiguous-land shall have a
preference right to buy the offered lands at such highest bid price, and where two
or more persons apply to exercise such preference right the Secretary of the
Interior is authorized to make an equitable division of the land- among such
Aapplicants * * *, -

It will be noted that section 2455 allows the owners of contiguous
lands a minimum period of 80 days after the receipt of the highest bid
within which to assert their preference rights to purchase an isolated
tract, but' it does not fix the maximum period for the assertion of pref-
erence rights; and that the section does not indicate what shall be
done in a case where two or more owners of contiguous lands assert con-
flicting preference rights to purchase an isolated tract that consists of
a single subdivision (i. e, a quarter-quarter section or a fractional lot).
In order to implement the statutory law with respect to these points,
the Secretary of the Interior has provided in a regulation (43 CFR,
250.11(b)) that the minimum statutory period of 30 days after the
receipt of the highest bid shall also be the maximum period within
which the owners of contiguous lands may assert their preference
rights by meeting the highest bid; and that where only one subdivision
is offered for sale and it is sought by two or more preference-right
claimants, the tract will generally be awarded to the person pursuant
to whose application the land is belno sold, if he is a qualified prefer-
ence-right claimant.

On March 31, 1950, George E. Dowse submltted to the Montana
land office of the Bureau of Land Management an apphcatlol_l (Mon-
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tana 0718), requestmcr that two 1solated tracts of land, the SW% W%_
sec. 4.and the NE%SE% see. 9,T. 25.N., R. 50 E Montana principal
meridian, be ordered into market and sold ab pubhc -auction under-
section 2455 of the Revised Statutes. ~Mr: Dowse stated in his apphw
cation that he was the - owner of srtain spe01ﬁed tracts’of land ad] oin-
ing the isoldted tracts coversd bv the application. "~

"The sale of the two isolatéd tracts was ordered pursuant to Mr.
Dowse’s application, and three bids were received. They were opened
on September 22, 1950. - Mr. Dowse bid $2.25 per acre (the appraised
value) for each of the two tracts.” Mrs. Nels Tolan bid $5 per acre for-
the NE%SE% sec..9,-and her son, Jack Tolan, who. apparently was:
acting in behalf of Mrs Tolan bid $5. per acre for the SWijSWij

“sec. 4. 'The manager of the Montana land office declared the Tolans to.

be: the high bidders: for the respective tracts, but-he suspended action.
on the bids for a period of 30 days “to allow preference right claim-"
ants to assert their rights to purchase the land.” .

.On October 6, .1950, Mrs. Tolan. asserted a. preference rlght as the.
owner- of: contlcruous land to purchase the NE14SEY seé. 9. On Octo-
ber23,:1950; Mr ‘Dowse, as the: owner of land adjoining each of the

' 1solated tracts, matched the igh'bids submitted for the respective

tracts by Mrs. Tolan and J aek Tolan, and c]almed a preference rlght ‘
to purchase both of the. 1solated tracts. :

Thereafter, on January 19 1951, the Reglonal Adm1mstrat0r of
Region III of the Bureau of Land Management made. a determina-.
tion, awardmg both of tlhie" isolated tracts to” Mr. Dowse. The.
SW1,SW1 sec. 4 was awarded to him as the only owner of contiguous:
land to assert a preference rlght cla,lm respectln(r this tract. In rec-:
ognizing Mr. Dowse’s preference rlght claim  to purchase the.
NE1,SE sec. 9 as against the similar claim of Mrs. Tolan, the Re--

-gional Administrator based his determination upon the fact that Mr..

Dowse was the person pursuant to whose appllcatlon the sale of the.
tract had been ordered. The Regional Adm1n1strator ] determination
awarding both tracts to Mr. Dowse informed the pa1t1es that “30 days:
rlght of appeal to the Dlrector of the Bureau of Land Mana,gement .
is-allowed.” .

*The Regional Admlmstrator s action in awarding the SW%SW% )

- gec. 4 to. Mr. Dowse apparently was accepted w1thout ob]ectlon by -

the Tolans. However, within the ‘period allowed for the taklng of:
an appeal, Mrs. Tolan appealed to the Director of the Burean of Land
Management from the. Regional Admlnlstrator S determmatlon inso- -

. far as it awarded the NE14SE1, sec. 9 to Mr. Dowse "The appeal

asserted that.it was inequitable to award both. tracts; to Mr. Dowse;
that Mrs. Tolan had been the lessee of the NE%SE% sec. 9 for several

’ "Years and, at that tlme, ‘held“the tract under’a lease whose 10- -year -
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term Would not expire until May 1959; that she had a greater need
than Mr. Dowse for the NE14SEY/ sec. 9; and that, under the law,

the NE14SE1/ sec. 9 should have been awardea to Mrs. Tolan, and the
- SW1,SW1/ sec. 4 should have been awarded to Mr. Dowse,

On October 15, 1951, the Assistant Director of the Burean of Land
’\Ianagement rende1ed a decision affirming the action of the Regional
Administrator in ‘Lwardlng the NE14S8E1 sec. 9 to Mr. Dowse. This
decision stated that it was issued “subject to the right of appeal to the
Secretary of the Interior within 30 days from receipt of notice hereof.”

- There is no record of any appeal ever having been taken by Mrs.
Tolan to the head of the Department from the Assistant Director’s
decision.  However, Mrs. Tolan apparently addressed several com-
munications to Senator Ecton, indicating her dlssatlsfactlon with the
handling of this matter by the Department.

- It appears that the awarding of each of these isolated tracts to Mr.
Dowse was incorrect under the controlling departmental regulation.
 The bids in this case were opened on September 22, 1950, and the.
‘high bidders for the respective tracts were declared by the manager in,
a decision issued on the same day. Consequently, the 30-day period
allowed for the owners of contiguous lands to assert preference-right.
claims and to match the high-bids commenced to run on the following:
day and expired at the close of October 22, 1950. The record showsf
that Mr. Dowse’s letter asserting his preference right claim to the.
tracts and matching the high bids was dated October 19, 1950, but
that it was not received in the land office until approximately:
1:45 p. m. on October 23, 1950. It is the date of the receipt of Mr,
Dowse’s communication and remittance matching the high bids, and.
not the date on which these documents were prepared or mailed, that.
must be considered in determining whether he acted within the 30-day- -
period allowed for the-assertion of preference rights to purchase.
the isolated tracts involved in this case. See Annie L. Hill et ol. v..
E. A. Culbertson, A-26150-A-26157, August 18, 1951. Consequently,.
as the 30-day period expired at the close of October 22, 1950, and as.
Mr. Dowse’s letter and remittance were not received until October 23,.
1950, it is clear that, under the pertinent departmental regulation, he
was not entitled to any preferential consideration in connection with:
the disposition of these isolated tracts.

For the reason indicated above, the Regional Administrator erred,
in awarding the isolated tracts to Mr. Dowse, instead of awarding-
the SW1/4SW1/4 sec. 4 to Jack Tolan as the high bidder, and. the-

NE1,SE1 sec. 9 to Mrs. Tolan as the hlgh bidder and also as a pref-
~erence-right claimant. Slmlla,rly, the Assistant Director of the Bureau
of Land Management erred in affirming the Regional Administrator’s
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action w1th respect to. the NE%SE% sec. 9 (although it should be
tmentioned, in this connectmn, that Mrs. Tolan’s appeal to the head
of the Bureau did not point out the error that had been made by the
Regional Administrator).

However, Jack Tolan failed to’take any appeal from the Reglonal
Administrator’s action in awdrding the SW14,SW14 sec. 4 ‘to Mr.
Dowse, and Mrs. Tolan failed to appeal to the head of the Department -
from the Assistant Director’s decision affirming the action of the Re-
gional Administrator in awarding the NE1,SE4 sec. 9 to Mr. Dowse.:
By failing to take advantage of the rights accorded them under the
departmental regulations with respect to appeals, the Tolans waived
the objections that they might otherwise have urged agamst the
awarding of these tracts to Mr. Dowse.

Although as indicated in the preceding paragraph, the Tolans are
not now in a position to ob]ect as 4 matter of rlght against the award-
1ng of the two isolated tracts to Mr. Dowse, it is within the super-
visory authority of the Secretary of the Interior to take corrective
action with respect to the errors made in the Bureau of Land Manage-
ment. Asthe awards have not yet been consummated, the two isolated
tracts are still subject to the jurisdiction of the Secretary of the In-
terior. . So long as pubhc lands are subject. to the ]urlsdlctlon of the
Secretary of the Interior, he may, on his own initiative, review and

- correct erroneous. actions previously taken within the Department

respecting such lands. See Pueblo of San Francisco, 5 L. D. 483

(1887) 5 John H. Trigg et al., A-24483 (April 8,1949); Albert Mendel .
.6t al., A-26222 (May 4, 1951) Union Pacific Coal Company, A-26118
(Aprll 13, 1951) 5 Theora A. Gerry, Lewa Oil Oorpommon, A-26319
(October 3, 1951).

With regard to the SW148W1/ sec. 4, the rival clalmants are Mr.
Dowse, who owns land contiguous to the isolated tract, and Jack To-
lan, who does not own any contiguous land. There does not appear to
be any persuasive reason why the Secretary, in the exercise of his
supervisory authorlty, should set aside the Regional Admlmstrator s
determination awardmg this tract to Mr. Dowse as the owner of con-
tiguous land, since neither Jack Tolan nor his mother owns land con-
tiguous to thls tract and, inideed, the record mdlcates that the Tolane
are not especially interested in it.

On the other hand, when consideration is given to the NE%SE%"
sec. 9, a different sﬂ',uatlon is presented. Here, the rival claimants are
Mr, Dowse and Mrs. Tolan, both of whom own lands contiguous to
the isclated tract. -Since Mrs Tolan took timely action to assert her
preference right to purchase this tract, whereas Mr. Dowse did not
assert his preference rlght Wlthln the prescrlbed perlod it appears
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that superv1sory actmn by the Secretary on hls own untlatlve to eor-
rect the error that was made in awarding the tract to Mr. Dowse wotild
be warranted. Accordingly, this office has prepared a proposed order
to effect such corrective action. -
MasTIN G.kWHrrE, '
Solicitor.

WAYNE N. MASON
* WILLIAM B. MASON

A-26176 Decided April 8, 1952
Isolated Tract—Public Sale—Preference -Right Claimant’s—Apportionment

: Where an isolated tract containing two or more subdivisions is disposed-of at
a public sale, and two or more owners of contigiious lands assert their pref-
“erence: rights to purchase the tract it is the ordinary rule, prescribed:in-a
departmental regulation, that the subdivisions are to be apportioned among

_ the preference-right claimants “so as-to equalize as nearly as pOSS1b1e the

" tracts they should be permitted to purchase.”

The fact that one preference-right claimant owns substantially more contiguoiis
acreage than any other preference-right claimant does not, ipso. facto, take
the case outside the ordinary rule that two or more subdivisions in an: iso-

. lated tract are to be equally apportioned, as far as possible, among competing

: pleference-rlght cla1mants
Where the subdivisions in an isolated tract that is to be appm troned between
»tho preference-rlght clalmants aggregate an odd number and one of -the
claimants applied for the sale, it is appropriate, in applymg the ordinary
rule of equal apportionment as far as possible, to allocate the subdivisions
equally between the claimants as far as possible and then allocate the re-
~ maining. odd subdivision. to the claimant who applied for the sale.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT k

Wayne N. Mason has appealed to the head of the Department from
Va decision dated December 12, 1950, by the Assistant Director of the
Burean of Land Management relatlve to the apportionment among
preterenee—rlorht claimants of an isolated tract offered at public sale
on” September 28, 1949, under the authority of section 2455 of the
Revised Statutes, as amended (43 U. S. C., 1946 ed,, Supp IV
sec. 1171).

The tract in issue is'a smgle unit composed of 13 subd1v181ons ags

gregating 540.16 dcres.’” Tt was offered at public sale puregﬁgp@rto_err
1 The tract is desecribed as follows 1. o ‘
T. 14 N., R. 3 W., Salt Lake Meridian, '
sec. 26 lot 1 (NELNEY); lot 2 (NWYNBY);
, lot 4 (SEUNEN) ; lot 5 (NEULSEY) ;
L., ot 6 (NE%SEY%); lot .8 (SWH%SHY) ;
< It 9 (SBYSEY).
{Continued on p. 28.)
330185—55—5



26 DECISIONS . OF..THE: DEPARTMENT: -OF. THE INTERIOR [61 I B:.

tlguous toone subd1v1s1on of the 1s01ated tract
ailed to agree respectmg the
division of the 1solated ; ~the matter was referred
to the Regional Administrator of the Colorado-Utah Region, Bureau
of Land Management. He determined on April 10, 1950, that. Wayne
N. Mason should be permitted to purchase the one subd1v1s1on (the
SE%:NW% sec. 35) of the:isela ted ;traet:to-which his prlvately owned

preference—mght claiman
Regional Administrator.. .« .
2 *Both ’of he preference—rlght

half of the 1soldfed .tract‘should have been apportloned to: him:
@n September 125 195 ‘the Assistant: Dlreotor of ith Bureau of

rade by the managér pursuant’ t6'the” Reglo al ‘Adininistritors de-
termination:: “Wayne:N.:Mason then: took sthes present appeal to the
head of the Department z : :

vided, That for a period of not less than thirty days after the highest bid has been
recew_ed any ‘owner;or owne,rs,qf,.col;tl,guous lla{ndxshall have:a preference right
to.buiy ithe offered lands at ‘such. highest bid, price, and where two or more per:

sec. 85: lot 1 (NE%NE%) ;-lot 2 (NWILNEYL); -,
Iot 3 (NBIANWI4); lot 4- (SW%=
lot 5 (SE%NE%) Bevsis -
SEILNWIL
2W1111am B. Mason did not take a f\ll‘th 4
‘Although he was served with a ¢opy-of Wayne N Mason ;
partment, he did not file any response.
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(¥ c1a1mants, ordmarlly $07a8 1o equahze s nearly as poss1b1e the tracts: they
sheuldbe@ermxtted toi purchase. R SE e oo ~ -

' f the regulatlon is that' the’ SllblelSlOIlS 1ncluded in‘an
aselated :traet‘f are ordmamly to be d1v1ded equally among competmg

-subdivisions and theé number of ‘such clalmants rand that: Where an
‘equal apportionment dannot be accomplished: because of'an odd num-
ber Fsubdivisions inrelation tothe number of preference-right'claim-
the- appmtmnment 'shall be ‘as:close as: possible to the:-stand-
-ard of €quality.*:’ Ti thus tipping the scales:in faver of an equal di-
‘vision; the departmental policy. isconsistent with: the requirement 'of
the statute that the lelSlOIl be “equltable,” since 1t ds: generally true
thatefquahty is equity. womnnds Tepense gl eveds Teaiaedtool w
The record in‘this case: does not reveal any persuaswe reason’ for de-
‘parting from the ordinary rule of apportioning subdivisions among
preference ‘right-claimants on a basis of :equality as far-as jossible.
~The Regional:Administrator’s: determination rof: April 10, 1950,
Which prescribed the apportionment that is now under:consideration,
stated that it-was made:“after giving due consideration to-the lands
owned.by:each: of the:conflicting ' preference-right applicants; the na-
ture of the isolated tract, and the use.each applicant makes of his own
Jdands- together ‘with the. land.in the isolated -tract.” . There. was:no
indication in the -determination;: however, regarding the relatlonshlp ‘
between ths apportlonment prowded For.in it and “the nature, of the

’ 3 In dlsposmg of pubhc lands, 11: ls the long-estabhshed pollcy of the Department not to
‘eplit Guarter-quarter sections’ or. fractional lots unless unusual eircumstances require it.,
See. United 8tates v Central Pacific By. Co., 49 L, D, 250 (1922); Nick Nemes end Isaac
J. Van Nostern A-21830 (May" 24, 1939) Samuel Wilson Cain et al., A—23563 (May 31
1943).
4Somet1mes, in view of “the’ pohcy of the Department agamst splitting subdstions.
“unless unusual ‘circumstances réquire it;’ the closest poss1ble approx1mat10n to equah‘ty
‘of ‘tredtment in dividing ‘an’ 1solated tract among preference—mght cladimants seems’to’ in-
volve ‘substantial dxsparlty For example, where it is: necessary to divide 'an 1solated tract
'contammg th1ee subdivisions- between two prefereuce nght claxmants, the’ closest approxi-
matlon to” equa.hty of treatment would be the app tmnment of -two ‘subdivisions to:oxe
i i 8 e okin B, Fredrwkson, A—2611’(
-26186" (May 22,1951)." -

(Janaary 17) 1951) Russell Myer andI R. Norton,
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‘isolated tract” or “the use each applicant makes of his own lands to-
gether with'the Tand in the isolated tract”; and the record does not
contain any supplementary réports or other written data tending to
explain why these partmular factors were regarded as sufficient to’
warrant a departure in the present case from the ordinary rule pre-
scribed in 48 CFR.250.11(b)(3). This leaves for consideration the
cther factor mentioned by the Regional Administrater, i. e., “the lands
“owned” by each of the conflicting preference-right applieants.”
- With regard to the factor of “the lands owned by each of the con-
flicting preference- rlght applicants,” the only 31gn1ﬁcant mformatlon
revealed by ithe record is that William B. Mason ewns lands adjoining
five subdivisions of the isolated tract, whereas the privately owned land
of Wayne N. Mason is contiguous to only one of the 13 subdivisions in
~ the isolated tract. However, the fact that William B. Mason .owns a
substantially greater.acreage.of contiguousland than Wayne N. Mason -
‘does niot, épso facto, take this case outside the: ordmary rule of equal -
apportionment as far as possible, prescribed in 43 CFR 250.11(b) (3),
“and justify the award of 12 subdivisions to William B. Mason, as.com-~ -
- pared with .one-subdivision to Wayne N. Mason. In this connection,
it is to be noted that neither section 2455 of the Revised Statutes nor
the pertinent departmental regulation mentions the degree of con-
“tiguity as a factor affecting the apportionment of an 1solated tract -
among competing preférence-right claimants:?®

As indicated above, the record does not reveal any sound basis for
departing in this case from the ordinary rule prescribed in 43 CFR.
250.11(b)(3). Under that rule, the isolated tract involved in this
case should be apportioned between the two pr eference-right claimants

“so as to equalize as nearly as poss1ble the tracts. they should be. per—
niitted to purchase.”

In this case, absolute equality of apportlonment cannot be aclueved ,
since 13 subdivisions must be apportioned betweentwo preference-right
claimants. - As William B. Mason is the person pursuant to whose
application the public sale of this tract was ordered, it would seem
appropriate, after apportioning 12 of the subdivisions equally between
the two prefererice-right claimants, to award to William B: Mason the

_odd (or 13th) subdivision in the tract. In other words, it appears that,
under thepertinent rule presorlbed in 43. CFR 250.11 (b) (8),as applied
to the facts of this case, the isolated tract in issue should be appor-

5 In:the Fredrickson case cited in footnote 4, Where the apportionment of an 1solated tract
_containing three subdlwsmns between two, preference right claimants.on:.a 2-and-1 basis
resulted in the claimant Wlth the greater connt1guous acreage getting two. S\]blelSl()nS, there
was a reference in, ‘the- declslon to the fact that the apportionment of the three sub-
divisions by the Bureau of Land Management between the two preference-right claimants

: was"‘proportjonaj:e to their respective interests in the adjoining private: lands.” That
factual statement should not be understood as laying down a rule for general application
(although a hegdnote prepared in connection with. the Fredrickson decision-so.implied).
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tloned between the two preference—mght claimants so that Wllham B
Mason will be permitted to purchase seven subdivisions and Wa;yne
N. Mason will be permitted to purchase six subdivisions.

. Therefore, in pursuance of the authority deleg ated to the Solicitor
by the Secretary of the Interior.(sec. .23, Order. No. 2509; 14 F. R.
307}, the-decisions below are set aside, and the case is remanded to the
Bureau of Land Management for dlsp031t10n in accordance Wlth the
views expressed above.

MasToN G. Warre,
Solicitor.

McPHERRIN LAND COMPANY
MRS. ALICE KRAMER

A-26192 . Decided April 4, 1952

Isolated Tract —Pubhc Sale—Division Between Preference- R1ght Clalmants.

- Where an isolated tract consisting of two or more subdivisions is offered for

sale and two or more owners of contiguous lands assert preference rights

to purchase the tract, and the preference-right claimants are unable to agree

"~ upon a division of the tract, the Regional Adininistrator must divide the

subdivisions: equitably among the preferenceright claimants. He cannot
-award the entire tract to-one of the preference-right claimants,

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

This. appea,l to the head of the Department relates to a controversy
over the public sale of an isolated tract of public land in Nebraska
pursuant to the provisions of section 9455 of the Revised Statutes, as:
amended (43 U. S. C., 1946 ed., Supp. IV, sec. 1171). The tract
involved in the dlspute consists of four subdivisions described as the
NE1,NE1;, NWi,NEl,, NEY,NW,, and lot 1 (NW14NW¥), sec.
31, T. 19 N., R. 29 W, sixth principal merldlan, Nebraska, comprlsmg
a total of 160 37 acres.

Section 2455 of the Revised Statutes, as amended, prov1des, in per-
tinent part, as follows: i
o % % jt shall be lawful for the Seereta'r-y of the Interior to order into mar-
‘ket and gell at public auction * =% :* .any isolated or disconnected tract or
par’cel of the pubhc domain not exceeding one thousand five hundred and twenty
acres * * : Provided, That for a period of not less than thirty days after the
highest bid has heen received, any owner or owners of contiguous land shall have
a preference right to buy the offered lands at such hlghest bid price, and where
two or more persons apply to exercise such preference right ‘the ‘Secretary of

:the Interior is authorized to make an equltable d1v1s10n of the land among such
applicants * * %,

An nnplementmg regulation (43 CFR 250 11 (b) (3)) promulga,ted
by the Secretary of the Interior provides, in pertment part, as follows:
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Where there is a conflict between two or more persons claiming a preference
rlght of purchase, they w111 be allowed 80 days from ‘receipt of :notice! Wlthm

Land Company, ‘submitted to the Bureau' of L nd Ma, age.
application asking that the isolated tract mentioned above be ordered
into market and’ sold at ‘public auction. The apphcatlon stated that
the apphcant was the owner of land adjoining the tract. ‘
The sale of the isolated: tract: was-ordered pursuant to the McPher-
 rin application, and two:bids for the Jand were received. One of the
bids, in the sum of $1,679. 07 was submltted by the McPherrin La,nd
,Company The other bid was in-the amount of $1,600.00, and it was
) Lew1s Kramer . Within the perlod of tlme allowed for

The preference—rlght clalman having failed to.agree.on an appor-
‘t1onment of ‘the isolated-tract between them, the:Regional Adminis-
trator on October’ 10,1950; made a' determination -apportioning: two
subd1v1s1ons :of the, tract (] lot 1, and pheLNE%EN VV%) to the McPherrin

“the™ Bureau;
December 29

‘tract between the' appellant and M Kramer Th grounds urged in
support of this contention are that the appellant ownsslands which
-are contiguous:to-all four of the. subdivisions:in:the isolated tract,
"Whereas Mrs Kramer s prlvately owned land is cont1guous to: only one

, , }rded to. M Kramerwcompmse awsort) of
:penmsula ini relatlon to Her: contiguous privately-owned: land: (shesis
the owner of sect1on 32) that the 1solated tiract 1s easﬂy accesmble
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access1ble from Mrs.. Kramer’s lands because of ‘the nature of the

rugged terrain; and that the awarding ‘of the entire tract to the appel-

lant.-would ehmmate the: necess1ty of buﬂdmg a fence .across the

rugged terrain-of the tract::

The appellant’s argument is based “upon the assumptlon that the Re-
glonal Admiinistrator had the discretionary authority to award the
whole of the isolated tract to.the -appellant and. that he should have

“done so. This is an incorrect assumption. Under the departmental
regulation .quoted:above, the Regional: Administrator’s funection ‘in
this case was that of “apportlomng the subdivisions among the claim-
ants.” To apportlon is “to divide and assign in just proportlon
*w (Webster’s New. International chtlonarv, 2d ed., 1946.)
Hence, 1f the Regional Administrator had awarded the entire- tract to
the appellant, instead of dividing it between the appellant and Mrs.
Kramer, the Regional Administrator’s action would have been outside
the scope of the authority conferred upon him. - -

“Fhe action of the Reglonal Admmlstrator 1n apportlomng two sub-
divisions of" the- tract to the appellant and two subdivisions to Mrs.
Kramer was in accordance with the rule, prescribed in the pertinent
departmental regulatlon, that the apportionment of subdivisions be-
tween“two perference—nght claimants shall be done “ordinarily so as
to equalize as nearly as poss1b1e the tracts thev should be permltted
topurchase.”

For the reasons indicated” above, it is concluded that no’ error was
made by the Regional Administrator. Tt necessarlly follows that no
eiror was made by the Assistant Director of the Bureau of Land Man-
agement in-affitming ‘the Regional Administrator’s determination.

Therefore, in‘pirsuance of the authority delegated to the’ Solicitor
by the Secretary of the Interior (sec. 23, Order No. 2509 14 F R .
307) the ASSlstaDt Dlrector s demsmn is aﬁirmed '

L MASTING WHITE, o
. JOHN B. WILLIAMS e
~RICHARD ,AND: GERTRUDE LAMB -~
A-26320 Deczded May 20,1958 o R
Eubllc Sale——Isolated Traets—Preference nghts—Appeals—Superv1sory
. Authority of Secretary T P TP SO o e

There is:no authority under section 2455 of- thie Revised: Statutes to offer at
. publi¢ sale, as an-isolated tract an area of public land Wthh is part-of-a
Iarger tract of pubhc land ; . .

*Overruled m part by Martm J. Plutt Ellen E Hosley, A—26723 (August 17 1953),
p. 185.
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... 'Where a field decision, awards an 1solated tract ‘to one bidder angd. req;.lests h1mk
’ and a conﬂlctmg bldder to ag Tee on a d1V1s10n of & second 1solated tract
" and upon thé partles fa11u1e to ‘reach an agreement al further ﬁeld decision
" is réndered making' the d1V1<10n of the second:tract; ‘the unsuccessful bidder
for the first tract has no standing, on an appeal from 'the.second dec1s10n, to
..-.27 challenge the award of the first tract in the earlier decision. v
N ;So -long as pubhc land remains subject. to the Juusdlctmn of the Department
" the head of the Department has supervisory.authority to considér whether
a person who claims a preference r1ght 1n such Iand is actually entitled to
"~ assert such right. : :
; "Only an-owner of. contiguous Iand has a prefelence right to buy an isolated
.. tract of public land offered at public sale. :
,_Where the dwner of land contiguous to an isolated tract of pubhc Iand offered’
T at public sale properly asserts a preference right to purchase the land, but
dlsposes of ‘the conmtiguous land. after the: close of the perlod ‘allowed for
the assertion of preference-rlvht claims and before he receives a. final cer-
.. -tificate or patent for the isolated tract, he theleby loses his preference right ’
- to buy the isolated tract. L . :

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

On May 10, 1948 John B. Williams filed. appllca,tmn, Santa Fe
080221 requesting that two noncontlguous tracts of land, sec. 1 and
~ the Sl/g sec. 11, T. 8 N., R. 10 B, N. M. P. M., be offered at public sale -
pursuant to sectlon 2455 of \the Revised Statutes as amended. (43
U. 8. C., 1946 ed., Supp. IV, sec. 1171). Mr. VVﬂhams stated in his
apphcatlon that he owned, among other land, the N14 sec. 11, which
corners on sec. 1-and is, of course, contiguous to the S14 sec. 11

~The sale was held on June 21, 1949, and Mr. Williams. and Richard
W Lamb bid for. the two tracts Mr Williams was the high bidder.

On July 13, 1949, .in order to support his claim of a preference right
to purchase the tracts as the owner of contlguous land, Mr. Williams
filed an. affidavit stating that he was the owner in fee snnple of, among .
" other land,* the N14 sec. 11. - -

On. July 18, 1949, which was within the 80- da,y per1od allowed for
the agsertion of preference right claims by the owners of contiguous
lands’ (see 43 CFR 250.11(b)), Mr. Lamb and his wife, Gertrude
Lamb, matched Mr. Williams’ bid for the two tracts. . The Lambs
stated that they were the owners of sec. 12 whichi is contiguous to both ‘
sec. 1 and the 514 sec. 11.

By a decision dated August 14, 1950 the manager awarded sec. 1
to the Lambs, since Mr. Wllhams ownershlp of cornering land was.
~ insufficient to give him any preference right to sec. 1:(43-CFR
250.11(b) ), and allowed the parties 30 -days within: which to agree
upon - a lelSlOIl of the 814 sec. 11.°(43 CFR 250 ll(b) (3))

i None of the other 1and was contxguous to elther se¢. 1 or the S% sec, 11
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'ary 19, 1951, in accordance with a determination by the Redlonal
'Admlmstrator, Region V, declared Mr. Williams to be the purchaser
of the SW1/ sec. 11 and the Lambs to be the purchasers of the SE1j
sec. 11.

Mr. Williams appealed from the manager’s decision of January 19,
1951 dsserting that he owned water which could service both sec. 1 and
the 81/2 sec. 11, that the Lambs had no water for that purpose, and
that he mtended to use the tracts in a livestock operation, whereas
*the Lambs would hold the tracts for speculation.

On July 13, 1951, the Associate Director of the Bureau of Land
Management afﬁrmed the manager’s decision.

On August 9, 1951, Mr. Williams appealed to the head of the De-
partment. He asserted that the Lambs had sold their contiguous land.
Since the filing of the appeal to the head of the Department, several
documents have been submitted by the Lambs and by Mr. Wllhams
regarding the ownership of land by the respectlve parties.

It appears at the outset that there is a serious question as to the
propriety of offering one of the tracts, the S14 sec. 11, at public sale.

Section 2455 of the Revised Statutes, as amended, authorizes the
Secretary of the Interior to sel “any isolated or disconnected tract
or parcel of the pubhc domain not exceeding one thousa,nd five hundred
and twenty acres.’ :

The pertinent regulamon (4:3 CFR 250 6) prov1des in part as f01~
lows: v

* (b) As a general rule, no tract will be deemed isolated unless it is completely
surrounded by lands held in non-Federal ownership, or-is so. effectively sep-
arated. from other federally owned lands by some permanent withdrawal or
reservation as to make its use with such lands impracticable. * * *

The records of the Bureau of Land Management show that the S14
sec. 11 is part of a single tract of public land consisting of sees. 14,
24, 25, 26, and 27, the E14 sec. 23,-and the S14 sec. 11, and comprising
3,840 acres, more or less. All of this tract, except the St4 sec. 11, is
included in grazing lease, Santa Fe 075453, which was issued on-Feb-
© ruary 21, 1944, for a period of 10 years. A grazing lease does not, of
course, effect a “permanent withdrawal or reservation” of Federally
owned land. Consequently, the existence of the grazing lease in this
case does not effect the segregation of the remainder of the 3,840-acre
tract from the S14 sec. 11, for the purposes of section 2455 of the Re-
vised Statutes. Hence, it must be concluded that the S14 sec. 11 is not
itself an “isolated-or dlsconnected tract” of public land, but, rather,
that it is merely part of such a tract.

Tt follows that the offer of sale as to the Sl/z sec, 11 was unauthomzed
and should be withdrawn.
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In view of the conclusion stated above reourdlng the S14 sec. 11 1t o
i’ unnecessary ‘to’ determis ,vvhether the respective’ part1es
titled to assert preference—rlght clalms to that tract as the '”Wners“ J
contlguous Tandgi v SEREEE I ERTE SRR

With Tespect to sec. 1, Mz, Wllhams has never c]almed the OWner-
thp of any land contlguous ‘to'that tract, and he hias hot denied that
the Larnbs * were, on the date'of the salé and for‘a period of more than
80" days atter that date, the owners of land contlguous to'sec. 1 He -
agserts;, however, that the Lambs have’ sold their: contlguous land in.
the meantime and, therefore, that they are no longer entlﬂed to pur—
chase sec.’l’on apreferentlal baiis, 17

The documients submitted by the partles shovv that the Lambs on
Juné' 18 19515 conveyed sec. 12 (the contiguous Tand on Wwhich their
preference—rlght claim to'séc. 1'was based) to Buick Harvey and' Gér-
ald Farr. Mr. Williams contends that' this’ conveyance of sec. 12 by
the Lambs’ necessarlly deprlved them of thelr preference rlght to’ pul-

: ,-chase sec. 1.~ ‘

*Tt should' be stated at the outdet’ of the discussion regardmg sec. 1

7 that Mr. ‘Williars does not have any standlng 45 a ‘party to question -
the proprlety of the award of'sec. 1 tothe Lambs. 'Tlie award '6f sec.

“T'to the Lambs was' ‘made by the’ ‘manager in’ his’ decision of ‘Augiist
141950, "My, ‘Williams did not take any’ appeal from: that decision.
The present proceedlng relates to the appeal that was takenby Mr.
Williams from the manager’s subsequent decision ofJ: aniuary 19,1951, -
which dealt only with the apportionment of the S14 sec. 11 between
‘the parties.: Mr.:Williams,as an appellant from:the:second decision,
has no-standing to'question the award made’ in‘‘the first’ decision: -

However, the Department is’ concerned ovei” any: allegatlo ithat
persons clamung preferentlal rlo‘hts in pubhc lands are actually not
entitled to such rights under the law.’ Consequently, the' questlon as
to' the effect of ‘the Lambs conveyance of 'sec, 12 'will be ‘considered
in ‘the: exercise of the superv1sory authority of “the ‘head ‘of the De:
partment over 1ands remalnlng under the ]urlsdlctlon o:f the Depa' t-
ment o S o

* Section 2455 of the Rev1sed Statutes, as amended
— tlnent part that—f L =

which' ati owner of contlguous Jand ecan assert his 'preferenoe rw .
However, the Secretary of the Interlor has prov1ded ina regulatlon
(43 CFR 250.11(b) ) ‘that the minimu statutory perlod of 80 days
after the receipt of the highest bid shall also be the Taximum ‘period
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May 21 1952 :
W1th1n Whloh an owner Of contlguous land ma,y assert hlS preference
right by meeting the highest bid. . See Solicitor’s opinion,- M—36125
(March 381,1952),611.D.20.

On the date of the sale in this cese, durmg the ensumg 30- day pe-
riod “for- the assertion’ of preference rights, and for almost2 years
thereafter, the Lambswere the legal owners of land contiguous to sec:
1 During. all that time, they qualifiedas preference-right claimants.
for-sec. 1. :If sec. 1 had been conveyed to the Lambs pursuant to their:
preference right, they would not, by virtue of the preferential man-
ner-in which they: acquired sec. 1; have:béen subjected to-any restric~
tion on the subsequent ahenatlon of the eontlguous sec. 12, or even: of:
sec. Litself. . ’ SR (i

Nevertheless, the law. grants only. to the owner or OWners of con-.
tig guous.land”. a ‘preference right to buy an iselated tract at.the price
offered by the high bidder.. The Lamnbs, having disposed: of the con-
tiguous sec. 12 on which their preference-right claim for sec. 1 was
- based,: are no longer. the “owner- or. owners- of ~contiguous land.”
Hence; if the Department: weire n6w:te permit the Lambs to buy see:
1-on a preferential basis,; it would thereby extend, by -administrative
action, the scope of the controlhng statutory prov1s1on "This cannot
be.done. ! IR

;-Since the awerd of $6C.: 1 to the Lambs must be set a51de because'
they o longer qualify as preference-right claimants: for this tract,
and since Mr. Williams has no standing in the present proceeding
with-respeet to sec: 1y I.conclude that the present offer of sale as-to sec.

1.should be: withdrawn, along with the offer.of sale as to the Slbsec.:
11. This action is not, of course, any obstaole to future proceedmgs
looking toward the sale of sec. 1.

Therefore, pursuant to the authomty delegated to the Sol1c1tor by
the Secretary of the Interior: (sec. 23, Order No. 2509; 14 F. R..307),
the decisions below are set aside,.and-the case is remanded to.the.Bu-
reau-of Land Management with instructions.to w1thdraw the oﬁer fo.
sell thetracts mvolved in thls proceedlno » A

; e S ’ ;MASTINJG‘.‘WHI;TE,'I -
. .8olicitor.: .

A-26335 Decided Moy 21, 1952 » o
Soldiers’ Additional Homestead, Entry—-—Character of La,nd—Use of Tand.

- Where the report of a field examination indicates that a tract of land is sultable
for agricultural use, and there is no eontradlctory ev1dence ine the record
the land should be regarded as agrlcultural 1and' for the purpose of entry
under the soldiers’ additional homestead law.
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- There is no requirement thch restrlcts the r1ght of entry under the soldiers’ ‘
additional homestead law to persons who indicate an intention to devote the
lands apphed for to farming or homestead pur poses

APPEAL FROM THE BUREAU OF LAI\TD MANAGEMENT

The Kadiak Fisheries Company has appealed to the head of the
Departinent from a decision by the Director of the Bureau of Land
Management dated -August 13, 1951, tentatively rejecting the Com-
pany’s - application under the soldiers’ additional homestead law (sec.
2306, Revised Statutes; 43 U. S.. C,, 1946 ed., sec. 274). for approxi-
ma.tely 10 acres of land in Alaska embraced 111 United States survey

- 2494 : ' : :

The decision belovv 01ted the depaltmental decision in D(wzd B
Morgan, A-24551 (December 24, 1948), 60 I. D. 266, as. governing
the present case. - It was held in the M organ case that lands unsnitable’
for-any sort of farming use could not be entered under’ the soldiers’
add1t10na1 homestead law. :

"It appears from a report prepared by a field examiner of the Bureau- :
of Land Management that the land involved in the present proceeding
is rolling to-rough ; that it contains a sparse stand of alder and spruce
of little commercial value, numerous sedges, and a heavy overgrowth
of beach rye, redtop, and salmon berry brush ; that the topsoil is com--
parable to nearby patented land, which has been planted to garden -
vegetables and that: the tract is, in the examiner’s oplmon smtable

There is'no ev1dence in the record contradlctlng the statement of
. the field examiner Wlth respect to the suitability of the land for farm-
ing purposes. - .

It appears, however, that the applicant. actually does not plan to
use the land asa farm or as a homestead.

Tt has been held that the grant of additional lands under the soldlers '
additional homestead law was without restriction; * and that the right
was an unfettered gift in the nature of compensation for past serv-

- ices, and the beneficiaries were free to apply the additional lands to
any beneficial uses that they might choose.? Moreover, it has been
held, and the regulations provide, that an entryman under the soldiers’
additional homestead law need not settle or reside on or cultivate the .
land ;* and the Department has permltted the ‘right to be as51gned

before entry.*-

1Webst0rv Zuther, 163 U. 8, 331, 339 (1896).

3 Barnes v. Poirier, 64 Fed. 14, 18 (8th Cir. 1894) s Mullen v. Wme 26 Fed 206 207
(C.C.D. Colo 1886).

243 CFR 324 Webster v, Luther, 163 U. S 331 339 340 Oornelms J MacNamara,
33 L. D. 520 523, 524 (1905).

. 4W7,lham c. Oawmgton, 32 L D. 203 205 (1903)
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It appears, therefore, that there is no requirement in the law or -
in the pertinent regulations which restricts the right of entry under -
the 'soldiers’ additional homestead law to persons who indicate an
intention to devote the lands apphed for to farmmg or homestea,d
‘purposes.

“For the reasons indicated abgve, it is concluded that th1s record
does not contain any evidence warranting the rejection of the ap-
pellant’s application. :

“Therefore, pursuant to the authorlty delegated: to the Solmltor by
the Secretary of the Interior (sec. 23, Order No. 2509; 14 F. R. 307),
the Director’s decision of August 13, 1951, is set aside, and the case
is remanded to the Bureau of Land Manadement for further proceed-
ings not inconsistent with thls declsmn

/ MASTIN G. WHI’I‘E, :
Solwztor

STATE SOCIAL SECURITY CLAIMS AGAINST- RESTRICTED
' INDIAN ESTATES s

Act of -June 25 1910—Restricted - Indian Estates—]?ayment of Clalms—
Administrative Practice—Congressional . Recognition. -

" Under the aét of June 25, 1910, as amended, providing for the d'et‘ern"li'nati’dn
of heirs and the approval of wills of deceased Indians who have left trust
or restricted estates, the :Secretary: of the ‘Interior has implied authomty
to-allow-all just claims agamst such - estates.

Having been recognized by .the: Congress, the departmental practlce of allow-
ing claims against trust or restricted Indian estates hag in effect recewed
the approval of that body. -

The Secretary of the Iuterior may, in his discretion, determme what income
. from trust or -restricted Iudlan estates shall bé applied in payment. of claims
- against the estates, and a regulatlon which ‘permits-such claims:to be paid
from any income Wluch may accrue from the decedent’s trust or restrlcted
property after his death is vahd :

M—36121 S June2, 1059,

To THE COMMISSIONER OF INDJ;AN AFFAIRS

.This responds, to’ your memorandam, requesting an OplnlOl’l on the
.questlon whether there is adequate statutory authority to support the
departmental practice which permits: the settlement of State ctaims for
reimbursement. of gocial securit 1d-age. assistance payments.to an
Indian allottee:out.of income derived from the decedent’s allotment
after his death.. (See 25 CFR 81.25.) .

i The:. ]ur1sd10t10n of the Secretary oft the Interlor over the trust of
restmcted estates of deceased Indians, including the determination of
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helrs and the approval ofuwﬂls, 1s based upon sectlons 1 and,__2 of the
; 7‘2; 373

: o .
‘When any Indlan to Whom an allotment of 1and has been made, or
after l?e made, dles before rthe explratmn

allotment ok ‘Herétiafter’ provr d; ‘the” Secretary ‘of thé Inter OF) upo
and hearmg, under such ruleg as he may prescnbe, shall ascertam the Iega
of< sueh:: decedent,, and ]

in any allotment held under trust® for other paten contammg restrictidngton
alienation or individual Indian moneys or other property held in trust by the -
Umted States shall have the right prior to the expiration of the trust or restric-
tive perlod and before the issuance of a fee simple patent or the removal of
restrictions, 0 dispose of such property by will, in accordance with regulations
to be; ;prescrib - the: Secretary; feri rovided; however, That no
will S0 executed shall be vah" or)thave any force or effect unless and untll it
shall have been approved by the Secretary of the" Interior * * *

- While the 1910.act provided in'soiinany words ohly foithe:ascertain
ment of heirs andthesapproval of:wills;-and didinot expresslygrant
to.the, Secretary the power to.allow or. dlsallow claims against;thetrust
.ot -restricted estates.of deceased Indmns, the practice of considering
and allowmg clalms agalnst the estates of: deceased allottees wag a]most

‘May 331),“71‘935: ‘which preceded the present, r'egulatl_qn;s e

The propriety of paying claims against the trust or restrlcted estates
-of Indians has been recognized in recent years by two Solicitors-6f
the Department who expressly stated that such claims might be pald
not only from income to.the: eredit’ of: the estate: at the; time ‘of: the'
. decedent’s death but:also from income: accrumg to the estat‘ ubsequent '
- to the death of the: decedent 2 5o : »

L. D” 493, 01~502 (1913) mwhere. it ;vas said apropos of
Epeniditires ‘of thiy nature eive favi CORST erai' :
Offige: a_.d\are paid out: pfu}entals or-other; funds, remammg to theléreditsof thé.

-3 See-letter dated June 20, 1940 from Sohcrtor Margold'
men't i G
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It is, cleal that the 1910 statute confers upon the Secretary of the

Inter1or an, 1mpl1ed power to. allow elalms against trust. or restr1cted
Indian estates As.the. Supreme Court sald in.an early case, United,
. Smtes V.M acdmmel (f Pet 1,14 (1833), in speakmg of the dut1es and
respons1b111t1es of the, head of a department of the. Federal Govern—
ment: “Heis. 11m1ted in the:exercise of his powers by the law; ‘but, it
does not follow that he must show statutory provision for everythmg
he does.’ " _The exigencies.of. government in more recent times have
led to the enactment of many statutes which merely lay down broad _
general policies or objectives: and, leave it to the executive to Al n: the
details. ; The.lacunae: of the 1910 act In, part1eu1ar have had to. be
filled in by administrative practice. For example,. sect1on 4 of the
act, did; not. expressly confer upon the Secretary of the Inter1or the
Power torascertain the. heirs to Indian allotments whlch were, patented
in fee but held sub] ect to restrictions against ahenatlon, yet the power
of the Secretary to. do SO Was. upheld in United States v. Bowlmg, 256
U..S. 484 (1921). On the authorlty of that case, the Depaltment held
that the Secretary had the | power to determine the heirs to lands wh1ch
had been purchased, with restrmted funds, and had been subj ected. by
the Secretary to restrictions ag: amst alienation.?. Moreover although
section 1 (unlike section. 2) of the 1910 act does not e‘{pressly give the
becretary jurisdiction over Indlan trust funds, it has been the un1form
¢ practice of the Department to. determme the heirs to such funds as an
incident of the power to determine the heirs to the lands from wh1eh
such funds are derived.® - ‘ :
+The 1mp11ed power to allow clalms agamst trust or 1estr10ted Indlan
estates is readlly deducible: from the terms of the 1910 act... . A rule-
making power is expressly conferred: upon the Secretary: of the: In:
terior by both sections 1.and 2. of the act, and this rule—makmg power
necessarily. carries with. it the, authonty ‘o utilize all proper means
for . effectuating; the purposes: of the act.® Now, conceivably, if
creditors could, without the assistance.of the S_ecretary ofthe Interior; -
collect debts which Indians had.incurred before their deathsbut which
remained unpa1d at.the. time: of. thelr deaths, it- mlght ‘be possible to
o HSee, also, Rmnbow V. Young, 161 Fed 835 (C C A 8th 1908) H Wzlha,m Smatl -

Baecutor v. United States, 45 Ct. CL-18;:17. (1909) 34 :0p. Atty Gen 320‘ 326: (1924)

L See49 L. D. 414 (1923).,

T8 The propmety of th1s praetlce Was mferenrtlally recogmzed in the act of .Ta.nuary 24,
1928 -(42::Stat. 1185256 :1U.:8.:C,,.. 1946 ed.; 'Sec.37T),; which!provided for the:eolléction
- of fees by the Secretary of the Intenor for the cost of the work performed by him-in-de-
termmng the heirs: to.any. trust. or- “restrieted Indian- property?-or.in -approving. wills
- ‘covermg “restricted property? and whmh authorized. the: fees- to.be: collected “from any
trust funds belonging.to the estate of the decedent.” .....:

aAsx ;the Supreme Court: said .in Hallowell v,: C'ommons, 239 U S 506 508 (1916), the

Secrertary in: promulgating. regulatmns under the act has ‘congiderable discretion:as. to
details.”
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argue that the power of the Secretary to see that such debts were paid
was not necessarily to be implied from his power to ascertain the heirs
or approve the wills of the debtors. Section 1 of the 1910 act expressly
‘ declares, however, that the ‘decision of the Secretary in this respect
“shall be final and conclusive”; and; although section 2 of the act
contains no such express declaration, w1lls devising trust or restricted
Indlan property cannot be probated in the courts.” = As the ]urlsdw-
tion over the trust or restricted estates of Indians is thus vested in
the- Secretary, their:creditors cannot resort to the courts to collect
their'debts; and if these were not paid at the direction of:the Secretary :
of the Interlor, the creditors would be left without any remedy. ~Ttis
hardly t0 be assumed that the Congress 1ntended to make 1tself a party
to such d1shonesty ‘
“So tar as concerns the allowance of cla1ms agamst the estates of
Indians who have left wills, there is an additional factor which sup-
ports the power-of the Secretary Tndian testators almost 1nvar1ably

direct that their just debts shall be paid. Thus; the-Secretary, in .

allowing clalms agamst thelr estates is only carrymg out the1r express
w1shes

- In Tecent years, Congress has reeogmzed that the' Secretary of thel""
Interior was exercising a general probate ]LlI‘lSdlCthIl with régard to
the trust or restricted estates of deceased Indians:” In adopting the
act of July 8, 1940 (54 Stat. 746, 25 U. 8. C.; 1946 ed.; sec. 372a);
which regulates the adoption of children by Ind1ans who own trust or
Testricted estates, ‘Congress provided that the statutory -procedure
* should apply to probate matters under the éxclusive jurisdieion:of:
the Secretary of the Interior * * * and, even more significantly,
that the act should not apply to “the dlstrlbutlon of estates of Indians
who have died prior to the effective date of this act.” The distribution
of-an-estate clearly- 1ncludes the allowance of any just claims’ agamst»
the estate. Moreover, in providing in the act of November24;:

(56 Stat. 1021, 25 U. 8. C., 1946 ed., secs: 378a-373¢) for the disposi- -
tion of the trust or- restucted estates of Indians who'died intestate
~without heirs, Congress: expressly- declared. that ‘the “estate should
- escheat only “subject to the payment:of such’ ereditors” claims as the
Secretary of the Interior may find .proper to be pald from’ the cash
onhand orincome aceruing to said estate * * ¥ '

. The leglslatlve history ‘of the act of November 24, 1942 is partlcu—k '
larly 1nterest1ng as'a test of conﬂresswnal sentunent on the questlon

A the Supreme Court ssud in speakmg of the Wol‘dl of sectlon 2 of tHe & O'act in
Blanset Y. Cardin; 256 U..S: 319 826 (1921) = “',['hey 16t only permit ‘a Wil but definie ‘its
pemmsslble extent, excludmg any limitation or the’ mtruswn ‘ofany- quallﬁcatlon by State
ldw.” T thén -added -thaf . “the -act' of* ‘Congress is eompleté in- ity ‘Gontrol- and adminjstra-
tion-of the allotment and: of all that is- connected with' of -made -necesSary by it EoE ”‘
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of the payment of credltors claims agamst Indian estates. In its
original form, the bill (¥ R. 4533, TTth Congress) which became
the act of November 24, 1942, made no express provision for the pay-
ment of creditors’ clalms Indeed it was couched in such phraseology
that it seemed to exclude the payment of any creditors’ clalms T hiié,
it provided: o

That upon ﬁnal determmatlon by the Secretary of the Interior that the Indlan

holder of a trust or restrlcted allotment of 1ands or an interest therein. ‘has died
" intestate without heu's, the land or interest, together with all accumulated rents,

issues, and profits therefrom held in trust for the decedent, shall escheat to the
tribe owning the land at the time of allotment. )

"When the bill came up for consideration in the Home on May 19,1941,
-Congressman Case of South Dakota objected to. the bill. “The’ b1_11
as I read section 1,” he pointed out, “provides that not merely the land
but all the accumulated rent, issues, and profits therefrom held in trust
for the decedent shall escheat to the tribe owning the land at the time
of the allotment.- It oceurs to me that many tinies where Indians die
under this circumstance claims against the estate of the Indian could
not be-taken care of. T find no provision in the bill that would permit
the settlement of the claims before the property, the rents, and so forth,
go to the tribe.” To this, Congressman Rogers of Oklahoma, who had
introduced the bill at the request of the Department, replied : “That
is-under the supervision of the Secretary. The estate would have to -
be settled before any of-it would revert.” * Still dissatisfied with the -

Janguage of the bill, however, Congressman Case asked that the bill be . '

passed over, and on June 16, 1941; he ‘offered an amendment expressly
providing for the payment of 01ed1tors clalms, and thls amend—'
ment was adopted by the House.? :

It might be contended that the departmental pr actice in the matter
of allowing claims against trust or restricted: Indian estates runs
counter to the provision in section 5 of the General Allotment Aet
of February 8, 1887 (24 Stat. 389), as amended (25 U. S. C., 1946 ed.;.
sec. 348), whlch states that at the expiration of the trust perlod of an
allotment the United States will convey the same “free of all charge
or incumbrance whatseever,” and to'a related prov151on in the act of -
June 21,1906, (34 Stat. 327, 25 U.'S. €.; 1946 ed.; sec. 854), which states
that no allotted land shall become “hable to the satisfaction of’ any '
debt contracted prior to the issuing of the final patent in fee therefor ,
Even conceding, for the sake of argument, that these provisions would
preclude the allowance of clalms agalnst the' estates of allotted In-

"8 See Congressmnal Record for May 19 1941 (87 Cong Rec 4220)
2 See’ Congressmnal Record for .Tune 16, 1941 (87 Cong Rec. 5198).

380185—55 6
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" stibsequently authorized by a long series of congressional
The allowance of credltors cla.lms a,galnst trust or restrl

t1me of the decedent’s death such clalms cannot be: -allowed: from the
rents, proﬁts, or, income of the: decedent’s lands :aceruing after;hls'

I am bf the op1n10n, therefore, that the regulatlo ) ofthe Department
Whlch Tequires. the allowance of claims: of States on, aecount of soclal

regultatlon may cause undue hardshlp You may WlSh to reconme'[er
the pohcy questlon Whether or. under what c1rcumsta,nces mcome Acerus".

10 ea 33 C. J. s tlﬂe’ «

cited.
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‘*MONOLITH PORTLAND CEMENT COMPANY ET AT
Demded J uly 22 .952

: A motlon for ‘a news: trlal swill be granted by the Department only rupon: the
V,‘ground of;(newly; dlscovered evidence ;. and (it {must: appear, among other
] the_ issues. mvelved in the case and

There is no requlrement in the Rules of Practice that the 1n1t1a1 decision”in
{;:1'a public-land ;proceeding: shall-be: rendered by ithe! person who pres1ded over
s-the, hearmg Ain. such proceedmg e s [

HOA ni1mng cLalmant Awho' protests agamst an apphcatlon for -an’oil‘and gas
lease on the land covered by the claim has the.burden  of: ‘showing;: as:&
1 mmmm, that a yalid location had been made on the area.of the cldim: prior

posn; has been’ dlscovered W1th1n the 11m1ts of the élaim’

,-»tAPPEAL FROM, THE BUREAU.OF LAND MANAGEMENT“‘.» s

S:C.,; 1946 ed sec. 226)
ﬁled an agreement Whlch

Mr Glllbergh had made apphcatlon

Theéreafter; ot Dedember 16, 1948; Monoht
- pany protested againsttlie Gﬂlbergh apphcatlon insofarias it covered
the following lands:

T.9N,R.23 W, 8. B. M,, Cahforma,

L ’see 24 W%E%;, NE%I\E%W ST - £ eh
sec. 25: SE14, BELLSWIi4, N1LNEL,, S%NEI;{;= (except the portmn of
Tract 59 situated within this half-quarter section).
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The protest was based upon allegations to the effect that these lands.
were covered by valid mining claims held by Monolith, designated as
Extension No. 1 and Last -Chance Nos. 5, 6, 7, 8, 9, and 10. Mr.-and
’\{[rs Gillbergh and Richfield were named by Monohth as protestees,
Mr. and Mrs. Gillbergh filed separate- answers to- the protest on
March 9, 1949, and Richfield also answered.
- On November 93, 1949, the Associate Director of the. Bureau of

Land Management ordered that a hearing should be held on the pro- ..

test. The manager of the land office at Sacramento, California, there-
upon sent to the parties a notice dated December 14, 1949, d1rect1ng
them ‘to appear before. Tlizabeth G. Storey, a notary public, at Los
Anigeles, California, for a hearing on the issues. The’ notice also in-
- formed the parties that the Umted States Would 1ntervene 1n ‘the pro-
ceedmgs i
- Thereafter, Monohth ﬁled an amended protest on J enuary 27 1950 :
An oil and gas lease was issued to Mr. Gillbergh as of February 1,
1950 on those lands covered by his application which were not in-’
volved in Monolith’s protest. With respect to the lands involved in
the - protest,. Mr; Gﬂlbergh’s epphcatlon Was suspended pendlng a
: de(nsmn on the protest.
-~ Bvidence wags taken before the- notary pubhe at Los Angeles o
February 21,929, 24, and 25, 1950 and, by’ agreement of thé parties,
before the land ofﬁee manager at Sacramento on. March’ 15 and 16,
1950.
;. The menager of the land: oﬂ‘lce at Sacramento left the employ of
the .Bureau of Land: Management on May 28, 1950, without having
rendered a demsmn in, the matter. Subsequently, the record made at
the heamng Was transmltted to the Bureau of Land Management in
Washington, D. C for a decision to be rendered. at the Bureau level,
Such.a decision Was rendered by the AQSIStant Director on May 4,1951.
 The Asmstant Dlreetor held that .the mining :claims - upon. Wh1ch
Monohth’s protest had been based were: null end void;: and, aceord~
ylngly, the Assistant Dlrector dlsmlssed Monolith’s proteet agalnst the
‘Gﬂlbergh a,pphcatlon
‘Thereupon, Monolith - filed, smmltaneously, a motlon for a new
trlal and an appeal to. the head of the Department e

Iy

S The Department’ Rules of Practlce provrde that a mot10n for &
_ hew trial will be acted on initially by the manager of the approprlate :

- -land office. .
' ,under the normal procedure, the m't' 1dec1510n 1n @ pubhc land pro-
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ceedlng is rendeled by the land-office manager,! and obviously, the -
official whose decision is involved in & motion for a new trial should,
under ordmary circumstances, act upon the motion in the first in-
stance. :

 -In the present case, the normal procedure was departed flom, in
- that the initial decision was not rendered by the land-office manager.
Due to the fact that the manager who issued the notice of hearing
and who presided during a portion of the hearing left the service
of the Bureau of Land Management shortly after the conclusion of
the hearing, the record in the proceeding was forwarded to the head-
quarters of the Bureau of Land Management for the initial decision
to be rendered at that level. In view of this circumstance, the reason
behind the rule that a motion for a new trial is to be acted upon in
the first instance by the manager. of the land oﬂice is not plesent in
this case.

Moreover, it is well established that in the exercise of his superviSory
authority over the public lands, and over proceedings which relate to
the public lands, the Secretary of the Interior may assume jurisdiction
over any public-land proceeding that is pending before the Depart-
ment at any level, and.that he may do so at any stage of the proceed-
ing, without waiting. for the matter to come before him by way of
appeal or otherwise. George 0. Vournas, 56 1. D. 390 (1938) ; Unior,
Pagific Cool Company, A-26118 (April 13, 1951) 5 Theora A. Gerry,
Lexa 04l Corporation, A—26819 (October 3 1951) ; Albert Mendel et
al., A-26222 (May 4,1951).,

Accordmgly, Monolith’s motion for a new trial can be cons1dered in
the first instance by the Secretary of the Interior (or his delegate) if
1t seems. desirable to dispose of the motion at, the Secretarial level.

" An examination of the motion for a new trial and the appeal reveals
that they contain interrelated contentions and really comprise, in
effect, one document. Because of this, and because of the unusual pro-
cedure that was followed in connectlon with the rendering of the de-
cision below because of the departure of the land-office manager shortly
after the conclusion of the hearing, it seems advisable to waive in this
case the rule under which a motion for a new trial is to be acted upon
in the first instance by the manager of the appropriate land office,
and to consider and dispose of Monolith’s motlon for a new trial and
appeal at the same time.
: I

It is provided in the Rules of Practice that the initial decision in a

public-land proceeding “will be vacated and new trial granted. only

1 Proceedings .for the adjudication of: grazing puvﬂeaes within grazmg distriets con
stitute an exception to this general rule. See 43 CFR 161.9, as amended.
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‘upon the‘ground of newl overed ev1dence # ok %D (43 CFR '

'drllled Wlthln the geologlcal structure underlymg t

in'the present proceedmg In'the event,of', new trlal

- covered evidence” presumably would be's ed 1n ]
that the lands involved in this proceedmg are not valuable

Securities C’ompany ot el 1
221.42.) b
For the reasons set ot

" Monolith contends that its substantial rights have been-injuriously
affected because of the failure of the land-office manager to render a
decision i in th1s proceedlng Monolith, asserts, in this connection, that

heard 41l 'the testlmony :
Wltnesses and: observmg thelr demeanor Whlle test1fy1ng
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There is no requlrement in the Rules of Practlce that the lnltlal
declslon in a public-land pr: oceedlng of this sort shall be rendered by
the person Who has conducted the hearmg in such proceedmg On
the contrary, the Rules of Practlce (see 43 -CFR 221. 28) speclﬁcally
authorize a land-office manager (who normally has the responsﬂalhty
of rendering the initial decision) to direct that the hearing in a public-
land proceeding ; shall be held “before a United States Commissioner
or other officer authorlzed to administer oaths,” and provides that, in
such a situation, the officer. conductmg the hearing, will, at its conclu-
sion, forward the transcrlpt of the testimony to the. ‘manager, who
thereupon proceeds, in the ordmary case, to render a dec1s1on upon
the basis of the record.

In the present case, the land-oﬂice manager Who issued the notlce
of hearing did not personally pre51de at the hearmg throughout its
entlrety Instead, the early stages of the hearing were presided over
by a notary pubhc, in accordance with the notice of hearing and Wlth-
out any objection being interposed by Monolith. Hence, even if the

-land-office manager who issued the notice of hearing and who pre31ded
over the later stages of the hearing had remalned in the service of
the Bu1 eau of Land Management and had rendered the Initial decision
in this proceedmo Monolith’s standard of a determination by an
ofﬁcml who heard all the testlmony would not have been realized.

Furthermore, although the Rules of Practlce contemplate that the
initial decision in a public-land proceedmg W111 be rendered by the
manager of the appropriate land office, it was not improper in the
present case for the head of the Bureau of Land Management, (or his
delegate), in view of the departure of the land-office manager - who was
familiar with the case, to exercise the superv1sory authorlty of the
Bureau head by issuing the initial demsmn in the case at the Bur eall
level. . The tecord does not reveal any bas1s for a contentmn that
Monolith’s' substantlal rlghts were, injuriously aﬁ’ected by reason of
the fact that the mltlal declslon in thls proceedmg Was made by the

by the successor to the former 1and—oﬁlce manager at Sacramento

- We turn now to & consideration of the merits:of Monolith’s conten-
tion that the ‘existence of its mining clairas is sufficient, as a- matter-of
law, to prevent the 1ssuance of an oil and gas lease on the lands
covered by the claims.

' The Mineral Leasing Act, ioursuant to whlch N[r Glllbergh’s apph—
eatlon for an.oil and gas lease was filed, is. apphcable to “Deposﬁ:s of

EOE A
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coal phosphate, sodmm, potassmm, 011 011 shale, or gds, and lands
contalmng such deposrcs owned by the United States * * . (30
- U. 8. C., 1946 ed., sec. 181. )2 Under the Mineral Leasmg Act, “lands 4
va.luable for' such minerals” are sub]ect to disposition only in -the
form and manner prov1ded for in that act. (30 U.8. C, 1946 ed
sec. 198.)2 :

Shortly after the enactment of the Mmeral Leasmg Act the De-
partment held that there, could be no room for the contemporaneous
opera’mon of the mining laws and the Mineral Leasmg Act with. re-
spect to the same lands; and that 11" an attempt were made after the
enactment of the Mmeral Leasmg Act to locate a mining claim on
- land known to be valuable for any of the mmera,ls named in the

- Mineral Leasing Act, the Department would not recognize the at-
tempted location. (See letter dated October 5, 1924, from Secre- -
~ tary Work to Congressman Rlchards 50 L. D. 650 ) The Depart—'
ment has malntamed its position in thls respect, over the years. (See
United States v. United Smies' Boraxz C’ompamy, 58 1. D. 426 432
(1943).) |
. The test to be apphed m determlmng Whether a partlculzu tract of.
land was known at a given time to be valuable for one of the mmerals
. named in the Mineral Leasing Act is not whether an actual discovery -
of such mineral on the land had been made as of the significant date,
“but rather whether the known ‘conditions at the time Were such.as
Vwould have supported the belief that the land contained the min-
eral in such quantities and of such quality as to make its extraction
proﬁtable ‘and to justify expenditures to that end. .(See U mted
States v. United States Borax Compony, supra, at p. 433.)
" Moreover, it is clear that rights under the mining laws cannot be
acqulred in a tract of public land after the ﬁhng and during the
. pendency of a proper apphcatlon for a- noncompetltlve ‘oil.and gas -

‘lease on such land. Although themere filing of a proper.application
for a noncompetitive oil and gas lease on a tract of public land does
_not obtain for the applicant a vested rlght to a lease, the person first
submitting a proper application does acquire an 1ncept1ve or inchoate
right to be offered a lease on the land before a lease is offered to'a
- subsequent apphcant it it is decided by the Secretary of the Interior
. (or his delegate); in the exercisé of his discretion, that the land will
- be made; available for oil and gas development, if it is decided. that
the land is not within any known geoloorical structure of a-brodﬁeihg
- 2Attorneys General have held that the term “Iands ” a8 used here, 1s restncted to pub -
lic lands. See 34 Op. Atty. Gen. 171 (1924);:40 Op. Atty: Gen. 9 (1941).,

.. % The cited :section-of the Mineral Leasing Act contains a saving clause, covermfr “yvalid
claims, ex1stent on February 25, 1920,” but this hag no bearing on the present .case inas-

niuch a8 there is'né’ contentwn here ‘that: the claims relied upon by Monolith were ‘in
existence-on February 25 1920 :
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011 or gas ﬁeld and if it is dec1ded that the apphcant is quahﬁed bo ob-
tain and hold a lease on the. land (See Warwick M. Z)O'wmng,
A-95798; August 16, 1950, 60 1. D. 433: Bettie H. Reid et ano.,
A-96330, February 4, 1952, 61 1. D. 1.). The 1ncept1ve rights of the
senior apphcant for a noncompetitive oil and gas lease on a particu-
lar tract of public land must be protected pending a determination
* 2s to whether the land will be made available for oil and gas develop-
ment, as to whether the land applied for is within the known geological
structure of a producing oil or gas field, and as to whether the ap-
plicant is qualified to hold the lease for which he has applied. For
this reason, rights cannot be acquired under the mining laws in land
that is covered by a pending proper application for a noncompetitive
oil and gas lease, since such rights would be incompatible with the
rights of an oil and gas lessee if the applicant’s inchoate or inceptive
right should ripen into an oil and gas lease. ~
- As the protestant in this proceeding, therefore, it was 1ncumben(',
upon. Monolith, as a minimum, to show that, prior to the time (June
26, 1946) When Mr. Gillbergh filed his application for an oil and gas
lease on the lands involved in this controversy, Monolith had made
valid locations under the mining laws on each of its claims covering

. such lands.

A valid location of a mining claim can be made only if a valuable
mineral deposit has been discovered within the limits of the claim.
- Waskey v. Hammer, 223 U.S. 85, 91-92 (1912) ; United.Statesv. M. W.
Mouat et al., A-26181 (May 16, 1951), 60 I. D. 473." In determining
whether mlneral deposits dlscovered on public lands are valuable, the
test to be applied is whether they are “such as would justify a person
of ordinary prudence in the further expenditure of his time and means
in an effort to develop a paying mine. Oameron et aZ. A Um'ted.
States; 252 U. S. 450,459 (1920). R
- The evidence in the record 'of the present proceedmg is 1nsufﬁc1ent to
show that discoveries of valuable mineral deposits had been made
prior to June 26, 1946, on any of the claims upon which Monolith’s
protest is based. Although the record reveals that deposits of gypsum;,
clay, and sand and gravel were known to exist on some of Monolith’s
cla,ims, inasmuch as such materials were visible to the naked eye, there
is nothing in the record to show that, prior to the time of the filing of
the Glllbergh application on June 26 1946, Monolith’s’ explofation or
development work in connection with these known deposﬂ;s had pro-
gressed sufficiently to establish that any of them were in thé category of
valuable mineral deposits: Indeed, even if the evidence with respect
to-Monolith’s work on the claims after the filing of the Gillbergh ap-
plication could properly be considered, the evidence in the record
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Would not sustam a ﬁndmg that any of%the known mineral deposats on
lit resent in such quantlty“that

pendlture ‘0 ; h1s tlme and me ns inan eﬁ?ort to develop a payl rig'mine:
] i¢ fe1 ences based upon the p

' able'gypsum bed ‘was known ‘to ur ,
m ‘this proceedmg Ewdence of this éOrt cannot be cons1dered how-
“ever, in ] > Cof a1 ,{ing claim. “The’ “presence

of a valuable mlneral dep051t near a mlmng"clann, plus geologlc 1nd1-

It is ‘concluded that up the tlme of the fihng of the Glllbergh
: apphca_tlon on J une 26 1946 Monohth had 11013 made vahd mlmng

-Anjadditional: argument made by Monolith is. to, the eﬁect 1at5t11e ‘
vahdlty of:its. mining; claims. was not. in; issue; before the ‘Assistant
Director of the Bureau. of Land. Management and consequently, that

Ass1stant D1rector erred in holdmg the mlmng clanns tobeinvalid;

apphca,tmn on: the ground that the 1ssuance of an 011 and Gas lease
pursuant,to the application Would mterfere with Monohth S “vested
* right to the exclusive possession of each; of said mining -claims.?:. In
order, to;make.a-determination. respectmg ithe soundness, of, Menohth’ -
.'protest 1t was; necessa,ry for the Assistant Director. to, decide, whether




B o seoames oo o DAVID G BERGER. o 51
| .~ ... . ..DAVID G BERGER
A-26331 Deczded July 1, 1959

0il and ‘Gas’ Lease Apphcatmn——]?reference nght Lease——Informal Apph-
catlon——Flhng Time—Insufficient Postage.

To obtam a preference~r1<rht oil” and gas lease under sectlon 1 of the act’ of

' July 29 1942 a.lessee ‘must comply with' reﬂ'ulatlons in force at the t1me
when he files his’ preference-rlght application. - v

;. “Where.a: regulatmn requires:that a preference-right application for an-oil and
gas lease be filed on a specified form, a letter from a lessee. expressmg an
1ntent10n to exercise the preference right does not estahhsh a predlcate for
the 1ssuance of a prefe1 ence-rightlease. S - R

L Where the’ existence of rlghts ‘with respect to the obtaining 6f an oil-and gas
lease depends upon the ‘date-of the filing of ‘an’ ‘application; it 1§ the actual
“filing ‘of & proper apphca'aon in'the approprlate office’ that i8’ mgmﬁcant and
not the date on which'a -proper- application is mailed to-siich office."

- 'Where an ‘envelope -containing a proper ;application .for.an oil-and-gas:lease
- was tendered by, the postal.service to.a land office subject to the payment. of
postage due onthe envelope, and: the personnel of the land office declined

... topay the postage and the envelope was thereupon. returned to. the applicant,

o » such tender ‘did niot constitute & ﬁhng of the apphcatlon and did ‘hot establish

% any predicaté for the issuance of” an foil and gas lease on theé apphcatlon con-

"?tamed in theenvelope ' . Perel oot : : i

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

o Dav1d ‘G Berger hias appealed to'the’ head of the Department from
a’ declslon ‘dated August 10; ‘1951, by the: )