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35 L. D., 399

Bladstleet et al. v. Rehm (21 L. D 30) ;
.reversed on review, id., 544.

Brady v. Southern' Pacific R. R. Co. (5
L. D., 407 and 658) ; everruled, 20 L. D.,
- 259, . .

*Brown, Joseph T. (21 L. D., 47) ;. over-
ruled, 31 L. D., 222,
Simpson, 35 L. D., 399.)

Brown o. Cagle (30 L. D., 8); vacated on
review, 30 L. D,, 148, .

Bundy ». Livingston (I L. D,, 152) ; over-
ruled, 6 L. D., 284,

(3 L. D., 386);

695) ;. modified,

(23 L. D, 462) ;

(See Lawrence W. .

- Burkholder ». Skagen (4 L. D, 166) ; over-
ruled, 9 I, D., 158. -

Buttery ». Spwut (2 L. D., 298); over-
ruled, 5 L. D., 591.

Cagle ». Mendenhall (20 L. D., 447) ; over-
ruled, 23 L. D., 533. °

Cain et ¢l. ». Addenda Mining Co. (24 L.
D., 18); vacated on review, 29 L. D,
62,

California and Oregon Land Co. (21 L. D.,
344) ; overruled, 26 L. D., 453,

California, State of (14 L. D., 253); va-
cated on review, 23 L. D., 230, i

California, State of (15 L. D., 10);
ruled, 23 L. D., 423.

California, State of (19 L. D, 585) ; ova-
cated on review, 28 L. D., 57.

California, State of (22- L..D., 428) ; over-
ruled, 32 L. D., 34.- .

California, State of, v. Mocecettini (19 L.
D., 359) ; overruled, 81 L. D., 335.

California, State of, ». Pierce (3 C. L. O.,

~118) ; modified, 2 L. D., 854.

California, State of, ». Smith (5 L. D,
543) ; overrnled, 18 L. D., 343,

Call ». Swaim (3 L. D., 46) ; overruled, 18
L. D., 373.

Cameron Lode (13 L. D., 369); overruled,
25 L. D., 518.
Camplan v». Northern Pacific R. R. Co, (28
L. D., 118) ; overruled, 29 L. D., 550.
Case v. Church (17 L. D.,, 578) ; overruled,
26 L. D., 453.

Castello. ©. Bonnie (20 L. D.,  311); over-
ruled, 22 L. D., 174. i

Cawood v». Dumag (22 L, D., 585); va-
cated on review, 25 L. D., 526,

Central Pacific R. R. Co. ». Orr (2 L. D.,
525) ; overruled, 11 L. D., 445, .

Chappell ». Clark (27 L. D 334) 3 modi-
fied, 27 L. D., 532,

Childress et al. v. Smith. (15 L. D., 89);
overruled, 26 L. D., 453.

Christofferson,. Peter (3 L. D., 329); modi-
fied, 6 L. D., 284, 624. ~

Claflin v. Thompson (28 L. D., 279) : over-
ruled, 29 L, D., 693. :

over-

Colorado, State of (7 L. D 490) 5 over-

ruled, 9 L. D., 408, .
Cooper, John W. (15 L. D, 285) ;. over-
. ruled, 25 L, D., 113,
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Corlis ». -Northern Pacific R. R. Co.
L. D., 265) ; vacated on review, 26 L. D.,
652,

Cornell ». Chxltou (1 L. D, 153);
ruled, 6 L. D., 483.

Cowles ». Huff (24 L. D., 81); modified,
28 L. D., 515.

~Cox, Allen H. (30 L. D., 90, 468) ; vacated
on review, 31 L. D,, 114

Crowston ». Seal (5 L. D., 213); over-

" ruled, 18 L. D., 586.

Culligan v. -State of Minnesota: (34 L. D.,
22) : modified on review, 34 L. D., 151.

" over-

Dakota Central R, R. Co v. Downey (8 L..

D., 115) ; modified, 20 L. D., 131.

Dennison. & Willits (11 C. L. O,
overruled, 26 L. D., 123.

Devoe, Lizzie A. (5 L. D., 4); modlﬁed 5
L. D., 429,

Dickey, Ella I. (22 L. D., 351) ;. overruled,
32 L. D., 831.

Dowman v. Moss (19 L. D., 526) ; over-
ruled, 25 L. D., 82.

Dudymott . Kansas Pacific B. R. Co. (5
€. L. 0.,'69) ; overruled, 1 L. D., 345,
Dysart, Francis J. (23 L. D., 282) ; modi-

fied, 25 L. D., 188.

261);

Tagton, Francis E. (27 L. D., 600); over-
ruled, 30 L, D., 855,

# Blliott ». Ryan (7 L. D., 322);
ruled, 8 L. D., 110,

Fmblen ». Weed (16 L. D., 28) H ovemuled
17 L. D., 220.

Epley ». Tuck (8 L. D, 110) ,_overruled, 9

over-

L. D., 359. .
Ewing v». Rickard (1 L. D., 146); over-
ruled, 6 L. D., 483.

Falconer v. Price (19 L. D., 167); over-
ruled, 24 L. D., 264,

Ferrell et al. v. Hoge et ¢l. (18 L. D., 81);

overruled, 25 L. D., 351.

Fette ». Christiansen (29 L. D., 710) ; over-

" ruled, 34 L. D., 167.

ish, Mary (10 L. D, 606); modified, 13
1. D, 511.

Fitch ». 8ioux City and Pac:ﬁc R. R. Co.
(216 L. and R., 184); overruled, 17 L.
D., 43.

Fleming v. Bowe (13 L. D., 78) ; overruled,
23 L. D., 175.

Florida Mesa Diteh Co. (14 L. D., 265) ;
overruled, 27 L. D., 421. : .
Florida. Railway and Navxgatlon Co. .
Miller (3 L. D., 324) ; modified, 6 L. D.,

716 ; overruled, 9 L. D., 237.

Florida, State of (17 L. D., 355) ; reversed
on review, 19°L. D., 76.

Forgeot, Margaret (7 L. D, 280)
ruled, 10 L. D., 629,

Fort Boise Hay Reservation (6 L. D, 16);
overruled, 27 L. D., 505.

Freeman ». Texas Pacxﬁc R. R. Co. (2 L.
D., 550) ; overruled, 7 L. D., 18.

over-

(23~

- Herrick, Wallace H.
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Galliber, Marie (8 C. L. O., 57) ; overruled,
1 L. D, 17.

Garrett, Joshua (2 C L. 0., 1005) ;. over-
ruled, 5 L. D., 158.

Gates ». California and Oregon R. R. Co.
(5 C. L. 0,, 150) ; overruled, 1 L. D., 336.

Gauger, Henry (10 L. D, 221); oveu-uled
24 L. D., 81.

Gohrman #». Ford (8 . L. 0.,,6); over-
ruled, 4 L. D., 580.

Goldstein v. Juneau Townsite (23 L. D.,
417) ; vacated and annulled, 31 L, D., 88:

Gowdy v. Connell (27 L. D., 56) ; vacated
on review, 28 L. D., 240,

Gowdy v. Gilbert (19 L. D 17) ; ovemuled
26 L. D., 453,

Gowdy et ¢l. v. Kisimet Gold Mining Co. (22
L. D., 624) ; modlﬁed on review, 24 L. D.,
191,

Grampian Lode (1 L. D., 544); overruled;
25 L. D., 495.

Gregg et al. v. State of Colorado (15'L. D,,
151) ; modified, 30 L. D, 310.

Grinnell-v.. Southern Pacxﬁc R. R. Co. (22
L. D., 438) ; vacated on review, 23 L. D., -
489.

Ground Hog Lode ». Parole and Morning
Star Lodes (8 L. D., 430) ; overruled, 84
1. D., 568.

Gulf and Ship Island R. R. Co. (16 L. D.,
236) ; modified on review, 19 L. D., 534,

Hansbrough, Henry C. (5 L. D.,

overruled, 29 L, D., 59.

155) ;

" Hardee, D. €. (7 L. D, 1) ; overruled, 29

L. D., 698. ,
Hardee ». United States (8 L. D., 391; 16
L. D., 499) ; overruled, 29 L. D., 698.-

-Hardin James A, (10 L. D., 318) ; recalled

and revoked, 14 L. D,, 233.

Harrison, Luther (4 L. D., 179) ; overruled,
.17 L. D., 216. .

Harrigson, W. R. (19 L. D., 299); over-
ruled, 33 L. D., 539.

Hastings and Dakota Ry. Co. ». Christen--
son et al. (22 L. D., 257) ; overruled, 28
L. D, 572, .

Hayden ». Jamison (24 L .D., 403); va-

" cated on review, 26 L. D., 373.

Heilman ». Syverson (15 L. D., 184) ; over-
ruled, 23 L. D., 119, _

(24 L. D., 28); over-

ruled, 25 L. D.,, 113.

‘Hickey, M. A., and Edward (8 L. D., 83),

modified, 5 L D., 2586,

Holden, Thomas A. (16 L. D., 493) ; over-
ruled, 29 L. D., 166.

Holland, G. W. (6 L. D, 20) ; overruled, 6
L. D., 689, and 12 L. D., 436.

Hooper, Henry (6 L. D., 624) ; modified, 9

- L. D, 86, 284.

Howard ». Northern Pacifie R. R. Co. (23

" L. D., 6); overruled, 28 L. D., 126.

Howell, John H. (24 L. D., 35) ; overruled,
28 L. D., 204,

Huls, Clara (9 L. D., 401); modified, 21
L. D, 377.
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Hyde, F. A., et al: (27 L. D., 472) ;: vacated v

on review, 28 L. D., 285.
Hyde et al. v. Warren et al.
576) ; see 19 L. D., 64.,

(14 L. D,

Inman 2. Northeln Pacific R. R. Co (24 L.

. D., 318) 3 overruled, 28 L. D., 95.

Towa Railroad Land Company (23 L. D,
793 24 L. D., 125) ; vacated on review,
29 L. D, 79.

Jacks v. Belard ef al. (29: L. D., 369) ; va-
cated on review, 30 L. D., 345,

Jones, James A. (3 L. D., 176) ; overruled,
8 L. D., 448.

Jones v. Kennett (6 L. D, 688) overruled,

14 L. D., 429.

‘Kackman, Peter (1 L. D., 86); overruled,
16 L. D., 464.

Kemper v. St Paul and Pac1ﬁc R. R. Co. (2
C. L. L., 805) ; overruled, 18 L. D, 101.

King v. Eastern Oregon Land Co. (23 L D,
579) ; modified, 30 L. D., 19,

Kiser v. Keech (7 L. D 25) H oveuuled 238
L. D., 119.

Knight, Albert B., et al.
overruled, 31 L. D., 64.

Kniskern ». Hastings and Dakota Ry. Co.
. (6 C. L. O, 50).; overruled, 1 L. D., 362.

Krighaum, James T. (12 L. D., 617) ; over-
ruled, 26 L. D., 448,

(30 L. D., 227) ;

Lamb ». Ullery (10 L. D., 528) ; overruled,
32 L. D., 331.

Lasselle ». Missouri, Kansas and Texags Ry.
Co. (3 C. L. 0:;,10) ; overruled, 14 L. D.,
278. :

Las Vegas Grant (13 L. D., 646, and 15 L.
D., 58); revoked on review, 27 L. D.,
. 683. !

Laughlin ». Martin (18 L. D., 112) 3 modi- |

fied, 21 L. D., 40.
Lemmons, Lawson H. (19 L. D., 37).; over-
ruled, 26 L. D., 389.

Leonard, Sarah (1 L. D, 41); oveu'uled

16 L. D., 464.
Lindberg, Anna C (3 L. D, 95) ;3. modified,
4 L. D., 299,
Tinderman v». Wait (6 L. D., 689); over-
ruled, 13 L. D., 459.
Little Pet Lode (4 L. D., 17); overruled,
25 L. D., 550.
Lock Lode (6 L. D., 105) ; overruled, 26
- L. D., 123.
Lockwood, Franecis A, (20 L. D 361) ;
modified, 21 L. D,, 200. -
Lonergan ». Shockley (33 L D 238) ;
overruled, 34 L. D., 314.--.
T.ouisiana, State of (8 L. D., 126y modl-
fied on revxew, 9 L. D, 157.
Louisiana, Sfate of (24 L. D, 231); va-
cated on review, 26 L. D., 5.
. Lucy B. Hussey Lode. (5 L. D., 93) ; over-
ruled, 25 L. D., 495, -
Luton, James W.
ruled, 35 L. D,, 102,

_Monitor Lode (18 L. D., 358);

(34 L. D., 468); over-

Lyneh, Patrick (7 L. D., 33); overruled,
18 L. D, 713,

Madigan, Thomas (8 L. D., 188)
ruled, 27 L. D., 448,

Maginnis, Charles P. (31 L. D., 222) ; over-
ruled, 35 L. D, 399.

Makemson V. Sn1de1 s Heirs (22 L. b,
511) ; overruled, 32 L. D., 650. ~

Mason %. Cromwell (24 L. D, 248).; va-
eated on review, 26 L. D., 369,

Masten, I. C. (22 L. D., 337): overruled, .
25 L. D., 111.

Mather et al. v. Hackley’s Heu‘s (15 L. D,
T 487) ; vacated on review, 19 L. D., 48.

Maughan, George W. (1 L. D., 25) ; over-
ruled, 7 L. D., 94.

McCalla . Acker (29 L. D, 203) ; vacated
on review, 30 L, D., 277. -

*McDonogh School Fund (11 L. D., 378);
- overruled, 30 L. D. 616. (See Law-
rencé W. Simpson, 35 L. D, 399.)

McFadden ef al..v. Mountain Vxew Mmmg\
and Milling . Co. (26 L. .D., 530); va-
cated on review, 27 L. D., 358,

MeGee, Bdward D. (17 L. D., 285) ; over-
ruled, 29 L. D., 166.

MeGrann, Owen (5 L. D., 10) ; overruled,
24 L. D., 502. ’

McKernan v. Bailey (16 L. D., 368) ; over-
ruled, 17 L. D., 494,

MeceNamara et al. v. State of California (17
L. D., 296) ; overruled 22 L. D., 666. -

Mercer ». Buford Townsite (35 L. D,
119) ; overruled, 35 L. D., 649.

Meyer, Peter (6 L. D., 639); modified, 12
L. D., 436.

5. over:

over-

Miller . Sebastian (19 L. D., 288);
ruled, 26 L. D., 448. '
Milton ef ¢l. ». Lamb (22 L. D, 339;

overruled, 25 L. D., 550.. .

Milwaukee, Lake Shme and Western Ry.
Co. (12 L. D, 79); overruled, 29 L. D,,
112,

Miner v. Mariott ef al.
modified, 28 L. D.; 224.

(2 L. D., T09);

overruled,
25 L. D., 495. '

Moore, Charles H. (16 L. D., 204);
.ruled, 27 L. D., 482.

Morgan v. Craig (10 C, L. O., 234) ;. over-
ruled, 5 L. D., 303.

Morrow et al. rv'. State of Oregon et al. (32
L. D., 54); modified, 83 L. D., 101. '

over-

Nebraska, State of (18 Y. D., 124); over-

" ruled, 28 L. D., 358.

Nebraska, State of, v. Dorrington (2 C. L.
L., 647) 3 oveu-uled 26 L. D., 123,

] Neilsen v. Central Pacific' R. R. Co. et al.

(26 L. D.,.252); modified on review, 30
L. D., 216.

Newbanks v. Thompson (22 L. D., 490);
overruled, 29 L. D., 108,

Newton, Walter (22 L. D., 822) ; .modified,
25 L, D.; 188,
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New York Lode and Millsite (5 L. D,, 513) ;
overruled, 27 L. D., 373.

Northern Pacific R. R. Co. (20 L. D, 191) ;
modified, 22 L. D., 224; overruled, 29
L. D.,, 550.

Northern Pacific R. R Co. v. Bowman (7
L. D., 238) ; modified, 18 L. D., 224.

.Northern Pacific R. R. Co. ». Burns (6
L. D., 21) ; overruled, 20 L. D., 191,

Northern Pacific R. R. Co. ». Loomis (21
L. D., 895) ; overruled, 27 L. D., 464,

Northern Pacific R. R. Co. v. Marshall et al.
(17 L. D., 545) ; overruled, 28 L. D., 174.

Northern Pacific R. R. Co. v. Miller (7 L.

- D., 100) ; overruled, 16 L. D., 229,

Northern Pacific R.-R. Co. ». Sherwood (28

L. D., 1268) ; overruled, 29 L. D., 550.
Northern Pacific R. R. Co. v. Symons (22
L. D., 686) ; overruled, 28 L. D., 95.
Northern Pacific B. R. Co. v. Urquhart (8
L. D:, 365) ; overruled, 28 L. D., 126.
Northern Pacific R:' R.- Co. v. Yantis (8 L.
D., . 58) ; overruled, 12 L. D., 127..
Nyman . St. Paul, Minneapolis- and Man-
itoba Ry. Co. (5 L.. D.,, 396); overruled,
6 L. D., 750. o
O’Donnell, Thomas J. (28 L. D, 214);
overruled, 35 L. D., 411,
Olson v, Traver et al. (26 L. D., 350 and

628) ; overruled, 29 L. D., 480; 30 L. D.,”

382.

Oregon Central Mlhtary Wagon Road Co.
v. Hart (17 L. D., 480) ; overruled, 18
L. D., 543.

Pac1ﬁc Slope Lode (12 L. D., 686)
ruled, 25 L, D., 518.

Papina v. Alderson (1 B. L. P., 91) ; modi-
fied, 5 L. D.; 256,

Pattelson Charles . (3 L. D., 260) ; modl—
fied, 6. L. D., 284, 624. .

Paul Jones Lode (28 L. D 120)
31 L. D., 359.

Paul ». Wiseman (21 L. D., 12) ; overruled,
27 L. D., 522.

- 'Pecos Irrigation and Improvement Co (15
L, D, 470) ; ovelruled see 18 L. D., 168
and 268.

Phelps, W. L. (8 C. L. O, 139) ; overluled

© 2 L. D, 854.

Phillips, Alonzo (2 L. D, 321) ; overruled
15 L. D, 424,

Pike’s Peak Lode (14 L. D., 47 ) 3 overruled,
20 L. D, 204.

* Popple, James (12 L. D., 433); overruled
13 L. D., 588.

Powell, D. C..(6 L. D,, 302) ; modified, 15
L. D., 477.

Pringle, Wesley (18 L. D., 519) ; overruled,
29 L. D., 599.

Provensal, Victor H. (30 L. D., 6186) ; over-
ruled, 35 L. D., 399.

Prue, widow of Emanuel (6 L. D, 436);
vacated on review, 83 L. D., 409.

Puyallup Allotments (20 L D
modlﬁed, 29 L, D, 628,

over-

‘modified,

‘Smead v. Southern Pacific R. R. Co.

157) 5
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Rancho Alisal (1 L. D., 173) ; overruled, 5
L. D, 320.

Rankin, James D., ¢ al.

_ overruled, 85.L. D., 82. -

Rankin, John M. (20 L. D., 272) H reversed
on review, 21 L. D,, 404.

* Reed . Buffington _(7 L. D., 154);
ruled, 8 L. D, 110.

Rico Townsite (1 Y D., 556), modlﬁed 5
L. D., 256, ’

Roberts ». Orégon. Central Mllltaly Road
Co.. (19 L.D 591) ; overruled, 31 L. D.,
174. :

Robinson, Stella G. (12 L. D., 443) ; over-
ruled, 13 L. D., 1. R

Rogers, Horace B. (10 L.” D, 29; over-
ruled, 14 L. D., 321.

Rogers . Atlantic and Pacific R. R. Co. (6
L. D., 565) ; overruled, 8 L. D., 165,

*Rogers v. Lukens (6 L. D, 111); over-
ruled, 8 L. D., 110.

(7 L. D, 411) HE

‘over~

Satisfaction Extension Mill Site (14 L. D.,
178) ; see Alagka Copper Co., 32 L. D,
128.

Sayles, Henry P. (2 L. D., 88) ; modified, 6
L. D, 797. .

Schweitzer wv. Ihlhard (19 L. D,
overruled, 26 L. D., 639.

Serrano v». Southern Pac1ﬁc R. R. Co. (G (85
L. O, 93); overruled, 1 L. D., 380.

Shanley ». Moran (1 L. D., 162) ; over-
ruled, 15 L. D.,, 424,

Shineberger, Joseph (8 L D., 281) 7 over-’
ruled, 9 L. D., 202.

Simpson, Lawren¢e W. (35 L. D,
-modified on review, 385 L. D.; 609.

204) ;

399) 3

" Sipchen v. Ross (1 L. D., 634) ; modified, 4

L. D., 152.

(21
L. D., 432) ; vacated on review, 29 L. D.,
135.

Southern Pacific R. R Co. (15 L. .D., 460),
reversed on review, 18 L. D., 275.

Southern Pacific R. R. Co. (28 L. D., 281} ;
recalled, 32 L. D., 51. .

Southern Pacific R. R. 'Co. (Union Pacific
R. R. Co.}, (33 L. D 89) ; recalled, 33
L. D, 528.

Spaulding v. Northern Pacific R. R. Co. (21
L. D., 57); overruled, 31 L. D,, 151.

Spencer, James (6 L. D., 217) ; modified, 6
L. D., 772, and 8 L. D., 467.

State of California (14 ‘L. -D., 253); va-

cated on review, 238 L. D., 230. .

State of California (15 L..D.,: 10); over-
-ruled, 28 L. D., 423. .. .

State of California (19 L. D., 585) ;. vacated
on review, 28 L. D.,-57.

State of California (22 L. D, 428) ; over-
‘ruled, 32 L. D., 34.

State of California ». Moccettini (19 L. D., |
859) ; overruled, 31 L. D., 385.

State of California ». Pierce (3 C. L. O,
118) ; modified, 2 L. D., 8b4.

State of California ». Smith (5 L. D., 543) H
overruled, 18 L, D,, 343,
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_ State of Colorado (7 L. D., 490); over- |

ruled, 9 L. D., 408.

State of Florida (17 L. D., 355) ; reversed
on review, 19 L. D., 76.

State of Louigiana (8 L. D., 126) ; modi-
fied on. review, 9 L. D., 157

State of Louisiana (24 L. D., 231); va-
cated on review, 26 L. D., 5.

State of Nebraska (18 L. D, 124);
ruled, 28 L. D., 358.

State of Nebraska v. Dorrington (2 C. L:
L., 647) ; overruled, 26 L. D., 123.

Stewart et al. v. Rees ef al.- (21 L. D,
4486) ; overruled, 29 L. D., 401.

St. Paul, Minneapolis and Manitoba Ry. Co.
(8 L. D., 255) ; modified, 13. L. D., 354;
decigion, .13 L. D., 354, overruled, and
decision, 8 L. D., 255, reaffirmed, 32 L.
D., 21.

St. Paul, M. & M. Ry. Co. v. Hagen (20
L. D,, 249) ; overruled, 25 1. D., 86.

St Paul, M. & M. Ry. Co. v. Fogelberg (29
L. D.,.291); vacated on review, 30 L.D.,
191.

Stricker, Lizzie (15 L. D.; 74) ; overruled,
18 L. D., 283.

Sweeney v. Northern Pacific BR. R. Co. (20
L. D., 894) ; overruled, 28 L. D., 174.
Sweeten v. Stevenson (3 L. D 249) ; over-

sruled, 3 L, D., 248;

over-

Taft v. Chapin (14 L. D., 593) ; overruled,
17 L. D., 414.

Talkmgtons Heirs ». Hempﬂmg 2 L D.,
46) ; overruled, 14 L. D., 200.

Tate, Sdrah J. (10 L. D., 469) ; overruled,
21 L. D, 211.

Taylor v. Yates et al. (8 L. D., 279) re-
versed on review, 10 L. D., 242.

Traugh v. Brost (2 L. D, 212);; overruled,
3 L. D, 98.

Tripp ». Stewart (7 C. L. 0., 39) ; modi-
fied, 6 L. D., 795. .

Tucker ». Florida Ry. & Nav. Co. (19 L.
D., 414) ; overruled, 25 L. D.; 238,

Tupper v. Schwarz (2 L. D., 623); over-
ruled, 6 L. D., 628..

Turner ». Lang (1 C. 1. O., 51) ; modified,
5 L. D., 256.

Turner. ». Cartwright (17 L. D,
modlﬁed 21 L. D., 40.

414) ;
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Tyler, Charles (26 L. D., 699) ; overruled,
35 L. D., 411.

Tlin v, Colby (24 L. D., 311); overruled,
35 L. D., 549.

Union Pacific R. R.. Co. (33 L. D 89) ; re-
called, 33 L. D:, 528.

United States ». Bush (183 L.-D., 529) H
overruled, 18 L. D., 441. :
United States ». Dana (18" L D

modified, 28 ¥. D., 45.

161) ;

Vine, James (14 L. D, 527); modlﬁed 14
L. D., 622.

Walker ». Prosser (17 L. D., 85); reversed
on review, 18 L. D., 425. '

Walker ». Southern Pacific R. R. Co. (24
L. D, 172) ; averruled, 28 L. D., 174.
Walters, David (15 L. D., 136); decision

revoked, 24 L. D., 58.

Wasmund ». Northern Pacific R. R. Co (23
L. D, 445) ; vacated on review, 29 L D,
224,

Waterhouse, William W.
overruled, 18 L. D., 586.

Watson, Thomas HE. (4 L. D., 169) ; modi-
fied, 6 L. D., 71.

‘Weber, Peter (7 L. D., 476) ; overruled on
review, 9 L. D., 150.

Werden v, Schlecht (20 L. D., 523) ; over-
ruled, 24 L. D., 45.

‘Wheaton v. Wallace (24 L. D 100) ; modi-
fied, 34 L. D., 383.

Wickstrom . Calkins (20 L. D.,, 459);
modified, 21 L. D., 558 ; overruled, 22 L.
D., 892.
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vacated on review, 33 L. D., 409.

Wilkins, Benjamin C. (2 T.. D., 129) ; modi-
fied, 6 L. D., 797. _

Willamette Valley and Cascade Mountain
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61) ; overruled, 20 L. D., 259. )

Willamette Valley and Cascade Mountain
Wagon Road Co. ». Brunmer (22 L. D.,
654) ; vacated on review, 26 L. D., 357.

Willingbeck, Christian P. (3 L. D., 383);
modified, 5 L. D., 409.

(9 L. D, 131);
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3, railroad land. .. __________
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DECISIONS

THE PUBLIC LANDS.

SALINE LANDS-SECTION 8, ACT OF JUNE 21, 1898.
TerrrTory oF NEw MEXICO.

The grant to the Territory of New Mexico, for thé benefit of its university, by
sectlon 3 of the act of June 21, 1898, ot ' all saline lands in said Territory,”
includes only such lands as contain eommon salt (sodium chloride); in its

. various forms of existence or deposit, and in commercially valuable quan-
tities.

on_tz'ng Secrez‘fwfq Ryan to the 00mmz'ssz'0ne7" of the General Land
(F. L. C.) © Office, July 10, 1906. .. (F.H.B)

 September 9, 1902, the Territory of New Mexico filed list (No. 8,
. University) of selections, under section 8 of the act of June 21, 1898
(30 Stat., 484), of certain lands therein described, embracing 79,493.61
acres, and which, in an ap pended affidavit by the selectmg agent for
the Territory, were stated to be “ essentially saline ” lands. ,
. Thereafter, including an additional showing on behalf of the Terri-
_ tory, a joint examination in the field and report thereof by two
agents of your office, and a protest by the Milner Mines Development
Company as claimant of certain of the selected lands (by it alleged
" to be chiefly valuable for deposits of gypsum) under divers placer
locations, such proceedings were had as resulted in a hearing, June
13 and 14, 1904, before the United -States Court Commissioner for
the third ]udlclal district, New Mexico, at which appearance was
made and testimony s__ubmitte_d on behalf of the Territory and the
Government, certain of the testimony apparently having been sub-
mitted on behalf of the protestant company, by leave of your office.
Shortly .thereafter the President of the Board of Regents of the
University of New Mexico, appearing as a representative of the Ter-
ritory, filed in the local office, Las Cruces, an application, for leave,
and for sixty days further time within which, to present additional
evidence on behalf of the Territory, the application being accom-
panied by his affidavit in which he averred, in substance and effect,
© 580—vor 85—06 M—1 - S 1
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that the first 1nt01mat10n the ‘Board had in regard to the lands in

question “was something more than four years ago,” from the then

President of the University, “ who miade an extended and careful

examination of these lands and others ” and upon whose representa-

tions theselections were made, at the expense of the Board; that

affiant had expected to have made, by the former in company with

the present President of the University, a further examination of the

lands in question and submit the result at the hearing, but was dis-

appointed by reason of the inability of the former President to visit

the land at all and the illness of the present President, and the former

had no record of the details of his previous examination; that in

affiant’s opinion the interests of the Territory and of the University

required, and it was the intention to have immediately made, a full -
and detailed examination,. similar to the former, which, ineluding

field notes and laboratory work, he was informed and believed would

¢onsume - a number of weeks; and that he.was unable so to foresee

the results of the pr oposed examination as to be able to state the facts .
to which the examiners would testify, but confidently expected ‘to
show by their evidence, in great detail, that all the Jands in question
_ are saline in character within the meaning of the granting act. The
. application and affidavit were forwarded by the local officers to your
~office for instructions. Your office denied the application, August.
926, 1904, stating that it did not appear to be based-upon the ground
of newly-discovered evidence, but that the proposed evidence would -
be merely cumulative, and that the remedy of a party who is not

" ready for trial is by way of a motlon for continuance, which was not

made in this case.

QOctober 13, 1904, the local officers, upon a brief review of the
earlier leglslatlon and citing the Century Dictionary definitions of
“galt” and ¢ saline” and the Department’s expression in the case of
The State of Alabama (21 L. D., 820). commencing at the foot of
© page 321, held that by the term “ saline lands,” employed in the act -

of 1898, is meant those lands chiefly valuable for deposits of chloride

of sodium, or common salt, and found in substance that the evidence:
adduced at the hearing failed to establish the existence in the selected '
lands of deposits of such salt in sufficient quantities to render them
chiefly valuable therefor, but that the evidence established the exist-
ence of large deposits of gypsum, with chloride of sodium in con-
junction; and they recommended that the selection list be canceled.
The Territory appealed to your office, where by decision of Jan-
uary 18, 1905, the findlings and conclusions of the local. officers were
sustained.‘. In the course of the decision your office reviewed at some’
length -the various acts of Congress containing provisions with.
respect to  salt springs ” and “ salines ” and, in that connection, the’
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departmental decisions in which the restrictions imposed in regard to -
" those substances are considered, in contrast with those decisions
which hold lands chiefly valuable for gypsum, alkaline deposits, car-
bonates of sodium, and kindred substances subject to appropriation”
under the mining laws. - The selection list was held for cancellation.

The Territory has appealed.to the Department, and contends, in -
substance, that your office erred in holding that the grant of “waline
lands ” by the act of 1898 includes only lands upon which chloride
‘of sodium is found and which are chiefly valuable therefor; and in
refusing to grant the application of the Territory for an oppor-.
tunity to present further ev1dence as set out in the above mentloned
aflidavit.

As first above stated, the selections in question were made pursuant
to the third section of the act of 1898, whereby there was granted to
the Territory, for the establishment and benefit of its Unlversrny,
in addition to certain other lands— :
s1xty-ﬁve thousand acres of non-mmeml unappropriated and unoceupled pllbllC‘A

“land, to be selected and located; as hereinafter plonded together with all
salme lands in said Territory. -

“Tt is to. be noted,” say counsel. for the Territory in their brief
accompanying the appeal “that this- phrfLse, saline lands,’ makes its

first appeéarance in the legislation of Congress in the act of 1898,
donating lands to the Territory of New Mexico.” Urgmo that “ it
ought not to be doubted that Congress was legislating in view of the
physical conditions existing in New Mexico, where, as is well known,
especially to the scientific world, there exist-many saline deposits of
greatly varied and diversified character, embracing: many other
kinds than chloride of . sochum, some of which can reasonably be
“expected to have much greater value than common table salt,” counsel
add: ~

~ The line of awument by which' the Geneml Land Office seeks to suppo1t its
decision as to the meaning of “saline lands” is that:earlier acts of Congress
referred to ““salt-springs” in donations. to Indiana, Illinois and Alabama, and
it is assumed.that that earlier language meant only chloride .of sodium, and,
therefore, when different language is used in the act of 1898, it must-be held
that that dlftelent language means the same thing as the language contained in
the earlier acts.  We submit that there 1s no good foundation for this con-
clusion, )

Even if 11: be conceded they urgs, that those early grants of “salt
“springs did not include mmerdl springs containing other salts than
chloride of sodium, it does not follow that we should restrict . the
meaning of so broad a phrase as ¢ saline lands’ to lands containing

only chloride of sodium.” In this connection counsel cite an expres- =

sion by the Department in the case of Southwestern Mining Company
(14 L. D., 597, 603), “that all mineral springs, salt springs, salt
beds and salt rock, are covered by the general term * salines.””
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The statement by counsel that the phrase “saline lands” makes
its first appearance in the act of 1898 is not essentially correct. The
act of January 12, 1877 (19 Stat., 221), entitled “An act prov1dmo-
for the sale of saline lands,” made it the duty of the register and
receiver of each land office to take testimony in reference to such lands
within their dlstrlct as should appear to be “saline in character”

" and of the Commissioner of the General Land Office to 6ffer for sale

by public auction, ete., such lands as he should find, from the testi- =

mony so taken, to be “ saline and incapable of being purchased under
any of the laws of the United States relative to the public domain,”
with the proviso that those enactments should not apply to any State
or Territory which had not had a “ grant. of salines by act of Con- -
gress,” nor to any State having “such a grant” which had not. been
satisfied and whose right of selection thereunder had not expired :
by efflux of time. In the title, therefore, the identical phrase appears,
and in the body of the act its full equivalent is employed. The pro- . - v
viso plainly discloses that within the contemplation of the act the -
saline lands thus to be offered for sale were such as should be found
to be of the same character as those embraced in the grants thereto-
fore made to certain States and Territories, and was added as a pre-
caution against a total or partlal defeat of existing or future grants
of that chftracter
With the exception of the act of March 8, 1829 (4 Stat., 864), which
authorized the President * to cause the reserved salt springs ‘and con-
tiguous lands, in the State of Missouri, . . . to be exposed to
sale,” the act of 18"7 was the first to make provision for the general
disposition, and marked the departure from the Uovernment’s policy
of reservation from sale, of lands containing salt springs and de-
“posits. This was fully considered and chscussed and the grants to
. States of lands containing “salt springs” mentioned in that con-
nection, by the Supreme Court in the case of Morton ». Nebraska,
(21 Wall., 660). - '
Many such grants had been made prior to the passage of the act of
1877. The act. of April 80, 1802 (2 Stat., 173), providing for the
admission of Ohio t’o the Union, granted to the State certain desig-
nated “salt springs” The acls of April 19, 1816 (3 Stat., 289),
providing for the admission of Indiana, and March 2, 1819 (/4.
489) for the admission of Alabama, granted in each case  all salt
springs within the said territory,” together with the lands  deemed
“necessary and proper for working the said salt spririgs.” By the act
-~ of Aprll 18, 1818 (7d., 428), under which Illinois was admitted, “ all
salt springs within such State ” were granted for its use. And under
the acts providing for the admission of Missouri ([ d., 545), Arkan-
sas (5 Stat., 58), Michigan (/d., 59), Iowa and ,Floridav (Id., 7189),



DECISIONS RELATING TO THE PUBLIC LANDS. 5

 Wisconsin (9 Stat., 56), Minnesota (11 Stat., 166), Kansas (Id., -
269), Oregon (/d., 383), Nebraska (13 Stat., 47), and Colorado (18 .
Stat., 474), each of those States received a grant of “all salt springs, -
" not exceeding twelve in number, with six sections” of adjoining or
~contiguous land, to be selected within prescribed periods, the acts

containing provisos “that no salt spring,” ‘no ‘salt spririg or

land,” wherein private rights had vested. shouId be so granted.

The proviso to the act of 1877 considered, it is plain that the

descriptive terms employed in-those various acts were used inter-
- changeably. Congress had granted to the States above mentioned all
- or a particular number of “salt springs,” generally including a

certain number of sections of ad]ommd or contlguous lands, and in

most cases expressly excepted salt springs, or salt springs and lands,

to which individual rights had attached. Tt can not be maintained

that in withholding the provisions of the act of 1877 from any State
or Territory Which had not had a “ grant of salines by act of Con-

gress” and from-any State having “such a grant.” which had not -
been satisfiéd, etc., Congress meant to apply the term “ salines” to

any other character of substance than that which had been made the
subject of those grants:

The nature of the saline substance which, with the lands containing

it in whatever form found, was so long reserved from sale is also
apparent from the association of terms in the act of May 18, 1796 (1
Stat., 464), which is the basis of the rectangular system of the public-

land surveys, whereby every surveyor was required to “note in his
field book the true situation of all mines, salt licks, salt springs and
mill seats” which should come to his knowledge, and Wheleby a cer-
tain salt spring on the Sciota river and every other salt spring which
should be discovered were reserved for future disposition by the
United States, a reservation continued by later acts. - A salt lick, as
is well known, is a spot where the earth is impregnated with common
salt, and is licked by the tongues of animals, wild as well as domestic;
and as the licks would thus afford such animals as sought them the
salt necessary to their nutrition; so the salt springs would most read-
ily and easily yield the pioneers of the public domain the same com-
modity, equally essential to their health and comfort. It was these
reserved “salt sprihgs” which were granted to the States; and to
those grants the proviso to the act of 1877 refers, as above pointed out,
by the use of the term “ salines.” - Again, in the act of August 7, 1882-
(22 Stat., 349), entitled “An act for the manufacture of salt in the
Indian Territory,” Cong‘ress authorized the Cherokee Nation to lease.
“a definite number of the “salines or salt deposits ” within its territory .
with necessary appended lands and easements “to facilitate the
manufacture of salt.” .
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" The convertlble use of the terms was recognized and employed by
. the court in: Morton ».-Nebraska, supra, 1t being said i in the course of
" the OpllllOIl in that case (p. 674) : C
- The sahnes in ‘this case were not ‘hidden as mines often 'ue, but were $o
incrusted with salt that they resembled * snow- -eovered lakes” and were conse-
quently n_ot subject to pre-emption. .

The nature and contemplated use of the substance mentioned in the
various statutes was thus suggested by the Department in the case of» :
The State of Alabama (21 L. D., 320, 321-2, 323) :

The condition of the couutly the lack of mean$ of transportation, and the
necessities of the pioneers, constrained Congress to reserve and retain for its
own disposal all salt springs and six hundred and forty acres around each
spring, for the use and benefit of all the people, in order that salt might be as
free ag air and water, as far as possible. The policy thus inaugurated was
steadfastly maintained, and extended to all-the territories successively; in.the
acts passed for the sale of public lands therein. ) ) ’

After January 1, i837, when steamboats and railroads had increased facilities
for transportation, it became unprofitable to make salt by boiling salt water;
and the salt springs of Alabama were not worked, and apparently were regftrdea
of little value.

* At the time of the passage. of the act of 1877 the general 1n1n1ng iaw
/(May 10, 1872) had been in force nearly five years, and, notwith-
standing that common salt belongs to the mineral kingdom, Congress
thus made special provision for the sale oflands which were “ saline
in character.” In the case of Salt Bluff Placer (7 L. D., 549) the
Department held that land chiefly valuable for its salt deposits is not
subject to placer entry, but that authority for disposal thereof exists
_only under the provisions of the act of 1877. After quotmo the latter
_act the Department said (p. 552) :

It would seem from the language of the statute above quoted, that at the time
of its enactment, Congress did not consider saline lands as subject to sale and
entry, or capable ' of being purchased under any of.the. (then existing) laws
‘of the United States relative to the pilbl_ic domain;” al;d while the passage
of said act iy not expressly, it is virtually, a recognition on the part of Congress
of the policy of the government theretofore existing, as shown, touching the
reservation of saline lands, and manifestly shows a purpose to continue the same.

So, in the case of Southwestern Mining Company, supra, the
Department held that’ deposits of rock salt are “saline ”"and not
“subject to entry under the mining laws. The case involved only
such a deposm embraced in a lode mining location; and the use of
" the term * mineral. springs,” in. the expression in that demsmn‘
referred to by counsel and hereinabove quoted, has not since been
considered by the Department as havmg had reference to anything
other than brines.
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Since those decisions were rendered Congress passed the act of
January 31, 1901 (81 Stat., 745), ¢ extending the mining laws to
saline lands,” as follows: - ' . -
" That all unoceupied public lands of the United _States containing salt spi_'ings,'
or deposits of salt in any form, and chiefly valuable therefop,v are hereby
declared to be subject to location and purchase under the ptovis'iqus of the
law relating to placer-mining claims: Provided, That the-same person shall -
not locate or enter more than one claim hereunder.

Here again the term “saline lands” is employed in the title as
embracing, and in the same sense as, the terms “ salt springs ” #nd
“ deposits of salt in any form,” used in the body of the act; and in .
" the body but. one substance is mentioned—in the one case, “salt”
contained in spI'mOS' in. the other, not salts of every nature, but
“galt” deposits in any form. ,

The only conclusion which the Department is-able to draw from
the legislation above reviewed, its purposes considered and its related”
. provisions and terms compared, is that Congress had in contempla- -
" tion throughout merely common -salt, or chloride of sodium, in its
various forms of existence or deposit; and that only lands containing
commercially valuable -quantities thereof are avaﬂable under the
grant of “ saline lands” to the Territory.

From ‘the evidence submitted at the hearing, which has been care-
fully examined, the Department is unable to find that any of the
selected lands contain valuable quantities of such salt. Aside from
the fact that the testiniony was not directed to definite subdivisions—
whilst it details the percentages of chloride of sodium resulting from
analyses of samples taken from portions of the area involved—it-

_conveys no adequate idea as to quantity and utility. The fair infer-
‘ence. to be drawn from that testimony is that the lands, or some of
them, contain deposms of gypsum of greater extent and value, and
as well, perhaps, certain of the chemical salts, and that where chloride
of sodium is found it is in conjunction with the other substances.

In denying the application-on behalf of the Territory for addi-
tional time and for leave to submit further evidence, after the close

" of the hearing, at which no motioni for continuance was presented,
your office.committed no error. However, since the pending appeal -
was taken, counsel have filed in the Department, for addition to the
record in the case; a detailed report of an examination of the lands
involved by the former President of the University, including’ topo-

" graphical and geological features, surface indications, analyses-of
surface sainples, and classification accordmgly This ha.s been con-
sidered here.

The objections to the additional showing offered by the Termtory
are twofold. In the first place, the term “saline” .is extended to
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cover, in the words of the author of the report, “ all lands which con-
tain in their soils or in the waters therein the salts of sodium, potas-
sium (including chlorides, carbonates, and sulphates of these, and the
other so-called alkaline earths), and the assoclated gypsum min-
erals.” As has been shown, there is no justification for the inclu-
sion of anything except deposits of common salt under the head of
“galine.” The second objection is, that the commercial value of the
deposits is in no case established. Apparently, the slightest trace
of sodium chloride in the soil or water is depended upon as deter-
‘mining the fact that the land which contains it is “saline” in the
‘legal sense of the term.- If this extended use were permitted there
is hardly a square mile in the United States west of the 100th merid-
ian which could not with some justice be claimed as a “ saline.”

Tt would seem desirable that in-every case direct evidence should
“be given, first, that the deposit of rock salt or of water carrying salt in
solution exists on the land which is claimed as “ saline,” and, second,
that it should be proven that the bed of rock salt is sufficiently thick
and pure, or that the brine is sufficiently rich in salt, to make it of .
probable commercial value at the present time.

The decision of your office is affirmed. -

FOREST RESERVES—ACE OF JUNE 4, 1897—SENATE RESOLUTION OF -
MARCH 19, 1906. )

InsTrRUCTIONS.

DEPARTMENT OF THE INTERIOR,
GeNeral Laxp Orrice,
, Washington, D. C., July 5, 1906.
]Eegzsters and Receivers, United States Land Oﬁces ,
GenTLEMEN : Senate Reso]zutlon of March 19, 1906, is as follows:

Resolved, That the  Secretary of the’ Interior be, and he is hereby, direeted
to furnish to the Senate, on the first Monday in December, nineteen hundred and
- s8ix, the names of the persons, firms, and corporations who conveyed or relin-
- quished to the Government-of the United States lands within the Jimits of
Government - forest reserves, and who duly recorded the same in the proper
county prior to the act of March third, nineteen hundred and five, and who
had prior to said act failed to select other public lands in lieu of tlie lands so
conveyed or relinguished, or who have failed, threugh no fault of their own,
to obtain patents to lands selected by them .in lieu of lands so conveyed or:
relinquished, as provided by the act of June fourth, eighteen hun(hec} and
ninety-seven, and who can not on account of said act of March third, nineteen
hundred and five, make such, selectwn and also report the numbe1 of acres s0
conveyed or relinquished. -

That in order to procure.such. information the Secretaly of the Interior is
hereby authorized and directed to require all ‘such persons, firms, and corpora-
tions to file in the Land Department, within a time to be by him- designated,
such'proofs of their conveyance or relinquishment as he may prescribe; and be
is further authorized and directed to make sich further orders, rules, and regu-
lations as may be necessary to procure the infommation hereby required.
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Pursuant to the provisions of the above resolution all })LI“DOIN,
- firms, and corporations who conveyed lands to the United States
‘Government situate within the limits of established forest reserves
by deeds duly executed;, acknowledged, and recorded in the proper
"county offices prior to March 3, 1905, with a' bona fide intention of
- thereafter selecting other public’ lands in lieu of the land so recon-
veyed or relinquished under the provisions of the act of June +; 1897
(30 Stat., 36), and acts amendatory thereof, and who failed to make
any selectlon in satisfaction of the lands by them so relinquished or
whose selections under the provisions of the aforesaid act of June 4,
1897, have failed through no fault of the party making such rehn— "
" quishment, and who by reason of the approval of the act of March 3,
1905, are now prevented from making any selections, are hereby
dlrected to file in the office of the Commissioner of the Gebeml TLand
Office on or before October 1, 1906, an instrument in writing describ-
ing the land relinquished to the Government prior to March 8, 1905,
and containing representations by the person or corporation who
made the relinquishment, that no selection in lieu-thereof has been
made, or in case any selection was made and the selection has failed
" without fault of the party making the relinquishment, a reference
to the seléction or attempted selection, which will enable the Conimis-
sioner of the General Land Office to readily identify the same upon

the records of his office, and that the land included in the relinquish- - -

ment has not, since the deed of reliquishment was filed for record,
+ been sold or in anywise encumberéd by the person or corporation
making the relinquishment to the Government. .
.~ This statement should be addressed to the Commissioner of tlie

General Land Office, should be styled and briefed “ Statement con-
formable to Senate Resolution, March 19, 1906,” and must he
accompanied by the deed of relinquishment to the Government, of:
the United States, executed. and recorded prior to March 3, 1905,
-and an abstract of title duly authenticated showing that at the date
the deed of relinquishment was recorded the title to the Jand was in -
the person or corporation making the relinquishment. - Tf the deed

of relinquishment has been lost or for any reason can not be produced,
" a copy thereof properly certified by the Recorder of Deeds of the
-county in which.the land is situate will be accepted. ,

Deeds and abstracts of title will, upon the request of the party
filing the same, be returned after they have been examined and noted
- by the Commissioner of the General Land Office.

The persons, firms, and corporations interested herein are expressly
bereby notified -and warned that while the statements and accom-
panying papers herein described may be filed for transmission to
the General Land Office, in the local land offices, and that while the
data contained in all statements received in the General Land Office
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‘at a time when its incorporation in the report to the Senate provided
herein is practicable, will be included in such report, all responsibility
for the filing of such statements and accompanying papers in the
manner herein prov1ded rests with them, and that they are hereby
directed to meet the requirement herein made at the earhest date
_possible. ’
If deeds of rehnqulshments and accompanym papers.as,provid'ed
~ herein, are filed in your offices, you will immediately transmit them
to the General Land.Office with special reference to these instructions.
" Post these instructions in your offices, furnish copies thereof to the
local postmaster, and county and municipal officers, with the request.
that, they be posted in their offices if convenient. Furnish copies
thereof to the local newspapers as news items, and give such-other
publicity thereto as you may be able Wlthout Incurring expense.
Very respectfully, S
G. F. POLLOGK, Actz’ng ( ommissioner.
Approved, July 5, 1906 : : :
Twuos. Ryanw, Acimg Secretary.

NORTHERN PACIFIC GRANT—ADJUSTMENT—ACT OF MAY 17, 1906,
EXTENDING ACTS OF JULY 1, 1898, AND MARCH 2, 1901.-

RecuLaTIONS.

DepartMENT OF THE INTERIOR,
Gexneran Laxp Orrice,
. Washington, D. C., July 6, 1906.
“The act of May 17, 1906 [Public, No. 172}, reads as follows:

That the provisions of the act of July first, eighteen hundred and ninety-
eight (Thirtieth Statutes, pages five hundred and ninety-seven and six hun-
dred and twenty), which provided for the adjustment by the Land Department off
conflicting clairas to lands within the limits of the grant to the.Northern Pacific
Railroad Company, and -also the provisions of tlie act of March second, nine--
" teen hundred and one, entitled “An act for the relief of settlers under the

public land laws to lands within the indemnity limits of the grant to the North-
ern Pacific Railroad Company,” be, and they hereby are, extended to include
any bong fide settlement or entry made subsequent to January first, eighteen
hundred and ninety-eight, and prior to May thirty-first, nineteen hundred and
five, in accordance with the erroneots decision of the Land Department respect-
ing the withdrawal on general route of the Northern Pacific Railroad between,

Wallula, Washington, and Porﬂand, Oregon, where the same has not since

been abandoned: Provided, That all lieu selections made under this act shall

be confined to lands within the State where the private holdings are situated. §
SEc. 2. That this act shall become effective upon an acceptance thereof by
the Northern Pacific Railway Company belng filed with the Secretaly of tlie

Inte1101

With the exception that the lieu selections made under its provi-
-sions are confined to lands within the State where the relinquished
lands are situated, the act extends in terms the provisions-of the acts
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'of July 1, 1898, and March 2 1901, to 1nc1ude any- bona, ﬁde settle—
ment or entry made subsequent to January.1, 1898, and prior to May
81, 1905,.in accordance with the decisions of thn Depa,rtment respect- -
ing lands within the withdrawal on general route under the map of
August 13, 1870, for the Northern Pacific Railroad, now  Railway,
Company, and the limits on definite location of the company’s branch-
Iine grant near Wallula, Washington, and those of the main-line
grant near Portland, Oregon: : :

The regulations issued under the acts of July 1, 1898 and March »
2, 1901, supra, the former on February 14, and June 3, 1899 (28 L. D., -
108, 470), and the latter on June 15, 1901 (30 L. D., 620), with the 4
exception above noted will be followed in the ad]ustment of claims
under the new act. -
© Very respectfully, : . o

. G. F. Porrocx, Acting C'ommissioner.

Approved, July 6, 1906:. ' » R ’

Tros: Ryan, Acting Secretary.

. WITHDRAWAL OF¥ LANDS IN WAUSAU LAND DISTRICT, WISCONSIN——.
~ ACT OF JUND .R7, 1906,

INSTRUCTIONS.

- DeparTMENT OF THE INTERIOR,
GeNErAL Lanp Orricr,
W’as/myton,D C., July 7, 1906,

Regzster and Reoewea", Wausau, Wisconsin.

Gentremux: By executive order of June 22, 1908, the President
withdrew-and suspended from entry, settlement or other forms of
.appropriation under the public land laws, for: the period of ninety ‘
days from that date, all of the unappropriated public lands in the
Wausau land district north of townshlp thirty-three.

This withdrawal was made in aid of Senate Bill 6462, which
became the act of June 27, 1906 (Public, No. 804), directing the Sec-
‘retary of the Interior to cause patents to be issued to the State of
Wisconsin “ for not more than twenty thousand acres of such unap-
propriated, unoccupied, non-mineral public lands of the TUnited
States north of the township line between townships thirty-three-
and thirty-four north, fourth principal meridian, as may be selected
by and within said State for forestry purposes.” June 21, 1906,
thls ofﬁce, n antmlp%tlon of said withdrawal and legislation, dn ected
you by wire “ not to allow any entries, locations, or qelethns for any
lands in your district situated north of township thirty-three, except
such selections as may be made by the State.”
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~In response to your communication of J une- 98 1906, asking® for
more definite instructions in the premises, T have to advise you that
. this order embraces all of the lands.in your district north of the
townships mentioned which were not on June 22, 1906, settled upon,
entered, or otherwise appropriated under the public land laws, and
such other lands as may have been appropriated at that date, but
which during the period of ninety days thersafter may have been
released from such appropriation.

During the ninety-day period you may receive and suspend: all
‘Lpphcatlons under the public land laws for these lands without
requiring a deposit of the usual fees and commissions. Such appli-
cations should be held subject to the right of the State to select the
lands covered thereby, and if the State fail to select such Iands, you
should, after the expiration of the period mentioned, upon the pay-
ment of the required fees and commissions, allow the applications
thus suspended, if there be no other reason for their rejection; but,
if the State select any of the lands covered by any such application,
the application should be re]ected : ,

When an apphcatlon to enter is presented by a_person Who sub-
mits therewith a satisfactory showing of: settlement prior to June
"9292. 1906, such application may be allowed, but the State should have
notice thereof, to the end that it.may. contest such claim, if it so desire.

Very respectfully, o - : '
G. F. Porrook, Acting Commissioner.
Approved July 7, 1906: '
Taos. Ryan, Acting Sem"etary

HOMESTEAD ENTRY—AMENDMENT TO CONFORM TO RESURVEY.
WinLiam DOYLE

Whele prior to the submlssmn of final proof and the issuance of final certificate
upon.a homestead entry, a resurvey of the land is made, the entry should be
amended to conform to such resurvey, and the fact that the local officers
accepted final proof and issued.final certificate upon the entry without such
amendment having been made, will not prevent the Department requiring
the entry to be amended to conform to the lines as established by the resur-
vey at any time pr101 to the passing of the full legal title by. the issuance of

patent

Actz’ng Secretary Ryan to the Commissioner of the General Land -
(F.L.C) -  Office, July 10, 1906. (B.O.P)

An appeal has been taken to the Departmeht on behalf of William -
Doyle, claiming as transferee of Floyd F. Calhoun, from.your office
decisions of December 18, 1901, and May 10, 1905, respectively, requir-
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~ ing that the original homestead entry of Calhoun, made September
22, 1898, be amended to conform to the lines of resurvey approved .
June, 1900..

The entry in question embraced the N. 3 SW. 1, NW. } SE. {, SW.

1 NE. 1, See. 17, T. 21 N., R. 36 W., 5th P M., Broken BOW land-dis-
tuct Nebraska,, and commutatlon proof was submitted in support
thel eof and final certificate issued thereon July 20, 1901. By the
resurvey it was developed that a’ portion of the sald SW. 1 NE. 1
Sec. 17, is embraced in the entry of Jesse C. Crossley, and by szud»
~.resurvey the portion not embraced in the entry of Crossley, contain-
ing 26.71 acres, is described as lot 6. It was as to this particular tract -
* the amendment of Calhoun’s entry was requested, by your office letter

.of December 18, 1901. ‘

Calhoun after submitting commutation proof and obtaJlmnoF final .
certificate sold his interest in the land and the local oiﬁcers .were

unable to serve him with notice of the action taken. By your office
letter of May 10, 1905, the local officers were directed to notify Cal-
houn or the other parties in interest that no patent could issue on the
land as described in the original entry of Calhoun and that in the
event no appeal was taken irom said declslon the correctlon would be -
made by your office.

Counsel for Doyle contends that Calhoun, by virtue of his original
entry made prlor to the approval of the plat of resurvey, acquired a
vested interest in the. land covered thereby and that the Department

. is now without authority to demand an amendment of the original
entry to conform to the lines of such resurvey. The only question
involved is one touching the claimed vested right of Calhoun.

"Tn this connection it is to be observed that.the approval of the plat
of resurvey was made more than a year prior to the issuance of final-
certificate. It does not appear from the record now before the De-
partment, except inferentially, that the proof submitted has yet been

acted upon by your office. :
"~ Counsel for claimant rely upon the decision of the supreme court. .

in the case of Cragin ». Powell (128 U. S., 691) to sustain their con-
tention made relative to the lack of authority in the Department to
disturb vested rights, but howhere in said decision is to be found any
language which would bring the rights of Doyle, or his grantor Cal-
houn, within that class. - The issuance of final certificate by the locul
officers does not of itself pass the complete equitable title to the land,
“but their action is subject to review by the Secretary of the Interior.

© This supervisory power carries with it the authority to correct or

revise their action if found to be contrary to the proper administra-
_tion of the law. TIn other words; it remains with the Secretary of tle
Interior, acting through the land department, to determine when the
equitable title passes from the government, and the power there vested -
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in him is retained until the passing of the full legal title by the issu-
ance of patent. This doctrine was announced by the supreme court

m the cases of Orchard ». Alexander (157 U, S., 372, 383)-and Brown
v. Hitchcock (178 U. S.,4738). In the case last cited it was held: -

“The Government holds the legal title in trust for him, and he may not be . -
dispossessed. of his equitable rights without due process of law. Due process
in such caseimplies’ ‘notice and-a hearing. But thisdoes not require that the..
hearing must be in the courts or forbid an ingquwiry - and determination in the
land department.” Orchard v. Alexander, 157 U. 8., 372, 383.

But what we do affirm’ and reiterate is that power is vested in the Depart-
ment to determine all guestions of equitable right or title, upon proper notice
_: to the parties interested, and that the courts must be resorted to-only when the

legal title has passed from the government.

At the time of the approval of the plat of resurvey Calhoun had
not submitted proof nor received final certificate. The equitable title
had not then passed to him. Until then it was clearly within the
- power of the land department to require him to correct his entry to

conform to the lines of the new plat of survey.. The acceptance of.
-the proof and issuance of final certificate by the local officers without
requiring such correction, was erroneous, and added nothing to the
right Calhoun already possessed which was purely an inchoate one.
Had the full equitable title passed prior to the approval of the plat
of resurvey the claim of counsel touching the vested character of the
right of "Calhoun would be recognized. But a naked homestead
entry in itself confers no such rlght as against the government, and
until the inchoate right thus secured ripens into a vested equitable
onhe, any errors made touehing the same may be corrected by the land
department (Cragm v. Powell, supra, p. 699; Michigan Land &
Lumber Co. v Rust, 168 . S., 589 594, and cases cited). The final -
“certificate is only concluslve ev1dence of the equitable title when it has
been issued in strict accordance with law, and this is a questlon
proper for the land department to determine.  The certificate in -
question could not have been properly issued. The amendment asked
by your office should, perhaps, have been.made by Calhoun at the
time proof was offered but the fact that it was not so made will hot
“prevent the Department requlrmg it at any time prior to the passing
cof the full legal title by the issuance of patent, and Doyle’s position
is'no better in this respect than was that of his grantee. The Depart-
‘ment is clearly of opinion the action taken by your office is in accord
- with the proper administration of the public- land law and that at.
the time the plat of resurvey was approved, Calhoun, not then having
submitted proof, had no such vested right in the land in question as
.would. defeat such action. The demsmn appealed from is therefore
hereby affirmed. - ‘
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FINAL PROOF—DESERT-LAND ENTRY—CULIIVATION.
Mary Muxro.

Where it appears from the final proof submitted on a desert land entry that:
“ there has not been actual tillage of one-eighth -of the land, and it is not
-conclusively established. that the climatic and physical conditions are such
" that crops other than native grass can not be successfully produced thereon,
- and the proof fails to show :-lhe quantity of hay per acre produced from
native grass by irrigation, or, whether it is of merchantable value, -the -
_showing is not such as will justify the -land department excusing actual

tillage of one-eiahth of the land and accepting the proof as sufficient.

Acting J Secretary Ryan to the Commissioner of the General Land
(F-L.C) Office, July 13, 1906. : (E.F.B.)

By decision of July 17, 1905, you rejected the final proof submitted

by Mary Munro, September 14, 1904, upon her desert-land entry,
~made September 21, 1900, for the W. 3 SW. 1, Sec. 22, the S..4 NE.. .-

1, SW. 1 NE. 1, and NE. § NW. 1, Sec. 28, T. 2 N., R. 57 E., Miles

~ City, Montana, embracing three hundred and twenty acres, and re--
- quired her to make supplemental proof showing that one-eighth of .

the land embraced in her entry has been cultivated by tillage of the

- soil which may include hay “ raised from domestic grass.”

The proof shows that claimant has a water right to ten cubic feet
of water from a tributary of Beaver Creek; that she has conducted
water upon the land by means of dams and ditches, the main canal-
being four or five feet wide and eighteen inches deep, with laterals

_upon the. different subdivisions equaling in value three dollars per
" acre; and that water has been distributed through such ditches on

each legal subdivision for twe seasons during the months of March,

April, and May, sufficient to flood the land. For two seasons the
~.water was not obtainable on account of drouth. "It is also shown:

that about one hundred acres of the land has been reclalmed and
for the two seasons when. th(, land was irrigated claimant cultl- ,
vated about ten acres in corn and vegetables and ralsed a paying -

; crop of hay.

Your office required claimant to show that the hay was raised
from domestic grass upon a sufficient number of acres, which, added -
to the ten acres cultivated in ‘corn and vegetables, would make
one-eighth of the entire area of the entry. This was required as a

‘compliance with that provision of thé amendatory act of March 83,
1891 (26 Stat., 1095), “that proof be turther required of the cultl—

vation of one- elo“hth of the land.” :

‘Claimant appeals from your decision upon the O“round that the -
raising of a crop of hay by irrigation, regardless of the particular’
kind, has heretofore béen held sufficient under former decisions of
the Department. She accompanies her appeal with her affidavit, .

_corroborated by three other witnesses, stating that the water supply
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- in southeastern Montana is not sufficient for ra,ising hay from domes-

_tic grasses; that the storage of water in-the spring from usually dry

streams or water-ways is necessary to secure suflicient water to pro-
duce a paymg crop of native grasses, such as blue stem or wheat

grass, which is the best paylng crop- that can be produced in that -

country, and does not requlre as much water as so-called domestlc

grasses; and that to require the raising of such crops in that country’

as necd a great amount of irrigation would be prohibitory and
. work a great hardshlp on those Who are endeavorlnd to comply with
the law. :

In transmitting clalmant’s ‘appeal, the local officers have presented
a very mtelhgent statement of the conditions existing in the country
in which this claim is located, with a view to acquainting your office

with the difficulties that must be encotuntered by desert-land entry-

- men in that locality, if the production of crops by actual tillage be
. required. They state that the breaking of the land and seeding it

~ to alfalfa and other grasses involve an expense that the settler can
not meet, because such crops do not respond profitably for two and
sometimes three years, and the irrigation of newly-broken lands
brings a crop of weeds that has to be worked out; so that the settler
naturally turns to native hay for a crop. Their conclusion is, that
the promotion and increase by irrigation of the natural growth of

the grass found on the land is the most profitable crop, and fur-
nishes the most practical evidence of reclamation.

The act of March 3, 1877 (19 Stat., 377), did not require cu]tlva—
tion as a condition to the perfectincr of title to desert-lands.. Tt
simply required that water should be conducted upon the land by a

claimant baving a right to the use of _such Water, and provided

that—

upon making satis'facto'ry proof to the register and receiver.of the reclamation

‘of said tract of land in the manner aforesaid, and upon the payment to the e

receiver of the additional sum of one dollar per acre,. . ... a patent for
the same shall be issued to him.

While proof that water had been conducted to the land in suff-

clent quantity 4o irrigate and reclaim it was deemed such a compli-

ance with the act of March 3, 1877, as to entitle the claimant to a’

_ patent, the question was still to be'determined as to what constituted
satisfactory proof that water in sufficient quantity had been carried
to the land to effect its practical and permanent reclamation. While
under that. act the actual application of the water to the land and
_ the raising of a crop were not a condition to the perfecting of the
right to a patent, it was proof of that condition, and it was held to
be the most satisfactory proof. ~(See George Ramsey, 5 L. D., 120;
Charles H. Schick, Ib., 151.) .

It is evident that the prov1s1on in the amendatory act requlrmg ‘

i
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_proof of the cultwatlon of one-eighth of the land was prompted by
. this.view and was intended to impose as a condltlon to the perfecting
- of title actual tillage as proof of reclamation. = Hence, the Depart-
~méent; in “ Instructions ” of February 17, 1904 (32 I. D., 456), said
that it is not enough that the claimant has an absolute rlght to suffi-
~clent water to irrigate the land and has conducted it to and dis-
tributed it upon the land by a system- of canals and ditches adequate
for that purpose; but he must also show actual tillage of one- eighth "
of the land: and that it has been actually irrigated for a sufficient . -
period of time to demonstrate the sufficiency of the Water supply and'
the effectiveness of the system.- , _
Proof which shows that because of irrigation the1e is on the land “ a marked
" inereage.in the growth of grass,” or that grass sufficient to support stock has- .
been prodiiced on ‘all the land,” will not be accepted as showing a compliance -
“with that p10v1s1on of the amendatmy act of 1891 (26 Stat,, 1095), * that proof

“ be further required of the cultivation of one- -eighth of the land. » - Actual tillage
must-as - a rule be shown. - -If, however, it be shown, and it must be made to

concluswely so appear, that because of climatic conditions cwps other- than -
“.cgrass can not be successfully produced, or that actual tillage of the soil will

-destmy or injure its productive qualities, the actual production of .a crop of
“hay of merchantable value_ as a result of actual irrigation, may be accepted GE
.. sufficient Compliance with the requirement as to cultivation. -

The final proof in this case onlv states that a “paying crop of -
-hay has been secured. * No answer is made to the question in the
final proof as to the quantity per acre of hay produced by irrigation;
so that it is impossible for the Department to -detéermine whether the
conditions exist that would. justify it in accepting the showing '
“herein as excusing actual tillage of one-eighth .of the land, it not
being shown that the crop of hay secured 1s-of merchantable value;
_nor can the general statements.as to. the conditions existing in- this
locality be: accepted. as conclusively estthshmo such climatic con-
~ditions that crops other than natlve grass. can not be successtully
produced.
Again, it appears from the final proot ‘that only one hundred acres
of the whole amount covered by the entry have been reclaimed,
“although it is shown by said proof that only “a small portlon on the
‘northwest side ” is not susceptible of irrigation. - - .
Tt may be that if a further opportunity were given to this claimant
she might supplement her former proof by more definite evidence
as to the actual condition of the soil found on the land covered by hér
entry with respect to tillable qualities; as well as a more satisfactory
showing as to the value of the crops she secured through irrigation.
She should also show by legal subdivisions the land she has actually
~reclaimed, and you are instructed to give her ‘an opportunlty to
submit such supplemental proof if she desires.
The decision of your office is accordingly moohﬁed

580— —vorL 3506 M——2
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CONTESTANT—PREFERENCE RIGI—IT.
Goreso TOWNSITD . J ONES BT AL

Where a second contestant. chzuges failure on the.part of the entryman to com-
’ vp]y with -law and also collusion between the entryman and the first con-
testant, and the entry is canceled as the result of the first contest, the
“'second contestant is not entitled to a'plefe1ence right of ently', notwith-
standing he establishes collusion ag charged and the first contestant is held

for that reason to have acquned no plefelence right. .

Acb‘mg Secretary Ryam to the Oommzsszoner of the General P cmd.
(F. L. C.) ‘Office, July 14, 1906‘ - : (P. E. W.)

: Auoust 6, 1901 Blanche Jones made homestead entry, No 18, for A

the NW 3 Sec 22 T. 7 N.; R. 16. W., Elreno, Oklahoma Tcrutory
and August 7, 1901, Bird Pyle filed hlS affidavit of contest against -
- said entry chflrglna that it was speculatlve ‘and for the beneﬁt of

- .-another party.

. October 8, 1901, Z. L Burton ﬁled ‘his aﬁidavﬂ: of ontest malxlno
a similar charge against said -entry and also alleging that Pvles
contest. was collusive and fraudulent.

A hearing was had January 7, 1902, on Pyles conteet The de- -

fendant tailed to appear and upon the testimony submitted by Pyle
the local officers recommended the cancellation of her. said entry.
Burton, who had been allowed to participate in the hearing as inter-
vener, submltted testimony tending to show collusion be’m een Pyle

and J ones, but the local officers held thereon that Burton had been .

erroneously allowed to intervene and postponed any consideration
of the evidence furnished by him until such time as it should be:
properly before them by reason of an attempt by Pyle to esercise
his preference right of entry as a successful contestant.

By your oﬁ"lce letter of October 17, 1903, the entry was canceled
“and the case closed as to Jones, '1nd,1t was furthel held that the evi-
~dence- submitted by Burton showed  collusion between Pyle and -
Jones and that Burton was entitled to a preference right of entry. -
From that action Pyle appealed to the Department on Deceémber §,

1903, prior to which date, on November 7, 1903, Burton made a]lph-
cation to enter the described land as a homeeteqd and on November
20, 1908, eight other persons, ds townsite occupants and claimants
of the same, with other lands, filed their protest against the “allow-
-ance of an entry upon sald tract of land by any per‘sons other than
said townsite claimants.” :

August 8, 1904, the Department, Wlthout knowledge of said town-
site claim, rendered a decision (not reported) affirming your said
office decision of October 17, 1903. Said departmental decision was
subsequently recalled and held suspended until further direction,
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‘Lttentlon having been drawn to the fact that said townslte cLum was
‘pending before your office. :
January 22, 1904, notice’ was. filed of intention ' to make townsite

" proof, and on March 5, 1904, -such proof was submitted without any ..

: objectiOH' July 22,1904, the townsite-claimants-applied for permis-.
sion to'intervene in the case of Burton and Pyle versus Jones, and on -
 August 29, 1904, the case was remanded to your office for action upon
.. the apphcatlon to make townsite entry for sald land and to intervene
in.said case.

By departmental- Ietter .of “February 21, 1905, your office was fur-
ther advised.that the.suspension. of' the sald departmental” decision
was intended to operaté only to prevent Burton from making entry
- until the townsite applicants could be heard, and not to vacate the

.- decision or-reopen the controversy between Burton and. Pyle. - Your -~

office ‘was -further directed to promulgate the said departmental
decision, but to withhold action on Burton’s application to enter said -
- land, and to take the necessary action to determine the respective
rights theréto of Burton and said townsite applicants. Such action
~was accordingly taken, and Pyle having taken no further action, the
case was closed as.to him. The respective rights of Burton and the -
townsite claimants were considered in.your office decision of June 80,
1905, wherein it was held that Burton under the circumstances of the
case had lost no rights'and was not debarred from asserting his claim,
. by reason of his faﬂure to appear and protest when the Sa1d townsite
proof was submitted.- :
'A hearing was thereupon ordered to defermine how many people
were residing on the land in question on November 8, 1903, the sub-
divisions actually occupied, and the improvements then on the same.
Such hearing was had and the record was forwarded by the local
officers without decision or recommendation thereon.
January 22, 1906, your office held that—

the townsite people have the better claim to- the -land, being actual settler;

. thereon, as against him [Burton], a subsequent apphcant

- The townsite entry was allowed, and from that action Burton has B
appealed to the Department. Pending consideration of the appeal
~there was filed, on June 9, 1906, the sworn statement of S. J. Lea,
alleging that on November 4, 1905, placer mining-claims were located

- by himself and W. S. Baxter on the SE. 1 and SW. 4, respectively,

of the quarter section of land in controversy herein, and that the land
in said subdivisions is of mineral character, and asking permission to
intervene in the present case to prove their said mineral claims before
a final decision herein. However, by the allowance of townsite entry
~and patent no injury can result to rights of ona fide mineral claim- -
_ ants existing at the date of the townsite entry (Sec. 16, act of March
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'8, 1891, 26 Sta,t 1095 1101 Nome& Slnook Co et al. v. Townsite. of i :

- ‘Nome, 84 L. D, 102, 104) and in the absence of an application for

*'‘mineral patent. no occas1on ex1sts for a heamng upon the m1nera1

' question.
- From the. townsite proof subm1tted on March 5, 1904 1t appears :
that the town of Gotebo was duly incorporated on J anuary 7,.1904, -

" iwith corporite limits including all of said NW, %, Sec. 22; that the .

T land. was surveyed on August 6, 1901, into 1ots, blocks Streets and )

alleys and all of the lots were taken; tha,t prlor to October 6, 1901,
- the date of Jones’s entry, there. were from six to fifteen: resldences
erected on the land, worth, together with other Improvements, .
$15,000, ‘and there was then a populatlon of smtv OF MOTe. Persons;
~and that on March 5, 1904, there were thirty-three residences, a
" church, a’ schoolhouse, the total improvements worth $25 OOO and

_ the populatlon about 125 persons. ,
" At the further hearing ordered by your office letter of June 30,

1905, it W‘.’:LS stipulated in- WI‘ltlDO‘ signed by counsel for the townsite =

- claimants ‘and._for Burton that the following statement of facts
- should be the record evidence in the case between them: : ,
That on- the sixth day of August, 1901 the Southwestem Mutual Towns1te‘
‘Company ‘surveyed- and platted the land in controv ersy as a patt of ‘the town-
© rgite.of Harrison (now Gotebo) O. T. That on that day the said land began to .
“be settled by persons holding lot certificates issued by said company and con- -
tinued to be settled.by such certificate holders and other persons -until .on .the
8th day of November, 1903, the settlements and improvements thereon were as
shown by the following statement. :

' The said statement specifies by name. and number in familir 141
persons then 11V1ng on-the land, and-it is added that s‘ud townsite

company long since became extinct.
The facts thus admitted leave for consideration smlplv whether -

_the filing of Burton’s affidavit of contest against the Jones entry on’

" October 8, 1901, and his showing of the collusive nature of Pyle’s
- contest gave h1m a preference rwht to enter this land when the Jones

_entry was canceled, notw1thstand1ng the said towns1te settlement and - '

‘occupancy then existing on the same. :
In its former decision herein, the. Department after holding that
Pyle was eliminated from the controversy, said that ' « the only
matter remaining. in issue was between Burton and the townsme‘
: 'occupants as to the right to make entry of the land.” ,
In view of the said agreed facts it is clear that at and prior to the
“date of Burton’s homestead application, November 7, 1908, the land
in question was actually occupied for townsite. purposes and was not
subJect to homestead entry. The Department is further clearly of
the opinion that, the Jones entry having been canceled as the result -
of the Pyle contest, Burton acquired no preference right of entry by -
~reason of his contest, although he defeated the preference rlght of :
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- "Pyle. . The act of May 14 1880 (‘71 Stat 140), bestowed the preler-‘.' o
olence rlght of entry only upon the: contestant who paid the contest . =

‘fees and procured the cancellation of the entry.. In the case of
White ». Linnemann (23 L. D., 379) it was expressly held that the

- ]umor contestant was not entltled to notice of cancellation under the
prior proceedings and that his app]loatlon, filed ‘with his contest,

‘secured. no 11<rht even if the successful contestant failed to exercise -

" his pleferled right. = And; manifestly, his appllcatmn subsequently' '

filed, secures no right unless he is the first legal applicant after the

‘ -.cancellatlon of the former entry The Tecord evidence showing that.

¢ his application was made in the face of an existing settlement and

“roeccupancy: of the land for townsite purposes, 1t was properly held =
‘subsequent and subject thereto.

The townsite proof which was suspended to anut the final out-
~come of the then pending contest of Pyle against Jones will be
. returned to the local office for examination and allowance, your sa1d :
L '_dec1s10n bemg ‘hereby afﬁrmed

' RAILROAD GRANT-SELECTION—ACT or JUNE 22, 1874,
DRESSEL 2. OREGON AND CALII‘ORNIA R. R. Co.

‘Selectlons by a 1a11road company in lieu. of lands relinquished under the plo?
_visions -of the act of June 22, 1874, ‘may be made of lands 1n either odd:
or even-numbered sections.

: Acz‘mg Secretary Ryan to ﬂLe ‘Commissioner of the Creneml Lond
(F L.C)y Office, July 15, 1906. - (E.J.H)

~~The above entitled case is before the Department upon the appeal -
of George H. Dressel from your office decision of February 15, 1906,
" sustaining the action of the local officers in rejecting his homestead '
apphcatmn, tendered April 18, 1905, for lots 3-and 4 and the E. 1 of
SW. 1 of Sec. 8, T.1 8., R. 5 D Portland Oregon, land district, for

; conflict with the selectmn thereof by the Oregon and California
- Railroad Company on March 14, 1877, under the act of June 92, 1874

(18.Stat., 194), entitled, “An act for the relief of settlers on ra1lroad
lands.” :
Tt appears that Dressel tendered a similar apphcatmn for the'_'
- above-describeds tracts on July 18, 1901, which was rejected by -the
local officers, and their action was sustained by your office’ upon . -
appeal thereto. No further appeal having been taken, the case was
. subsequently closed and the land patented to the railroad company
on June 21, 1902.. :

The claim made on ‘behalf. of Dressel under his former applloamon

‘and in the present oné is that the ra1lroad company’s selection of -

- said tracts was 1nva11d because: the same are a part of an even-
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_-numbered section Wlthln the primg 1m1te of its-‘gran ‘of July 25,
1866 (14 Stat., 289), and said contention seems to be based upon the .
understanding that the company’s. selectmn was -made under the
mdemmty prowswns of said grant. ,

The selection in question, however, was not an 1ndemn1ty selectlon
under that act, but a lieu land selection under “the -act of June 22,
1874, supra, wherein it is provided that if ‘any of the lands granted
to any railroad company or to the State for its benefit— :
- be found in the possession of ‘m actual settler whose entry or ﬁ]mg has been -
allowed under the preemption or: bomestead laws of the United States sub-
sequent to the tithe at: which, by the decision of the land office, the right of
.said road was declared to have attached to-such lands, the glantees, upon -a
proper relinguishment of the lands so entered or filed - for, shall be entitled to -
select an equal quantity of other lands in lieu thereof from any of the public

lands not mineral and within the limits of the grant not otherwise appropriated
at the date of selection, to which they shall receive title the same as though

" originally gr‘lnted ] .

In the case of The Gulf and. Shlp Island R. R: Co. ». The Umted
States (22 L. D., 560), it was held. that “ for the lands relmqulshed '
under the act of 1874, the company is entitled to select lieu lands

from the odd or even sections anywhere within the primary: or
indeninity limits of the unforfeited portion of the grant.”

The selection of the company was therefore proper.and the land
- rightfully patented thereunder. Your office dec1s10n is accordmgly :

- affirmed. :

MINING CLAIM—LODE LINE—END LINES.
BerLiceErENT AND OTHER-LoDE MINING Crams.

There is. no warrant in the mining laws for extending, arbitrarily and without -
-any basis of fact therefor, the vein or lode line of a loca‘tion in an irregular
and zigzag manner for the purpdse of controlling the length or-situation
of the exterior lines of the location to guit the convemence, real or imagined,

of the locator, B
" -The end lines of a lode location must be stralght and parallel to each othex and
when at rlght angles w1th the side lines may not exceed su{ hundred fest

in length. -
The mining laws contemplate that the end llnes of a lode claim shall have sub-
stantial existence in fact, and in length shall' reasonably - comport with the

w1dth of the claim as located o e N

Acting Secremr y Ryan to the Commissioner of ﬁw General Land
(F L. C.) Office, July 16, 1906. (A B P

December 27,. 1902, William Northey made entry for | a group Lof
- contiguous lode mining claims, composed of the Belligerent, the
- Belligerent Fraction, the Belligerent No. 3, the’ Belligerent No. 4,
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a,nd the Bull Hill I‘ractlon, survey No 1673 Rap id Clty, South :

- Dakota.
March 9, 1904, your office d]rected that the deputy mlneral surveyor

who made the survey be: required to furnish an affidavit stating -

-whether the Belligerent location actually embraces an apexing vein
or lode with varying courses as shown on the official plat accompany-
" ing the entry papers; or if such vein or lode consists of what is

known as a “ blanket vein,” to so state. ~Subsequently the surveyor-
- general forwarded to your office his certificate, stated to. be based
- upon the sworn report of the deputy mineral surveyor, setting forth
“ that the surface of the claim is embraced within the flat formatlon
and that the deposit is what is known as a ¢ blanket vein *.”

By decision-of April 17, 1905; your office; after .observing that by

‘the official plat the indicated. lode line of the Belhgerent locatlon, '
instead of being straight, is represénted by varying courses and in. -
- zigzag form, and that the westerly end line of the location is but

two inches in length; and stating that the manifest purpose of so

mdlcatmg the vein or lode line is to obtain more surface ground than -

" is contemiplated by the statute, held in substance, that an amended
survey of the claim would be required to represent the line of the vein
or lode as running in a straight course and to show the side lines
_-not more than six hundred feet apart at any place. Directions were

~ given that the entryman be notified of the requirement and that in
the event of default in respect thereof, and failure to appeal, his -

entry would be canceled without further notice.
The entryman has appealed. He alleoes, in substance, that your
Coffice is without authority of law to requlre an amended survey for
either of the purposes stated.

The questlon thus presented was consldered and decided by the

Department in the recent case of Jack Pot Lode Mining Claim (34

L. D., 470). - In that case it appeared, as also appears in this, that

the mmeral deposit on account of which the claim was located was of
- the flat or blanket formation. There wis extended on the official
plat, as is likewise done here, an assumed vein or lode line of three

courses and of zigzag form, apparently on the theory that a greater

width-of surface than six hundred}feet could be ‘thereby mcluded
within the side lines of the location..- The contention by the mineral
claimant was the same as the contention here, and was based upon

1

the same authority, namely, the case of Homestake Mining' Company

(29.L. D., 689). In passing upon the question the Department said:

. The ! appellant contends, in" substance, that ‘the present survey - accords in,

prmelple with the doctrine of the case of Homestake Mining Company. (29

L. D., 689), and therefore should be ﬂcceptod In that case there were a num-

" ber of exclusions from the. claim applied for, leavinga.tvéro small tracts widely

,sepa'r_ated from each otheér, for which entry had been allowed, though it appeared -
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that the pomt of p11n01pa1 dlscove1y had gone W1th the exelusxons Tt was'
shown that the -claim was- located upon a- horizontal or blanket lode which -
covered the entire area within the limits of the side and end lines, as well the
said two small tlacts as-the. point of prmapal dlscovely and  other’ excluded
portions-of the ¢laim.  One of the. guestions ‘was whethe1 the locations could ‘be
sustained notwithstanding- the loss of ‘the point of ougmal dlscovery -AS the
ore body was shown to extend unmterruptedly over: the entire claini, including
the two small tracts, the Depaltment considered . the apex of the lode as €o- -,
extensive with the distance -between thé side. lines of .the location, and held
- that the loss of the: Origiual or principal.discovery by its inclusion in SOme other: -
mineral claim -did not affect the validity of the loeation. 'The case goes no*
further, and is in no sense authority:for the ploceedmg attempted in the case at
bar.. There is. nothing in thé principle o justify the -extension of the lode line"
_.in the zigzag form here presented, whereby -the distarce between tlie side lines )
--of the claim is made to exceed the maximum width of six. Hundred feet alIowed
by law in the location of vein or lode claims: (See 2320, Revised -Statutes.)

The ruling in that case is decisive and controlling here, and .in
~‘aceordance therewith the demsmn of your office” on the point stated is
affirmed. SR

- There are other ob] ectlons to the entry, however, to which attention
-has not been called by your office. In-addition to the fact that one
of the indicated end lines of the Belhoerent location is only two
inches long; a matter which though mentioned was apparently not -
deemed material, the other end line is represented in the field notes
and on the plat to be over nine hundred feet in length and as acon-
sequence the location is of such irregular shape that at-one point the
distance between the side lines is approximately 'eleven hundred
feet. “And further, the northérly end line of the Belligerent No, 3
location, as represented in the field notes and on the official plat, is .
‘over eleven hundred feet in length, the supposed vein .or lode line
being indicated by varying courses in zigzag form and in such man-
ner (presumably purposely so) that at no pomt would the distance
from stch vein or lode line to either of ‘the side llnes, if measured
at I‘lght angles with the incident course of the vein or lode line, be
. over three hundred feet.  And further still; the northerly end line
of the Belligerent'No. 4 location is represented as only two inches
in length, whereas the average width of the location is approximately
four hundred and fifty feet; and the northerly end line of the Bull . -
Hill Fraction location is represented as only five feet in length,
whereas the average width of that:claim is approxmlately two hun-‘
“dred and fifty feet..

A situation of similar nature was also presented in the case of
Jack Pot Lode Mining Claim, above referred to. One of the end
lines of the-claim there involved was less than three inches in length
while ‘the length of the other was over eight hundred feet. Thie
~Department held under the facts of that case that neither line could
be-acgepted as an end line within the meaning of the law (sections -
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2320 and 2322, Rev1sed StatuteQ) that under the restrlctlve prov1-.,,_‘

" sions of the statute (Sec. 2320) vein or lode claims may not lawfully :
“exceed six hundred feet in width, and ‘therefore, especially in.case

" of a location upon a horizontal or blanket vein, the end lines of-the

Jocation may not exceed that distance in length unless there be some -

_ justifiable reason for it, which did not there appear; and that within:
“the contemplatlon of the statute end lines, which are requ1red to- be

© 7 parallel to-each other and are important features of a. vein or lode .-

location, must. have substantial existence in- fact and length and
- reasonably comport with the width of the location. -
The principles of the decision in that case are. equally apphcable.
~ here and are decisive of the invalidity of the entry-in question as to' .
- every location. of the group except the Belligerent. Fraction. - :
_The northeasterly end line of the Belligerent and the northerly end’
line of the Belligerent No. 3 in their respective extensions beyond
"',HlX hundred feet in length are without justification in the record and

©were apparently so extended for purposes not within the purview of

- the mining laws as apphcable to vein or lode claims.

" "The southwesterly end line of the Belligerent and the northerly
end lines of the Beélligerent No. 4 and the Bull Fraction are severally
obnoxious to the prlnmple that end lines are requlred to be of a sub:
stantial nature. - These are not end hnes “within- the 1ntendment of

' .‘ thelaw o : : 4

‘There is no Warrant in the statute for extendmb, arbltrarlly and
without any basis of fact therefor, the vein or lode line of a loca-
" tion in an irregular. and zigzag manner, such as here attempted,
merely for the purpose of controlling the length or situation of the.

exterior lines of the location to suit the convenience, real or: 11na01ned o
. of the Tocator.

That the course of a vein or lode as aetually found to exist in the -
earth, either by its outcrop. at the surface or by exploration beneath
_the surface, may rightly control or determine the manner of the
location, within the prescribed limitations as to length, width, and
end lines; there can be no doubt; and in- order to conform the loca-
tion to-the actual course of the vein or lode the side lines may be
~ irregular, and the location is not required to be in any particular
" form except that the end lines must be straight and parallel to each
other. . But it does not follow that a locator-upon what is known as
a blanket vein, where the ore body covers: the entire area Wlthm the
limits of the side and end lines, and the apex of the vein is therefoie
to be re@arded as co-extensive with the space ‘between -the side lines,
v,and every part or point of such apex as much the middle of the
vein as any other part (Homestake Mining Company, 29 L. D. 689),
may -assume, contrary to the fact, that an_ apéxing vein ex1sts in-
“certaln portlons of hlS clalm as dlstmgulshed from: other. portions,
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_and that the course of such vein runs in such irregular and zigzag -
manner as best to suit his purposes in laying the side and end lines
~ of his location, whatever such purposes may be. To so hold would
*be to in effect say that a mineral locator may, for purposes of loca-
tion, assume the existence of a_thing which upon the accepted facts-
‘he is bound to recognize has no existence, a prdposition obnoxiotis
to every sense of rloht and vmolly without warrant in any pr111c1ple :
~of the mining laws. :
" In this case the entryman hfxs shown by the cert1ﬁcate of the sur-
veyor-general, based on the sworn statement of the deputy mineral
surveyor who surveyed the claim, that the ore deposit is of the flat -
- formation and what is known as a blanket vein, and yet in the loca-
‘tion and survey of the several claims of the group he has undertaken:
to assume that an apexing vein exists lengthvmse with each location
at or about the center and for.the full length thereof, distinct from
any other portlon of the location, and that such vein extends in vary-
ing courses in zigzag form (resulting in the'irregular shape of the
“locations and the improper and insufficient end lines, heréin pointed
out) ; and upon this arbifrary assumption, utterly at variance with -
" the oath of the deputy mineral surveyor and the official certificate of
the suveyor-general; he bases his claim of right to a patent for the -
entry as it stands. .
The Depattment can not recognlze such procedure as within the .
_contemplation of the mining laws.~ As to-all the locations except the
Belligerent Fraction;the entry is clearly unlawful and with the excep-
tion of that claim must be canceled unless the survey shall be amended
in such manner as will meet and overcome the objections here stated. -
*_There can be no arbitrary or iron clad rule to govern the laying of
end lines. in all cases, other-than this: They must be straight and -
- parallel to each other (Sec. 2320, Revised ‘Statutes; VVah'ath 2.
Champion Mining Company, 171 U. S., 293, 3811), and when at
right angles with the side lines they must not exceed six hundred -
,feet in 1en<rth In other respects every case must more or less de- -
pend upon its‘own facts and the conditions and circumstances sur- -
rounding it. In this case it is sufficient to say, as already pointed out,
" that there is nothing to justify the length, over and above six hundred
feet, of two of the end lines held fo b_e objectionable, and that the
: others can not, be regarded as end.lines because not lines having any
-substantial existence in fact. Both classes are condemned by the
principles applied in the case of Jack Pot Lode Mining Claim, supra.
It is settled law that the lines of a junior lode location may be laid
within, upon or across the surface of a valid senior location for the.
purpose of securing and defining rights under the junior location-
not in conflict with any rights under the senior location, subject only
to the qualification that no forcible entry is made (Del Monte Mining
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.--Company V. Last Chance Mmmg Company, 17 1 U 8., 55, 59, 85);
and-the Department -has held the: prlnc1ple ‘to-apply even- Where the
senior location had been patented prior to making the junior location
(Hidee Gold } "thlng Company, 80 L: D., 420). Assuming the group
~ of claims here in question to be surrounded in part by other Iocatlons
as would seem to be the case from the official plat of survey, there is:
ample authority under the decisions referred to for laying the end
 lines of the several locations in such manner as to bring them within
- -the principles herein expressed, there being nothing in the record to
indicate that this may not -be peaceably done.

The order for an amended survey will be enlarged so as to embrace l s

- all the locations except the Belligerent Fraction, and. if not complied .
with the entry.will be canceled to the extent here Lield to be invalid.

MINING CLAIM—PATENT PROCEEDINGS—DILIGENCE.
CoprErs BuLrnion AND MORNING STAR Lopr MINING CrATMs.

,The deels1ons of- the Department holding that the prov1s10ns “of ‘the mining laws
relating to the patenting of mining claims contemplate and require that an
applicant for patent shall proceed with diligence to-complete his patent
‘proceedings, and that-a failure to do ‘so. constitutes a waiver.of all rights
under such proceedings, are notice to’ the world and. mineral applicants
must govern themselves. accordingly. or suffer the consequences.

Acting ;S’ecretary Byan. to the Commissioner of the General #Lcmd :
(F.L.C) ~ Office, July 16, 1906. (ABP)

"May 24, 1904 the Copper Bullion Mlnan' Company (heremafter
called the company) made entry for the Copper Bullion and the
Mormng Stir lode mining claims, survey No. 623, Spokane, Washing-
- ton. . The application for patent, upon which the entry was. allowed
was filed: November 5, 1901, and the publication of notice, Whlch
commenced November 9, 1901, was regularly continued for the re-
quired perlod of sixty days.and no adverse claim was filed. '

November. 11, 1904, one Joseph Bierl filed a protest against the’
entry, alleging the re-location by himself; Matrch™ 14, 1904, of the
Copper Bullion claim on the stated: ground of abandonment and
failure to comply with the requisite cond1t10ns as to annual expendi-
ture in labor and 1mprovemenfs as to that claim fer: the year 1908
and prior thereto: ' N

By decision of T Pebruary 11, 1905 your ofﬁce, in view of sald pro-.
. test,. and’ of the delay in the oompletlon of the patent proceedings,.
directed that the company be allowed sixty days.from noticé within
which to show cause why itsentry should not be canceled as to the
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7 'Copper Bulhon clalm, in' default Whereof and of appeal 1t Was,
stated the entry would be so canceled : ’

The company theéreupon appealed Sirice the aPPeal tli ‘re has been g

filed here by Bierl a withdrawal of his said protest.

The record shows that over {wo years elapsed” after the explratlon G

_of the period of publication of notice of the application for patent,
“before there was any effort by the company to complete the proceed:
ings. It appears that on February 10, 1904, the local officers called"

~upon the company to show cause why its.application should not be -

- rejected because entry had not been seasonably made, and ‘it was in -

- response to such notice that the company first applied to make-entry.

The affidavit of the company’s agent was filed stating in substance
that entry had not been previously made because aiﬁant had been ‘ab-

- sent in the Bast on business for the company during the greater part:
of the two years then last past; that the matter had escaped his -

~ attention at the only time it could have been attended to; and that -
the delay was due to circumstances-over which -he had no_ control.

Certain affidavits to the effect that over $300 had been expended in -
work on the claims during each of the years 1902 and 1908 were also *

filed.- It was upon this showmg that the local. ofﬁcers allowed the

entry :
The decision of your office re]ects the showmg as insufficient as to
“the Copper Bullion claim only, and this apparently because of the - -
- alleged re- location of that elaim by the protestarit Bierl. i
. The Department has held in numerous decisions that the prov1s10ns
of the mining laws relating*to the patenting of mining claims con-

~template and require that an applicant for patent shall proceed with . .~

o diligence to complete his patent proceedings, and that a failure to do
so. constitutes a waiver of all rights under such proceedlnos also.

~ that the annual expenditure in labor and ‘improvements on a nunlncr S

claim is a matter committed e‘(cluslvely to the courts for determina-
tion, and the land department can make no adjudication in respect

thereto. (The Marburg Iode Mining Claim, 30 L. D., 202, -and -

decisions cited; Cleveland e¢f al. ». Eureka No. 1 Gold Mlmno and
Milling Company, 31 L. D.,69; Lucky Find Placer Claim, 82 L D,
200, and decisions cited ; ng K Montana Loan and Realty Com—
pany, 33 L. D., 132.). '. -

Under the pr11101p1es thus repeatedly announced 1t is elear that
theé entry.was improperly allowed by the local officers, and should
‘not have been sustained by your office as to either of the claims. So
far as the record shows, there was no obstacle or barrier to prevent
the completlon of ' the patent proceedings ‘within the calendar year -
(1902) in which the pubhca,tlon of notice of the application for
" patent was.completed; and no reason other than mneglect or lack -of

attentlon is urged by the company as an excuse for its fallure m thls
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respect The affidavits filed on behalf of the company, in Whlch it
was sought-to show. that the required annual. expenditure in labor o
and improvements had been made for the years 1902 and 1903, pre-
~sented no matter for legitimate consideration by the land department,

and were therefore without legal effect for any purpose.

The entry cannot be sustamed as to either of the claims embraced_ »
in it, and:the same is hereby canceled. - The withdr awal by Blerl of
-rhisprot.e'stl is wholly immaterial -and does not affect the question in
any, manmer. The company did- not proceed as required by law to. .

completerits patent proceedings and the result is due solely to its:

own neglect.  The departmental- decisions on the subject are notice

- to-the-world and .have béen ever: sitce the: decisions -of 1899 in the. -

cases of Cain et al v. Addenda Mining Company (29 L. D., 62), and
P. Wolenberg et al. (Id., 802), and mineral applicants must govern
2 themselves accordlnoly or s11ﬁer the consequences.

ARID LAND——IIOl\/I]]ST]]AD E\TTRY——R]]LIN QUISH\IENT——ACT 01" JU’NE 117,
. 1902.

. InsTRUCTIONS.

" The. relinquishment of a homestead entry within the irrigable area of an irri-.
gation ‘project: under the act of June 17, 1902, where the entryman is in
default in the payment-of any annual instalment, does not reliéve the land
of such ehalge, and a succeedlnfr éntryman takes it subJect thereto.

: ',Actm g Secretam y Ryan to the Director 0]c the (’eo?oqwal ;S’um:ey,

“(I‘LG) SRR July16’1906‘ ‘ . (E.F.B)

Your Letters of ApI'll 30, 1906, relative to the sale of rehnqmsh~ ‘,
ments by persons who have made entries of lands within irrigation

~projects, were referred to the Commissioner of the General Land _ :

Office. ‘A copy of the report thereon is transmltted herewith . for
your 1nformat10n _ -

- “You suggest that the. successful opel ation of the Reclamation Act

~ in regard to the recovery of moneys expended in the construction of »
. the works;, is threatened with danger from the indiscriminate sale
~of relinquishments, and you submit two propositions Wthh 1f adopted :
. will in your judgment tend to abate the evil: ,
~ First, that upon the filing of a relinquishment for lands 1ncluded’.

“within a reclamation project no entry shall be received thereon for -

a, pemod of 60.days from the filing of the relinquishment in the local -
land office; that during said period of 60 days a notice of the filing

“of such 1ehnqu1shment with a description of the land: shall be
‘consplcuously posted in. the local land ofﬁce and that durmtr sald
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'pemod of 60 days the land shall be subject to ‘settlement only and

thatthe register and receiver shall forward with any entry made o

~for such lands a certlﬁcate as to the posting of such notice.

Second, that after the relinquishment, of an entry for lands within -
a reclamation project in connection with which a water right appli-
cation had been filed, the succeeding entryman must file a water right

application sunultaneously with his entry, and the charges payable o

thereon shall become due at the beginning of the next 1rr1trat10n sea-
~son to be fixed: definitely for each project. ' i
The Commissioner of the General Land Oﬂice approves* of the
last-proposition to make the charges payable at the beginning of the
irrigation season,- but urges as an objection to the first propesition -
that it would contravene the provision of the first section of the act
of May 14,1880 (21 Stat., 140), that upon the filing of a relinquish-
ment in the local office “ the land covered by such clalm shall be open
. .to settlement and. entry without further action on the part of the
-Commissioner of the General Land Office.” .
The Department is not impressed with the necessﬂ:y or practlcab11~
ity of either proposition, nor does it anticipate that the successful
.operation of the act will be jeopardized by the rehnqmshment of
entries. :
While the pohcy of the oovernment is to chscouraoe the sale of -
- relinquishments, there is no moral or legal inhibition against it. In
some cases the entryman may be compelled to abandon the land
although entered in the utmost good faith. “Under such circum-

stances he would be perfectly justified in obtaining whatever recom- .

pense he could for his improvements and forfelture of his homestead
:right. ~The rehnqulshmenz neither conveys nor secures to the pur-
: chaser any interest in the land, but it inures solely to the benefit -
of the United States. Upon the filing of it in the local office, the
entry is canceled and the land 1mrned1ately becomes subject to settle-
ment and entry, by the first legal apphcant Wlthout further action
of the land department. = :

- Upon the relinquishment of an entry of lands withdrawn for dis- -

posal under the Reclamation Act, the land takes the same status it

had at the time the rehnqmshed entry was made; that is, withdrawn -
“ from entry except under the homestead laws.”
Furthermore, if the rehnqulshment 1s intended. to operate for the -
 benefit of the person ‘to whom it is sold, such purpose can not be
defeated by withholding it from entry for sixty days and allowing it
" to be subject to settlement during that period, because’ a- settlement
- could be madé at the same. time the rehnqulshment is-executed and

- filed, and priority of settlement would secure a prior right to entry.
In your second letter you set forth very forcibly the reasons that -



DEOISIONS RELATING -TO TH’E’ PUBLIOI LANDS .81

prompted the fixing of the maturlty of the annual payments at the
end instead of at the beginning of the irrigating season. - Under the
pr oposition submitted, if the entry has been relinquished, the succeed-
_ing entryman will be required to pay at-the commencement of the .
* season, thus discriminating between persons who make orlouml entry
of lands withdrawn for disposal under the Reclamation Act, and per-
sons who subsequently enter the same land after it has been relin-
quished, requiring him to file a second water right apphcatlon for the
land simultaneously with his application for entry. - ’
The annual charge is not a rental obligation due solely as a per-
sonal charge against the entryman nor does his right to the use of
water depend upon his personal application. On the contrary, the
right to the use of water under the provisions of the act attaches to-
~the land covered by every ertry by force of the statute itself, which
expressly declares that such right “ shall be appurtenant to the land
irrigated.” - The right of entry and the right to the use of water are
: mseparable Tt is not a prlvﬂeoe or right of the homesteader to take
“water or not, as he may wish, or in such quantities as he may wish to
_apply for, but he is chargeable with his equitable proportion of the
- water apportioned to-the land entered. Every apphcatlon to enter
lands withdrawn for disposal under the Reclamation Act is an appli-
cation for the water right appultenant thereto, which attaches, by
virtue of the statute; and he-is bounid to pay the annual instalments
when due and te irrigate and reclaim one-half of the total area of his
_entry for agrlcultural purposes, and “ a failure to make any two pay-
~ ments whén due shall render the entry subject to cancelation, with the
forfeiture of all rights under the act as well as of any moneys alreqdy
paid thereen.” .
~ The cancelatlon of an entry, Whether from relinquishment or other- -
wise, carries with it a forfeiture of the water right appurtenant to
such land.. When the land is reentered, the water rloht that attaches
to the land by force of the statute inures to the second entryman; who

. obligates himself to pay the  charges apportioned against such tract. ”

The cost of construction is a charge upon the land irrigated frem
-the waters of the 131“0]ect until the government has. been reimbursed:
- If any instalment is not paid. by an entryman and he forfeits his
entry, it still remains a charge upon the land entered, and must be
" paid by a succeeding entryman before patent will be issued. The act
~ expressly provides that the entryman “ before receiving patent for
the lands covered by his entry shall pay to the government the charges
. apportioned against such tract,” as pr0v1ded in section 4. While the
Secretary of the Interior may extend the annual payments through a
* period not exceeding ten years from the date of every entry, an instal-
ment due by a defaulting entryman is an obligation resting upon thé
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]and to Whlch the first or any subsequent entry is sub]ect and Whmh )
“the oovermnent ¢an always enforce by withholding patent until 1t 1s"
pzud and-by tanceling the entry if it is not paid.

If it is generally understood as it should be, that a rehnqmshment
‘of an entry where the entryman is in default-as to the payment of any
_annual instalment does not relieve the land. of such charge, and that
a  succeeding entryman takes it cum onere, it will éither prompt the*
~payment of such charges, or enter into the con81derat10n n the pur-
. “chage of the rehnqulshment : R - :

MINING . CLATM—ADVERSE PROCEEDINGS—_ACT OF MARCH 3; 1881.
BRIEN Vs MOFFITT ET AL,

The final ]udgment of a cou1t in accordance w1t11 the 1)10v1510ns ot the amend- »
atory ‘act of March 8, 1881, in an adverse suit pursuant to section. 2326 of -
the Revised Statutes, to the effect that neither party litigant has estab—
lished the right of possession of -the ground in contloversv effectually termi-- -
nates"the :patent proceedings out of which the controvefsy arose; and entiy.
can not theéreafter be lawfully allowed and patent issued except upon the

: prosecution, by a quallﬁed claimant, of new patent ploceedlngs ‘ '

" (ase of James D. Rankin et al 7L D, 411 overruled.

Acting Secretary  Ryan to the Commissioner of the Geneml Land
(F. L. C) Office, J’LLZJ 17, 1906. : (1" H. B.)

Under date of August 21, 1905, Danlel H. Br1en, of VVallace,v
~Idaho, addressed the Department as follows:
In the matter of mineral entxy No. 421 ; patent No. 40,819, for the Leonard

lode claim, Coeur d’Alene land’ ‘district, Shoshone county, Idaho patent issued

April 3, 1905 ‘8 grave error has been conimitted thlough the means of a false

: celtlﬁcate as to the court’s record wherein it was certified that no action-was
pendlnd involving the title to the Leonard lode claim, and further certified
that the 'adversé suit brought by Daniel H. Brien in support of an '\dvelse
claim against. an appllcatlon for patent f01 the Leonard-lode claim had been
dismissed, and that no <1ppe‘11 had been tdken from -said order, when as a matter
of fact the judgment of the court; a certified copy of which I herewith-hand you
was that nelther pfuty were entltled to the. ground in c011t10ve1sy, ot to the

patent.

It was not known until vety 1ecent1y thqt thls fraud had’ been pelpetmted
©or that the app]lcant for patent had proceeded under- these false: certificates

to obtain a patent. There has been no-record of the granting of the patent -~

here, but by -accident I learned that the patent had been issued and that the
- claim had been passed for patent, and on \Iay T, 1905 I asked the Honorable
Commissioner of 'the Genelal Land Office for certified copies.of the papers filed
“in conneciion “with this. mineral entry;. and. on . June -9th 1ecelved the: same,
which was my first knowledwe of the fact that the applicants were proceeding
“to patent notw1thstand1na the velchet of -the jury and-the Judgment of the

. court.
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After the vordlct of the me, 1 fully eomphed with the law in regatd to the
. mlnmg claim in contlovetsy and perfected my title thereto, and had been rest:
ing gecurely. on the belief : that the judgment ‘of “the. ‘court would protect: me
‘against any -possibility of. the opposmg party proceeding: to patent :
I most. earnestly. request - that thxs -matter. be taken ..up for’ 1nvest1gat10n
,The facts:upon which ‘the f1audulent obtaining of thxs patent rests: are; matters
-+ "of record in elthe1 you1 Depattment or the courts’ in which-the case was tned
: _and in -which - it “was held that " neither party ‘had estabhshed a right to the- ‘
plece of ground:in' controversy, unde1 the act. of Congress of Malch 3 1881, -
. mov1d1ng for such verdict. - g .
; Restlng uponthe assurance that yom Honmable Depmtment stands 1eady‘ ‘
to: ‘prevent -such fraud as was per petrated in. this case; I respectfully ask that
steps may be . taken -for the, annulment and - settlng asuie of thls patent and
further as may beé rlght and., eqmtable in the 1)1emlses

“This: commumcatlon and the. accompanylng copy of the ]udgment
‘therein mentioned were referred to your ofﬁce “ for report in- duph—
cate, and: return_ of ‘papers.”

- In response, and: on September 26, 1905, your ofﬁce reported the B
~ substance of the ‘case; the material: facts whereof, as disclosed by the
Tecord (now before the- Department), somewhat more partlcularly_r
and-fully stated are as follows:- E :

- January 16, 1900 Edward H. Moffitt and hlS co- clalmants, R K.
- Neill'and Charles J Morse, filed application for patent to the Leon-
ard lode mmlng claim; survey No. 1441, Coeur d’Alene; Idaho, land
district, without exclusion or miention of any conflict, and embracmg
“an area of 18.043 ‘acres in accordance with the official survey. -

During ‘the ensuing period of publication and- posting of ‘notice of
that apphcatlon Brien, clalmlng to be the'lawful -owner and entitled
to the possession of the conflict areas, filed two adverse claims; one-on
~behalf of the Tamerlane Fraction:lode clain; embracing an: indicated
~.conflict of 1.056 acres at the easterly end of the Lieonard-claim, and
~the other on- behalf of the Nilus lode claim, embracing an ‘indicated
conflict of 18.523 acres to the -west of the Leonard-Tamerlane con-
- fliet and including the greater portion ‘of the Leonard claim. .-FEach
“such conflict was particularly illustrated by a blue -print, diagram,
‘attached to:the approprlate adverse claim, under the certificate of a -

deputy mineral surveyor © Suit upon-each adverse claim was season- -

-ably commenced in the district court of the first judicial ‘district of
- Idaho, in and for Shoshone county, and proceedmgs in:the land ofﬁce
were stayed-accordingly. - ‘
“More than three years later local counsel for the Leonard appli-
-cants transmltted to the local office a petltlon to proceed with appli-
cation,” bearing date December 31, 1903, in- which, under- the oath
of Moiﬁtt, 1nclud1ng statements ot further expendlturee,. and dis-
"closures of mineral and that “affiant and his co- owners have in all
“respects perfected their tltle to said lode mlmng clalm, and ha
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remained in the contlnuous and exclusive possession” -thereof;. the
conflict with the Tamerlane Fraction claim was expressly waived,
. followed by the statement “ that there are no other ex1st1ng adverse :
- ¢laims to any portion of said Leonard lode mining claim.” There =
was also filed a certificate of the same date, under the signature of -
the clerk and seal of the above court the matenal portion of which -

is as follows:

.1, Stanley P I‘auweathm Clerk of the District Court of the I‘xrst Judmal
District of the. State of Idahg, in and for.the County of Shoshone, do hereby
certify that there is no-suit or action pending in-said court involving.the title
or possession of the Leonard lode mining claim situated in Placer Center Mining
Distriet, County of. Shoshone, State of Idaho, known as U. 8. official survey.
- No.1441; mineral application No. 290, Edward H. Moffitt, Charles J. Morse and
R. K. Neil, claimants, excepting that portion thereof described- as follows, to wit:

» The description which follows the-last clause above quoted. is- of
the conflict- with the Tamerlane Fraction. In addition to the peti--

- “tion and’ certificate, and accompanying local counsel’s letter of trans-

mittal, were the tsual proofs in completion of mineral patent pro-
~ceedings; a tender of purchase price, and an application to make
entry for the Leonard claim; and ‘entry . (No. 421) was allowed
~ accordingly, January 5, 1904, excluding only the aforesald Tamerlane
Fraction conflict. . : _ :
The record having been transrmttpd in usual course, your office
thereafter, and on October 26, 1904, advised' the local officers that, -
-whilst the conflict with the: Tamerlane Fraction had been expressly
- excluded from the Leonard entry, the record disclosed no disposition
of the Nilus adverse, upon which, from a letter in the record, it
appeared that suit had been duly 1nst1tuted, resulting in a judgment;
~and it was further stated that if suit had been had and judgment
rendered, as indicated, a certified’ copy of ‘the judgment roll must be -
furnished ; otherwise, the disposition of the Nilus adverse must be
shown' in accordance with: paragraphs 86-88 of the mmlng regula-,
tions (31 L. D. , 474, 488-9). : : :
As the result thereof there was ﬁled in.the local office,. and trans— '
mltted to your office, a further formal certificate by the clerk. of the
court; dated December 12, 1904, the body whereof is as follows:

I, ‘Stinley P. Fairweather, Clerk of the District Court of the First Judicial

District of the State of ‘Idaho, in and for ‘the County of Shoshone, do hereby.-:

. certify that in the action of D. H. Brien against Edward H. Moffitt, Charles.J.
Morse and R. K. Neill in. said court in support of an adverse claim of the Nilus
lode against the Leonard lode application for patent the action of the plaintiff
was, by an order dated November 7, 1900, dismissed ; that no appeal was takeén
ﬁom said order, and that said action is not now’ pendmg

-With this additional showing. patent issued, April 3, 1905, upon the-
Leonard entry as it stood, thus. embracmg the conﬁlct between the.
Leonard and Nilus clalms
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In conclusmn of the report to the Department in response to the .
- aforesaid reference for that purpose, your office recommended, in view
of the disclosure by the communication of Brien and'the accompany-’
ing" certified’ copy of the judgment; and citing in that connection'the
case of Newman ». Barnes (23 L. D.; 257), that the patentees be called’
upon to surreider title, and that; upon refusal to do so within'sixty -
days from notice the case be submitted to the Attorney-General with
- 1the view tothe 1nst1tut10n of a- suit looking to the cancellatlon of the
) outstandmg patent. - _ :
“Coneurring in that recommendatlon, the Department dlrected your
office to take action accordlngly, an extension -of nlnety days belng'
‘C‘ubsequently afforded the patentees upon-their application therefor,
-and further directed that the entire record be submitted, at the expi-
‘ration of the period and upon failure of the patentees to surrender the”
- title under their patent for further consideration and action’ by the "
~ Department:: : _
On their part the patentees submltted a petltlon for reconsuieratlonf

of the departmental action; and tupon expiration of the allotted perlod't

your office: transmitted the entire record to the Departmient. Inas-
much as the matters set forth and relied upon in the petition ‘are cov: .
- ered by the more elaborate brief of resident counsel for the patentees,'
since filed here, the petition need’ not be further referred. to. .

+ In' the introductory portion of ‘the brief it is remarked that the
“ false certificate ” to which Brien refers is that of December 31, 1903,
the material part of which is quoted above. Advertmg brleﬁy to the’
judicial disposition of the suit upon the Nilus adverse claim, it is
insisted that, whilst the appropriateness of the form of the certlﬁcatef
for the purpose for which it was used might be open to difference of’
_opinion, it was in no material sense false or fraudulent, but that its
affirmative declarations were true. - Intentional deceit on the part of-
thie Leonard applicants and their local counsel is earnestly disclaimed;
- and as negativing an assumption that the purpose of the certlﬁcate'

was to conceal the real disposition of the Nilus adverse suit reference’ -

© s made to the aforesaid letter transrnlttlno the certlﬁcate, ete., in the .
~_principal and concluding paragraph of Wthh the local counsel sald
Sectlon 23‘76 of the Revised Statutes as amended by the act of Mzu -3, 1881
(1 Supp: Rev. Stat., 824), provides that where the _verdxlct of the.jury in an
adverse suit is against both parties, the applicant shall ‘not proceed with the
patent ploceedlngs until he shall ‘have perfected his ‘title: I cannot find that

any 1egu1at10n has been adopted by the depaltment covering a’ case like ‘this,” -

but-presume that the:enclosed proof-that we have perfected the title will be
~.accepted- as - sufficient. - -In- their appllcatlon to purchase- the appllcants waive:®
the alleged area in conflict with the Tamerlane chtlon and. this leaves no

 existing adverse claim’ against the Leonard, the veldlct of the jury and Judg-

A - ment ‘of the court havmg disposed of the Nilus adverse clalm
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Ttis urged that proceedmg upon the theory that under the de01510n‘-

in the case of James D. Rankin et al. (7 L. D.; 411) the Leonard

patent, application remamed pendlng, notw1thstandmg the court’s
judgment upon the Nllus adverse; and subject to further prosecution
-by the applicants upon perfection of their title—* not the inception

_or initiation of title "—the certificate so framed and filed sufficiently

advised the local officers of the termination of that litigation, whilst
“the above letter and enclosures fully advised those officers, and in"
turn your office, that the further proceedings were talken as a matter
of right by wirtue of the act -of Congress Dursuant to which the judg-
ment was rendered. :
In answer to this it may first be said that Brien’s complalnt as first, ‘
‘above set out, goes not only to the certificate of December 31,:1903,
but embraces as well the further certificate of December 12, 1904'

which resident counsel seem to have overlooked. W hatever may. be. o

- said of the literal truth of the earlier certificate, or on behalf of the
- accompfmylno letter.of the local counsel, there remains the later cer- ..

tifieate in which it is affirmatively declared that in the matter of the =

" “suit upon the Nilus adverse claim, brought in the couit by Brien
against- the Leonard applicants, “‘the action of the plaintiff - was,

by an order dated November 7,.1900, dismissed.” The letter, which. S

is undoubtedly that to which your ofﬁce referred in your adv1ee of
~October 26, 1904, to the local officers, contains no explicit statement .
" of the result of that suit; and the ofﬁcml certificate thereafter sub-
mitted in response to the call by your office would naturally and-
‘ _rlghtfully be accepted as conclusive. Had that call been properly
observed a copy of the judgment roll would have been furnished and
the true situation disclosed. Without regard to any question of in-
“tent on the' ‘part of those who prepared and filed it, it must be said.
that the certificate did not correctly present the facts to the land "
department and could not but be misleading. Its terms “import a’.
‘termination ‘of the suit adverse to the plaintiff, Brien, alone——that sy

that the action begun by, him had been “ dismisged *—and admit of no =~

other interpretation.. It falls far short of a reCItal or even sugges-
tion, of a verdict and judgment adverse both to plaintiff and defend- .
ants. Had a copy of the judgment roll, instead, been. filed the fur-
ther proceedings by the applicants would not have been permitted. -
- No'dispute need be raised upon the contention of counsel here, that
_in the event of such a judgment, in a- suit pursuant to section 2326,
Revised Statutes; neither party is thereupon under obligation to file
in the land department a copy of the judgment roll; for reither could
secure patent thereunder and neither is under obligation to make fur- -
_ther effort to acquire title at all.. In fact, the successful party in
any such suit is under no obligation to file a copy of his ]udoment roll,
: '.1f Le does not choose to avail hlmself of his Judgment B_ut if and -
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'thn occasion arises to denote the result for the 1nformat10n of the
land department, as it does when patent is thereafter sought by any -
- applicant, the one who undertakes it is under every obhgatlon to dls-
“close the true nature of the judgment.

As shown by the certlﬁed copy: of the ]udgment roll, submitted by
Brien, in the suit upon-the Nilus adverse claim the jury returned a
‘signed Verdlct October 17, 1900, as follows: = :

We, the jury empanelled in the above entitled cause, find that nelthel plmn- :

tiff nor defendants have estabhshed the 1‘10’]113 to the possessmn of the gtound in
contloveley -

Upon this verdict the court entered the foHowm ]udgment

‘Wherefore, by virtue of the Iaw and by 1eason of the plennses af01es'ud 1t is
order ed, adjudged and decreed that neither: the pl‘llntlff or the defendants are
entitléd to the 11ght of possession of the ground and premises in cont1ove133 in

. “this action; being the ground in conflict between the "Nilus lode: mining claim:

~ ‘and the Leonard:lode mining -claim, or any part thereof, descubed in the ccm-
3 plamt ‘and in the defendant’s cross-bill or complamt in this- action. :
It.is further 01dered adjudged and decreed that the plaintiff’ take nothing by
* this action, and that the defendants take nothing by this actxon or theu cross-
‘complaint herein. ;
Tt is further adJudged that costs shall not be: r1110Wed to e1the1 palty to this
action. :
Done in open comt this 7th day of November, 1900. . .

- The verdi¢t and judgment, therefore, were returned and entered-
pursuant to the. act of March 3 1881 (21 Stat 505), Wherebv 1t 18
. prov1dec1—— ‘

“That if, i any actlon blought pulsuant o section twenty-thrée hundred and
twenty-six of the Revised Statutes; title to the gronnd in controversy shall- not
be. established by -either party, the-jury:shall so:find, and. jndgment,-shail .be
‘entered according -to- the verdiet. - In such case costs "shall ' not be allowed. to

elther party, and the claimant shall not proceed-in the land office. or be -entitled
to a patent for the or1011nd in. controversy until he: shall have perfected his fitle.

“Upon the’ concluchng clause of the act re51dent counsel base thelr

‘ _contentions on- behalf of the Leonard apphcants and patentees. - By
' yirtue of its terms and notwithstanding or in, view of the verdict and
~judgment, it is contended the Leonard patent application remained
pendlng and the apphcants were entitled to proceed thereunder; with-
e‘out giving further notice, upon perfection of a possessory title.

' Commentlng upon the effect of the amendatory act of 1881, counsel
~argue that prior thereto, and under the provisions: of section 2326,
" Revised Statutes, an applicant for patent was not put upon -the -
defense of the validity of his own claim by the interposition of an
adverse claim and  suit thereunder; that that question: remained,
not in part but in whole, with the land department, provided only
that his adversary-: failed to establish his claim of superior right;
‘that the laboring oar was borne by the plaintiff (adverse claimant),
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_Who succeeded it-at: all upon the strength of his own t1t1e and which

-~ alone was on trlal that if the plaintiff prevailed there woilld be an - . '

end of the case of the defendant (applicant. for patent) both -in
“the court and in the land department, and the former might avail -
himself of the judgment roll to secure patent; but that if the plam—
tiff failed to establish his adverse right the stay of. proceedings in
the. land department Would be removed. and the-applicant entitled
to proceed as though no adverse claim had been 1nterposed and the
adverse claimant would be eliminated as a factor in'the case. No
change in the status of the adverse claimant was wrought by, and in the .
event of a ]udoment pursuant to, the act of 1881, say counsel ; but they -
earnestly insist that with the applicant for patent the case is dlﬁerent
. In that by the concluding clause he, as the “ claimant,” is still recoo"—

nized asisuch notwithstanding the verdict, and that Wlth premed1ta— e

- tion and purpose that clause deals with hun as a continuing factor -
- under his application and relegates his case fo the land department
where he may pursue his claim upon submission of proof, not that he '
has originated a possessory tltle, but.that he. has “ perfected »

" theretofore asserted.

It is, as appears from what has been stated, the theorv of counsel
“that the adverse claimant, Brien, was ellmlnated from the patent pro-
" ceedings and concluded as to. the premises in controversy as effectu-
ally as if he alone had suffered an adverse judgment in accordance

' with the prov1smns of section 2326, and that thereupon. the stay of = -

proceedings in the land department was lifted, and all further'ques— P

tions concerning the applicants’ claim in and to the premises were
remitted to that department, with the privilege on the part of the
applicants ¢f procéeding to entry and patent urider their application
-merely upon -submission of proof-that they had  perfected ” a pos-
sessory title in themselves. Or, as it is otherwise stated by counsel,

~when by pubhcatlon and posting of notice of an application for S

mineral patent all those concerned have been invited to present their

~ adverse claims, and wheén such as have been presented have heen.

,re]ected upon trial in court, the questlon of the right of the appli-

- cant to his claim becomes and remains thenceforward one between’
himself and the government, to be determined in the land. depart- :
ment and nowhere else; and what is conceived to be a recognition
expressly accorded the © claimant,” as meaning the apphcant for

- patent, by the concludlng clause of the act of 1881 is rehed upon as:
supportmg this view. » :

- The view can not.be accepted as: tenable Indeed borrowmg from .
the drgument of counsel, that prior to the act of 1881 the asserted
possessory title of the adverse claimant alone was tried in-the action,
it must equally be true that thereafter the claimed possessory title of -
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“the: apphcant for patent would be tried in the same manner and. under

. ‘the same conditions, and would be e\posed to ‘the -same cohsequences. -

This is obvious from the first portion-of the act itself: In Lindley on
Mines (2nd Ed., Vol. TI, Sec.' 7 63, Pp- 1366— 7), upon authority of
cited cases, it is sald ' o

‘In the 01d1na1y action of ejectment a defendaut ‘may 1ely upon the Weakness ]
‘of plaintiff’s title; but in the proceeding contemplated by the Revised -Statutes,
‘in ‘the ‘light ‘of ‘the amendment of March .3, 1881, Dotk palties are regarded as
ac¢tors, .and: some -of the rules ‘per taining to ordmary actlons are. necessauly
_modified in ‘the ‘trial of such -causes.

The plaintiff may be non-suited, but this w1ll not anll the defendflnt unless :
‘he thereupon proceeds  to establ_lsh his rights afﬁlmatwely and secures. a
Judgment. '

Speaking of thie act, the Suprcme Court in the course of the op1n1on o
in Perego v. Dodge (163 U. S., 160, 167 8), said in part:

Its manifest object was ‘to provide for an ad]udlcatlon, in the: case supposed
that neither party was entitled to the property, so that the appl_lcant could not
go forward with his proceedings in the land office simply because the ‘adverse
‘dlaimant hiad failed to make out-his case, if he had also failed: In other words,

: the duty was imposed on the court to enter such judgment or decree .as would
‘ev1dence that the apphcant had not established the right-of posséssion, and was
- for-that reason ‘not antitled to a patent The whole proceeding is merely in aid
of ‘the land departmient, and the object of the amendment was to secure that-aid-
‘as much in cases where both parties failed to estabhsh tule as where Judgment

was rendeled in favor of e1the1

‘ That the ]udgment entered in thlS case was conclusive upon the ad—
_ verse claimant under the patent proceedmgs th1therto ‘pending, as
“maintained by counsel, there. can be no question. It was ad]udged

upon the verdict, that e was not entitled to the right of possession of
the premises in controversy and that he should take nothing by the

action. “But judgment in'the same terms was entered against the ap-

" . plicants for patent; and, the character and _purposeof the action con-
_.sidered; there would seem to be no ground for any distinction in

‘respect of its effect as to them. - Speaking, in Jackson 2. Roby (109
U. S., 440, 444), of the finding below by -the jury in that ‘case that
ne1ther party 11t1gant had proven title to the property in controversy,,
_ the Supreme Court sa1d '
The: effect of thls verd1ct was to leave the defendants who had apphed for a

patent, without any rlght t0 it, so far as the premises in contloversy were con—
‘-cerned, and’ toleave the pla1nt1ff in no better s1tuat10n

And in Llndley on Mines (supra, p 13(0) 1t is. further sald

- Wherte the Jjudgroent is; -that nelther party has estabhshed a 11ght of posses- '
sion, the plesentatlon of the judgment roll to the. land department effectually’
.termmates the proceeding.” - It has performed its office. The land- ‘officers will

" not undertake to retry tlie issues submitted to the comt for i§-the land depart: -

ment in any sense an appellate tribunal. It accepts the judgment as conicluding
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the present 11ght of both contendmg par t1es The eff_ect of sucha Judgment is to‘_ ;
prevent - either - party from proceedlng further in the land: office.  The with:

drawal of the land dffected” by the’ ﬁhng of the apphcatlon is Lemoved .and the‘ S

tract in contlox ersy becomes subJect 1o new. applications.

-~ The’ prerequisite to ‘the paramount title under the mining la\vs,
and the basis of effective patent proceedings, is the right of possession
which arises under and by virtue of a valid location; and © the ques-
“tion ‘of ‘the right of possession 7 as between contendmg claimants is

i committed exclus1vely to the courts and is determined by them in aid
~of the land department. Since patent proceedings, can be lawfully,,

~‘commenced and proseciited only by one who, “ having ¢laimed and
located a piece of land . . . and complied with the terms of ”
the mining laws (Sec. 2325, R. S.), has thus acquired the possessory

right, what Jurisdiction remains to be exercised by the land depart- :‘ P

ment, but to reject the application for patent, when it has been
‘afﬁrmatwely determmed by a court of competent: jurisdiction. in an
~adveérse proceedmo that neither party has the right of possession ?

The terms of the concluding clause of the act of 1881 do not justify - .

» ~the conclusmn that, in the event of a. ]udament in accordance with the
act, the apphcant for patent may ‘thereupon go . forward, mdepend- ‘
_ently of the Judgment to complete the patent proceedings theretofore '

_initiated by him-and “ without giving further not1ce,” upon’ haV1n0‘ o

“ perfected his title.”

.. There is nothlng in the clause to indicate that the term K cla1mant ”
refers. exclusively tothe. applicant for patent, and - that. he alone is
authorized to perfect in himself.a possessory title which,-as judicially -
determined, neither: party has then established. If it were otherwise

the clause would ‘be Wholly :at._variance Wfth the general purpose .*

and provisions of the m1n1ng laws. The. opponent, who also asserts
: 'comphance with the: mlnlng laws: and, as provided by section 2326,
files an. adverse claim i, obv10usly, in every sense a “ claimant ” of‘f

the tract in controversy as fully as the apphcant for patent, and may

~ profit: by the latter’s-patent proceedlnae in ‘the event of a favorable

- judgment. Upon ‘what: possible hypothesis, then, can it be main-
~ tained that the apphcant for'patent, who at the time of, and by virtue

.of, the: Judoment unfavorable to both stands in ne better position -
than the. adverse clannant is ‘alone privileged to perfect a possess-
“ory title in. himself, and that-the adverse- clannant is: barred from =
further effort in'that direction? ‘

TIndeed, the clause in questlon plalnly is not 1ntended as & recognl-i e
, t1on of a rlght of approprlatlon in any. partlcular person or persons,_'

~ but is a prohibition purely. - In making prov151on in the act ‘for an
: ‘ad]udlcatmn adverse to -both parties litigant in any given case, and.

- deahng w1th them alone. it was. but natural to- add such a epec1ﬁc ‘f- :
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: prohlbltlon, in order to avoid a second’ mlscarrlage against a renewaL

-~ of patent proceedlngs by elther «
title.”

It is'not, pr0V1ded by the amendatory act that the proceedlngs had
- in the land department. “ shall be stayed or further stayed; or that

o the applicant shall not prosecute his patent proceedings furﬂzer in

untll he shall have perfected his |

- +the land department; until title shall have been perfected, but that
Y the clalmant shall not proceed in the land department or be entztled

Ctoa patent forthe ground in controversy until he shall Have perfected :
" his title.” The act. provides for a judgment adverse to both parties,
effectually terminating the patent. proceedings, and leavmg no. ques-
- tion to be:determined by the land department : .
“The final judgment thus .entered in this case, that nelther the'
' plalntlif nor the defendants. were entitled to the’ right of possession
. - or should take anythlng by the action, was a conclusive determination
- that under the patent. proceedmgs out, of which the controversy arose:
- neither party was entitled to a: patent and that those proceedings
were therefore without effect from the beginning. “With the rendi-
tion of that ]udgment the patent apphcatlon of the Leonard clalm—
_ants fell.”

“Tn his comrnunlcatlon ﬁrst above set forth Brlen asserts that after RS

the verdict he fully comphed with the mlnlng laws in regard to the
tract in contloversy and perfected a possessory title in the premises,

and that he rested in the belief that the. ]udgment would protect him
£ agalnst the issuance of patent’ to. his adversaries. The opportunlty

which should have been afforded, as required by law, by prosecution
of patent proceedlngs de novo, for a further adverse claim and suit-
* thereon to determine any dlsputed questlon of the right of possessmn,
if ‘such right hiad then been acquired, was: defeated by the course pur-

7 smed by the Leonard applicarnts and which was made effective by the

~‘use of the inaccurate and misleading certificate before ‘mentioned.

~ As above indicated, counsel cite and rely upon the case of James D.

Rankin et al., supra, with Wthh they zealously. endeavor to. recon-
cile the Ia,ter case of Newinan ». Barnes, supra, in each of which-
]udgment was rendered in- accordance with the act of 1881 and entry
thereafter made by the . apphcant for patent without. proceeding -
" de movo. The substance of their contention is that, in addition to

e the fact that the earher case is not referred to in the later or else-'- B

" “where overruled it would ‘appear from the statement of the later case >
“that the apphcant for patent thereln applied to enter without proffer
of evidence of perfectlon of title, and that it was because of her -

rehance upon the same showing as to title which the court had o

re3ected as 1nsuﬁ501ent ‘thdt her entry was canceled by the depart-
: mental decision. Far from anythlng thereln to. sustam thls ‘conclu-
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sion, the grounds upon which the entry was canceled were stated by -

- the Department, after reciting the statute -and -the ]udgment Wh1ch S

had been entered by court, as- follows (pp. 258-9) :

. In view of the plzun and u_nmlstakable language of the statute, together with
the finding -of :the court, and the facts, it would seein. to be idle to argue that -
_ " the claimant had any right to malte entry after the rendition of this:judgment.
The statute provides for the submission of controversies -between. rival mining
clalmants to-a court of competent ]urlsdlctlon for the purpose of settlmg any
-dispute in-regard to thelr possessory rights. ’ :

It is also wisely p10v1ded that where neither party -is entitled to Judgment
-the court shall so find. - It svould seem that -the last paragraph-of the act .of -

March 3, 1881, -supra, was suflicient in itself to .preclude the local office from
. enter talmng the. apphcatxon to enter the Jand after judgment Lad been renderéd

. by the court. . So far as the record before me Shows the proceeding was- regula1
“Cin every way and there is no complamt made to the jurisdiction or. otherwise;
- -g0 ‘far-asthe court proceeding is concerned. - In v1ew of ‘this, it is. difficult to. -

.eonceive ‘upon -what hypothesis. the claimant. was’ ‘allowed to make -entry: In

v1ew of the Judgment rendered; it became entirely: immatérial whether the
qssessment work - was done for the year 1893 under -the former entry, or for

_any other yeal as they had no right to the property. -

The views thus expressed are wholly at variance ‘with the pos1t10n '

“taken without argument upon the question in the Rankin case; and

that case was therefore by the later case i clear effect, and it is.

'hereby expressly, overruled. :

‘Counsel also cite the following language used by the court in the'

.case of Creede &c. Co. v. Uinta &c. Co. (196 U. S., 837, 854) :

It would ‘seem, therefore, from. this review of the authorities ‘as -well as from
- the foregoing comsiderations that, as between the Government and the locator,
it is.not & vital fact that there was a discovery of mineral bei‘me the ‘commence-
. “ment of any of thé steps required to perfect a location,- and that if. at the time

" .of the entry everything had been done which entitled the ‘party’ to ‘an entry,
te, wit, a discovery and ‘a perfect location, the Government would not. be justi-

_fied in. 1e3ect1ng the -application -on the. ground that the customaly order of

Vprocedme had not been foilowed. " In other words, the Government -does not,

by accepting ‘the entry ‘and COnﬁI‘mlng it by a patent determine -as to the

‘order of proceedings pI‘lOI' to. the entry, but. only that all requued by law have
- been taken. ) :

This language is cOnceiVed'by them to sustain the vieW that it was -
- lawful and regular for the applicants for patent to proceed to entry-
“urider their apphcatwn, following the judgment, upon performance
of all acts in respect of their alleged location essential to the perfec-
tion of a possessory title in themselves; and that the validity of their
entry was dependent only upon the performance of those acts prior
" to the time the entry was made, W1thout prosecutmn of patent pro-
ceedings anew.
-> The case, however, 18 in no partmular in pomt and the language 50
used in the opinion- does not even inferentially sanction the course
* pursued in the case at bar. That case, which arose between a lode
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patentee: and .a.tunnel claunant was not an adverse proceedmg pur—
“suant to section 2326 andof course did not embrace a judgment in
accordance with the act.of 1881, The- language above quoted is a por-
tion of the argument in demonstration of the evidentiary character
of an entry and patent, lawfully secured, with respect to the actual
‘performance but not the order of performance of the acts requisite
* to'a valid location, in general. ‘The court does not intimate that pro-

: ceedlnws talken without authority of law are cured by the issuance of -

- patent. L
 In view of the Judgment entered by the court the further proceed-
- ings so prosecuted by the Leonard applicants were unlawful, and the
entry allowed thereunder and patent thereafter issued were so allowed:
and issued Wlthout authorlty of law, In the judgment of the Depart-
ment the case presents clear grounds for the interposition of a court’
- of equity; at the instance of the Government, looking to the. cancella-
~tion of the erroneously issued Léeonard pé.tent so obtained by misrep-
resentatlon, and the restoration of the lost jurisdiction of the land
department, in order that, by a proper enforcement of the require-
. ments of the mining liws, Brien. may be afforded the opportunity
- which is due him, in view of his continued claim of right to the prem-
ises’ involved; to: secure in the tribunal of exclusive ]urlsdlctlon a’
, detcrmlnatlon of the disputed question of the right of possession.
‘See cases-of Moore ».-Robbins (96 U. S.; 530, 533) ; McLaughlin .-
“ United States (107 U. S., 526, 528) ; Western Paclﬁc R. R. ». United
States (108 U. S., 510, 513) United States ». Minor. (114 U. S.,:233,
240-4) ; Mullan ¢ al. 9. United States (118U S., 271, 278-9) 5 Umted -
- States ». San Jacinto Tin Co. (125 U. S., 278, 285 6) ; United States
». Beebe (127 U. S., 338, 842) ; United States v. Tron Silver Mining
Co. (128 1. S., 673, 676) Williams ». United States (188 U. S., 514,
517) ; United States v. M, K. & T. Ry Co. (141 U. S., 358, 380—
San Pedro &ec. Co. . Umted States (146 U. S., 120, 132) Germanm‘
Iron Co. ». United States (165 U. S., 379, 383—4) United States .

- American Bell Telephone Co. (167 U. S 9294, 989-40) ; Duluth & Iron‘ -

- Range R. R. Co. ». Roy- (173.U. 8., 587, 590)
- The record is returned, with the dlrectlon that the patentees again
~ be called upon to surrender the title under thelr patent and: to recon-
vey by sufficient deed the patented . premlses to the United States,
within thirty days from notice; and if at the end of that perlod they
have not so complied with. the demand, - your office will forthwith
prepare and transmit to the Department officially certified copies of
~the pertinent portions of the record, as herewith separately scheduled, -
‘“with your report in the premises, upon receipt whereof the case will

""be submitted to the Department of Justice with recommendation that -

- suit be 1mmed1ate1y 1nst1tuted to secure the vacation and cancellatlon
'ot the outstandmg patent. '
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, -»ISOLATJ:D TRACTSP—SECTION 2455, R. 8., AS AMENDED BY AcT OFJJUNE ‘
) e, 1906 : .

..‘,_‘.vj‘}w PO

. CIROULAR.

DEPARTMENT OF THE INTERIOR,
' " GeneraL Lanp OI‘I‘ICE, s
: - Waskmgfon,]) a., July 18 1.906’
' REGISTL‘RS AND RECDIVERS, United. States Land Oﬂwes

 Sirs: Hereafter the sale of isolated tracts will be governed by the
provisions-of the act of June 27, 1906 (Pubhc——No 303), amendlng .
_ section 2455 of the Revised: Statutes . ‘

All such sales shall’ be made in the manner and form herelnafter—

: prov1ded and all 1nstruct10ns in conflict herewith are superseded.
L Apphcatlons to. have isolated tracts ordered into market should '
“be filed with the reglster and receéiver of the local land of.ﬁce in the _

K district Whereln the lands dre s1tuated

-2, Apphcants must show by their own afﬁdawts, corroborated by
‘two witnesses, the’ character of the land; that if contajns no saline,
_Stone or ‘other minerals; the “damount, klnd ‘and ‘value of tlmber'

thereon, 1f any ; whether the land 1s occupled and, if so, the nature
of the occupancy, for what purposes the land is chleﬂv valuable, and
\ Why it is desired that the same be sold. - L ,
AR The local ofﬁcers will,” upon the recelpt of apphcatlons, enter -
“them.in pencll upon the tract books and 1mmedlate1y thereafter for—,
- ward same to the General Land Office. R '

4. Reglsters and receivers must carefully examine thelr plats and o

records, and in transmitting applications report the status thereof

and the existence of any objection to the offering of the lands for sale. -

-5, The filing of apphcatlon does not affect the status of the land
nor segregate the same prlor to the approval thereof by the Greneral
“Land ‘Office, nor does it give applicants any. preference ‘right over
others who may de51re to purchase the land at any sale that may be -
had thereunder as the land must be dlsposed of to the hlghest bidder..
6. If the 1and is ordered into market. the local officers will be so

kS advised and directed to give apphcant notice thereof and allow hlm 30 -

days within Whleh to dep051t with the recerver, an amount to cover
the expense of such sale including cost-of pubhcatlon of notice.

1. ‘When lands are ordered to be exposed at pubhe sale, the register
and receiver will cause a notice to be pubhshed once a week for five
consecutive ‘weeks (or. for" th1rty consecutlve days if a daily paper),'
: 1mmed1ate1y precedlng date ‘of sale, in a newspaper to be designated
by the reglster as pubhshed nearest the land described in the apphca—"'
}'The register will ‘also cause
a. s11n11ar notlce to be’ posted in the Iocal 1and ofﬁce, such notice- to
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" remain so posted during the entire period of publication. - The appli-
- cant must furnish proof that publication was duly made. '
8. At the time and place fixed for the sale the register and receiver
will read the notice of such sale and allow all qualified persons present
an. opportunity to bid. - After all bids have been offered the local
“officers will declare the | sale closed and announce the name ¢f the
highest bidder, who will be declared the “purchaser, and he must
~within ten days from such notice furnish ewdence of his c1tlzenshr :
: nonmmeral and nonsaline affidavit- (I‘ orm 4—069), or nonsaline. afli
~davit (F orm: 4-062a), as'the case may require. Upon recelpt of the- -
-proefs payment for the land, the local ofﬁcers will issue the proper
ﬁnal. p 5 S, 3 . SaGH
9. NoTands shall be sold at less than $1 25 per-acre. Should any of-
the lands so offered be not sold the same will not be regarded as subject-
‘to private entry unless located in the State of Missouri (act March 2,
1889, 25 Stat., 854), but. may. aeam be offered for sale in. the. manner
-hereln pr0v1ded for. )
10. Promptly after each sale the local’ ofﬁcers Wlll forward to the
* Greneral Land Office a report showmg the lands f)ffered indicating the
sales, date thereof, number of certificates, and names of® purchasers..
Cash papers will be issued, as in ordinary cash entries, indorsed ¢ Pub-
lic Sale,” and reported in your current monthly returns. - With the-
" entries must also be forwarded thé afidavit of pubhsher Showmg due
publication and the register’s certlﬁeate of postmg '
Very respectfully,

G.- F..POLLoo'K, Actmg Oemmiséidner. T;'
Approve‘d July 18, 1906: I '
Tros. Ryaw, Acting Secretary.

[PUBLIC—NO 003 1

AN -ACT-to amend an’ Act ‘entitled “An \Act to. amend seetlon 2455 - of the Re\nsed
. Statutes of the Umted btates,” apploved Feblualy 96 1895

That" the ‘Act of February twenty-smth eighteen "hundred and mnety-ﬁve,
entitled “An’ Act. to amend section twenty—foul hundred and ﬁfty-ﬁve of - the
",Rev1sed Statutes of the: Umted Sta1es,” be, and the same is hereby, amended
s0°as 1o read as follows:

Tt shall be lawtul: for the Commlssmner of the General Land Oﬁ‘ice to mder
.mto ‘market. and sell, at public auction at the Land Office” of -the district m’
which the land is situated, for not less than one’ dollar and twenty-ﬁ've cents

L per acre, any isolated or dlsconnected tract or parcel’ of the public domain-not .-

exceedmg one -quarter section ‘which, ‘in his ]udgment, it ‘would be proper to .
expose- for sale after at-least thirty days notice by ‘the land officers of the

- district in. which such land’ may be situated: Provided, That this’ Act® sha}l not

- defeat any’ vested rlght thch has already attached Jupon-any pendmg ently or

* Joeation.’”.

: Approved June 27, 1906
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_ _NOTICE FOR PUBLICATION. - (ISOLATED TRACT.)
| i Pueric LAND SALE; v -

LAND OFI‘ICE, \ 190—,

Notice ig heleby given; that as:: dlrected by the Commissioner ofv the General -+ -+ 4

Land: Office, under provisions of‘act-of Gougress approved:June 27,  1806;" Publicz—:
.- No. 8083, we will offer-at: public sale, to"the ‘highest: ‘bidder, at-—— o’clock “my,
on*the ——day of - next; ‘at this office, the— following’ tract of land, to wit:

Any pe1sons claiming adversely the’ above descrlbed lands are adv1sed to file . -

theu' clalms, or obJectlons on or before the day above des1gnated for sale.
- , Register. .
-, Receiver.

NORTHERNPACIFIC. GRANT—ADJU STMENT——ACTS OF JU. LY 1, 1898, AND
: . MAY 17, 1906.

StaTE OF OREGON v, NOBTHERN Pacrric Ry. Co.

‘A-selection by a State under ‘the provisions of the act of August 18, 1894, can
not,. prior. to- approval thereof, be ¢onsidered an “ entry,” within the mean- -
ing-of the act of May 17, 1906, extendmg the provisions of the act of July 1, =

'_'_1898 and the conﬁlctmg clains of the State and the Northern Pacific Rail-

way  Company ' theréfo are therefme not sub1ect to adJustment under the S

" ‘provisions of said act.
_Tlie purpose of the act of May 17, 1906 is to extend relief in- the same class
of-.claims-as provided for in the act of July 1, 1898, where the same were
initiated, within the temltory descrlbed after January 1, 1898, and prior

to May 31, 1905

Actmg Secretwry Ryan to- the 007’)’&%@867/0”67” of the Geneml Land -
(F. L C) , Oﬁce July 20, 1906 RURERSER () O W C)

‘With your oﬂ‘ice letter of the- oth instant was transrmtted a motion-
on behalf of the State of Oregon for review of departmental decision
of June 8, last (not reported), in which you were directed to pro-
ceed with the adjudication of the claim of the Northern Pacific Rail-
way Company -to lots 1, 2, 3 and 4, and the N. % of SW. 1, Sec: 11,
* T.5 Ny R. 28 E., La Grande Jand dlstrlct Oregon, under its grant,

Wlthout regard - to the claim of the State of Oregon resting upon a
proffered list:of selections filed November 16, 1901, under the act of
‘August 18, 1894 (28 Stat., 372, 4‘)2), and - approved by this Depart-
ment July 18, 1905. .~ o

In-the. decision appealed from the facts with regard to the claim -
.of ‘the railway -company under-its grant and of the action upon the
State’s list of indemnity selections, are fully set forth.. The motien -
] alleges error in not takmg 1nto cons1derat10n the act- of Gongress
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bapproved May 17, 1906 (Pubhc, No 172) the first section of Whmh
provides:

That" the prov1s1ons of the act ‘of July ﬁrst elghteen ‘hundred and mnety-

.7 eight (Thlrtleth Statutes, pages five hundred and ninety-seven .and six hundred: -
- and twenty), which provided for the adjustment by’ the Land :Department. of
~ conflicting-claims to lands within the limits of the grant'to the Northern Pacific
"Railroad Company; and also the provisions of the act of March second, nineteen

lhundred  and' one, entitled “An act for the relief of .settlers under the publies

- land- laws to lands within: the indemnity. limits. of’ the’giant to the Northerﬁ
"Pacific Raiiroad Company,” be, and they hereby are, extended to include any
“bona fide settlement or entry made subsequent:to. January- first; elghteen hun‘
dred.and ninety-eight, and prior to May. thirty-first, nineteen hundred and-five; .
in-accordance with the erroneous decision of the Land Department respecting

the withdrawal on- general route .of the Nmthem Pacific - Railroad : hetween

~ Wallula, Washington, and.Portland, Oregon, where the same has net since been .
“abandoned: Pr ovided; That all. 11eu selections. made under this ‘act shall be
B ('onﬁned to-lands- within the State Whele the. pnvate holdings are situated.

Tt is claimed that the State’s selection should be considered an ‘entry.
within-the meaning of the provisions of this act-and that ad]ustment
" of the conflicting clalms should have been dlrected under its prov1-
“slons.

- Tt has been repeatedly held by this: Department and the (,ourts that -
there is-in-fact:no seléction, where approval. of the Department is-
" necessary to glve the same validity, until such approval is'given, and
~that all steps prior to-such approval are but a proffer of a selection.
Further, that while for administrative reasons the same segregatlve
“effect has been accorded a. proffered indemnity selection:prior to its
approval as.is accorded an entry-of record, it has never been held to

: be, while awaiting departmental consideration, a technical entry.
"Under the act of July 1, 1898, this Department- has held that a-
* homestead application pendmg on January 1, 1898, is not within the
class of claims subject to adjustment under the provisions-of- the act:
of July 1, 1898." See Northern Pacific Railroad Co. v. Sherwood (28

L.D. 1‘)6) Had the selection i in question been proffered prior to Jan- -

uary 1, 1898, the claim would not have been subject to adjustment- -

. under the provisions of the act of J uly 1, 1898, and it was undeubt-

~ edly the purpose of the act of May 17, 1906, merely to extend rehef
to the same class of claims provided for in the act of July 1, 1898,

" where the same had been initiated, within the country descrlbed after
“January 1, 1898, and prior to May 81, 1905.

“The entlre matter considered, it is the opinion of this Department
that the claim of the State, resting upon its indemnity selection here- .
inbefore ‘referred to, is not withinthe class of claims subject to -
* adjustment, either under the provisions of the act of July 1, 1898,

~or_the extension granted by the act of Mdy 17, 1906.. The motlon is

‘Lccordmgly demed
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CONI‘IRMATION——IIOMDSTEAI)—RAILROAD GRAVT—SECTION 7, AC.[‘ OF
. MARCH 3, 1891. , _

: Travers v. JAcOBSON. :
. ‘Where final certrﬁcate ig-issued upon a homestead entry, subJect to the tlaim of

- the Northern Pacific Railway Company uider  its’ grant, ‘which claim s .

subsequently relinquished under-the provisions of the" act of July 1, 1898,

i ) ‘the adverse claim of the company, while pending, is not'a contest or protest -

against the validity -of the- -entry; within the’ meaning of -the proviso to- sec-

. 'tion :7-of the.act of March 3, 1891 such as vvould prevent COI]ﬁIlIl&thll: B

theleof under sald gection.. -

' 40tmg Secretary Ryan, to-the OOmmwszoner of tﬁe Geneml Land- .
CELLLGY: L Office, July 20, 1906. - - C(JL. MGC) ;
S Charles: J acobson, on June 1, 1897 made homestead entry for the

'SE. } of Sec. 33, T. 53. N-; R. 19 W., Duluth.Jand district, anesota
On August 22 1898, J acobson having submitted. commutatlon" .

' proof the loeal. ofﬁcers issued final eash certlﬁcate (urider depart-

mental order of February 28, 1898), subject to any -claim. the North—v A

-ern Pacific-Railroad Company might . have.

On October 17; 1905, the Department accepted rehnqmshment No 6,
supplement “Aj » enecuted September 23, 1905, under the act of July -

1, 1898 (30.Stat.; 597, 620), by ‘the Northern Pacific Railway Com-
pany, successor 4n interest to the Northern Pacific Railroad Com-
_pany—which relinquishment embraced the tract entered. by said
- Jacobson. -Thereupon your office, on Noveniber 1, 1905, adv1sed the

local officers that the final proof submltted by J acobson would. be

- exammed w1th a view to patenting:

.. On Iovember 7, 1905, James L. Travers ﬁled aiﬁdawt of, contest.
alleglng, in. substance, failure to establish and:maintain res1denc_e_‘,
. and-to cultivate and improve. the land; and. that his’ commutation

proof was. fratdulent. This- apphcatlon to contest was re]ected by
‘the local officers. because. iore than two years had elapsed smce the o

issue of final receipt and certificate.-

~ The applicant appealed; and your of‘ﬁce on December 9, 1905 sus-

‘ﬁtalned the judgment of the local ofﬁcers, and. re]ected the apphcatron
to contest, on- the- ground that more than seven years had elapsed
~since the issue of final receipt and -certificate, and hence the entry is

confirmed. by the proviso to section 7 of the act of March 3,.1891 (26

Stat., 1095). . .
The apphcant has appealed to the Department contendmg “ that

. ‘the adverse claim of the Northern Pacific Railway Company to the
“traet. in question. constituted a pendlng contest or proceedmu agalnst o

“the Vahdlty of the entry.”
- The proviso to said. sectlon 7 reads as follows

e That aftersthe lapse of two. years' from the ‘date- ot‘ the: issuance of the' :
receiver’s receipt, upon the final entry of any tract of land under the homestead -

, timber- -cultire, desertdand orpre- emption: laws, or under this act, and when
. “there shall be no pendmg contest or protest agamst the vahdlty of such entry,
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the’ entryman shall ‘be entltled to a patent conveylng the land by hlm entered
and the same sha]l be lssued to h1m :

But for the claun prev1ouslv asserted to this land under the North-
er Paolﬁc land- grant there would be no qnestlon as to the: apphca—' :
tion of the provisé to section 7 of the act of March 3, 1891, Supra,. -
before referred ‘to. . The’ conflicting: claims of the’ rallroad company

' and Jacobson to this Iand have been ad]nsted under the provisions of-
the act of July 1, 1898, supra, by the company relmqulshmg its. clalrn"
to thls Jand. - The act 0£1898. prov1deS' : "

cand. all rlght t1t1e and 1nte1est of sald 1a11road grantee 01 ity successor‘ n_
1nterest 1n and to any. of-steh tracts WhICh the said. 1a1110ad g1 antee or its suc- -
cessor ' in mterest may 1e11nqu1sh hereunder ghall revert to the United States
and such tracts shall be treated under- tlie laws thereof in. the same manner as“ .
if no rlghts thereto hadever vested. in the said railroad’ grantee, and all quahﬁed'_
persons who have oceupied and may be on sald lands-as herein provided; or. WhO)
have purchaged, said -lands in- good - fdith as aforesaid, their. heirs and assigns,
sha]l be pernntted to p1ove thelr tltles to sald lands accordlng to law, as if. sald_
grant had never been made : ;

_This would seem- to render proper ‘the. dlsposmon of anv 1andf
rehnqulshed by the rallroad company under the provisions of said
act in: the same manner .as though the railroad grant had never
embraced the same; and when “thus considered it ‘seems clear that -
Jacobson is entltled to the protectlon of the proviso to section 7 of "
the. act of March ",1891 supm, and that contest of sald entry ean_' e
not now be. accepted‘ - :

“The decision’ _appealed from is therefore atﬁrmed and Travers 5
application to contest will stand re]ected '

CIFIC GRANT—ADJDSTMENT—ACT OF JULY 1, 1898.

: T NORTHERN PACII‘IC RAILWAY COMPANY. el
All the odd numbeled sectlons ywithin:the ovellap of the: glant eastwald from.', i
- ;Portland Oregon made to the Northern. Pac1ﬁc Rallroad -Company. by" the ]

act of JuIy 2, 1864 and {he grant northward from sald point’ made to sald*l
company by the joint resolntlon of May 31, 1870 were by vntue :of" theli'
decision of the Department of July 18, 1895, in’ the case 6 Spauldlng v
s Northeln Pa(nﬁc Railroad Company, in dlspute at the date of’ the passage .
. 'of the act of. July 1, 1898, and $ettlements made upon any portion of sald';.
s -lands subsequent to that deCISIOIl and.on.or ‘prior to January .1, 1898, Weref‘
'; made under a 1u11ng of the Interior D )epaltment within the meaning.of that:f :
- . act even tLough upon lands theretofore patented to the Company, and’ where
“such lands were tiot sold’ by the company pr101 to July 1, 1898, the conﬁlet-,,,
ing claims:of the setilers and the: company: thereto are subJect to adJust-}
".'mént.under: the prov1s1ons -of -said- act! ’ . e

'Actmg Secretary Rian 10 the OOmmzsszoner of the Geneml Lcmdv k

(F LC) . .. Office, July 20, 1906 : C(FLWLC )f'

Under date- of June 15, 1905, this: Department approved a list of

: 1ands, No. 78, containing certam lands Wlthln the limits of the North-:
< 580=—voL 35—06 M—4 ‘
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“ern Pacific land- -grant in the State of Washlngton, included in indi-
vidual clalms, the claimants having elected to retain the lands under-
the provisions of the act of July 1, 1898 (30 Stat., 597, 690), and from
your office letter. of the 5th 1nstant it appears that upon being advised
thereof and furnished a copy of the list the Northern Pac1ﬁc Railway
Company, successor in interest to the Northern Pacific Railroad Com-
pany, executed what is denominated as rehnqulshment No. 73, State
of Washington, including a portion of said lands embraced in said
list, which relinquishment you recommend be aocepted
- The rehnqulshment being in conformity with the reoulatlons 1ssued
under said act is herewith returned with the acceptance of the Depart- -
ment noted thereon and you will advise the: company thereof and

“inform it that upon proper application selection-of other lands will
be permitted in accordance with the condltlons and hmltatlons of the
act of July 1, 1898, sUpra. '

With regard to the remainder of the lands included in said list not
embraced in said relinquishment, the company furnishes evidence 01‘
sale of a portion thereof, only one tract of Which namely, the northé
west quarter. of the northwest quarter of Sec. 1,78 N, R. 1 E., was
sold prior to the passage of the act of 1898, to wit, September 16
1891, This tract having been sold pI‘lOI‘ to the passage of the act
does not seem to come within the provisions of the act, and I approve
of your recommendation that the individual clannant ‘thereto -be
advised thereof and permitted to transfer his claim to other lands, -
as provided for in the act, retain the remainder of the land, ‘excluding

- said forty-acre tract, or to have his contest with the company decided

on its merits. _

With regard to the land included in the individual claims of Jacob

B. Stauffer, August Sprick and John S, Behrens, it appears that these

claimants made purchase of ‘the lands involved from the Northern
Pacific Railway' Company, thus terminating their contest, and the
lands included in their claims should be stricken from the list hereto~—
fore approved. :
' The individual claim of Charles Petersen covered the fractlonal
3 of SW. { of Sec. 7, T. 4 N, R. 2 E., his election being filed in

the local land office April 7, 1904 and the showing filed by the com-
pany evidences a sale by the rallway company to Petersen of the NE. -
1 of SW. 1 of said section 7, on June 25, 1904, ; and a sale made the
same day to John Wampler: of the frzictional NW. L of SW. 1 of said
section 7. The Department is inclined to the view that by Petersen’s
action in purchasing of the railway company he terminated his
contest - with the company and hls land should also be stricken from -
the list heretofore approved

" No relinquishment is made of the lands 1ncluded within the indi-
vidual claims of J. B. Prutzman, Henry Groth, Arthur Whitney,
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Frank J. Morgan, Ellen Kelly, Frank J. Spencer and.Clark P.
Wood, the reason given in letter from resident counsel forwarding
their relinquishment, No. 73, and other showing, being that “the
- records of your office show that there were no contests pending against
- the company at the. date of issuance of the’ ‘patent [May 27, 1895];
.and same-should-therefore be eliminated: from the -demand. » Wlth
recrard to this class of claims your office letter reports: _

' As thie parties. claiming these patented lands adverse to the railway- company
. were asserting. thejr claims Janualy 1, 1898, in. good faith, unde1 the ruling
of: the  Department: in the case of Spauldmg V8. that company (21 L D., 57),
wherein it was held -that lands smnlally s1tuated weré ‘excludéd- from the rail-
way grant May 31, 1870, and: were subject to dlsposal as forfeited lands. under:
the provisions of the act of September 29, 1890, I am of opinion, in view of the
decision of the Supreme Court-in the case of Humbird ef al vs: Avery et al. (195

U.: 8., 480), that these cages. are clearly within the: act of July. 1, 1898, and
subn:ut the matter to the Depa1tment for 1nstruct10ns

- The decision of the supreme court in the case of Humbird' et al. v.
Avery et al. , supra, held that the act of 1898 was apphcable to lands .
patented both before and after the passage of the act of 1898, pro-
vided they were in dispute‘and were of the character of lands deﬁned
in said act. . It may be, as-claimed, that these lands were not actually

¢ claimed adversely to the company at the time of the issue of the pat-

ent, May 27,.1895. It was held by this Department however, in the
case of Spauldlng ». Northern Pacific Railroad Company, supm,_
which was decided July 18, 1895, that “(syllabus) :

"At Portland, Oregon, the Northern Pacific has two grants, 'th‘e/‘ﬁ'rst for the
line eastward, under the act of 1864, and the second n01thwald under the joint
’ resolution of 1870, and, so far as the limits of the grant east of said. city over-:
laps the subsequent grant the latter must fail; and, as the road at such point
eastward is _uncons_tlneted ‘and the grant therefor forfeited by the act of Sep-
tember 29, 1890, the lands so released from said grant, do not inure to the later
' grant but are subject to disposal under the provisions. of said forfeiture aet

ThlS put in dispute all the lands Wlthln the - overlap defined,
_Whether patented or unpatented and had the government’s contentmn

been finally -maintained in the suit thereafter brought to test the

rlghts of the company Wlthm said overlap, thé patent issued for lands
in said overlap to the grantee claimant would, undoubtedly, have
been canceled and annulled. It can Aairly be sald therefore, that
after said decision all the odd-numbered - sections. Wlthm said overlap
‘were in dispute and that settlements made upon any portion of these
lands were made under ruling of the Interior Department as defined
in the act of 1898.  That a bona fide settlement could have been made
. upon ‘'said Jands even though patented, after said decision, see deci-

- sion’ of the supreme court in the case of Lake Superior ete. Co. .

Cunninghani (155 U. S., 854, 384, 385). .
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i It is the 0p1n10n of thls Department that the questlon as to: Whether
the title to the lands involved can be fairly considered -as being. “in
dispute” at the date of the passage of.the act and “at the time the
individual claim must have been initiated, to wit, January.1, 1898, .

determines the applicability of the act of July 1, 1898, rather than
the basis of the railroad claim. . :
It is serjously contended inthe bmef hereWIth that the act does
_not apply where the’ railroad.claim. rests on a patent,. but only to
lands “to ‘which the right of the grantee or its lawful successor
isrclaimed to- have attached by deﬁmte locatlon or select1on ” before

patent

" Any claim made under the grants of pubhc lands in ald of the con-

etructlon of railroads must attach, if at all, either by definite loca-

tion, if Wlthln granted or place. hmlts, or by selection, if ‘within
qecondary or. indemnity limits. No rights attach by - the issue of
patents. - The patents are only the evidence of tltle or rights attached

and ﬁxed in the manner- indicated. . -

‘ The entire matter considered it must be held that the class of lands
‘ here cons1dered were in dispute at the date of the passage of the act
of 1898 that they were settled “upon under the ruling of the Interior
Department on or prior to J anuary 1, 1898, and as the-company does -
- not report a Sale ‘of the lands prior to the passage of said act they
-are within the scope of the act of 1898, and I have to direct that the
company be advised of this 1uhng and again invited to make relin-
qulshment of the lands; failing in whlch you Wlll report the matter
o thls Department for further action. ,

STATE SELECTION—WITHDRAWAL—I‘OREST RESERV]]

STATE ‘OF IDAHO

Where su1vey of a townshlp 1s made upon apphcatlon by a State unde1 the act.

of’ August 18, 1894, but prior 1o the filing ‘of the plat thereof the township. .

" ig temporarily -withdrawn-with a view. to its possible:inclusion’ within a
contemplated forest. reserve, and ‘the State- iy thereafter; within ~due  time
after.the filing of the plat of survey, pelnntted to make selections of lands

o _'therem subject to final determination of the boundarles of the contemplated

: 1eserve, the land department has full authouty, the estabhqhment of the

- “forest reserve embracmg the -lands in questlon being determmed upon;, “to
-cancel- such selections ‘with-a view to- preservmg the’ lands covered thereby

- -to.the reservatlon when' created. : :

» Actm(] Secretary Rycm to the Oommzsszoner of the Geneml Lcmd N
(F. L. C) o Oﬁioe, July 21 1906. o (F.W. C)

_ The Department has considered the appeal: by the State of-Idaho:
- from your office decision of March 3, 1906, ordermg the eancellatlon
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'of selectlons made of certaln descrlbed traets 1nc1uded in what is

. known as list No. 8, Lewiston, Idakio, land. district; being in partial .

satlsfactlon of the grant made by the act of July 3, 1890 (26 Stat
216).

" From the facts set forth in the decision appealed from, the, appeal
being a mere formal appeal, the following appears:

‘August 20, 1900, the State applied for the survey of T. 26 N., R.

L 1 W., under the act of August 18, 1894 (28 Stat., 372), and upon said

application the township was accordingly withdrawn from settle--
ment and entry. The survey of the township was executed in the
field during the months of June and July, 1901, the plat of survey
. was; approved July. 11, 1902, and filed in the district .land office
- May 8; 1903." Prior to the filing of the plat of survey, to wit, on
- November 14, 1902, this township, with other lands, was temporarllv
- withdrawn pendmg examination with a v1eW to its p0531b1e 1nc1u51on
Wlthm a forest reserve. ; :

July 6, 1908, and ‘within smty days from the ﬁhng of the townshlp ,
plat of survey, the State filed the list of selections including the
- tracts here in questlon, which, it appears, was. accepted sub]ect to
the final determination of the boundarles of the forest reserve to be
thereafter created. :

The creation of a reserve, 1nclud1ng the land here in question, hav- -
ing been determined upon, your: office orders the cancellation of the
selections in question, from which action the State has appealed
As before stated, the appeal is. merely formal it being stated:that
- argument will be submitted in due season. As the appeal was, filed

April 16, 1906, more than three months has since expired ‘and - no .

- argument has been filed. It is therefore determined to dlspose of
the matter Wlthout 1onger awaltmg the filing of a brlef on behalf of
the State. :
In the case of the State of Utah (33 L. D. , 283), the condition was
presented of like selections, allowed under smular conditions, which
your office failed to cancel prior to the creation of the forest reserve,
and by the terms of the proclamation creatlng the ‘same-all lands
were e‘{cepted therefrom which had. been prior to the date thereof
embraced 1in any legal entry or covered: by any lawful filing duly of.‘
record in the proper land office, ete: Under. these “circumstances it
was held that the State’s selection was a valid selectlon and was saved

by the exception in the proclamatlon creatlncr the reserve In v_sard o ’

- decision it was said:’

4 is clear. that .your ofﬁce mlght have, as soon as the reserve was determmed
upon, ordered the cancellation of the selections allowed subject to. the creation
of the forest reserve. In other WOldS, your office could have, before submxttlnd
the. proclamation creatlng the forest reserve to the Presxdent for his approval,
: cleared the rec01d of all” clalms which were then subJect to termmatmn ’ :

”
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The purpose of the actlon taken by your ofﬁce was to clear the
record of these ‘selections before the creation of th_e, reserve, thus
pfeserving the lands to the reservation to be hereafter created, and in
the opinion of this Department there is full authomty for the actlon'
‘taken. S

The decision appealed from is accordanly afﬁrmed

MINING CLAIM—FORFEITURE PROCEEDINGS—CO-OWNER.
RepeaTER AND OrmER LoDE CLAIMS.

A stockholder in a corporation which is the owner, in whole or in part, of a
mining claim has’ in hxmself no title in or to ‘the claim separate '1nd dis-
tinét from that of tlie corporation, and therefore is not a co-owner with.
the corporation or the other sharebolders therein,.or. with other part owners

" "of the claim, and is not qualified to take advantage of -the forf_elture pro-
+ visions. of section: 2324 of the Revised Statutes:

Acting Secretary Rycm' to ﬁze - OOmmz'SSz'onér of the General Land
(F.L.C) Office, July 83, 1906. : (E. B.C.) .

Februarv 9 1904 R. A Wallace made entry for the Repeater,
Telegraph Duplex, and Telecrram lode mining claims, survey No.
© 16,621, Leadwlle, ‘Colorado, land district. - The Telegram location
is not 1nvolved as the entryman has shown full ownership in himself
_ by conveyances from the locator and his grantee, but as to the other :
claims named his ownership is claimed by reason of forfeiture pro-
ceedings instituted August 29, 1902, pursuant to section 2324 of ‘the
Revised Statutes.

December 2, 1904 your office -directed that the entryman be Te-
quired to show cause why the entry should not be canceled as to the
three claims first named, for the reason that forfeiture proceedings
. under the statute could not be prosecuted by a stranger to the title,
the same being avallable only in behalf of a co-owner.- A showing
was submitted, and, on April 21, 1905, your office decided that the
same was msufﬁment and adhered to the decision of December 2, 1904
The entryman has appealed. -

‘From the record it appears that by deeds dated March 3, 1896, the
Mount Bross Gold and Silver Mining Company an Jowa corporatlon
(hereafter styled the company), obtained title to an undivided two-
thirds interest:in the three claims here in question, while G. W.
Brunk owned a one-sixth interest and W. W. Porter the remfunmg
one-sixth interest in said claims; and that from August 29, to Novem-
ber 28, 1902, the entryman caused to be published an alleged forfeit-
ure notme, addressed to the company,G W. Brunk and eight others
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(said W.W. Porter not being. named thereln), reciting, in subatance,
that he had enpended durlng the years 1900 and 1901, $200 in labor
and 1mprovements upon each of the three claims, in order to hold .
sard claims under the provisions of said section-2324, and that if .
- within ninety days after the publication the parties named failed or
’refused to contribute their proportion of such expenditures as co-

owners, their interest in said claims would become the property of
their co-owner, R. A. Wallace. Affidavit of publication of the notice

was made and recocrded. On. October 26, 1903, R." A. Wallace- exe-.

‘cuted and caused to be thereafter recorded his aﬁidawt alleging that
the parties named in the notice had wholly failed to pay their pro-
‘portion of the expenditures mentioned therein.

On N ovember 23, 1903, the application for patent ‘herein was filed.
In response to the requirement of your office there were filed on

April 6,-1905, a supplemental abstract of t1t1e, copies. of certain rec-.

ords of the company, certain affidavits,. and ar argument by counsel.-
Thereby it is made to appear ‘that the company was incorporated in
- January, 1896, with a capltal stock of $100,000, divided into shares.
of one dollar each that on January 9, 1899, the entryman became
the owner of 10, 000 shares of said. stock that upon and after said
date the company was without funds or means of any kind and failed
and refused to expend any money upon the claims; that it was abso-

o lutely necessary that the annual labor be performed at’ the expense

“of the entryman, in order to protect his alleged interest and property
in the claims; that the required annual labor was performed at the
‘request and expense of the entryman and was paid for by him; and
‘that the same was not performed at the expense of the company,
as was erroneously stated in the affidavits of labor on record.”

Counsel contends that the entryman, by reason of his ownershlpﬁ ,
.~ of stock of the company had an interest in the property of the com-
pany, and by virtue thereof became a co-owner in the claims involved.

November 11, 1905, there was filed a quit-claim deed, executed
June 10, 1905, by the company, -and duly recorded, Whlch purports
to convey- to the entryman all the rights, titles, and 1nterests of the
" company in and to the claims in question.
. The Department can not agree with-the entryman’s contention as

to his ownership. A stockholder has no title, separate. and distinet
from that of the corporation, in or'to the property and assets of the
corporation, title being vested in the legal entity, designated as the
corporation or company, which in contemplation of law exists sepa-
‘rate and apart from the pereonehtv of the stockholders composmg
its membership, and a stockholder in a corporation is in no sense a
- co-owner with the corperation or with the other shareholders of the
corporate property.. (Humphreys . McKlssock, 140 D S 304;



b6 DEOLSIONS RELATING 10 THE PUBLIO LANDS.

28 Am. and Eng Ency of LaW, 2nd Dd 899 900 Morawetz on
~Private’ Corporations,- ond BEd., sections 233, 23( Yo o ’
. ‘Section 2824 of the Remsed Statutes, relatlng to forfelture pro-
, :ceed1ngs by a co- owner, provides a strict statutory and summary
. remédy; which, when the conditions are comphed with, wholly divests
_the” dellnquent co-owner of h1s entire ‘right and interest. - Stch a'
o 'statute, creating as it ‘does a forfe1ture, must be strictly construed,
and to be effective it terms must’ be fully complled with, * (2 Lind-
. ley.on. M1nes, 2nd Ed, p. 12147 The Gooldeén and Cord: Lode Mining
Clanns, 81 L.'D., 178; Turner . Sawyer, 150 U. 8., 57 8.) "One who
~ has merély an 1nchoate title, as the, holder of a sher1ff’ ‘certificate of
'purchase under an’execution salé and as the assignee of ]udgments,
- which are liens agalnst the claims or" ‘interests. there1n, isnot ‘a ‘co-
- ‘owner W1th1n the meaning. of the statute (Turner v, Sawyer, supra), -
and . with stronger reason may it be said "that one who' has no title
-or ownership Whatever 1s not a co owner W1th1n the 1ntendment of ]
sa1d statute. : :
~ The Department ﬁnds that, dur1n0' ‘the-years covered by the: alleged
o expendltures and during the time. of the attempted forfeiture pro-
. ceedings, R. A. Wallace was not a, co owner in the locatlons in ‘ques-
“tion, Because he -was not a co-owner, he, by ‘said proceedmgs, did
‘not-and could not.acquire any ownersh1p in the premises. - Further-
‘more,” there is an outstandmg one -sixth interest; which he’does not.
‘even pretend to have’ ‘acquired.” To support the entry, the piroofs -

must show.that the full ownershlp is in'the entryman (The Golden -

‘and Cord Lode Mlmng Clanns supm, Thomas ‘et al v, Fllmg, 25
. L D., 495.) '
' Upon the record. presented 1t appears therefore that at the date
_of the filing of the appllcatlon for patent ‘herein the entrvman had -
;".,‘,‘no ownersh1p whatever to the three claims 1nvolved upon which
{f_lpatent proceedmgs ‘could: be predicated. Tt follovvs that ‘the entry
,as to such locations must be cancéled. ‘ :
The dec1s1on o:E your oﬁ‘ice is aocordmoly afﬁrmed

CROW INDIAN LANDS—PURCHASER oF IMPROVEMENTS—PREFERENCD -
» ‘RIGHT OF ENTRY.. ., v ‘

INSTRUCTIONS :

DEPARTMENT OF . THE: INTDRIOR, B
- GeNERAL Lanp Orrice,
S - Washmgton,D a., Julg/ 23 1906’
B Regzszﬁer and Recewefr, lel’mgs M ontana. - .
+* GmentiEMEN: The act of Apr11 97,1904, and the Presldent’s proc-
"lamatmn of May 94, 1906, provide that purchasers of certain Indian .=
‘Jmprovements have a preference r10fht for th1rty days after the land
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is open. to entry Wlthm Wh1ch tomake entry of the lands covered by
said improvements, not exceeding one hundred and s1xty acres.

“You dre advised that such preference right of entry is ot defeated
for the TIndian allotménts embraced W1th1n the withdrawals of May

21, 1906, dnd Jiine 16, 1906, under the act of. Jurie 17, 1902 (32 Stat.,

588); for reclamation’; purposes. -
~The purchaser of an Indlan S 1mprovements Wlll acqu1re a prefer-
“ence right of entry ‘only within the limits of such Indian’s allotment,
~ not exceeding one hundred and sixty acres, except that purchasers of
_improvements on an allotment containing less than one hundred and
sixty acres will be allowed to make entry. for additional contiguous

Jand sufﬁc1ent to make one hundred and sixty acres Whether the addi-

" tional®land is within the - W1thdrawal for reclamatmn purposes or

outs1de thereof. = 7 7 ‘
Very respectfully, e G F ‘Porrock,

: L e Actmg OOmmzsszoner

Approved July 23 1906 L : :

T THos RYAN, Actmg Secreta;ry

HOMESTFAD—SECOND ENTRY——AC’I‘ OF APRIL 28, 1904

I‘RANK BEESON
‘ The rlght 1o make second ent1y aceorded by the act of Aprll 28, 1904 1s'
. limited to persons who prior to-the passage of the act actually entered
other lands’ under the. homestead lav.
There -is no:provision .in the act of: April 28, 1904 authorizing. a second entry
based. upon' settlement made prior. to the passage of the act, ‘where the
original entry was not made until subsequent to that time. :

Actiﬂgi -Se_crezfdry‘ Ryan to ﬁte Commissioner. of ﬁke'G'enerdZ_ V,La-naln
(F L. C) - - Office, July2 1906. (B0 P
‘Frank Beeson has filed motion for review of departmental decision

of March 10, 1906, affirming the action of your office denying his
application to make entry, under the prov1s1ons of section 2 of the

L 'act of April 28, 1904 (33 Stat., 547), of the NE. } and the NW. 1 SW.

%, Sec. 15, T. 23 N., R 53 VV Alliance land district, Nebraska, as -
~add1t10nal +0 orlglnal entry made May 20, 1904,. for the SE 3 of

sa1d section. - =

. He asks also that he be allowed to- show that he lld,d actually set—
tled -and ‘was residing upon the land covered by his original:entry
prior to the passage of said act - (supm), and contends that hisiset-
'tlement_rloht thus acquired extended to the tracts embraced in his
rejected application and that such right should be protected. '~
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-Even conceding that this. ‘applicarit did in fact establish settlement
as alleged, a careful examination of the act in question, upon which
the right to malke second entry depends, fails to disclose any ground
upon which the Department would be warranted in allowlncr a second
entry based upon a settlement right acquired before the passage of .
the act, when the original entry was not made until afterwards. By
‘the very terms of the act the right claimed by this applicant was con-
ferred only upon those who had prior, to its passage actually entered'
~other lands under the homestead law. '

Further, it is clear that the alleged Settlement of Beeson only

extended to the land already entered, and not to the tracts described - -

“in his rejected application. Mamfest]y, this was all he interided it -
should do, for at the time he initiated such settlement there was no
law authorlzmg its..extension beyond: such limits.. By hlS act’ in’
making entry for the tract settled upon after the passage of the act,

* he clearly evidenced the intention governing him at the time he made -
_ his settlement. ~ At that time he never intended to.claim a greater
area than that entered. He can therefore claim no relief by amend-
ment of his original application, and as he has no rights under section -
. 2 of said act the departmental de0151on heretofore rendered must be -

~adhered to. ‘
This - decision is without pre]udwe to any rwhts Beeson mlght »
- obtain by virtue of the first-proviso in section 8 of said act (siipra),
- by the relinquishment. of his former entry (David: H. Brlggs, 34 Li-
D., 60). - )
The motion for review is accordmgly hereby demed

Horman ». CENTRAL MoNTANA MI‘N].*]S;COMPAvN‘Y.
- Motion for réview of departmental decisien of April 17, 1906, 34
L. D., 568, denied by Acting Secretary Ryan, July 24, 1906. '
SWAMP LANDfADJUSTMENT—CHAﬁACTER OF LAND.
-LAMPT v. STATE OF MrNNLSOTA :

'Where a claim 1is asserted to public lands in the State of ‘V[mnesoh based
upon settlement made prior- to survey, and the lands upon survey . ‘Lre
returned as§ swamp and overflowed and: are claimed by the State unde1 its
swamp- land grant, the settler will be accorded opportunity to. show - the
true character of the lands by evidence other than the field notes of survey.

Actz‘ng Secretary Byan to the"Oom')msszoner of the General L c'ma”v"
(F.L.C) | Oﬁice July 26, .7.906‘ : (G B. G.).

This is the appeal of John Lampi from your oiﬁce decision . of
October 18, 1905, denying his apphcatmn to contest the swamp-land
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-clalm of the State of anesota to-the NW - of Sec: 24 T. 62 N.,
R 19 °W., Duluth: land district.
Lampi alleges that he made homestead settlement on- sa1d land prior

“to the survey thereof in the field. The field-notes of the survey sub-

sequently made show that the land is swamp and overflowed; and your
~office holds that, inasmuch as the alleged settlement was after the rule
_of adjustment- of the State’s swamp-land grant, adopted March 16,
- 1908 (82 L. D., 65, 88), the case must be decided upon the ev1dence

-of such ﬁeld-notes, no hearing upon such a state of facts being per-
mitted. ;

- The application for the hearmg 18 based upon- the decision “of this
* Department of July 13, 1905, in the case of Culligan ». State of Min-
nesota, on review (34 L D., 22), wherein it was held that in the
ad]ustment of ‘all claims for pubhc lands in the State of Minnesota
Initiated in accordance with law prior to the survey of the lands, in

. instances where-selections thereof are made by ‘the- State under its

swamp-land grant, and the field-notes of survey afford a sufficient
bésis for such selection, the land department will, by hearing or
. otherwise, détermine the true character of the lands, notw1thstand1ng s
the return of the field-notes of the survey.of the township. '
In the decision appealed from your office notes the decision in the
Culligan case, but calls attention to the fact that by departmental
‘decision of October 5, 1905, in the same case, on re-review (34 L. D,
151); the former- dec1smn in said case was modified in such way as to
eliminate from the rule settlement claims initiated prior to survey.
While the Department went further in-its said decision of July 18,
1905, than was warranted by the facts upon which it was predicated,
~ there not being involved in that case a settlement clalm, still it was -
not the intention of the Department upon the re-review of that case
© 4o decide that settlement claims initiated prior to survey were not
‘entitled to the benefit of such rule. Tt is true that at page 153 of

said case on re-review it was said that the rule formeﬂy announced - -

“ would - amount to a return to the departmental decision in the
- La Chance case (4 L. D., 479).” This was a mistaken view: of the
- effect of the decision of J uly 13, 1905, because of the fact that under
the T.a Chance decision the land department accorded hearings upon
_ proper applications by persons asserting settlement claims to lands
~ claimed by the State under its swamp-land grant, whether such seéttle-
ment claims were made before or after the survey of the lands in the
ﬁeld i
Said departmental decision of J uly 13, 1905 the facts considered,
held that in all instances where, prior to survey, claims had been
“initiated to alleged swamp-lands within the State of Minnesota under
“the act of June 4, 1897 (30 Stat., 11, 86), or by virtue of a selection
by the Northern Pac1ﬁc Railway Company under the act of Mareh 2,
1899 (30 Stat 993 994, the ‘parties asserting such clalms would be.
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permltted to show the real character of such lands by ev1dence other
»sthan the field-notes of survey, and the Department upon a’'moest care-
- ~ful consideration of the whole matter is of opinion- that settlement.
~cclaims initiated prior to survey ‘are- entitled to the’ protectlo ‘ 'of this -
" rule as-much“as claims of the! character ‘involved in said de01s1on
A settler who' goes upon unsurveyed lands for the’ purpose “of estab-
lishing a'home, if such lands are’in fact part: ‘'of the viiappropriated
‘pubhc domain, goes at' the -invitation' of the public land laws. If
the'land has not-been’ surveyed he has 110 notice as to Wwhat the: field-
~ notes of a‘subsequent s survey may recite. Unless he may be permltted
to dispute such field-notes, he has no protection whatever against
fraudulent or.erroneous returns, although the fact may" be, and ‘pre-
sumably-is; that thie: land upon which' he settled is not swamp and
overflowed- land ,but such as is desirable for a homestead. Of course,
in:instanices where-the survey has already been made, a persoh “set-
tling: upon such surveyed lands is. charged with notice of the sur-
veyor’s return, and ought not to be permitted to dispute such return,
and thus hamper and-deélay the adjustment of the State’s swamp-
land: grant; but'in instances where such: settlement is without notice
-other:than such as he may get from an examination of the land,
every intendment of the Jaw is in his favor, and he should be per-
mitted to show the real character of the land and thus: secure to h1m—
self the fruits-of his labor: o S ;
- Thé decision appeéaled from is reversed and your oﬁice is dlrected
to-order: @ hearmg : :

FOR’I‘ RICE ABANDONED MILITARY RESERVATION—HOMESTEAD ‘b
) ENTRY .

3

INSTRUGTIONS. - ERSE S

DEPARTMENT OF THE INTERIOR,
. Generav Laxp OFricr,
) Washmgton, D. 0’ July 26, 1.906‘
Reqzster aml Becewer, Dwkmson, North Dakota.

GENTLEMEN @ Referrlng to’ mstructlons contained in letters « C” of
Aprll 30, and December 14, 1895, and Aprll 25, 1901, for the dlSpObal
of the lands in the Fort Rlce abandoned mlhtary reservatlon, North. -
Dakota, I have to advise | you that the act of June 30, 1906 (Pubhc,
No. 400), entitled, “An act to extend the pubhc land Jlaws of the.
United States to the lands comprised within the limits of the aban- -

. doned Fort Crlttenden mlhtary reeervatlon in the State of Utah and -

,. i Th‘Lt all pexsons now havmﬂr or; who may hereaf‘ter ﬁle homestead apphcatlons«‘ ;
upon any of the lands situate within ‘the abandoned I‘ort Rlce military reserva-
tlon 1n the State of North Dakota shall be entxtled to a patent to the land filed. -
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’upon by such person upon compllance Wlﬂl the prov1s1ons of the homestead law
of the Unlted States and proper ploof thereof and. shall ‘not be. 1equ1red to pay
the appr aised’ valiies of such lands in addltlon to such comphance w1th the sald
~“homestead -law. : R : ‘
* Insaecordance w1th sald act you will no longer charge homestead rs
for lands in said reservatlon the appraised price, but you will permlt .
them to acquire title to the lands in accordance with the- provisions.of
the homestead law of the Umted States without such paylnent '

- Imwease of the commutation of an entry you will require the entr_y—

- . maii"to pay the price fixed by sectlon 2301 of the Rev1sed Statutes

Vely respectfully, , P
G. F. ;E)OLLOCK, Ac,tmg' _00mm4;sszo‘_ner,

. Approved July 26, 1906: T B
L THOS RYAN, Act'mg ;S'ecretcwy R

CONTEST—BOUNTY LAND WARRANT—PREFERENCE RIGHT

FRED W NICHOLS

An applicant to contest a military bounty land warrant location; ‘who- alleges

. hothing. that ealls for proof of any fact net apparent upon: the face of-the

records. of the land départment, and who charges no:fraud. in the-location,

..~ would pot, if successful-in proeuring cancellation of the location, be entitled

to a preference 'rlght of entry under the:provisions of:the: act of :May 14,

- 1880, .and the land department is Justlﬁed in refusmg to order a hearmg
.on h1s apphcatlon to contest S i o -

Acting . Seomt_wy Ry an. to, the G’ommzsszonew of tke Geneml Land '
(F L C) . B 077706, July 30 1906, - (J R. W)

“TFred W Nichols appealed from Your dec151on of November 8, 1905,
réjecting his’ affidavit to ‘contest the location of’ mlhtary bounty land_
- warrant’ No. 17,158, forty acres,” act. 6f 1850, ‘made at Sault Ste.
- Marie, Mlchlgan, by W1111am AL Pratt and Alfred’ N. Lawrence, upon
“the NW. 4 of the SE: 2 1 Sec 30, T 53 N R 35 W now dlstr1ct of
' Marquette, Michigan: :
“The location, made July 9, 1852, No 120 ‘was suspended f01 lack
- of ‘an’ order ‘of the _proper’ court authorlzmg the" guardlan of the
minor ‘wirrantees to assign the warrant, and March®18, 18583, the-
~ warrant was returned to the local office to permit the locators to
- remedy defect of the as31gnment ~June 3, 1853, Alfred: N. Lawrence,
~‘not having remiedied the defect in as31gnment of the former warrant,
“ mor asklng to make substitution therefor, located warrant No. 15, 785,
forty acres, dct of 1850, on the ‘same land. November 1, 1854, thls
.- location was rejected by your office because of the pl'lOI' locatlon of
Pratt and Lawrence
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. The record indicates that- prlor to March 29 1905, I‘redemc W.

Nlchols, on behalf of himself as owner of one- fourth and of Rufus
R. Goodell of three-fourths undivided 1nterest in the land, apphed
for issue of patent for the land upon an entry supposed to have been
made by Samuel P. Bell, July 9, 1852, as. shown by the entry book

of the register.of deeds-of: Houghton county, Mlchlgan, and-claiming - =

title. deraigned  under . Bell... March, 29,1905, he :was advised- by: -
your office that its record shows the land was located by William A..
. Pratt and Alfred N. Lawrence, and attempted to. be located by Law- -

rence (as above recited), and that:- :

The location made by Lawrence alone may. have been intended as a sub-
stitute for the defective warrant location made by him in conjunction “with -
Pratt, and Bell, through . whom -you clair “title, may have purchased under
‘the location made by Lawrence. If you claim ownership of,the land in point,
you should furnish to this office an abstract of title under seal of the proper
officer, showing how you came in possession of the land. . You should  also

" endeavor to obtain possession of said ‘warrant No. 17,158, and if this is impos-

- sible, you should furnish an afﬁdawt explamm your inability to recover the
warrant . . . )

v "In response thereto Nichols furnished an abstract and affidayit,

- upon examination Whereof your oﬂice, June 10, 1905, advised hlm,'
and held:that: :

The records of this office show no entry on this land. by Bell On 'October 4;

1852, Samuel P, Bell made C. E. No. 1111, for the SE. § NW. £ of said. Sec. 30,
and game was patented October .10, 1853. ‘This is the only entry shown by
the records of this office to have bee_n made in this section by Bell. :

It would therefore appear ... . . .- that you have no such interest in this
land as would justify- this office in allowing yot to succeed to the rights and

) 1nte1est of the locators of said wamant

The abstract of title shows that the entry book gives July 9, 1852,
as date of the entry by Bell, which date is the same as that of the
location of warrant No. 17, 158 -and 1ot October 4, 1852, that of
Bell’s cash entry for the SE. } NW 1, indicating that S. P ‘Bell is
a mlstake for William A. Pratt and Alfred N. Lawrence, but that
the warrant. location was the one referred to.  The abstract further
shows that April 20, 1853, by two quitclaim deeds of that date, Wil-
liam A. Pratt, and William A. Pratt and wife, conveyed by ¢éach
~an undivided one- -third of the land to’ Benjamin ‘Howard, which-

deeds. were recorded, respectively, on April 20, and June 28, 1853.
Neither Howard.nor Lawrence ever conveved and thls claim of title
rests in. them,
. As to taxes nothing is shown prior to 1880. For tax: of that year
and for every one subsequent to and including 1899, except the years
1889, 1892, 1894, and 1895, the land was sold for taxes It was twice
sold for tax of the year 1888: All but two of the sales (for tax of
1880 and one sale for tax of 1888) were made to Rufus R. Goodell,
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and ir. the two_sales to others the purchasers conveved their. 1nterests
to Goodell, But, as the United States has nevér been satisfied for
its right in the la,nd Goodeil has no right thdt can be asserted agamst
the United States _ .

The chain of clalm of title asserted under the erroneous mmute in’
{he entry book. of a supposed entry by Bell has some remarkable
features. “No claim seems to have been made under it until January
" 9,1899, over forty-six years after the supposed entry, when Frank
Bell and Josie Bell by quitclaim conveyed to Frederlc W Nichols.
~The. abstract shows (Instrument 5)—— _

Grantor Willard E. Gray, Judge of Probate, Grantee TFrederic W l\uehols,
Probate Decree February 15, 1900, filed for record February 17, 1900, M. R.

[ Miscellaneous Record?] 4, page 288, NW 1of SE. §; to determine heirs, Frank
" Bell, son undiv. i\, Kate Dobbie undiv. i )

The court (county and State) is not; 1ndlcated nor Whether thls was.
a ﬁnal decree in administration and: dlstrlbutlon of estate of S. P
- Bell, deceased or what was the nature of the proceeding, or that the
court ever had jurisdiction of the subject-matter.
" A more remarkable feature of the abstract is that subsequently,
‘November 24, 1900 (Nos. 6 -and 7, Abs’t), Samuel P. Bell, not as sole,
and not joined by his W1fe, executed two quitclaim deeds, each for the
consideration of one dollar, to Frederic W. Nichols, which were filed
" for record, respectively; November 24, 1900, and January 27,-1905.
Of these transactions Nichols, in his affidavit of ‘April 12, 1905, says:
"That said Samuel P. Bell appearing of record in the office of the Register of
Deeds of sald County. of Houghton to have originally entered said land, and
this deponent understandmv ‘that he was dead, prdcured to.be conveyed to him, -
as appears by the abstraét of title to said land furnished by deponent to the
General Land Office, all the right, title and interest of the heirs at law of said
Bell in and-to said land; but being afterwards ‘informed that said Bell was
alive, deponent entered -npon a search for him, and finally found: him at Duluth,
Minnesota, and then procured from hlm a deed of the land, as also appears by
said abstract. That while so procuring a deed from sald Bell deponent asked
him for all papers which he had relating to his title to said land, and he then
informed deponent that he had no such papers, they. having been mislaid or lost
in the course of- his travels; that said Béll is of very migratory habits, and is a
very hard person.to find, as deponent. discovered when trying to ascertain. his.
whereabouts on the occasion aforesaid; “that deponent-does not know his' present
whereabouts, and-can not ascertaln the same. :

It is of course posmble that one makmg an. entry July, 1852, pre-
sumably then of full age, should be alive over forty-eight years after-
ward, returning to claim his property abandoned for almost half a
century, and to find his estate probated, distributed to his heirs, and
by them sold, but such circumstances must require clear proof of
identity of person, even if there was an undoubted and cléar initiate
right of property, which in this case seems to be wholly lacking and
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to rest merely upon a mlstaken mlnute in the county book of entered )

lands . ,
~August 28 1905 Nlchols made an afﬁdawt sett1ng out the facts'

as to. the or1g1na1 suspended location, of land warrant 17,158, as

- advised of them by your office letters;-above mentioned, and further -

that in.the spring of 1868 the United States local land office, Mar-

quette, Mlchlgan, to which the records of this land had been removed, -
with nearly all the records, was destroyed by fire, and that, though
testored so far as possible from the General Land Office- records——

a -search of the. records.of said office, as they now exist, shows N0 ev1dence of

\rec01d of the lecelpt of. sald letter of March 18, 1853, or of sald Warrant or

any other facts connected with the mattel _on or after said date, L. that

said ‘William A, Pratt and Alfred N. Lawrence are deceased and that deponent )

after diligent search, has been unable to locate theéir heirs, or ascertain from'
them or-others any information. as to the:return:to their ancestors or. elthel of

*them: of: sald Warlant or its present possession or whereabouts ; that. the loca~

tion "still remalns ‘intact upon the 1ecoxds v s and constltutes in law an

" appropriation -of said land, Témoving the same from ali other dlsposmon untllr

final action by .the General Land Office.
He clalms under the act of- May 14, 1880 rlght to proseeute‘for.

cancelatlon of, the location, and, if successful a preference rlght £
entry of the land. Your decls,lon held that no facts as to the locatlon"

were charged other than those dlsclosed by your office records, Whlch'
it proven, would affect the letrahty or vahdlty of the locatlon, and o

dechned to:order a hearing.
The as&gnments of error, summarlzed are: S S
1. To act upon the assumption that as a result of a hea,rlng the, ’

records

preference right if suecessful.
- 3. That the warrant location was void ab indtio, 1f the charge be
true, and. in’case. of cancelatlon of the 1ocat10n contestant Is. entltledl
to a preference right. - : 2 S e
4. So also even'if the locatlon Weré: lnot v01d ab mztzo. R
~ This' case is clearly hot one- within the letter - or purpose of the'

| act of May 14, 1880 (21 Stat., 140). That act spec1ﬁes pre- emptlon,_ :

homestead, and timber- culture entries, for contest of which the -
veward of a- ‘preference right:is offered. "In these spemﬁed classes
of -éntries there are requirements and conditions. of improvement,.
cultivation, ’or residence which preclude krowlédge or ascertainment :
of:compliance with law by the entryman from an inspection of the
Iand -office records. - Tt frequently Happened that by filse proof.of =
compliance’ the ‘government was defraudéd of title to public lands.: -

By administrative construction, folloWlng the purpose of theé act, it is.
held -to be applicable to all cases of entrles of pre-emptive character

-2, That, wers such the case, contestant Would not be entltled to a oo
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where the: rlght of purchase, selectlon or entry depends on some ante-
" cedent act of the claimant. Garner . Mulvane (12 L. D., 336), coal

- lands; Hyde ». Warren:- (14 L. D., 576), Chippewa half breed serip;. -

Dornen ». Vaughn (16 L. D., 8), mlneral entry ; Olmstead ». John-
son. (17 L. D., 151), timber and stone land ; Smith «. King (19 L..D.,

‘ 382) desert- land Hobe v. Strong (25 L. D , 92), Sioux-half breed
'serip. It is also, by analogy - to. the homestead and timber-culture
entries, held applicable to other entries wherein a forfeiture is im- -
posed for non- performance of conditions subsequeént to the entry,
or the right of entry is lost by happening of events precluding its
consummation into a title by patent. . Some of the foregoing.cases
present such conditions, and such was Brummett ». Winfield (28
L. D., 530), an abandoned townsite, and- Bunger v. Dawes (9 L. D
329), Indlan trust lands.. Unlike either of these. classes is-the case
of-Mallet ». Johnston (14 L. D., 658), State swamp land selection;
“wherein the controlling ,questlon_ was the character of the land,

swamp or not. This involved the question whether there-had been
mistake or fraud in its classification upon the plats as shown by.the

. surveyor’s field-notes. So far as examination of the cases cited dis- '

 closes, this is the only one wherein a ‘preference right under the act ’
of May 14, 1880, has been ad]udged a contestant for-effecting can-
celation of an entry or selection in entries of classes not- named in
the act, where all the proof necessary to the cancelation appeared in
the records of the land department. ‘The decision was based upon
- Ringsdorf ». Towa (4 L: D, 497), and State of Oregon (5 L. D., 31,
_85), wherein the character- of theland in fact, by parol preof extrlnsm .
to the record; was in contemplation, so that the decision was not well-
founded on the precedents cited, - In-all the three cases the granting
of the preference right to the swamp land contestant was expressly
of administrative pohcy, and not of right under the statute:
Tn the present case no fact is alleged that calls for proof of matter-
in paisy or of facts net apparent upon the face of the records of the
‘land department. No fraud in fact is charged to have been attempted
~ or contemplated by thelocators. It is therefeore clear that the pro-
‘posed: contestant has no right under the act of May-14; 1880, nor ‘yet-
_has tendered to render a service to the government for Whlch as a
“measure of administrative policy the- reward of an informer should: be
granted to him. -Your decision to that effect is affirmed.
. Tt:remains to. direct proper action to be taken upon: the- suspended
- locatlon It was suspended: for: defect of required proof of the
ass1gnment on . behalf of minor warrantees. Those minors have
_long sinee reached their maturlty, and for at least thirty-three years
since reaching full ‘age have not disclaimed the act of their guardian -
or: sought to: Leclalm their Warrant or to obtam a dupllcate to be"

580——v0L 35 M—-—06——5 .
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issied, ficqmescmg in the asmgnment ir regularly made.- The purpose
of the suspension was for their protection. Were the land warrant
now in custody of" the land department the 1rrecrular1ty of the -
assigniment should properly ‘be waived, the location approved, and
patent thereon be issued, or if good tltle reasonably satlsfactory to -
the present holders of that claim of title would not thereby be passed, -
“they would be allowed to make substituted payment and to Wlthdraw
~‘the warrant. Wllham R. Borders (34 L. D 37), wherein- it’ Was-
said:” ) i _

As the government is not free hom fault in neg]eetm«r to’ tﬂke ploper actmn '
upon the. location for more than fifty years, and has s11ent1y acquieseed in" the
occupancy of the premises, by the present owner and-his grantors under said
entry, by withholding it from entry or.other disposition; eguity and justice
would seem to require that his title should be quleted and that a patent should
issue without further cons1de1at10n - o : e

The record however presents an obstacle to that course. The land -
warrant is not in custody of the land department, and can not be
‘satisfied, nor has the- government received consideration for ' the
land: The location ‘therefore can not be approved and passed - to
patent. The record does not show who is in possession and use of the
~land." The original locators are dead. As to who claims under that
location the abstract indicates that William A. Pratt fifty-three ‘years
ago conveyed one-third or perhaps-assunied to convey two-thirds to
" Benjamin Howard, and that Lawrence has never conveyed his- one- .
half. - Taxes have not been paid by either for very many years, and

the ‘claim arising from default of so ‘doing’ is vested in Rufus R.
Goodell.  He and Nichols seem to be inaccord in seeking title, and if
mno one claiming: under the location.of Pratt and. Lawrence is now
claiming the land, in view of the Department Goodell, by payment
of such taxes and thereby contributing to support of order and-ggv-
eriment the just contribution that the land for so many years ought

~ ito have paid, is entitled to be’ recognlzed as successor: to the equlty of
the original lecators. S

You will therefore notlfy counsel for the proposed contestant that
if Rufus R. Goodell, or he with Nichols, within a reasonable time to
be fixed by your ofﬁce, apply as successor in right to the locators to.
make substitution. for location of land warrant No. 17,158, and will
make clear and uneqmvocal showing of what- person or .persons-is
or are now in poqsessmn or-occupancy of the land; or claiming its use
and exercising dominion over it, and will duly- notlfy all such:per--
sons of their proposed substltutlon, affording them opportunity  to
appear and ob]ect thereto, such application~will be-considered:- If
theyfail so to do, your office will report-to the Department. recom-
mending what course. should be taken in' this. and ‘similar long sus-
pended entries and locations. - : o i
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INDIAV LANDS IN MIVNESOTA—HOMESTEA_’D SETTLERb—EXTENSION
OF TIME WITHIN WHICH TO MAKE PAYMENT

INSTRUCTIONS.

DEPARTMENT OF THE, INTERIOR, .
-GeNERAL T:AND OFFICE, :
Washmgton, D. O July 31, 1906‘
. Regzsters and Recewers, Oass Lake, Crookston, '
and. Duluith, anesota
GENTLEMEN The. Indlan approprlatlon act: of June 21, 1906 (34
Stat., 325, 326), contalns the followmg provision : ol
- That the homestead settlers on-all cedeil Indian’ reservatlons in® Minnesota
who purchased the lands occupied by them as homesteads be, and they hereby
are, granted an extenslon of one year’s: tune in which to- make the payments now
provided. l)y law. - :
This law apphes to: homestead settlers on ceded Chlppewa lands 4
opened under the act of January 14, 1889 (25. Stat. , 642), and the Red
Lake lands opened ‘undér the act of February 20, 1904 (83 Stat., 46),
except that it does not apply to ceded Chlppewa lands opened by eir-
culars of March 27, 1896, and August 12, 1898, as the lands described
4n said c1rculars were aﬁ’ected by the free homestead act of May 17,
1900, and payments are not ““ now prov1ded by law ” as to sald la,nds.
Tnasmuch as proot and payment must be made at the same time, the
extension of time for maklng payment 1nvolves a correspondmg tlme
Wlthm which to make final proof '
‘ Very respectiull‘ e

» GF -;POI;LOCK; Acting 0‘0‘771177?‘/‘?:‘852.;0.7?;6_7".
Approved July 31, 1906 R A A TR
THos RYAN Actzng:Secretary T

.Tor_n;- N. ‘DIQKEI{SON;-“ -

ards a preference right to a .contestant who has
office fees, and procured the cancelatlon ” of the
not glve ai absolute right to eontest an entry, nor
powel and-autherity conferred by. the organle act
_superv1se and diréct all proceedings : relatmg .
ub ic. Tands,- and ‘te determlne whether a contest
shall hot be: allowed

The act of May 14, 1880;

S contested paxd the 1
‘entry attacked but d
take:from or: qualify*

- pon the land depart

“to. the disposal of -thi

against.an entry. shallo;

“01ted in volume 34
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‘Where an appllcatlon to contest an entry is not plesented until afte1 the lapse of
- ~two. years: from. the issuance of final certificate, the Commissioner- of ‘the
General Land Office -has no-auithority or discretion to allow it; as the seventh
section of the act of Marqh 3, 1891, operates as-a bar to any proceeding
against the validity of ‘an entry not commeénced within that tire, and a pro-
ceeding instituted against the entry by the government within that time does
not suspend the running. of the statite so as to subject it to attack by reason

" of an adverse.or- prlor right that was not asserted Wlthm the perlod of
limitation,. :

Whlle an individual has 1o, nght to mstltute 2 New and 1ndependent proeeedlng-
against an entry after the lapse of more than two years from the issuance
of the ﬁnal certificate, the land department may accept the offer of an ipdi-
vidual to-aid in the prosecution of a’ proceeding commenced by the govern-
ment prior to the expiration of that period; or-adopt such agency and allow:
the individuétl to furnish the Witness‘es and prosecute the case.

Qecretary Hitcheock to the Oommissioner of the Geneml Lcmd Oﬁce,,
~(F.L.C.) ~ May%’ 1906. : (B FB)__

-

, Wlth _your letter of December 12, 1905, you transmlt the appeal of
May Richmond' and Maurlce S. Woodhaus, from the decision of your
office of October 6, 1905, rej ectlng their respective apphcatlons to con-
test the homestead entry of J ohn N. Dickerson, for the SW. NE. ;"f,
NE.1SW.1and W. § SE 1, Sec. 11T9N R2E,H M. Eureka,.'
‘Ca,hforma, upon Whlch ﬁnal certlﬁcate 1ssued February 11, 1902 o

This entry was suspended within two years “from the issuance ‘of the
final receipt, upon the request of a special agent, pending an 1nvest1-

- gation of the entry. The $pecial agent on November 4, 1904, sub-
mitted an adverse report and the entry wis formally suspended upon .
the Tecommendation of the special agent.- The entryman was ‘then
‘notified of his right to apply for a hearing. :

Dickerson thereupon came before the Department upon a pet1t10n
for certiorari, complaining of the action of’ your office in exercising
jurisdiction over said entry, contending that it was confirmed by the -
7th sectin of the act of March 3, 1891 (26 Stat., 1095), there being-no

pendlng contest or:protest against the vahdlty of the entry at the =

expiration -of two years from the date of the final certificate. 'The
Department ruled adversely to. that contention (83 L. D., 498)
and held that any proceeding initiated by the government Wlthln
the statutory period is sufficient to suspend the running of the statute;
- whether notice of such action is given to the claimant W1th1n that -
,perlod or not.
_The petition was. demed and upon notlce thereof chkerson apphed
! -, which was. ordered. and May 27 1905, was; ﬁxt as, the

date‘
‘Tt does not appear from the papers in this appeal that action .
Has been taken upon that hearing, but subsequent thereto _end_after—
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two years from the date of the ﬁnal certlﬁcate, these appellants
'apphed to ‘intervene and contest the ‘entry, alleglncr fraud in . its
inception and failure to comply with the Taw. You’ re]ected the
applications for the | reason that if the’ entry be fiot canceled a8 ‘the
result of the 1nvest1gat1on ordered by yotir office, it is conﬁrmed by
the proviso to section 7 of the act of March'8, 1891; supra.”

There is no absolute right of contest given by the statiite. The act
of May 14, 1880° (21 Stat., 140), awards a preference right to'a con-

testant Who has contested, pa1cl the land oﬁice fees, and procured he

departrnent to superviseé and direct ‘all proceedmgs relatmg to. Lfe
: dlsposal of the “public lands, and to determlne Whether a’ ‘¢oni ‘st\
agamst an entry should of should not be allowed.
~ Under the preseribed rules governing the initiation of contests, the
- granting or refusal of an application to contest 8, final ‘entry restsin
- the sound discretion of the Cominissioner of the General Land Oiﬁce,
sub]ect only to, superv1s1on and control by the Secretary of the Tnte-
rior. (Meyers v Massey, 22 L. D. 159) This rule was designed. to
govern the conduct of local oﬂicers and not ‘to restrict or limit-the
vauthomty of the Commissioner of the General Land. Oiﬁce to deter-
~ mine in every case where.no adverse, clalm or right is asserted Whether
‘such proceeding shall be taken. -
If, however, an appllcatmn to contest an entrv is ‘not presented .
untll after the lapse of two. years . from’ the issnance of the.final
recelpt, the Commissioner has no. authorltv or d1scret1on to allow it,
as the 7Tth section of the act, of March, 3, 1891, operates as a bar to any
,‘proceedlng against the Valldlty of an entry that is not. commenced
~within that tnne, and a proceedmg against. the entry by the gavern-
ment within that time, as in this case, does riot suspend the running’
- of the statute, so as to sub]ect it to attack by.an adverse. or- prlor“
_ right that was not asserted within the period. of limitation.
In this view there ‘was no error in your decision so far as it holds
that appellants have no right to institute new and 1ndependent pro-
ceedings after the lapse of more than two years ‘from.the issuance. of

the final' certificate, but there is nothing in the principle above an- -~ -

nounced that prohibits your otﬁce from. accepting the offer of a con-
testant to aid-in the prosecution of a proceeding against an entry that,
las been: commenced by the government, or to adopt such ageicy and
dllow the contestant to furmsh the witresses and prosecute the case.

“YWhile an individual may not come in and usurp the place of the
vovernment in adverse proceedings against-the entry, there can be no
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questlon of the right of the government to avail 1tse1f of,, acqulesce
in, or. adopt the proceedlng initiated and the proots furmshed by an -
individual in protest of final proof, or in the contest of an entry :
‘ (Sltzler 2. Holzemer, 33 L, D., 422, 426) So in like manner, Whlle
the individual has no. absolute rlght to proceed agalnst an entry by
contest, the government may avail itself of his services and allow the.
prosecution to, be conducted i m hlS name.

Every. conteet in the general sense is a proceedlng by the govern- -
ment, whether it is prosecuted thru the accredlted officials, or by the
agency of 1nd1v1dual contests. . In either case 1t is a proceedlng exer-
cised by the land department i 1n virtue of its superv1sory control over
the disposal. of the public Iands, and in fulfilment of its duty to in-
vestigate every. entry, for the purpose of protectan' the rlghts of the

“people as 'well as to do’ ]ustlce to all clalmants (Knlght v, Land
Assocmtlon, 142 U. S., 161;. John N. chkerson 33 1. D,, 498, '500).

Quoting from the decmlon of. the Department in the case 1ast c1ted
(p- 500) ; . , e :

If-it-be once established that the act does not take from your oﬁice the super-
visory power ; to proceed against a fraudulent entry .or. to suspend it for investi-
gatlon it must then follow that the manner of proceeding is 1mmater1a1 whether
by the allowance of. contests or protests, or. thiu its accredxted agents, by
investigations conducted in the usual manner §o’as to ‘secure accur‘lte informa-
tion as to the true status.of the entryman [entry].: o, : :

This expression” was used With Teference to the proceedlng that
would be sufficient to suspend the runnmg of the statute; but it can
be as aptly employed to signify the power and aiithority of the Com-'
missioner to conduct that prcceedlng to its termdination. .

As no ground is shown for'the reversal of your’ dec131on, and noth-
, 1ng appearlng ‘from the record to indicate any 1mproper exercise of
dlscretlon, your dec1510n is affirmed.”” But as the tenor of ‘it rather’
indicated that you have no authorlty to accept the aid of a ‘contestant
~in the prosecutlon of a proceedlng commenced by the governmernt, it
is deemed advisable that- the view of the. Department in that respect
‘should be communlcated to you for your gu1dance in the future '

L. - AFFIDAVIT FOR REHEARING—SETTLEMENT—QUALIFIOATION

SHORT u BOWMAN“ s

A pet1t1on for rehearlng may prcperly he coneldered even ‘tho- the afidavit of
petitioner filed ds a‘basis -therefor. is not corlobomted where the: matters
‘alleged .as’ ground for the! petltlon are susceptible of proof by the records.
of the land department S

~ aNot reported in volume 34.
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" The, act -of December 29 1894, relatlng to ‘second homestead entries, has no

apphcatlon to entries made and. abandoned after its passage, but is speelﬁc-
ally limited in’its apphcatlon to persons who had prior to its passage -for-
feited their rights for any of ‘the reasons enumerated in sectlon 3" of the .
act of March 2, .1889. : -
One disgualified -to- initiate a valid settlement right can ot claim -the privi=.
“lege-of havmg h1s status as an etryman determined as-of the date of. his.
appllcatlon for “the purpose of plotectmg sueh 1nva11d -settlement rxght -
) the right will' only be protected from the dateé the impediment to its 1mt1a—':
“tion is' removed, and the right attaclies, and if: before that time a superlor
¢ 11ght intervenes it-will be'recognized and ‘proteeted. o SR
One.who at the.time he performed an’ aet of.settlement upon which he relies as
entltlmer ‘him to a.prior right of entry is dxsquahﬁed as. an entryman-by
reason of havmg an entry not actually r1loand0ned then of record; is dis--
L .quahﬁed to tnake a valid settlement and can’ therefore gain nothing therebvt~
Toas agamst the'valid’ adverse right of another, asse}.ted pnor ‘to-the removal
- of such dlsquallﬁcatlon : »- :

: Actmg Secretary Re/an to the C’ommzsswner of the Geneml Lcmd
(F.L.C) . . . Office, June 18, 1906. (E.O.P.)
Mareh 27, 1906, the Depa,rtment entertained a motion for rehearing -
in the ahove entitled case filed on behalf of Samuel M. Bowman.
The, said motion, together with the showing made by Walter Short
in opposition thereto, are now: before the Department for considera-
tion, but before entering upon a discussion of the matters thereby
presented a. brief statement of the hlstorV of the case'is necessary to
a. clear. understandmg of the question of law involved, for, by the
ndmission contained in an affidavit subscribed by Short, all doubt is,
“removed as to the facts set up as'a crround for the motion for
" rehearing. .
-+ October 11 1901 Samuel M Bowm‘m made homestead entry of
the E. 4+ NE. 1, Sec 17, T. 9 N,, R. 11 W., Elreno land district, Okla-
homa. November 5,.1901, Walter Short ﬁled his affidavit of contest
agamst his entry, allegm priority of settlement." Hearmg was had -
and from a consideration of the testimony submitted the local officers -
recommended a dismissal ‘of the contest. Subsequently a rehearing
was ordered upon the apphcatlon of Short and the case reopened, for
the introduction of newly-discovered ev1dence, and a_reconsideration
1esulted in a reversal of the prior action of:the local officers, which
action was affirmed by your office and the entry of Bowman held for -
cancelation. On appeal the action of your office was sustained by
departmental decision. of July 20, 1905 (not reported).  Motion for
review of this decision was formally denied November 29, 1905.
" The application now under cons1derat10n, which. forms the next
‘ step ‘in. the proceedlng is. based . upon an allegatlon of ‘newly-dis-
"covered evidence, going to show the quuahﬁcatmn of Short as a
homestead entryman at-the time he made his prior settlement on the
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-land, because of a pi'ior exercise of his homestead right in making-
_entry of the E. 1 SW. 1, Sec. 22, T. 13 N, ‘R15 W, I M., Whlch
entry remained 1ntact at the time he made hls qettlement on the land
in dispute. The sole object sought by the application for rehearing™
being to prove this allegation, necessity' for-ordering such hearing is
obviated by the statements contained in an affidavit filed by Short in
" “support of his apphcatlon to make second homestead entry, to the
effect that the same is true, which affidavit accompanies the record.
The truth of the allegation is noet: denied by Short.or his counsel in the
showinig ‘made in-opposition to the pending application. -The De-
" partinent will therefore treat the allegation of Bowman ds true and
proceed with the consideration of the question presented ’
It is contended by counsel that this apphcatlon is not properly
made in accordance with the rules of practice, in that it fails to state
that it is not filed for purpose of ‘delay. This objection is purely
technical and can not be entertained as sufficient reason for denying
the application. Further objection is made that it is not alleged in.~
said application that due diligence had been exercised to procure the
evidence now offered, at the time of hearing. - The Department 18
of ‘opinion this ob]ectlon is not -well taken, inasimuch as no other rea-
sonable cénstruction of the language used in said apphcatlon could -
warrant any other conclusion. ’
The further ob]ectlon that the. aﬂidawt of elalmant 1s nof; properIV
corroborated is entitléd to greater consideration; and if in this partic-
ular case thie object of the rule were otherwise not fully accomplished;
the Department would be inclined to recognize it.: But the matters’
alfeged in'movant’s affidavit are susceptible of proof by the records ‘of-
the land department, and of the facts shown by. such records:the De-
partment must ‘take judicial notice, and it can not be contended that
such evidence is iriferior to that afforded by any number of affidavits.
On the contrary, it is evidence of the highest character and needs no
‘support to ‘prove the facts there officially -recorded. It is for this’
* Teason the usual COI‘I‘ObOI“'ltIIlO' affidavits required by the rules of prac-
tlce in"such cases, are dlspensed with. :
" This leaves for consideration a single question of laW, Viz., Whether
. ornot any settlement right could have been gained by Short. Whlch he
" night assért as against Bowman, he being at the time-he performed
Bis acts of settlement the holder of a récord entry for another tract of
land, not adjoining the land settled upon by him. An examination of
departiental decisions heretofore rendered clearly establishes- the
right of a homestead applicant; undercertain conditions; te acquire a
settlement right prior to the formal cancelation of a prior homestead
entry made by him'" or’ the restoration of his homestead rlght ‘whitch"
rlght e ‘may safely rely upon as a basis for-asserting ‘a: prior right
‘of entry as against a subsequent settler who has Tnever exéreised hlS
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Toméstead right or is in any manner disqualified from exercising such
rjght Heiskell V. McDowell (23 L. D, ;°63) ; Smith et al. v, Taylor
(]b 440y ; Hall ». M1tchell (24 L. D. 584) .
‘Tn the first of the cases above cited It appears ‘that the party assert-
ing a’ prior settlement r1ght acquired prior to formal restoration of
hiis homestead right for which he had made application, had, in fact,
long prior to-initiating his settlement right, abandoned h1s prier
entry, because of an“erroneous ruling by the local officers refusing
- leave of absence, and that he was as a matter of right clearly entitled:
to a restoration of his homestead r1ght at the t1rne he made his set-

_ tlemént upon another tract. ' _
The case of Smith et al. ». Taylor, supm, presents a condltlon thore
neaily analogous to the case at bar. Taylor, at the time he made-
© settlement, had an entry of record for a different tract, which had :
been- successfully contested on the ground of prior settlement, but-
the contest proceedings were not formally closed -adversely to him
wntil after he initiated his settlement right. Tn that- case his right -
to make entry as a prior settler was recognized, for the reason, prin-’
cipally that a cancelation of his record entry for sich a:cause-would
1ot work'a forfeiture of his right to make another entry, as pt obably'

- would have been the case had His entry been properly allowed in tha

‘first’ instance, and its subsequent cancelation been.the result -of a
contest brought upon the ground ‘of abandonment or general fzulure»
“to coniply with the law.
The case of Hall ». Mitchell, supm, is not essentially. dlfferent from
the case-of Heiskell McDowell, supre.
- TIn each instance -where the initiation of a settlement right piior
to the removal: of a disqualification to make entry by reason of the
- applicant having an entry then of record, or his entry having beeii
canceled but his homestead right not then restored, it appears that
‘the - claimant was at the timeof makmg his settlement rightfully
~entitled :to- have the disqualification formally removed. In other
words, the only existing objection:to his qualifications-was a purely’
- “technical one which the Department refused to recognize to his
' ‘pre]udlce or to-defeat a:valid. settleraent claim Wthh the applicant -
- was'in equity-and right entitled to rely upon. Tt is. believed these -
are the: only.reasons- underlymg the rule laid down in the decisions
cited, and- the Department is unwilling to extend the scope thereof;
“nor-will it recognize the validity of settlement rights acquired Whil‘e
the party asserting them had -another entry of record or was other-
wise disqualified and was not at -the time of: making settlement
‘clearly entitled .to have-his record entry canceled or the other dis-
quahﬁcatmns, merely technieal, removed. '
.. The right claimed must be clearly estabhshed espec1allv where the ~
: rlghts of adverse claimants are involved. - It is true, as a. general
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proposition, that the: ughts of :a prior settler are no, greater than his:
rights as an entryman, and if he is dlsquahﬁed as the latter he

~ becomes a mere trespasser when attempting to assert the. former, and

the rule permitting. the initiation of a valid settlement right by one
not techmcally, though. rloh‘rfully, entitled to claim the quahficatlons:

of an entryman,; was adopted only for the purpose;of removing the -
.technlcai objection, and is not; to..be construed as extending the gen-

eral prop051t10n for any other purpose, or as perm1tt1ng the 1n1t1at10n,
of valid settlement rights by claimants Who are, both in fact and in, -

law, dlsquallﬁed ‘as.entrymen.

The recognition or rejection of Short’s rlght must therefore depend

_in the end upon. his actual, not techmcal, qualifications-as an entry-

man. : The showing:made in. his Jbehalf is briefly stated .as follows;
- His former entry of record at the time he made his alleged. settle-
ment on the tract in dispute, October.5, 1901, was made February 5,
1901, after a- careful examination of the land. An attempt was made -
to.rajse a.crop;on the land that,year but he-discovered that:the-
quality, of the soil was.inferior and crops could not be grown suc-
cessfully. - He was unable to obtain.water for: his stock and family,-
and finding that he would be unable to make a livingon-the land he:
sbandoned it about October 1, 1901, five .days prior. to'making his

~ alleged settlement,.and formally relinquished his entry October 26,

1901. He also. relies upon. the. ‘many valuable improvements made
upon the land involved herein as a. further reason. for receiving .
equltable congideration. - e n
Tt is doubtful if this showing, even though 1ncontrovert1ble, WouldL
be sufficient, to bring him within the rule announced in the cases cited.

.The evidence of actual abandonment: prior to formal relinquishment

is slight: He had not relinquished at the time he made settlement on
another-tract and his abandonment had existed. for less than a week,
a-period” far too short: t6' permit. the bringing of a contest on -that: -
ground, ; Tt appears further. that.he owned the improvements on. the
entered tract until after he executed: his relinquishment, when “he’

traded: them to the person. who made. entry for the-land, which entry.

was in fact made on the same date the relinquishment was filed. ‘
Bowman, in his, application for rehearing, asserted that. Short

- raised ., crop on the land he alleges he abandoned, and that he re-

turned: and harvested: the same ‘after: he made settlement on the tract
in'.dispute, and-this allegation is not, .in terms, denied by Short,

“though he does aver that the kaffir corn planted 4 drled ahd shrlveled‘. e
~up-and was “‘worthless.” S

-:An examination of the original record d1seloses that no testlmony :
was offered at the hearings had- touching Short’s- ‘qualifications-as an

entrymah, and that he subsequently requested. that he be ‘permitted -
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: .to file an affidavit. to cure -the; ﬁupposed defect in the ‘record, which:
--affidavit was duly executed February 13, 1903, and made. a part ef '
the record. - Short therein made oath—

thagt I have never at any- t1me filed upon or-entered any portion of the public
* domain of the: Umted States either for a-homestead or otherw1se

“In view of the admission made by Short in his present showing,
the utter: falsﬂ:y of .the averment contamed in hls former afﬁdaVlt i’
manifest.: : : -

Only one natural presumptlon arises from such actlon and- that is
that.at the time he executed the false affidavit he was attemptmg to
conceal a fact which, if discovered, might defeat his right as a'prior
seftler; and the behef that his former entry would, if known, prejus
dice: hlS claim, tends to cast considerable doubt upon his-later dvér-
ment that he had totally abandoned his claim under his' former entry’
at the time he made settlement on the land in dispute.  Neither does’
his admission, coming as it does after the discovery by Bowran of’
the falsity of hlS former affidavit, entitle him to any equlta.ble consid+
eration: -He not: only supprest- the truth when it was his duty ‘to’
disclose: it, but wilfully denied it by his false affidavit, and'but- for-
the act1v1ty of Bowman. the question of his quahﬁcatmns might never:
have been made an issue in the ease.  The whole showing made on .
* behalf-of Short convinces the: Department that Short was' not in-
position -to- initiate a valid: settlement right on Qctober 5, 1901 the‘ -
. date his settlement on the land in question was made. '

The claim to equitable consideration contended: for by Short because
of ‘his extensive. improvements on ‘the land involved herein, is bhased
upon facts which are perhaps true in. every particular, and. the denial’
~of his application may entail a pronounced hardshlp so far as he i
- “concerned; but such facts, even tho they might, in the absence of &
perfect legal right, be allowed: as an equitable defense, can not be set
“up at this time to perfect that which was Wwithout validity in-its incep-
-tion and such invalidity was not removed prior to the intervention of
a valid adverse right. - The acts performed by Short; upon which: his
equitable defense.;depends, were not innocently performed, for: he
~had notice of the claim of Bowman from the beginning, and" pro-
ceeded in the face of actual knowledge that the latter’s claim might
_be-upheld.. He is in the position of one who takes pendente lite, and -
his right can not be freed from the final results of the pending htlga—
tion by any act of his. In other words, if the naked legal right:to-
enter-the land be found in favor of Bowman at the time -Short :as-:
" serted. his' claim, the legal right, unless abandoned, can not be de--
feated by any alleged equities in favor of Short, arising after the -
attaching of the legal right-of Bowman and with notice of such right
on the part of Short Under such circumstances Short does- not‘
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e occupy a p051t10n analogous to that of an_ mnocent purchaser and can
Counsel for Short also contends that ‘Short was a quahﬁed entry-
man within the meaning of the act of December 29, 1894 (28 Stat.,
599), but a careful reading of said aet'makes it plain that it had no
application to entries made and abandoned afterits passage but was
specifically limited in its application to persons who had prior to its
passage forfeited their rights for any of the reasons enumerated in
section 3 of the act of March 2, 1889 (25 Stat., 854). '
Neither can Short claim any right under. the act of June 5 1900_
'(31 Stat., 267), the same not being. prospective. - It:is further con--
tended that Short’s apphcatlon 1not: havmg been made until after the
passage-of the act of April 28, 1904 (33 Stat., 527), the same should
~ be allowed under its provisions. Even concedlng that ‘Short has
upon the showing made brought himself within its provisions, it ean
not be maintained with any show of reason that such apphcatmn can
be accepted i in the face of valid adverse claim, initiated prior to the
acquisition of a’ superior rlght in Short. This act has no retroactive
~effect which will operate-to-cure .4 defective right based upon a
_claim of prior settlement, and: at the same time cut off and defeat the
assertion of a superior adverse claim. While the Department has
held that the status of an applicant is to be determined: as of-the date
- of his application (James W. Lowry, 26:L. D., 448; ‘Winborn -v..
Bell 83 L. D., 125}, is has never been held or- mtended that an appli-
cation to entel when based upon a claimed settlement right would be
accepted where it was shown that the-right claimed by-virtue of such
application was subject to a-superior right initiated prior thereto.:
In other -words,.one disqualified to initiate a valid: settlement right -
‘can not claiin the privilege of having his-status 4s an entryman deter-_
‘mined as of the-date of his application to protect such invalid settle-
ment right. The right-will only be protected ‘fromthe date"the
impediment to its initiation is-removed, and the-right attaches. ~If
before the disqualification to: make- settlement is removed a superior '
right-intervenes, such rlght in all equlty and ]ustlce, will be recog-
- nized and protected. - L ; '
" -The Department is clearly of: op1n1on that one ‘who, at- the time he
performed an act of: settlement: relied.- upon to sustain his prior right
of entry, was disqualified as an entryman. by having an entry, not .
aetually and wholly ‘abandoned, -then -of record, wes. equally dis-’
qualified” to-make a -valid settlement: and galned nothlng thereby as
against the valid adverse right-of another, asserted prior to the: re-
moval of stich disqualification. Short therefore took nothing by his
settlement on the land 1nvolved herein as" against - the rights: of‘
- Bowman. ' '
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- The _prior departmental de01s10ns of November 29, 1905 and July
20, 1905, are accordingly hereby recalled and vacated and the decision

of your office of January 28, 1905, reversed; the entry of Bowman .

thereby erroneously canceled relnstated and the contest - of Short :
galnst sald entry dlsmlssed

- e ta e E - ® . - o

NORTHERN PACIFIC GRANT—INDEMNITY SFLECTIOV—APPLIOATION‘-
: . OF CASE.OF SJOLI v. DRESGHEL.

‘OPENTON.&*

The Secretary: of the Interiqr'; in the adm’lnistrétipn o‘f the several land grant's't
~raflroads;-is not heund to follow the broad principles quoted in-the décision~

" of the supreme court in the case of SjoJi v:- Dreschel” (199 U. 8., 564), put T

may confine what is. said the1e1n to a state of tacts similar to..those then,
before. the: court.

No. tltle passes to.lien. lands befote. approval by the Semeta1y of the Intenm of
“the company’s list of selections’; and, when. so approved, the Tands are to_
be considered as fully selected as of the date of the listing, so as to give to
the ‘comipany superiority over the right of homestead or pre-emption claim- .
- ants settling afte1 the lm:mg bv the company..

Attorneg/ Geneml 11[ ooch/ to the Secretary of the ]ntemor June 18 '
' 7 906. -

T have received your request for an.opinion.-in which you say:

It a decision of the-Supreme Court of the United States handéd down by Mr.
Justice Harlan, December 18, 1905 (No. 79, October Term,.1905) [199 T. 8.
564], in. the case:of Peter O. Sjoli v. Charlés Dreschel,"involving: title to a tract
of land within-the first indemnity limits of the grant of public lands made-by the
act of Congress of July ;- 1864: (18 Stat., 365), to the Northern Pacific Railroad
Company, it was - held, among other thlngs upotn moposmons deduced w from :
nuinerous cases ™ in that court relating to sald act’

1 That ho’ llghts to lands within indemnity lunlts will attach in favor .of

" the. railroad company until after selections made by At -with the apploval iof- the
Seeretary of the, Interior: - .

2. That up to the time such appxoval is. given,. lands w1th1n 1ndemn1ty limits,
although embraced by theé company’s list of seleetlons, are subject to be dlsposed
of by the United States, or to be settled upon-and occupled under the p1e emptlon
and Homéstead laws of the United States. :

3. That the Secretary of the Interior has no au‘thority to withdraw from sale
or settlement lands‘that are within indemnity limits which have not been previ-
ously selected with his approval; to. supply deﬁc1enc1es within the place hmlts
of the company’s road. -

Thé cases which it is said justify these deductlons are cited-in- a foot—note, at'

- thie bottom-of page 2 of the decision.

You pomt out that in the case under con51derat10n the facts were
that prior to.the time when,in pursuance of the regulations 6f the De-
partment-the railroad company- filed its list of selections of indemnity

@ See Oplnions of Atterne'y—General', volume 25, page 632. )
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lands, Sjoli settled upon the land; the settlement béing in 1884 and
the listing by the company in 1885 that your department has been
" holding that the listing of the lands by a compa,ny segregates the land -
 until ﬁndl action by the Secretary in approving or dlsapprovmg the
_selections; and that the decision by the,Supreme Court,. followed -
literally, invites settlement and entry while selections await approval,
and: may. result in defeating all pending indemnity selections.. You
say that you are notinclined to give such:broad effect to the decision
if it can be avoided, and submit the question whether the land depart- -
ment-in the admlnlstratlon of the several grants is bound to- follow:

the broad. principles quoted from this decision -or whether the same -

should be construed with due regard to the particular facts set forth
in the case before the court and limited accordingly.

You say you do not recall any decision of the Supreme- Court to the
effect that an inchoate right is not secured upon the ﬁhng of the ¢om- -
: pany’s list of selectlons 2

The ldnguage in the case referred to, in my oplruon doe'; not seem - -
: to be intended to cover all land grants, but that to the Northern

_ Pacific Railroad Company, which ¢ontains, in section six, certain -

- special language applying the homestead and pre- emption laws to -

lands along the line of the railroad. It is for this reason that the
" court referred, first of all, to Hewitt ». Schultz (180 U. S.;139), and

refers to so many other cases concermng the Northern Pac1ﬁc rallroad"

orant : -

- There 1 1s, aceordlngly, less reason for followmg the pr1n01ples as

stated by the court in questions arising under other grants than in

~ questions arising in the adjustment of the Northern Pacific grant.

Undoubtedly the supreme court has said, and repeatedly said, thaty

no title passes to lieu lands before approval by the Secretary of the
company’s list of selections; and the court has stated, as to the
Northern Pacific grant, especmlly, that the Secretary has no authority .
to withdraw lands froi sale or settlement which bave not been pre-
wously selected with his approval. : o
" But in a case which has not been referred to elther by you or by .
the court in Sjoli v. Dreschel, namely, Oregon and California: Rail-
road Company ». United States (189 U S., 103, 112) the court uses
the following language , : : :
‘ - Now, it has long been settled that while a railroad company, afte,r its deﬁnlte
Iocatlon acquires an interest in the odd-numbereéd. sections within its place oy -
g1anted limits—which interest relates back to the date of the granting act—the
- rdle is otherw1se as to lands within indemnity limits. ~ As to lands of the latter '
: elass, the company acquires no interest in any- specific sections until a selection
iy .made: with the .approval of the ]and department ‘and then lts right relatee
to the date of the selection,
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Thls seems to mean, and, in fact no other meamng éan be made out
of it, that when the Secretary approves the lists of- the lands the lands
are to be ‘considered as fally selected ‘as of the date of listing. This"
appears to be the real” question as to Whlch you ‘are concerned, that is
to say, Whether, when there is an approval by the Secretarv, ‘the
selection of the railroad company relates back to the date of the list-
ing so as to give it superlorlty over the right of the homestead or pre-

- emption claimant settling after the listing by the company.

What you desire me to decide is, as T understand whether the. lan-
guage in the Sjoli case requires you to give no effeot to the company’s
list, if afterwards approved by you, or before you for approval, as
~ against homestead or pre- emptlon olalmants settling after the com-

pany files its list. - _

The court seems careful to av01d S0 decndmg in S]oh . Dreschel,
because it takes pains to point out that there never was any approval
- of the lists in that case and repeatedly alludes to the fact of the set--
tling ‘of Sjoli before the listing- by the company. In . Hewitt 7.
“Schultz, also, it points out that the settlement was prior to the listing
and to any attempt at selection on the part of the company.. :

I have been unable to find a ¢ase in which the court has had .-
' before it for consideration a pre-emption or homestead claim originat- -
ing after the listing by the company and. has held that the listing
would not give the superior right to the, company-either by relation
of its title from approval by the Secretary to the date of the filing
‘of its.list of selections or by the mere operation- of priority. of action
in favor of one of two claimants equally entitled to take the land..

In Cohens ». Virginia (6 Wheaton, 399) the supreme court: by
‘ --Chlef Justice Marshall says: : -

- Thé counsel for the defendant in ertor vrge, in. opposmon ‘to this rile of con- - -
.structlon, some’ digte of. the court, in’the:cose of ‘Marbury %: Madison. It is a
~maxim, not to be dlsregarded that gene1a1 expressmns, in. every oplnlon, are -to
‘be taken in .connection. with the case in whlch those expresswns are used. If
;they go beyond the case, they may ‘be 1espected but ought not to ‘eontrol the
“Judgnient in a subsequent sult, when’ the very pomt is- plesented forr decision.,
“The reason-of this maxin. is obviots. Thé question .attually.: bef01e the court

is 1nvest1gated with- care,.and conSJdered -in-its ‘full extent. Other principles
_which may. serve to 111ust1ate Bi are consxdered in their relatlon to the case
_dec1ded bnt their. poss1b1e bearmv on all other” cases. 1s seldom completely in-
vestigated. In the case of Matrbuiy . Madlson, the single questlon before the
court so far-as that case can be applied to thlS was, wheéther the Ieglslatme.
-could give: this court original jurfsdiétion in’ a ‘éase in which the constitution
-had elearly: not given it; and in-whieh:no.doubt respectmg the constructlon of

.the:article could posmbly be raised. he court decided, and we think very prop—
;erlv, that the Ieglslature could not g 73 [ L ¢ase.”

“In- my opinion the Ianguagefof -hlef J nstlce Marshall apphes to-
_,t_h,e_ question you submit to me, you are not bound to follow the
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broad. language in Sjoli v. Dreschel but may confine what is said-in
" that case to a state. of facts mmﬂar to the one before the court, which
mvolved a- settlement by the. pre-emptor prior to the listing by the
* company, the patenting of the land to the pre-emptor, and no ap-
- proval at any time of the list, of selectlons filed by the company '
Respectfully, .
CHARLES W RUSSELL, ,
Assistant Attorney- Geneml
Approved
W H. M@ODY, Attomey~Cr’enemZ

" HOMESTEAD ENTRY BY INDIAN—TRUSI PATENT.
’ JE\INIE ADASS BT AL.

An Indian homesteade1 holdmg title under a trust’ patent 1ssued to hlm under
the provisions of tlie act of July 4, 1884, who at the time of making the
entry-had abandoned his tribal relation and was occupying the status -of
a citizen: of the United States under the terms of sectien 6 of “the act of
Yébruary 8, 1887, may; upon -application therefor, have the tfust patent.
canceled and patent under the general homestead law. substituted therefor. - .

Acting_ Secrétary Ryan to the Obmmisséonew of ‘the General Land
(F.L.C) ' Oﬁce, July 10, 1906. (C. J. Gr)

“An appeal has been- filed on behalf of Jennie- Adass, Wldow, and
- the heirs at law of Charley Adass, deceased, from the decision of your
" office- of February 6, 1906, denvmg their petition réquesting cancela-
tion of trust patent covering the homestead entry of said Charley
Adass: for lot 11, Sec: 6, and lots 11, 13 and the SE. 1 SW. 1, Sec. 5,
T. 88 N., R. 5 E., W. M., Seattle; Washmgton, and the issuance in
lieu of Sald patent ‘of one 111 fee simple.

The date of Adass’s entry was August 25, 1887, and in his apphca-
tion it was stated that he applied for the land under the act of March
3, 1875. (18.Stat., 402, 420), which extended the benefits of the home— _
stead law of May 20; 1862 (12-Stat., 8392), to— - - _
any Indian born in the United States who is the head. of a famlly or Who has
arrived. at the age of twenty-one years, and who has abandoned, 'or may ‘heré:
:after abandon his trlbal relatlons—— . :
with a proviso that the title of lands thus acqulred should not be- sub- :
" -ject to alienation or incumbrance for a period of five years from date
.of “the patent issued therefor. ~Adass also stated that he was i
Tridian formerly 'of the Nooksack tribe; that hie was born in thé
‘United States; that he had abandoned hlS relation with- that tribe .
and adopted the hablts and pursuits of 01v111zed hfe that héwas the
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i '.head of a famlly over the age of twenty one years that he des1red the
- land- for the- purposes of actual settlement and cultivation that he -
Cwas” then res1d1nO‘ npon said land and had" made valuable 1mprove—'i 1
_'Hjments thereon.” Notw1thstand1ng the statements made by Adass ‘his 2
_.-homestéad application was. indorsed " « Indian; act of July 4,884 o
(28" Stat., 76, 96), which prov1ded that Indians- then or. thereafter 4
~located on: pubhc lands might . ava11 themselves of: the -provisions of .~
,_the homestead laws as fully and to the same e‘{tent as Citizens of ‘the e
United States, but no fees or commissions were to be- eharged oh ac-
“.count of entries or proofs under said’ laws. Tt was further prov1ded“
~that lands thus acqulred should be held in trust ag follows Sni :
All patents thelefot shdll:-be of legal effect and declare that the Unlted -:.‘f
States does and will. hold the land thus entered fo1 ‘the; peuod of twenty-ﬁve;v
"~years, in. tmst for the sole use: and beneﬁt of the Indlan by whom" such “entry.
i “shall. have beeén': made or,. in: case- of -his decease of. his’ w1dow ~and- heirs
e yaccordlng to\the laws of -the State or Terr1t01y Whele such Iand 1s Iocated ‘and:
that at the expuatlon o‘f ‘gaid: perlod ‘the ‘United States Wlll convey the same_;"
by patent to sald Indxan or:his w1dow and lieirs as, aforesald -in’ fee dlseharged R
Soof sald tlust and free from all char: ge and 1ncumbrance whatsoever : R
: The. final certlﬁcate 1ssued to Adass J uly 29, 1891 contalned the-'"
- same 1ndorsen1ent as the one above reférred to, and hlS ﬁnal proof"
i showed. that lie was a natlve-born citizen s1xty elght years of age and_i
i 'had lived all his hfe upon, the land entered by him. " S R
" This matter Was sublnltted to the. Department by your oﬂice under. :
date of VIarch 11; 1905, in view of the provisions of the act of Aprllf
23, 1904 (33 Stat 297 ), and was. referred to.the Comm1ss,1oner of_'_j_" 2
: Indlan Af’falrs Who recommended ‘thatthe- trust patent issued to -
©“Adass be not canceled. Thls reeommendatlon Was: approved by the
'Department Aprﬂ 14,71905; and it is because of thils. actlon that your‘ -
office denied: the petltlon hereln, as herelnbef01e stated ‘ N
. The" general” allotment act ‘of Tebruary 8, 1887 (24 Stat 388) o
after prov1d1ng for allotments of. lands i ndlan reservatlons, fur-}- e
"ther promded in sectlon 6 thereof amono other.things, that—. "~ "~ i

Evely Indlan born Wlthln the te111tor1al 11m1ts ot the ‘United State, Who has.:. =
voluntarlly ta.ken up; “uthm sald lnnlts his; 1e51dence, sepalate ‘and apart from*:
‘.'ﬁny trlbe of Indlans thereln, #nd- has: adopted the Tabits: of e1v1hzed hfe, g
hereby declared to bei’t cltlzen of the Uiited States, and 1s entltled to all the
ughts pnvﬂeges, and 'mmumtles ot such c1t1zen etc SR
- Whil the’ apphcatlon of- Adass, Whlch was. dated August 25 1887 B
was made under the act of 1875 and patent. was. issted to him: underii-;ff'
the act of 1884, yet upon-the shovvlng made in said apphcatlon and -
his final- ‘proof. he: possest the quahﬁcatlon prescrlbed by the act
of. 188(, he was: therefore entltled as a-citizen: of the United States’
'lo the exer(nse of the rights- accorded under the'treneral homestead::

580; on 35—06 M——G
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vlaw, and at the explratlon of. ‘the statutory period’ to have h,sued to
him the usual homestead patent. Both the acts of 1875 and 1884,

. extending the homestead privilege: to Indl‘tns, impose restrictions’
~as to alienation and incumbrance upon.-the beneficiaries thereunder,

" but the fct .of 1887 conferred upon Indians living apart from thelr,}._:-

. tribes and who have ‘Ldopted the habits of civilized. life, the- rights;:

" privileges, and immunities of citizens. - This was the status occu- .

pled by Adass at the: date hlS entry wag: made As was said in the_, i g
' case. of Feeley . Hensley (27 L. D, 502 504) T R

These condltlons brought hun W1th1n the pale of cmzenshlp, where “he. has;" '

: .f_voluntauly placed himsélf, (24 Stat., 388, 390, Sec. 6, act of February.8, 1887.).

“The homeetead pr_nulege was confeued upon: natwe born’ Indlans who'y?

el have severed tribal - 1e1at10ns and abandoned savage for cwﬂlzed hfe (Turner £ »

“p.:Holliday, 22 L. D,y 15) The Indian entlyman “did not attempt to: sucure B :

an- r1llotment to hlm of nomesewatlon ‘lands; whereby: he, would’ beto].ne a. 01t1—
< zen, . but velied” upon his ‘citizenship-as.‘one Who ‘had. sepalated from hls tribe:

"+ 7and had adopted the: habits of mvrhzed life.© By-his voluntary- act 'his declara-'

< tionof <31t1zensh1p unde1 oath; and hlS acceptmg the condltmns nnposed by Iaw’

T upon othe1 cmzens, in ﬁhnur his.. declalatory statement and m‘uun" homestead' s S

entry for the tract in- questlon he acknowledged that 2he lald o furthel aim.

to. the gualdranshlp of: h1s ‘person -by ‘the, United States “That 1elat10ns1np B i

:‘f‘_ceasmg, all. obhgatlons on the part of the govemment toward hini, as an: Indxan

-xcept such as.are enjoyed bJ C1t1zens in common, are Ldnceled ~The plotoctlou

"aff01ded by (‘ongiess and by thxs ‘Department: to-tlie [udiang while i a. state :
of: dependency ceages when the' etflte of pupxhge orn Awar dshu) of the L-tte1. R

' no longer. e*{lsts (See the Caee of Mmml Indlans, 25 L._T) 12(), 4‘}0 )

_ The fmcts of this - ‘case are. 51m11ar to those. in’ the case. of Clarai S
G j_Butron in which departmental decmlon was rendered ‘August 31, .
£ 1899 (not; reported) “There- patent 1ssued 1o’ Butron under the act‘/-p-

of 1884, upon homestead: entry made May 23,1892, which confers the

: beneﬁts of the homestead law upon ¢ Indlans Y ag: dlstlngmshed from~
“gitizens of the United States.” Apphcatlon was made for ‘the "

o " substitution of a patent in’ fee for the trust patent thus issued.  In

B Ter final homestead affidavit as well-as in her testimony taken at time
- of-final proof Butron testified -that she was a “native born Indian
" Yoman who has abandoned all tribal relat1ons,” and it ‘was held that

~“her. 01t1zensh1p résults: from " such - conditions under the terms. of

‘ ’A.sectlon six of the act of I‘ebruary 8; 1887 ”? The de0151on in bhat'_;[{: :

" case concluded Lo

It appeals therefore, ,that prlor'to ‘her. entry the 1pphcant was clothed thh L

- full Cltlzenshlp even though she mlght have been of: Indlan blrth and that she,: -
““had the ught to make entry of’ pubhc lands w1th0ut any 1estr1ctlons except such i

a8 are 1mposed upon cxtlzens generally

“Your office is therefore ftdv1sed t6. allow the appheatlon to cancel the trust_ﬁ B

patent suu'endered by ‘the apphcant “whieli: she ‘refuses to Aceept and to cause._.
to, be isstied in-liel thereof a patent in ‘fee to sald Clala Butron for: the tracts‘g

' i",‘emblaced in her homestead ently. il T
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- That case is concluswe of the questlon mvolved here It is notj.”.'-:_
h beheved that the provisions of the act of April 23 1904, Supm, con- .-

L Stltute any prohlbltlon agalnst followmg the same: course in the case . =
“of Charley Adass that was pursued in theé Butron - case; -as‘said a,ct'_"

. - evidently has refelence to allotments of TIndians as such’over Whom G

o the: crovernment is still exercising’ its- guardlanshlp and protectlng LR

- -care, as’ dlstlngulshed from Indlans who are citizens of ‘the United
. ,States toward whom all obligitions: of: the government have ceased: L
S »:except such as‘are en]oyed by citizens in: common. : =

| :."fappropnate actlon accordlngly e e

b INDIAN RESERVATION——LIEU SELECTION—ACT or APRIL 21; 1904
SANTA FE PAOIFIC R R Co

. Iu case hnds Wlthm the odd numbe1ed seetlons O'ranted 111 wid of the COllStlllC‘- o

The decision of: your office’ hereln is. reversed andr you Wlll take.

s ton' of -a rallroad fall, Vnthln an Indlau 1ese1vat10n and it .is- sought to e*{—-‘:'y—;_, :
o change such Iand% for other: pubhc lands in- acc01d‘1nce Wlth the pmwsmns‘_ P Py
“of the ‘act of Apr11 21 1904, it is ‘not 11ecessa1y that the Iands offered -in U

'exchange shall have been surveyed wheré  the’ amount ‘of .the lands em= 7.

< baced in. the reservatlon and so. lost: to the glant may by protlactlon of the ]
e public: survey lines Be definitely asceltamed - . R
-Clrculm of June 8, 1906 34 L. D 666 conetrued

“.“'_;'Actmg Secretaﬂg/ Ryam to the OOmm@sszoner of ﬁw Geneml Lond;

(R LC) - Office, Augusm 1906. (F w. C), Vi

o letter of I uly 12, 1906, transmits as & prehmlnary apphcatlon for ex-

v /&t the 1equest of the Santa I‘e Pac1ﬁc Raﬂroad Company, the legal' o
/successor to the Atlantic. and Pac1ﬁc Railroad Company, yout office. - -

T change under: the act of ‘April 21,1904 (33 Stat., 189,-211), its seléc- s
~tion list covering 214 987.51° acres of pubhc lands in. the Claytou New

. Mexico, land dlstrlct the same belng in heu of 215 ,090.56- acres in
o "'{-NeW Mexico within the primary limits: of the grant made by the act
" of July 27, 1866 (14 Stat., 292),in aid of the construction of. the At-
-Jantic: and Pacific- rallroad also within the limits of the Zuni and
: N avajo- Indian reservations as extended by executive. order. :

~Your office lefter states that the prehmmary requlrements of the ;,

arcular of June 8, 1906, (34 L. D 666) have been satisfied, but you. e
are.of opinion that the exchange cannot be made for the reason ‘that
o base lands are unsurveyed and it cannot bé said; in  view, of- the dem-"_”y
- sion of the Supreme Court in the case of" Umted States ». Montana =
- Lumber Ma,nufacturlng Company (196 U. S, 578), that the right toa - e

L patent or- 1’cs equ1valent has been earned by full comphanee with the'j o
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‘:'-" laws. of the Unlted St&tes govermng the dlsposal of the base 1ands
"'Jeought to be made the subJect of-the exchange The act of Aprll 21
‘7’1904 supm, prov1des inter alw~— S

K . That - anv p11vate {and’ over Wthh ‘an Indlan 1ese1vat1on has been:i‘ Xtended _
B ;by executlve order may be exchanged at the dlSCI‘ethD ‘of the Secretary of the ;
: Interlor and at the expense of the owner theleof and under such Tules and regu— :

: The Iand ploposed to be surlendered must be aecurately descrlbed by leval
i subdwlsmns if sulveyed or 1n ‘the event that it 1s unsurveyed by such des1gna—
i 'tlon as w1ll readlly enable the Commlsswner of the General Land Ofﬁce “to:

. 1dent1fy it : : N

It is tlue that 1t is- also sald that——

o0 Pllvate lands subJect to exchanfre unde1 the p10v1s1ons of: th1s act mclude all

B -'_‘lands ‘within the hmlts of an- Indlan 1eservat10n estabhshed by executlve order,

o "~to ‘which: the rlght toa patent or 1ts equlvalent has. been earned by full comph
,iauce Wlth ‘the laws of the Umted States govermne the dlsposal of saxd lands

“The twoy When considered together, 1nd10ate that it ‘was not the
Jlntentlon of the Department in the case of a land ‘grant ] like' that, made
by the act of J uly 27,1866, supra, of the alternate odd-numbered secr
“tions and’ parts of sections, to require that: the. lands: the' subject of _
~exchange be actually surveyed before putting into operation the pro:- .
o «lVlSlOl’lS of the'act of April 21, 1904. Tf the lands were shown to be. -
. within the prlmary limits of the. land crrant ‘and’ 0therw1se subject to
" the terms of the grant ‘the amount to _b vexchanged mlght be deter
: ‘mlned 1t unsurveyed by protractlon, as is- done 1n thé cage of ordi=-
o mary 1ndemn1ty selectlons “In' the case of the Northern Pamﬁc Rall-j
’ :‘.j’__:road Companv, on rev1ew (20 L. D, 187 191), it was sald -
» The lost lands are 111 an unsurveyed Indlan reselvatlon, but the sulroundlng E
lands appear ‘to: have been surveyed and I $€6-10.: reason Why the sulveys may’,

o ;not by calculatlon ‘and without dlﬂiculty, be: p103ected over. the’ 1eservat10n sori
. as to spe01ﬁcally descnbe the logt seetlons tlact for tract w1th the selectlons

, Thls rule of" ad]ustment has been’ unlformly apphed since the date e

o of said’ demsmn to the several grants made in. ald of the constructlon e
".-'of rallroads L e T e e : G

“In the case of Umted States . Montana Lumber Manufacturlng
Company, SUPTaLy. after 1eferr1ng to the: prov151ons ofgthe act of July
15,1870, by :which 1t was prov1ded that the cost of survey: ‘must be’
paid by the: grantee company and no conveyance should be‘made 'of
- the land until said cost be paid, it was said:-" . _
e The equltable tltle becomes a 1ega1 t1t1e only upon the identifica-
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‘on”of the granted sectlons, and that to seciire: the payment of the.‘-_ ‘
, -eXpenses. 111c1dent ‘1o the survey, the'. government “ petains the - legal :
' ':f"_Ltltle 1in its own name until they are paid.”: It was not proposed at .
i ;the time of: the, formulatlon of the regulatlons of June: 8 1906, that ar
- patent’ should actually issue to the Tands the Sub]ect of exchange o
' before. the act could be given operatlon Neither was it purposed’ o
S _that unsurveyed la.nds in. Indian reservatlons should be actually sur-. -
A -veyed but rather that the amount to: be e&changed was 10, be. deter-,_» L
- mined by protractlon, and,’ to meet the- requlrement of law for the
payment of the costs of survey, it was proposed- that the. company'.;_
““should be- 1equ1red to-pay; before patent would issue for the lands =~
"f"lselected in:lien of those. unsurveyed lands. surrendered the actual cost:
.ot suryey of. the selected lands, this belng considered a legal’ equiva-
“lent and more: hkely to be accuraté than an estimate for the survey - of‘, S
~the unsurveyed lands Wlthln the Indlan reservatlon Whlch Were to be'
i sur1ende1ed o ' B e
" Your: office letter, as: before stated states that the prehrnlnary Te-
'”,*",qulrelnents of the circular have been satisfied. The application has
- therefore this day been : refelred to the Commlssmner of Indian Af- "
- fairs for report asto Whether the- Whole or any part of the, descrlbed‘ T
‘lands made bases for’ the selections in questlon are nieeded for the use.
~of the Indlans, and such recommendatlons as: that officer may deem‘; S
" proper in the premises.© Upon: recelpt of his report and recommenda-.
. tion, the area-to be exchanged can be. determlned n the manner, herem'; perE
‘:‘--_‘Q,Spemﬁed Tl
"~ -In the future admmlstratmn of the Aok you W111 be gulded by the_ S
c constructlon herem placed upon the c1rcular lettel of 1nstruct1ons of Sl
June8 1906 Cn : i :

S SALE OF LANDS N FORT CRITTENDEN ABAN])ONED MILITARY
R e Do . RESERVATION.- A e

INSTRUCTIONS— PSR

DEPARTME\IT OF. THE INTERIOR,
‘ g G’ENERAL Lano: OFFICE, ,
Wasﬁmgton,D c. August %5 1906
' »‘.:Regzster and. Recewer, Salt Lalce City; Utah. i k
. GENTLEMEN Referrlna to the instructions: of November 20 1896 o
( 93 L. D., , 567), in 1egard to the d1sposa1 of lands in the Fort Critten- - ‘
. den abandoned military reservatlon, I have to advise you that’ section
1/ of the act of June 30, 1906 (34 Stat., 808), entitled, “An act to
o extend the public land la,ws of the Unlted States to’the Tands com-
prlzed Wlthm the 11m1ts of the abandoned Fort Crlttenden mlhtary




o f"‘:”:Utah g | ’
- ‘b Therefore you Wlll no longe1 be governed by eald 1nstruet10ns of ‘ :
- November 20;- 1896, but lands in said reservation are’ subgect to diss

DEOISIONS RELATING— TO THE PUBLIC LANDS

Sh reserva,tlon in the State of Utah and for other purposes, prov1de5 : o

as follows

The general laws f01 the dlsposal of the Dubhc lands ‘of the Umted States: EOR

' ""a1e hereby: ‘extended: and made appheflble to the l"llldS eomprlzed ‘within:-the - .

L limits of -the’ abandoned Fort Cmttenden mlhtar; IeSel\"lthIl 1n the Stdte Of- : =

‘/posal under the general laws for the dlsposal of pubhe lands i
Ve1y respectfully, : :
Gr F POLLOCK,
S Actmg Oommzsswner
‘ Approved . : i :
o THOS RYA\I, Actm g Seﬂretarg/

REOI‘FERING OF LA.NDS I‘T FORT ELLIOTT ABANDONED MILITARY e
‘ RESERVATION % : :

_ INSTRUCI‘IONS

o

DEPAR’l\IL‘\IT OF "THE INTERIOR, _
-GeNERAL LaN. 'OTFICE,
T/Vashmgton D. (., Augu8t3 1906’

’:v"’Regzstm cmcl Recewef W oodward, Olklakoma. ;
~ GENTLEMEN i T hwe todirect that you will, on the date ﬁxed for.

“the ‘reoffering of the lands in the Fort Elliott: abandoned mlhtary -

. reservation, in Texas, proceed to the ground. with the necessary -
* papers and proceed with the offering’ of ‘the lands by forty-acre .
“tracts, in the order in which they appear on the 1nclosed hst Wh1ch‘ L
shows the appralsed value of said lands. : T
“When the NW. £ of Sec 55 is reached you will’ notlfy the bldders ,

_ that so.much of the NW. + of the NW. % of this subdivision as-is .
‘occupled as 8 cemetely (about oné acre) and inclosed with a barbed

- wire fence, with iron posts, is reserved and ‘will not be sold.

“These lands are to be sold to the highest bidders at not less than
the appraised price: Upon payment by the purchaser of the amount
‘of ‘his bid the receiver will issue his receipt, in duplicate, and the
register will issue a cash certlﬁcate, such certificates. and receipts to

" be numbered in consecutive order; beginning with number one, de51g- '

na’cmg them on the papers and abstracts as* Fort Elhott Series.” -
In issuing reee1pt and certificate for the NW. }, Sec. 55, you will
be careful to make the exception of the one acre mentloned above. -

“Upon the conclusion of the sale you will makea report to this office- -

of the result thereof and return the appralsed list and plat herew1th
1nclosed : : .



Further 1nstruct1ons Wlll be given you in: regard to Vour monthly

i connectmn therew1th ‘ _ : S
" Notices of the offerlng have been sent to the Bulletm,” Wood-: e
" Ward Oklahoma,' « Gt Louis Globe Democrat,” St. Louis; Missouri; =~ =

" the Sunday edition: ‘of the “Record,” Fort Worth Texas; and the

o Texds Panhandle,” Mobeetle, Texas; for: pubhcatlon, ‘the: date of o :

: ] ,',[he oﬁerlng being fixt for November 1 1906.

Very respectfully, N
. G F POLLOCK,

Approved ; :
THos RYAN Actmg Secretarg/

MILITARY BOUNTY LAND WVARRANT—ASSIGNMENT

ANNA R KEAN ET AL E:

: DECISIONS RELATIN(} 'I'O THE PUBLIC LANDS .“8‘75‘

V‘:‘:f-and quarterly reports and your, dlsbursmg and othe1 accounts 1n S

Actmg OOmmzsswner o

"‘:.Where the sold1er in’ whose favo1 a m1htary bounty land yvarlant is 1ssued. ST

'maLes affidavit that the Walrant has never been received by him, #nd there-. "
upon a- duphcate igsues to him, and, _with both the orlglnal and dupllcate‘
in his possesswu, he assigng them 1o dlffelent .parties, flud the duplicate -is -

“located - and patent issues- for. the land. so located the obhgahon ‘of “ the SO

o government 1s thereby. satlsﬁed “and- the :land depattment is thereaftelf

without authorlty to: recognize. any further I1abl11ty on “the palt of the‘ AR

R government on account of the original w arrant

L ,.Actfmg Secretary Ryan to the OOmmzsswner of’ the Geneml Landv :
(F L Cy o Oﬁce, August 4y 1906 (J R. W) e

Anna R Kean appealed from your de01s1on of February 28 1906 :
_‘holdlng for cancelation original military bounty land warrant, NO' .
33193, eighty acres, under the act of March 8, 1855 (10 Stat 701), -

- to Eh]ah ‘Hulsey: - R
~ May 27,1856, the warrant was issued. August 21 1857 Hulsev
“made’ aﬂidawt that he had not received the warrant, and requested -

. "w1thhold1ng of the patent, if location thereof had been made.

.- November 21, 1857, a duplicate issued to Hulsey, who, November

" 16, 1858, a551gned it to Walter Craig, who located it October 17,
1859, on the S. % of the SW. 1, Sec. 18, T. 57 N, R. 4:-E: Omaha,, :

o l\Tebraska, and’ patent issued to lnm April 18, 1863

November 25, 1857, after issue of the dupl1cate, Hulsey asagned, :
© the original warrant to I—Iugh Morgan. - The number of the warrant
.. in the assignment was given ‘as 83695, and the orlgmal number on’
'the Warrant was before that time - changed to that number, the:
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; »v'razures stlll appearlng——that of 3 only by transmltted l1ght the other 2

belng plamly visible. .o o
. January 1, 1859, before locat1on of the dupllcate, but after 1ts 1ssue, 1 L

.'-ﬁl:‘Morgan located the original on the S: 1 of NE. §, Sec. 24, T 14, R. :

15, at Ioma, Michigan.- “When Morgan s locat1on reached your. ofﬁce,_ SR
the razureé was discovered; and March: 24, 1860, ‘the Commissioner of =
‘,‘Pensmns noted in red.ink on the: warrant that * the alteratlon of the -

o f,«number of this warrant was made after its transmission from th1s»*".3 _
o i office; it hav1ng ‘been. originally - 33193.” ‘December 17, 1862, you’ i
. directed the Ioma office. to notify Morgan that “ patent on said loca:. -

Y tion cannot issue until he shall’ have comphed with thie: prov1s1ons of - 2
o ‘the. act of June 23 1860. (1‘) Stat 90).” . He substituted swarrant No. - o
" 43402, act of 1855, eighty acres, and patent issued April 25, 1863. .

‘ ""*";March 215 1863 ‘the’ _original: 33193, with changed number 33695

~was returned to the Tonia office for. dellvery to' Morgan, who, April

113 1863, as51gned it to Davrd Preston, Who, Aprll 15 1863 ass1gned ‘
: 1t to Anna R. Kean. -

T anuary, 27, 1905, counsel for Mrs Kean submltted to. you the war-
: ,"__1ant for cons1derat10n of the Val1d1ty of the. assigninents, and filed .

. ,]‘jthe affidavit 0f-S. A.-Kean, of Chicago, Illinois, of his.good faith as "~~~

», ““one of the former OWDers; and the good faith: of his wife. April 6, ’
' .1905, you dechned to certify to the va11d1ty of the asswnments and”.. i

: | allowed applicant sixty days: to show cause why the orlgmal 33193 be
~not_.canceled because .4 duphcate had been issued, located, and Lo

".patented June 5, 1905, Mrs. Kean’ showed, a general ass1gnment of §
.the personal property of S. A. Kean to her August:25, 1891, recorded Sy

Cin Cook - county;: Illln01s, September 18, 1891. July 8, 1905, you S

- advised applicant that the showing was unsat1sfactory, the prlnc1pal‘ .
*pointin Mr, Kean’s statement being that the red ink notation by’the - - -

~Commissioner. of ‘Pensions was not on the paper when it was pur-’

;. ‘¢hased from Morgan October 80, 1905, after- allowance of further - |
=time to show cause, counsel submltted an’ a551g11ment made October

95,1905, by Mrs: Kean to S. A Kean, and his affidavit as. to former

_ B ;:’rransfers, with letters of W.D. Preston, J ohn L. Harper; and Helen .
- Preston, none’ “of whom had : any knowledge .of the warrant, or its ‘
B fransfers 'S. A Kean asked that he, Mrs. Kean, and Dav1d Preston. =

be regarded as innocent, purchasers, and argued that:.

It 1s 1mposs1ble to- suppose and 1ncred1ble to- beheve that David Preston acted':

-'yothe1w1se than hono1ably in‘the transaction, and it'is sure that’ when he made
"¢ the original purehase there was no memorahdum on the warrant and mo, knowl- e
edge on his part that anything was wrong with the warrant that _deponent: says. o

Jtwas customaly for dealers in ]and scup to purchase and hold the assighment
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._the warrant Was then reJected the or1g1na1 dealel took back the wanant Wthh B

5 o ould be' necessary for 1t to be reassxgned to the dealer or to some one he’ mlght
;wdeSIgnate : ; TR .

“You held that Preston and subsequent purchasers had sufﬁment‘”:u :

'v',f.notlce as to the- character of the warraiit, and; maklng reference to . -

f section 9441 of the Rev1sed Statutes held the Warrant for cancelatlon,' e

o to be: retamed in the ﬁles of your ofﬁce

o mnocent

’ *“fceled March 94, 1860, when ‘the’ ehange of the number was noted

. The. appeal alleges error not to have’ recoounzed Mrs hean as an

;ealled to ,the fact that the Warrant was not ¢ conﬁscated " 01 “¢an

3

T u_rchaser of the Warrant bv virtue of: Preston s assmnment e
he being -withott- knowledge of- fraud ‘In. argument. attentlon is.

A but-that it was returned to-its owner;. Hugh Morgan, and thereafter'j? iy

s ,asmgned through Preston 1o the present owners,.

. The case here is'1h some. features like. that of Andrew M Turnerr s

(34 LD 606) In: both cases there Wwas but .one obhgatlon, _to‘ S
fev1denoe Whlch tvvo Warrants 1ssued T Both-cases ‘the duphcate was
* issued: before the act of June 23, 1860 (12 Stat., 90), now codified

= ‘as seotlon 9441 of the Rev1sed Statutes, so'that there was no authorlty,' L‘
“of law therefor (5:Op. Att’y Gen’l, 387, 389). In both cases the .=

“goldier held both warrant and duplicate before either wis as51gned 4
- In:the order of: ass1gnments the cases are reversed The or1g1na1 L
: ;Warrant here,. its serial number being prev1ous1y razed ~was first ¢

e asmgned ‘and:: ﬁrst located:. In’ Turner’s - ‘case’ the dupheate was
. first assigned and the original first: 1ocated “In each case, however, . =7

both the locations were before: the:land: department and pending

' f‘hefore either location passed to final action of approval and. patent.
h Durlng that: ‘time, while both’ «claimants of the soldier’s: 11ght were

ERT adversary positions. before- the land department an’ 1ssue mlght P

“have been formed and:a determination had as to ‘which assignee of-

" the soldier had the better right. "This was in effect what ‘was: done" -

: ~W1th011t a-formal issue. In Turner’s case the first: ass1gnment was

‘ ;v_held to. transfer the rlght and location of the: duphcate was approved g ;
~and’ passed to patent. In the _present case the second. assignment. -
‘was held to transfer the right. In both cases the defeated: claimant -«
tabided by the: dec131on, made: substltutlon, and. received ‘back what-.
_ ..shad been ad]udged an 1nvahd instrument, to be used in seekmg vem-.
»edy agalnst his ‘assignor for the con51derat10n ‘paid—not as a.sub- 7.
sisting obhgatlon of thé:United States. In both: cases there was an " *
ad]udlcatmn by the” proper officer of: the . government as_to which -

_“claimant had valid assignment, of the 11ght and the obhgatlon of: T

the govermnent was satisfied by issue of patent for. the proper area
ot pubhe Tand. - The executive power was thereby exhausted. The
land: department_has no power: to issue a second patent f_or that.

i
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'quantlty of land If 1ts ]udgment was Wrong, the remedy must bef’"
sought from. Congress The warraiit; havmg been satisfied by -issue
“of a’ paten’c belongs in the records of your ofﬁce as:a’ satlsﬁed obh-;

1 gation. , : P
.. The clalmants here took bV ‘Lsswnment from Moroan ‘1fter the .-
: Warrant was ad]udaed satisfied and with notice by the razure itself,

“as well as by the red ink notation of it by the, Commlssmner of Pen-"
" sions: - They stand - 1nerelV in Morgans place, with no better right,

and Wlth actual notlce that the ‘warrant was: ‘not recovmzed as & valid: -

Co obl1gat10n -The paper was never negotlable, and no.executive officer -

~has power to double the liability of the government: where. but- one_ v

' ‘jhablllty in fact exists: Andrew M. Turner (34: L. D, 606, 608)
“Your decision is affirmed.” : ,
-The razure of the serial number cuts no ﬁgure in the case, as 1t no-

:Wlse chanoed the obligation or effect of the 1nstrument Common- o

wealth v. Elnlo'rant demas Bank (98 Mass:, 12; 93 Am. Dec. 126)
Damels Negotlable Instruments, Sec 1400. - It is dlsregarded

’I‘IMBER CUI‘TIN G ACT——TI‘VIBER AND STONE ACT
G’&LL &GIII‘R ET AL ’Z) GRAY’: -

' The authomty and perm1ss1on to fe]l and remove tnnber and t1ees, conferred by'*f
the. act of June 3, 1878 (20 Stat., 88), extends only torthe public’ mineral v
lands; susceptw{c of mineral. entry aloue The act: does: not,, as- to. such
lands, ‘secure to nnners of ‘the vicinity an-exclusive right of timber appro-

: :prmtlon If any given tract ig. in fact mineral in character, t1tIe to the:
Iand “together with the ‘timber thereon ‘may be acqulred under the mining

g .l’lWS, and if v acant and nommineral, valuable ch1eﬂy for:timber, but unfit

“for: cultlvatmn containing no mining or other improvements, it may be.pur-:
chased, upon the condltlons 1mposed and. as 0r0v1ded by the act of June 35
1878 (20 Stat., 89) .

" Acting Secretar Y Ryan to the C’Ommzsszoner of the Geneml Lcmd_
(F LoCy: Oﬁce, August 4, 1906 o (I‘ H _B) :

Agalnst the apphcatlon of Sus1e E. Gray, ﬁled June 14 1904 ‘to
purchase as timber land, under the provisions of the act of June 3,
1878 (20 Stat., 89), as extended by the act of August 4, 1892 (27 Stat.,
- 348), the NW. £ of Sec. 9, T. 6 N., R. 6 E., Boise, Idaho, land district,.

William H. Silberhorn and Mike qulagher filed protests,, allegan‘ the

“land in question to contain valuable mineral deposlts and to be ch1eﬂy s

valuable therefor. :
Thereafter such further proceedlnﬂs were had as resulted in a hear-

ing before-the local officers, November 18, 1904, at which appearance.

“was made and testlmony submitted on behalf of all partles. B



J anuary 23 1905 the local oﬂicers found ar substance and eﬁect

eral in_character or-that any. portlon of it is ¢laimed or: occupled for
mining. purposes; and- recommended the. d1smlssa1 of.the protests.
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" that the testlmony 50 adduced falls to esta,bhch that the lanid is min- - s

»~Upon-appeal: by the: protestants your- ofﬁce, by decision’ of May 59 iy

: 1905, sustained ‘the finding and c¢onclusion of the local ofﬁcers and

‘-protestants have appealed to the Department , g o
* Protestants rely upon the act-of June 3, 1878 (20 Stat 88 Chap S

-150), whereunder bona fide residents of the States.and - Terrltorles

"'t“ivtherem named are “ authorized and. permltted to fell and Temove, forr -
- building, acrrlcultural mmlng, or other domestic, purposes, any tim- .

ber or. other trees growing or. being on the public.lands, said lands'

bemg mineral, and: not subject to entry, ‘under existing laws of the =

-7+ ‘United States,- -except for ‘mineral entry,” etc., Wlth Tespect. to Whlch el
L '-counsel for protestants say in their brief: , S
' It seems to have been the mtentlon of Congress to apploprlate the tlmbel insg ¢

mmeral eountly for. the:benefit. of the miners upon land-in such district. It is L ‘

V apparently. not necesszuy, aceordlng to the. view ‘of the federal courts, that there .

should be a mineral location or an actual mine upon the land coutammg the -~
- timber. - 1f the land in-that’ distriet {5 not agricultural land and ig of the /= -

character generally known as mineral land, the timber in that dlstrlct is reselved
for the use of the: mme1s and athers in that vicinity. ”

‘ The Department deems it sufficient to say; W1thout e‘{tended state-_ :
g ment or. discussion. of -the contentlons of counsel in this behal:t that

“not only is the authority and permission to fell and remove timber "
* “and trees extended to cover only the public mineral lands, susceptible

- of mineral entry alone, but the act does not as to such lands-and for
" obvious reasons, secure to miners of the v1c1n1ty an -exclusive rlght of

£ timber. approprlatlon If any given tract is in fact mineral in char- S

~acter, title to the land, together with the timber thereon, may be-
acqmred under the mining laws; and, on the other hand, if the tract

is’vaecant and’ non-mineral, valuable chiefly for timber, but unfit for

, cultlvatlon, contammcr no mining or other 1mprovements, ete., it may -
“be purchased upon the conditions imposed and as provided: by the act -
first above mentioned; and the tlmber cuttmg act is without apphca-
tlon to it.” : :

The testlmony submitted at the hearlng falls to sustaln the allecra—

~=t10ns of the protestants, or to disclose any barrier to the. apphcatlon o
of Gray.. The decision of your otﬁce is thereiore affirmed, and the .

: f;'protests will. be dlsmlssed o : , . :



fr"sary improvements: spe01ﬁed by the statute.- e B
g -Asto the matemal facts upon which the issue’ presented must be de-" B
e f':tcrmmed there is no. conﬂlct in the testlmony offered at- the hearlng pen

J ames: Forrest Stlllwell has appealed to the Department from your

g ;ffofﬁce demsmn of l\Tovember 10, 1905, afﬁrmlng the actlon of the reg:

B upon contest 1n1t1ated acramst sald entry of J ohn W’llklnSOn

-The: basis-of said contest is;the alleged failure of the entryma yto :

8 ,vJ'make “the - required , yearly expendlture in the permanent and eCE

;_"»;‘All that had been done: by clannant looklng to the’ permanent 1m—,,;" L
L provement or reclamatlon of the’ land, prior to’ date of service of’ ‘con- L
: ftest notice, Was the purchase of 460 feet of well casmg, for-which. he -

i glday serv1ce of Totice was made. The testlmony ‘shows: that the haul-

. ing of the casing covered a period of two or three days. - For this the

“Apart of this was hauled to the land’ April 1,1905 ythe ;

"""'lalmant pald $8 This: constltutes ‘all of the acts: performed by o

e
”,;_utory requlrement as ‘to annual expendlture : -
Thé Department is. cleary of epinion that; whatever may have been’

' __clalmant’s 1ntent10n as to future permanent 1mprovement at the tlme

. of the elaimant to in the future fully comply with the law.

::falth in the premlses, he had not in any manner, perf01med a slngle k
actof permcment zmprovement The well casing was not, at- the date -

imant upon Whlch He relies’ ‘as a sufficient’ showmo to: meet the stat-'- S

“',of ‘contest, a ﬁ‘{ture, be1ng unattached to the ‘realty. So- lonor as it -

“retains ifs status of personalty it can not’ be- cons1dered a permanent-

."’1mprove1nent of the lanid.: “The statutory requlrement as to-yearly - .
“expenditure is'as eXpllc1t and mandatory as are any. of the other: S

- ‘quirements- imposed by the ‘desert-Jand act; and the Department; in - -
~“the face of 4.contest brought upon- that ground, is without authority =~

" to waive its observance, even tho it.should be convinced of.the intent -

. we

~ The. deCISl,Ol’l appealed from is hereby afﬁrmed
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PA’_[‘EN’.'[‘—INSTITU‘ZI?IO\T OF SUIT—SELECTION UNDER ACT OF J UNE ‘4
i 1897—OLCUPANT : :

- SANDOVAL v. Az'rnc LAND AND CATTLn Co. B

failed to
G Akt by Sl
vaccorded

Where at occupant of Iands Wlthln the hunts “of p11vate land:cls
asselt his. claim by pet1t10n to, the p10pe1 “court Wlthm the B!
sectlon 19 ot the actiof; \Earch 3,:1891, 1efused upou opportuu
'.un for that purpose, to asselt h1s clann to the land as a ‘“ ST,

}srtuated,falled to assert any settlement rlght thereto w1th1n three monthsf "
‘after the filing” of'the township. plat the Iands theleupon noththstandln«,q
-VhlS occupancy ‘thereof, ‘became subJect to entry- by: the: ﬁrst legﬂl apphcaut’ :
“hands the govelnment havmg patented ‘the- Iand to another by virtue: of; he & '_ L
',.'selectlon thereof under ‘the exchange p10v1s10ns of: the act of June 4 1891,r R
is'under ng: duty to the’ occupant to 1nst1tute sult f01 the cancelqtlon of the et
_73patent notw1thstand1ng 1t was 1nadvertently 1ssued w1thout cons1derat10u
of a plotest agamst such selectlon ﬁled by the occupant

.Rycm to the OOmmzsszoner of ,the Geneml I amd'?-ﬁ

S Actmg /S’ecretarg/
' 077206 August 6 ]906'

"'(FLC)

o The Aztec Land and Cattle Company appealed f10n1 your dec1s1on g
- of February 2;. 1906 recommendlng that suit be 1nst1tuted for: cancel—
‘.-at1on of a patent 1nadvertently issued” conveying: to the Aztec com-:
pany. the NW. 4 of the NW. 4; Sec. 4;° nd lot 1 Sec.' 5 AT 12 N
R 6By N. M. M, Santa Fe, NeW \Iexmo S ' e
S Z'Novelnber 20, 1902 ‘the Aztec company ﬁled selectmn No 62 3’ o
your, office serles, under the act ‘of June 4, 1897 (30 Stat., 36), 0
- these lands, in Jieu of laud in the San. Francisco Mountams forest
i ‘_:'reserve, Arlzona January 6 1904, Jx tan. ‘;Sandoval ﬁled his protest )
© - against ‘the selectmn alleglng occupatlon and 1mprovement of the
o land by 1 mself his: brothers, and their. father for fiffy years. “The.
o local office: erroneously attached th_', protest to the proof ‘of- pubhca-
+tion<of motice. in*selection No. ‘6294, same - series; for’ other land, =~
""‘ﬁled it the same time as No: 6293, When No. 6294 was e\ammed mot
our office it was not: notlced that the selectlou and" “protest ed”
entlrely chﬁerent lands, and a Learihg was ordered and set. for. AprI T
95,1904, When- the' ‘hearing was called protestant’s attorney ealled:
- attention’ ‘to the fact and declined: to proceed ‘and the hearing wag:
Ll1sm1sseds'and Aprll 96, 1904, the local office. reported the: facts o
ul - In the meantlme No 6293 was. exammed ‘and no conflict’ ap’—”
"/pearmg“ it was approved I‘ebruary 8, and: patented I*ebruary 18;
1904, before the error of 1n1splac1ug of the protest. was ‘discovere:
E Septelnber ; 1904, 4" hearing was ordered on the protest to deter-
mine whether a’ ‘suit should be 1nst1tuted for cancelation of the patent,
" ‘Both’ p‘trtles appeared ‘and ‘the’ evidence was: taken by: order of the
, -“‘»local ofﬁce before a. notary at Albuquerque, New MeX1co J anuary'
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20 1905 the local oﬁ‘ice found that at the t1me of selectlon and for g

many years: prror thereto there were substantial 1mprovements onthe "
~land which gave the selector notice that-the land twas ot vacant, mor - °

- subject to ‘selection under the act of 1897, and, even if the land was- 3
then temporarlly unoccupled the: 1mprovements were of too:substan- .

" tial character to justify a conclusion that they had been' abandoned; -

- that had the selector truly disclosed the facts its selectlon Would have S

- been tejected.. The local office recommended institution of suity and: "
~upon appeal by the Aztee company your office: concurred in so: reoom-
' mendmg ‘

- The land is in the Una de Grato prlvate land clalm, reported to S
‘Congress under seetlon 8 of the act of July 22, 1854 (10 Stat., 308),~
- but was never acted upon.. It was by force of the act reserved from .
other: dispesal durlng its. pendency ‘before - Congress. Lockhart PO

. Johnson (181 U. 8., 516, 525-6). The act of March-3, 1891 (26 Stat
.854), estabhshed the court’ of prlvate lahd clalms, and prov1ded

SEc o That 1t shall be lawful for, any pelqon on pelsons e elalmmg hnds:r

; \Vlthll’l the hmlts of the Te111t01y derived by -the United States from the Repub~ :

lie"of Meuco and now embraced Jvithin the Teultorles of New. Mexrco

o by vutue of Aany such Spanlsh or Mexican’ ‘grant, concession,” warrant, .or. sur- .

i lvey. as the. Unlted States are bound to ‘recognize and’ confirm. by: virtue of the SEE

‘treaties:of cession of- sald count1y by Me\m() 1o the United. States, whlch at’ the,' S

R date ‘of ‘the passage: ‘of this act-have not beeu confirmed by act of_ Congress o -
' gtherwise finally: de(nded upon by lawful autherity, and which are not- diready -

' complete and perfect;: m ‘every such’ case to plesent a petltlon in wrltmg to the': L

5 said court in the State: or Terntory Where sard land is s1tuated and Where the}

: _,s*ud court Holds its sessions. = ST o
“SEC. 12 That all claims meutloned in sectmu six of thlS act Whlch are by :

..-.the p10v151ons ‘of .this: act author17ed to be prosecuted shall at the eud of two o
years “from the: tqkmg effect of this acty; -ifino petltlon in' respect to the’same: shall R

: ,have been filed as herembefore 1)10v1ded be deemed and taken, 1n all courts and,»
e elsewhere, to be ab‘uldoned and shall Te fo1ever b’lI‘led Sl

. " The Una de. Gato elalmants ﬁled no petltlon, and vour ofﬁce, bemg 5 e
‘-0 advised by the clerk of the court, notlﬁed the Santa, Felocal ofﬁoe,» L

' " August 21, 1895, that no: authontv lon,ger ex1sted for reservatlon of -
public lands in thls clalmed grant

In: 1892 survey in: the field was made, and the deputy surveyor, :',

mformed protestant and others then oecupying these and other lands -

~that’ they mlght secure. a. “gsmall holding claim ” under ‘the act -of 5
. March '8, 1891 (26 Stat., 854 861—2) ‘but he d1d not - wish: such - a
' 'holdmg to be surveyed for him. . The apbroved plat.of survey was =

o “filed in the local office, September 14, 1895." -Sandoval did.not Wlthlnf’i':.‘f‘ '

three months thereafter or at any time before the selection apply for -

> homestead: entry, and the land, notwrthstanding kis  occupancy, be-
S came sub]ect to entry- by any other legal applicant by force of theact - -
. of May 14, 1880 (21 Stat 140), and soctlon 2266 of the Rev1sed;

5 . Statutes
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Had patent not gone ous the selectlon Would have been. re]ected

,;_under the rule ‘in. thchﬁeld . Anderson - (32 L. D., ;/298)- “While,
so long ‘as it has ‘the legal title, the United ' States may, and as the oo
© 0 act of June 4, 1897, is construed by the Department . does, Wlthhold..?: e

L its lands flom selection’ under the act. for protection of a ‘mere. oc-

_cupant, who asserts to them no right. under the laws for their dis-.

';"f_;posal it does not follow that it-will, or: that it can,; asgk a1d of the vl
- “courts to ‘recover tltle it has undvertently but f01 good consldera- Lo
i ':tlon granted away. : S
*The- questions plesented are: (1) \Vhether the Umted States can:; g
" “maintain a suit to recover a title: for whlch it received an adequate - -
‘ _c0n51derat10n, and in so domo violated no duty due to any adverse .- -
o vclalmant merely on ‘the. trround ‘that the patent was nmdveltently." '

. issued. (2) VVhether, if it can maintain such:suit, the government S
ought to:enter upon. htlvatlon ‘of ‘mere gracs,, f01 protectlon of one: -
‘" who has heretofore declined thlee ‘opportunities to acquire the tract. .

In'a proceedmg for cancelation of a patent the United ‘States is
‘. qub]ect to the same equltable obh(ratlon as any other suitor. There

::‘7"18 no law by which title tothe land in the forest reserve which vested o
~in the United States by the- Aztec company’s’ deed of: rellnqmshm(ant'f

; ._;b(.nd approval of the selection can be restored to the selector.. “There =~
. is'no dity due from the United. States to Sandoval, who failed to: -

Toavail hlmseff of opportumtv 1o show a rlght to the land by petition

;Vx_'f’to the proper court;; who refused to: make claim to- hlS holdmg under .-

o “the act of March 3, 1891, supm, and WhO for over. seven years. after: K
. the: land was sub]ect to-entry’ “failed to: clalm an entry under the. -
homestead law. The United- States is not, only ‘under: no duty to

—-"f,'Eaandoval but Sandoval himself is without equity as. ‘against one who

~ gave an-actual and ‘adequate. consideration. The “United - States,jfiu"' j‘
havmg no* rlght or, equlty of its own:to V1nd1cate, must show that it .

- owes’ some duty to- Sandoval and can not shiow any.. On this'¢lags of = :

~actions the court in United States ». San’ Jacmto Tln Company":"_

(125 U. 8,,973), held (syllabus) :

- The 11ght to: b11ng such a suit ensts only When the govelnment h‘lS an. 1nte1-j Sl

__est in the 1emedy sought by 1eason of its mtelest ‘in-the-land, or the fraud: h‘m :

: '?'.'been practised- on the government ‘and-operates:to- its- pleJudlce, of it is under - %

';obhgatlon tosome individdal to make ‘his title'good by settlng as1de the patent‘
for the duty of the govelnment to the pubhc 1equ11es such actlon

No one of ‘che condltlons 0] declared necessary e‘{lsts in the presenf ; e

case, and it therefore ‘appears to the. Department that valid- ground‘A ot o

o for: equltable rehef ‘does: not ex1st and that stith ought not’ to be_ e

g ilnstltuted
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‘ MILITARY BOUN TY LAND VVARRANT—SCRIP—-A.CT oF AUGUST 31 1852.

FRANn ELLIS E’l’ AL

Under the p1ov1s1ons of the act of March 3 1899 "I.ll persons owmng or holdmg S
Vuglma nnhtmy bounty land Svarrants. who failed to’ present thelr claims:
land sur1ende1 thelr varlants Wlthm one yea1 flom the passage sof“that :
act are forevei” b‘llled from assertlng any. clalm or rlght to scrlp therefor - L
) “under: the act of ‘August: 31 185207 o : -
: "lhe ]urlsdlctlon to determlne Whethe1 a mlhtaly bounty land Warrant is- out-‘
standlnv‘and unsqtlsﬁed and. whether the : owner thereof s entltled to o
,scup therefor" under the act”- ot August 31; 185 rests ‘solely W1th that o
:‘branch 0f the D\ecutlve Departlnent of the government charged w1th the‘ .
duty of dlsposxng ‘of the’ pubhc hnds 5
'The act of I‘ebruary 18, 1871 cedlng to the State of Ohlo the res1due of lands\' '
Teein. the; Vlrgmla l\hhtary D]stuct a§ construed by the ‘act of. \Iay 21, 11880;°
had N0 reference to Iands 1nc1uded in any survey or entry: w1th1n sald dig~:"
tnct founded upon a rnllltary Warrant upon contlnental estabhshment ;’ ;
and any 1nﬁrm1tle< 1n tltle based: upon 01 dedu(nb]e from ently of aitracts
of land: w1th1n sald dxstrlcttfounded upon such’ . warrant were: ‘cired bY
the act’ of; August T 1882 5 Whele the party claiming in- good falth under.'
ssuch tltle had been: 1n contlnuous possessxon for’ twenty years puor theleto,’ i
“and; there therefore ex1sts ‘no right:on ‘fhe part. ‘of one in Whom title: Was N
thus conﬁrmed to 'have scrip lssued to hlm under ‘the act of - August 81
1%2 on the ground that ‘the locatlon of the Walrant upon which the: t1t1e
so conﬁlmed ‘to- hlm Was founded was 1nva11d and that the Warrant for that s

e."O]ﬁce, August ’7' 1906‘

',Thls isan’ apphcatlon by Frank Ellis and others, owners and tran By
ferees'of the’ rlght of Henry Heth for the issnance of scrlp under the
- “act of Augnst 31,1852 (10 Stat; 148), in liew of ‘what is alleged to
*be the unsatisfied portionof a Vlrgln]a mlhtary bounty land warrant,. S
:,No 1894, issued to Henry Heth, ‘October 20,1783, for services as. cap-»_v AT
tam in the contmental l1ne of V1rg1 1a, VVar of: the' Revolutlon e
" The warrant was issued for four thousand acres-and was located*
_and surveyed in four tracts of one: thousand acres each. . It does: not.
: appear from the records of your office or from ‘the ev1dence that su
vey:No. 1423 ~which 1epresents that portion of the' Warrant in’contro
L yersy was ever returned. to the, War Department or to the' General‘- ,
Land Office- for patent as. requlred' ¥, laW, and it is alleged ‘that by. -
: reason of such tallure, the location is void- and the Warrant as: to thls
one thousand acres has neyer been. satlsﬁed ’ 5
The act of August 31, 852"under hlch thlsr apphcatlon 13 mad

Tl :' That all unsatisﬁed outatan ng mlhtary land war1ants or parts of warrants’f'f
[, 1ssued or allowed prior “fo the ﬁrst day of Malch‘ 1852, by the proper: authorltles,“
vof the Commonwealth i Vll‘ for m111tary se v1ces performe : ‘
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and soldlers seamen or marines, of the V1rg1ma State and Continental Lines in
the: Army and Navy of the Revolu‘aon, may be surrendered to the Secretary of
the Interior, who upon belng qatlsﬁed by the revision of the proofs or by addi- -
tional- testimony, that any warrant thus “surrendered was fairly.- and Justly )
issued ‘in pursuance of the laws of said Commonwealth, for military services so
rendered, shall issue land serip in favor of-the present proprietors of any war-
rant thus su1rendered or the whole or any portion thereof yet unsatisfied.

By a prov131on of the act of March 8, 1899 (30 Stat., 1074;1099),
Congress limited the time in which the owners or holders of outstand-
ing Virginia mllltarv land warants were allowed to present and sur-
render such Warrants and to receive scrip.in heu thereof which is.as
follows?

‘and the owners or holders of ‘all outstanding military. land warrants, or parts of
such ‘warrants, issued or allowed by the State of Virginia for military services
: performed by the officers and soldiers, seamen, or marires of the-Virginia-State
. Continental Lines in the army and navy of the Revolution, are hereby notified
and required to present and surrender them to the Secretaty of the Interior
" within twelve months from the passage of this act, for his action under the pro-
visions of the act entitled “An act making further provisions for the satisfac:’
tion of the-Virginia land warrants,” approved August 381, 1852; and.ell such
warrants,-or parts of warrants, not so presented and ‘surrendered to the Secre-
'tqry of the Interior shall be forever barred and invalid.

This application was not filed until July 5, 1904, more than four
years after the expiration of the period of hmltatlon ﬁxt by the act
of March 3, 1899.

As that act required all. persons claiming a rlght to scrip under the
“act of August 31, 1852, to-present their claim and surrender their war-
rant within twelve months from the passage of the act and declared .
that “all such warrants, or parts of warrants, not so presented and
" surrendered to the Secretary of the Interior shall be forever barred
and invalid,” the executive department of the government is without
- autHority to recognize any such claim not presented within the pre-
scribed time, and the applicants by their failure to present their claim
" and surrender their warrant within such time are forever barred from
asserting any “claim or right to scrip under the act of August 31, 1852,
- unless there is some fact or circumstance in this case tha,t takes it, out
- of the operation of the act of March 3, 1899.

Al of these applicants claim thru mesne conveyances as transferees

- under the location made. by Henry Heth of that portion of the war:
rant located as ¢ Survey 1493 ? and have ever since by themselves or
their grantors been in possession of the several tracts occupied and

“owned by them respectively. ' _

This location and survey was made in 17 87 and a patent was issued
" thereon by the governor of Virginia April 20, 1792. The State of
Virginia had, however, in 1784, ceded to the Umted States under au-
-thonty of an act of its leglslature all tlie lands Whlch it owned or .

o 580—-v0L 35-—06 M—7
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“claimed northwest of the Ohio River, subject to certain reservations, -
- among which was the reservation of what is commonly known as the:
“Virginia Military District in Ohio.” The Supreme Court in An-

derson ». Clark (1 Peters, 628) construed this to be not a reservation
of the whole' tract of country reserved by the deed. of cession, but

only.so much of it as may be necessary to make up the deficiency of
Jands inthe country set apart for the officers and soldiers of the con-

tinental line, on the southeast side of the Ohio, and that the residue :

was ceded to the United States to be disposed of for the benefit of the
severa,l states. It further held that it was within the power of Con-
gress to prescribe the time within which the lands to be appropriated
- by such claims shall be separated from the general mass of the public
lands, so as to enable the general government to apply the re31due to
the other purposes of the cession.

“In-the exercise of this power, Congress by the act of March 23,
11804 (2 Stat., 274), defined ‘the territory reserved by the State of
Virginia, in 1ts .deed of cession, and provided that- all officers and
soldiers entitled to bounty lands within such reéserved territory shall -
complete their locations within three years after the passage of the
act and that every officer and soldier whose location and entry had
theretofore been: made “shall make return of his or their surveys
to the Secretary of the Department of War within five years after
the passage of this act,” and declared that when such survéys shall
not. have been returned within the -prescribed period, such part of
the reserved territory “ shall thenceforth be released from any clalm
or claims for such bounty lands.”

The period. of limitation prescribed by the act of March 23, 1804,
for making locations and returning surveys of bounty claims within -
“that territory, -was extended from time to time by a series of -acts,
beginning with the act of March 2, 1807 (2 Stat., 424), and erding
with the act of February 20, 1850 (9 Stat., 491), the effect of which
was to extend the time for the 1ocat10n,of warrants, and. the return
of surveys to January 1, 1852, and to continue in force the provision

" of the act of March 23; 1804, fixing the penalty for failure to make

-such locations and returns within the prescribed period. Tn the mean-
time the General Land Office was established and the warrants and
surveys were thereafter to be returned to that office instead of the Sec- .
‘retary of War. The act of March 3, 1855 (10 Stat., 701), further
extended time for the return of surveys and Warrants Where the -
entry ‘had. been made prior to January 1, 1852. :

As the right and title. initiated by locatlon and survey depended
upon the performance of certain prescribed conditions, a failure to
perform such conditions would, by the express terms of the act of -

~ March 23, 1804 release the land from the claim or right initiated
by such location and survey. See Fussell and Gregg, 113 U. S., 550. .
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The. next legislation v’affecti'n'g lands in’ this reservation was the
act of F I‘ebruary 18, 1871 (16 Stat., 416), ceding to the State of Ohio

- % the lands remammg unsurveyed, and unsold in'the Virginia mili-

tary district inthe State of Ohio,” sub]ect to the-condition that a

~bona fide settler on any portion of said land at the time of the passage
‘of the act may preempt the same not exceeding 160 acres in such =

manner as the legislature of the State of Ohio may direct.. :
By act of May 97,1880 (21 Stat., 149), Congress defined and.con-
strued the act of February 18, 1871, as follows: . - S

That the act cedmg to the State of Ohio-thé lands 1emam1ng' “ unsmveyed

- -and-unseld-" in- -the: Virginia: mlht‘uy distriet: in-the: State: of Ohio _had ne' refer- -
ence-1to-lands-which ‘were: included 'in. any: survey: or-entry svithin-said district . .
“founded:upon: military. warrant.or- swarrants upon: Contmental ‘establishment ;

and the: true intent and- meaning of said. act was to cede to the State of Ohio

ouly such’ lands. as were unappropriated and, not included 'in any survey: or

entry within said dlStI‘ICt which :survey ot entry was founded. upon mlhtary
Warrant or warrants upon Continental est’tbhshment

‘To further quiet the title to lands within the Vlrglnla Military DlS- |

“trict, based upon location of warrants, Congress by the act of August

7, 1882 (22 Stat., 348), provided :

That any person in the actual open possession of any “tract of land in. the
Virginia military district of the State of Ohio, under claim and color: of title,
made .in, good faith, based upon’ or dedueible from entry of any tract of land

“within said district founded upon military warrant uporn Continental establish-

ment, and a'recdrd' of ‘which entry was duly made in the office of .the principal’
surveyor of the Virginia military district, either before. or since its removal to

" Chillicothe;, Ohio, prior to.January first, eighteen hundred and fifty-two, such -

possession having continued for twenty years last past under a claim of title on . i
the part of -said party, either as entryman or of his or her grantors, or of
parties by or under whom such- party claims by purchase or inheritance, and
they by title based upon or deducible: from such entry by tax sale or otherwise,
shall be deemed and held to be the legal owner of such land so included in said
entry to the extent and according to the purport of said entry, or of his or her
paper titles based thereon or deducible therefrom.

That so much of the act approved February eighteenth, eighteen hundred and
seventy-one, entitled “An act to cede to. the State:.of Ohio the unsold lands in
the Virginia Militaly district in said State,” and of an act approved May 27,
1880, construing: said act of I‘ebruary 18, 1871 as conflicts Wlth this act, be, and -
the same is hereby, répealed.

Notw1thstand1ng the leglslatlon by Congress vahdatlng the tltle
to'lands based: upon the location of Virginia military land warrants,

" “these applicants,.in 1903, apphed to.and purchased from the State of

Obio, under the provisions of ‘the act of February 18, 1871, lands -
which' liad been in: the possession: of themselves or their ‘grantors
ever since the entry of Henry. Heth, under which they derived their

~claim and title, although no-adverse claim had ever been-asserted to .
~any of said lands and no-one was:seeking to evict them.

Therea,fter they presented their. petltlon to the cours of common



100 DECISIONS RELATING TO THE PUBLIC LANDS.

pleas of Adams county, allefrlng the invalidity of their- title under the -
location of Henry Heth, which became void December 81, 1851, by

Treason of the failure to ieturn the survey to the proper office, undei' -

the ruling of the Supreme Court in the cases of Fussell ». Gregg, 113
‘0. 8., 550, and Coan ». Flagg, 128 U. 8., 117; that having purchased
said landb from the State under its laws the warrant as to said one
~-thousand acres is unsatisfied and on file in the General Land Office.

They prayed that they may -be-declared to be the owners. of said -

. unsatisfied warrant.

. Upon the hearmg of said. pet1t1on the court found that sald Toca-
tion had failed, because the survey was not returned for patent, and
therefore null and void; that the warrant as to said one thousand
acres is unsatisfied, and that the title to the same is In these apph—
cants,

"The jurisdiction to determme whether a Warrant 18 outstandmg and
unsatisfied, and whether the owner of it is entitled to scrip under the
act of August 81, 1852, rests solely with that branch of the executive

department. of the government charged w1th the duty of dlsposmg of »

the pubhc lands.
" The opinions of the court in the cases of Fussell . Gregg and
Coan v. Flagg, are'not decisive of the question presented 11 this case.
‘In Fussell v. Gregg, the issue was as to the validity of a title to land
claimed on the one hand under a location and survey made in 1893,

. but not returned, and on the other hand, by a subsequent location of L

‘the same-land that had been returnied and patented prior to January
© 1;1852. The court sustained the title under the latter location upon

. , "the ground that the failure to return the survey within the prescribed

period under the former location discharged the land from any claim
founded on such location and survey, and extinguished all rlght
acquired thereby.. A valid claim had vested and mtervened pI'lOI' to -
the act of August 7, 1882,

In Coan ». Flagg, the-land in controversy was clalmed by Coan
under 4 location made in 1849, but the survey was not returned until
April 26, 1852. The survey was also excessive, covering an area
© more than three times greater than the face of the warrant. Flagg =
claimed under title from the State of Ohio acquired after the act of -
. February 18, 1871, and prior to the act of May 27, 1880. The court .

sustained the title of Flagg upon: the ground that the ‘entry and
-survey under which Coan claimed, did not invest the owner of the
warrant, or his assignees, with an-equitable interest.in the, lanids sur-
wveyed as against the United States, for the reason that the land sur- -
" veyed was so much greater than that covered by the warrant as to
" make the survey fraudulent and void, and Congress could grant- the
lands at its pleasure; that the purpose of the act of February 18,
1871, was to grant to the State of Oh10 a]l the lands in the V1r0"1n1a »
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Military DlStI‘lCt that had not, at the time, been legally surveyed and
cold by the United States, and the survey under which Coan claimed-
bemg invalid-as against the United States, the lands covered thereby
were within that (description. ,

"That was also the construction that had been placed upon the act
of February 18, 1871, by the land department, which the court
“observed was the oceasion of the passage of the act of May 27, 1880,
which was for the express purpose of construing and deﬁmna the
act of February 18, 187 1,in order to change the interpretation whlch
had been put upon it.

. Tt also held that Flagg s'title was conferred by the 4th- sectlon of

~ the act of May 27, 1880, which' declared that ¢ this act shall not in
 any way affect or 1nterfcre with the title to any land sold for a valu-
‘able consideration by the Ohio Agmcultural and Mechanical College,
granted under the act of February 18, 1871.” The court said (pag'e :
‘ 129) o ' _ _ :

If the tltle of the Ohio Agrleultural -and Mechanical Collége, unde1 the act
of Fehmary 18, 1871, was valid, the act of May 27, 1880, giving for the future
a new interpretation to that act; could not have the effect of divesting-its tltle
If, on the other hand;-the title to lands sold by the Ohio "Agricultural - and
Mechanical College, under ‘claim of. title by virtue of the act of February 18
1871, was unsupported- by the térms of that act, then section 4 of: the-act- of
May 27, 1880, can ‘have.effect only as. opelatmg to' confirm . that title. This
it was competent for Congress te do-—no vested rights lntelvemng——and this,
in our opinion, is what they have done by the act of May 27, 1880
 In that case a vested right had intervened prior to the curative -
“statutes of May 97, 1880, and August 7, 1882. "In the case at bar no
_stich condition existed at the time of the ‘purchase by applicant from
“the State The sct of May 27, 1880, declared that the act of Feb-
ruary 18, 1871, cedmg to the qtate the residite of the lands in the

Vlrgmla Mlhtary District, had no reference to lands which were in-" -

- eluded in any survey or entry within said district founded upon a
Jmhtarv warrant upon continental establishment, and that: the true
meaning of ‘the act was to cede to the State only. such lands as were
unappropriated and not included in any such survey or entry. The
State had therefore no title to these lands, that it could convey, and
the entry was prac’mcally protected from interference.

The -act of August 7, 1882, cured whatever infirmity there was in-
tltles based npon or. deduc1b1e from entry of a tract of land-within
said - district upon such warrants, where parties clalmlng in good
faith under such title had been in contlnuous possessmn for twentv :
’ Vears prior thereto.

"The title of these applicants, clalmmg under the entry of’ Heth,
had therefore been confirmed, and that portion of the warrant repre- .
aentmg said entry was not outstandmg and- unsatlsﬁed Your de-
cision is afﬁrmed ' o
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HOMESTEAD ENTRY—ADDITIONAL%KINKAD ACT.
JAMDS Dinan:

An entryman under the aet of Apr11 28,1904, who-fails to take the full gquantity
of land he is-entitled to enter, for the reason that there are at.that time ’
no other adjoining unappropuated public. lands subJect to entry, may, if
other' adjoining lands subsequently become vacant, ‘enlarge - his former
entry to ‘the full area permitted by: the. statute;, by inchiding contiguous

“tracts in and as a ‘part thereof, regardless of whether at the-iimé: of his

- original entry he contemplated faking those particular tracts if they should
subsequently become vacant, provided it be satisfactorily established that
he did not at the time 0f making the original entry intend thereby to ex-
haust the right conferred by the statute.

Case of James W. Luton, ‘34 1. D., 468, overruled in so far as in confhct

4ctmg Secretary Rijon to the C’Ommzsszoner of tke Geneml Lond
~A(F. L C) ‘ - Offiice, August 9 1906. . (B O P.)

James Dinan has- appealed to the. Department from jour office
decision of Névember 6, 1905, denying his application to enlarge his

~original homestead entry, made October 10,1904, for the NW. 1, Sec.:

9,.-T. 34 N., R. 50 W., 6th P. M., Alliance Iand district; Nebraska, to
» mclude therem the ND 1y Sec. 9 and SE. £, Sec. 4, same township
. and range.

“At the time the or1g1na1 entry was made there Was no other vacant-
contlguous land which might have been included therein. ' The claim-
ant has since procured the rehnqulshment of the tracts he now desn"es :
“to enter as an enlargement of his original entry. - , R
Your office rejected said application to amend: for the reason that

. at the time Dinan made his original entry it does not appear that he - '

intended to enter the tracts now applied -for, and further, that said
- application’ does:not conform to the regulatlons governing amend-
ments, nor does it come within the provisions of section 2 of the act of,
~April 28, 1904 (38 Stat., 547).

The record discloses that the orlgmal entry sought to be enlarged
was made under the provisions of section 8 of the said act of April
- 28, 1904, supra, prior homestead entry having ‘been made and per-
fected by the claimant of the SE. 1, Sec. 4, T. 32 N R. 50 W, Gth
P. M., Chadron land district, Nebraska.

' Two different rules-have been adopted: by the Department touchmg'
the allowance of applications of the character now under considera-
tion. Undér the rule:touching entries made. under the first: section
" of said dct permlttlng entry for 640 acres, where the full quantlty
was not taken in the first instance because there was not at that time
other adjoining unappropriated public:land subject to entry, the
claimant has been allowed, when other lands became vacant, -to
enlarge ‘his former entry: to the full area permitted by the statute by

v

&



_ DECISIONS RELATING TO THE PUBLIC LANDS. . 103

- incliding contiguous tracts in and as a part thereof, and the applica-
tion of this rule is not dependent upon proof of the existence of an
intent on the part of the entryman at the time of his original entry
‘to take the. particular tracts which subsequently became vacant
{Henry Hookstra, 34 L. D., 690), if it be satisfactorily. established -

“that he did not at that time’ 1ntend to exhaust the right conferred by -

the statute.

The narrower rule announced in departmental decision rendered in
‘ the case of James W. Luton (34 L. D., 468), where it was held that
- “ by making one entry under said act of April 28, 1904, the entryman -

has exhausted his right under said act,” has been held to apply only
to entries made under section 2 thereof and the import- of the un-

qualified language used has been modified by later decisions of the

Department. - Graves V. McDonald (34 L Dy 527 ) Green Plggott g
(84 L. D., 573).-

While the rule adopted in the Luton ease, when oonsudered in con-
‘nection with the theory upon which it was based, -absolutely limits
‘the exercise of the right conferred by the act to one entry, the later .
. ~decisions, without, eontrovertmg the. general rule that one entry ex-
hausts the right, permits a restoration thereof where it is shown that
at the time of making the additional entry dllowed under section 2 of
sald act, the entryman, by act or declaration then made; évidenced his
intention to enlarge his entry by’ takmg other specified tracts as soon’
as he cleared the record of existing entries. As to entries made under »
- said section 2, the rule has never been further extended and the strict-
est proof as to the existing intent of the entryman at the tlme of mak-
ing his first application, has been required. - - '

The narrower rule applied to entries Inade under section’ 9 of sald'
~act, supra, is. founded upon the theory. that said entries are in fact

- additional or second entries and that the claimant having made such
. entry, even. though for a less quantity of land thax he might have
-, taken, should, in the absence of satisfactory proof that he did not 1n-
tend to thereby exhaust his right, be presumed to have elected so to
- do. Entries made under section 1 of said act, supra, are treated as
strictly original entries and are therefore. governed by the general
rule adopted by the Department in such cases. '
" Entries made under section 3 of said act partahe of the character'
of each of the other classes; and if either of the rules governing the
enlargement of entries made under sections one and two, respectlvely,‘
is to- control as to entries made under said section 8, it will be neces-
sary to determine which is most properly applicable thereto Entries
“made under section 3 of said act differ from those made under section
/2 thereof in that they need not ‘be made of land contiguous to that -
previously entered, nor is any preference conferred upon such claim-
ants Entries: under this sectlon ‘may; like those under sectlon one,
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be made for any vacant lands Wlthm the de31gnated termtory They
are, like those made under section 2, additional to a prior entry in
that the quantity of land which may be taken is limited and controlled

by the area included in the prior entry, yet unlike the eritries made - -

under section 2 in that the applicant at the time of entry need not own
and occupy the land previously entered. Entries made under sec-
* tion 3 are not designated as “ additional 4 by the statute as are those
made under section 2. All entries are in fact either original or addi- -
- tional. -Second entries made undér the provisions of an act restoring
* the right previously exhausted are additional as to the prior entry,
but con51der1ng only the. act conferring the right - they are original.
This is especially true of entries made under the provisions of section
- 2 of the act of June 5, 1900 (31 Stat., 267), yel the Department has
uniformly treated such entries as 01'10‘11131 ones, and entries of the

character of the one under consideration can not be loglcally ‘sepa- .

‘rately classified. They would therefore be. controlled by the rules
governing entries made under section 1 of said act, and not under
those apphcable to entries made under the second section. Such. .
reasoning results-in a conclusion not founded on broad equity or war- -
ranted - by the rules of constructlon governing a remedial statute::
The inequitable nature of- this interpretation becomes apparent when
the position of the persons sought to be benefited by the act is con-
sidered. Persons initiating- their claims under the first and third
‘sections of said act are free to locate any of the unappropriated land

~ within the limits named in the statute.” Their right of selection :is
only confined by the boundariés prescribed, yet, if under these favor-
able conditions they fail in the first instance to take all the land to
which they are entitled, they may, upon a showing sufficient to meet

. the requirements of the old and well-settled rule of the Department,
be allowed to extend their original entries. Entries governed by the .

* provisions of section 2 are made by persons who have existing entries =

“of record and who are not permitted to exercise the broad .right of
selection accorded entrymen making applications under sections 1 and
8 of said ‘act. Their field is limited to lands in the immediate: vicin-
ity of their prior edtry. If their original entry be for the full 160
acres allowed by the law under which it was made, they can not, in
locatlng additional land, seek. further than one and one-half mlleq
in any-direction from the land then held by them. This is the ex-
treme limit, as the completed entry must be contiguous. The areas
within Which they may make selection is fixt by their original entry.-
Then, too, the time within which they are-the preferred claimants -
-for the tracts within prescribed limits is fixt, and within that time-
. they must act if they wish to make certain of the benefits conferred
by the statute. If there is insufficient vacant land within these nar- -
row limits to make up the full area allowed them, they can not safely
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pestpone entry in order to eleer the record of other entries.  Surely

they are entitled to as much consideration under the statute as are
_those who proceed under the other sections thereof. An examination
of the-object and intent of the actin question-can-lead to no other con-
clusion. - Its object was the settlement and 1n1provement of a vast
tract of semi-arid land and an additional area was given to each
homestead claimant to the end that compensation mlght be made in
quantity for what was lacking in quality. This was the inducement
held out tothose who made entry after the passage of the act, or, in
“other words, those who made entry under the provisions of sections I

. and" 2 thereof. Those who had previously made entry within the . =

limits prescribed and were struggling to accomplish the very purpose:

of. the act, were also justly the objects of consideration, and in order

to encourage them in the work already begun under adverse condi-:

tions and to place them on as nearly an equal footing as possible,

they were permitted to extend their original entries to include an area.

equal to that allowed subsequent applicants. . To hold that. these
claimants are not entitled to the same equitable consideration ac-
_corded those specified by section 8 of said act, where the land em-

braced ‘in the original entry was plesumptlvely of inferior guality

while that taken by claimants under section 3 may have been equal.

to any of the public land .open to selection, is incompatible with a
sound and equltable construction of the statute, and.-the Department
is clearly of opinion that no different rule should’ be-adopted which

Y

would tend to restrict their rights in any paltlcular as measured by

‘those enjoyed by claimants Whose rights are dependent upon the
language of sections 1 and 3 of said: act. . - :
There is: no ‘warrant for subjecting claimants under sectlon 1 to

any othel or different rule than those making original entry under:

the general homestead law.  Ashas'been said; those proceeding under

* section 3 fall under the same rule. This is the rule adhered to by E
the Department in the case of Henry Hookstra (34 L. D.,.690) and
cases-there:cited, and inasmuch -as the earlier -departmental decisions

announcing this doctrine were not referred to or questioned in the’
Luton- case, supra, it is not believed that any annulment of: the old:
rule- was intended. 'Rether'wasra’distincti(‘)nlattempted and. a new.
- rule established for the government of entries made under section 2.
of:said act.© While the distinction may be’ clear, it is not believed-
‘that it warrants the imposition of any narrower rule as.to the

enlargement of such entries than is applied to the regulation of
similar applications made for the extension of other entries, whether

‘made under sections 1 and 3 or under the general provisions of the

" homestead law.
- The general rule was followed by- the Department in the Hookstra
- case, supm, entry havmg been made under section 1 of the act in
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questlon and is well stated in departmental de(:151on in ‘the case of -

~ Charles "Carson (32 L.D., 176, 177), Where it was held that an
entryman— - -

not having deliberately and inteiligently waived his right, the-f‘act that he did

not make inquiry when he might have done so does not estop himr, where no

-innocent thlrd party has been misled to his ‘prejudice. The.entry being still

in ﬁem, not calmed to completxon, is amendable.

The statute permits ‘entry to be made of a maximum quantity of
land and so long as an entry made for a less amount is unperfected
and dncomplete and, no adverse rights have intervened, applications -
of thig character should not be restricted by narrow rules as against
* those who in good faith are attempting to establish- and maintain. a
- homeé on the public lands. A liberal interpretation is more in keep-

“ing with the proper construction of a benevolent statute. - (Josiah
CGox, 27 L. D., 389 390) ‘Such a one is the aet of- Aprll 28, 1904,
Supm

The rule should not be carried beyond reasonable hmlts nor in- -

Voked to protect claims not supported by equity and justice. ‘Neither «

- should it be so inflexible as to defeat meritorious claims. TIn a Word,
it, should be purely-equitable and its application should rest upon
‘the facts and circumstances surrounding each partlcular case
(Green Piggott, 34 L. D., 578, 574.) :

The showing made in the case at-bar is In many respects sumlar to -
that presented in the Hookstra case; supra. At the time claimant
made his first entry under the act conferring the right, there was no-
other adjoining land subject to entry.  While claimant did not make
any specific declaration to the effect that he did not intend to exhaust
his homestead right by his first entry, yet it is clear that he did not, -
intend to do so or he would not have sought and obtained relinquish-
merts for the tracts now applied for. Unless he could enter them the
. relinquishments were of no value to.-him, and the trouble and expense
of securing them would have been profitless. -1t is clear' he believed
‘that he could, as a matter of right, later extend his original ‘entry.
His acts evidence such belief and at the same time,’clearly bespeak his
intention to proceed accordingly. -While he was in error as to his
strict legal right to so proceed, yet the Department has repeatedly

relieved against the consequeneces of such error where an honest intent = .

is manifest and no adverse rights have intervened. He further al-
* leges in his duly corroborated affidavit that the land embraced in his
original entry “is only fit for grazing and not at all fit for cultiva-
tion, as the sub-soil is commonly known as gumbo and totally unfit

- for raising crops,” and that the amount therdof is totally 1nadequate : :

to afford support for himself and famlly :
The Department bemg of oplnlon that one rule should govarn in -
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the allowance or rej ect10n of apphcatlone of th1s character, and that ‘

- the long and well-established one is the more equitable and just; and.:
-+ that this applicant, upon the showing made, should be permitted to

enlarge his former entry, your said de01s1on is hereby reversed, and
'clepartmental decision rendered in the case of James W. Luton, supra,
in so far as the same is in conflict herewith, is hereby overruled.

* FOREST RESERVE~LIEU SELECTION—ACT OF JUNE 4, 1897.
C. B. Burrows.

The action of the President transférring the Crow Creek forest reserve.to the
administrative ‘control of the War Department, to be used for certain mili-
tary purposes, with the uriderstanding and upon the conditien ‘that the use '
‘thereof for such purposes shall be subordinate to and not interfere with the
“object for which the- forest reserve was.established, did not amount to a
vacation or abolition of the -forest reserv e and’ lands 'therem constitute a
proper basis. for exchange under the p10v1s1ons of the act of June 4 1897,
if othe1w1se SubJect theleto -

g VAczﬁmq Sem"etm"y RByan-to the OOmmzsswna of the Genea al Land
(F. 1« C) . - Office, AugustQ ]906 - (J. R W)

. C. B. Burrows appealed f1om your . decisions of September 11
1905, ancl March 22, 1906, rejecting his selection, No. 12151, your
“office series, under the act of June 4, 1897 (30 Stat:, 36), for' the E.

of the SW. %:and the SE. § 1, Sec. 28, T. 8 N, R: 31 E., Walla ‘Valla,
WVashlngton, in lien of lands relmqulehed to the Umted States in

what was, by executive proclamation of Qctober 10, 1900 (31 Stat.,

1981), established as the Crow Creek forest reserve; VVyomlng. ,
. "May 8, 1904, BUrrOWS'ﬁled.f’cr record his deed of relinquishment,
~and‘ November 6, 1904, filed in the local office his selection of lands -

in lieu thereof. . Your decision held that October 9, 1903, the Crow

& Creek forest reserve was vacated, and that the-land wds not a basis

- for e\:change under the act of 1897, supra. The selector filed a-mo- -
tion for review, which you, March 92 1906, ‘denied. : ‘The sole ques-- -
tion presented is, whether the Crow Creek forest reserve éxisted May
- 8, 1904.
- July 10, 1903, the Brlgadlel General commandmg the Department
‘of Colorado advised the Adjutant-General that it was desirable and
“he intended toestablish.within this reserve ranges for rifle and
‘artillery practice; if no objection existed on part of the Interior De-
partment. - The matter was referred to the Secretary of the Interior
July 21st, and consent was given. -August 15, 1903, the Secretary of

L -j"War adv1sed the Secretary of the Interior o:l:' mlhcary maneuvers '
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contemplated in the v1cm1ty of thls reserve in’ the next year; and -
that— - ' : -

' ‘the department- is advised by the Commanding Géneral of the Depélrtment -of
the Colorado, who has recently visited the ground, that the timber is scatiered,
very little of it, ‘and- is, what -is known:as *“bastard pine,” ‘that is; of stunted
grawth; also that it was never considered a timber reserve in the true sense of '
. the term, but set aside so as to prevent- the waters from which Cheyenne gets
its supply from Dbeing contaminated by settlers. It will also be recalled-that
your department. has very recently consented to the location thereon of a rifle
range for the use of the Field Artlllery and Infantry at Fort D “A. Russell and
Fort Logan

Under these cucumstances and for the reasons. above cited, T have the honor
to request that I be advised if there will be any objection upon the part of the -
Department to the transfer, should there be no. legal reasons to the contrary, '
.- -of the said Crow Creek Forest Reserve, whose boundaries are fully described in
- ‘the Executive Order of October 10, 1900, above cited, to this Depaltment as.a

military reservation. .

This was referred to you for report and, August 28, 1903, maklng
reference to facts rendering it highly desirable carefully to protect
the timber and to conserve the waters within the reserve, you con-
cluded that:- : :

Respectmg the 1equest of the Secretary ' of War {o be advised as to Whether
there will be any objection on the part of this Department to the transfer of
this reserve to the- War Department, p10v1ded there are no legal reasons to.the
_ contrary,. I have the honor to further. réport that, provided the. object for which .
the forest reserve was established would not be interfered Wlth this office would
have no -objection to abohshlng the forest 1eserve and estabhshmg a m111ta1yﬂ

Teserve instead.
~ September 2, 1903 the Secretary of the Interlor enclosed 4 copy of
. your report to the Secretary of War.and adv1sed him that—

in concurring with: the views of the Commissioner: I have the: honor t0 adv1se
you. that ‘there will be no objection on the palt of this Department to the tlansfer.,

on, the condltlons named

October 9, 1903, the Actmg Secretary of War, referrrng to the fore-
‘going correspondence, addrest the President the request that:

I have, therefore, the honor to recommend that the lands in' question be trams- -

ferred to this Department as. a ‘military reservation. It is understood that the
use of the lands:for the purposes herein indicated shall not interfere with the.
object for which the forest reserve was established. - Upon this condition the:
Interior Department is w1111ng that the transfer be made )

October 9, 1903, this apphcatlon was endorsed by ‘the Pre31dent ‘
“The Wlthln recommendatlon is approved and the transfer will be -
- made accordingly. . The Sec. of the Int. will cause this action to be
noted on theé files of the G. L.-O.” :

October 23, 1903, by Greneral Orders, No. 40 it was announced

ﬂmt
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- The Pres1dent of the United St’tteS, by 01de1 dated Octobe1 9, 1903 trans-
ferred to. the War Department, f01 use -as a- military reservation, a tract of
pubhe land situated in the State of Wyoming, which had been set apart as'a

o public 1eservat10n to be “known ag the Crow Creek Forest Reserve;”
-' .+ This transfer was made with the understanding that the use of the lands for

-thé purposes Of a military. reservation bha'll not interfere w1th the object for
which “the forest leserve was established. - :
The tract has since been' designated as the I‘ort D, A Russell
Target and Maneuver Reservation, ’
The intent and. effect of the foregomg executive orders and corre-
‘spondence was not, in view of the Department, to abolish the forest
reserve, or to dlsplace such reservation by creating -a military one.
The President’s order 'did not in terms vacate the reservation created.
by his¢proclamation, nor-did the letter of the Acting Secretary of
Wai'of"October 9, 1903, suggest that the forest reservation should be"
vacated. - The request was for'a transfer ” of the forest Teserve to.
the War Department for the purpose of ranges and field maneuvers,
with the express statement that ¢he use of the 1ands for the pur-
- poses herein indicated shall not interfere with the object for which
the forest reserve was established.” It was this recommendation,

* ~thus limited, that the President approved. The object for which the

' forest reserve was created is preserved as the dominant one, subject
to which the War Department is given a use for ranges and occasmnal
maneuvers, but this use.is acknowledged to be subservient to the
'principal and dominant one of conserving the forests and the waters.

Tt is uot the name given to the reservation that must determine its
cha,racter, but.its objects and purposes, and where, as in this 1nstance,
a tract is twice reserved for different purposes, it isthat purpose
which dominates and controls the other in any respect Where they are.
1ncompat1b1e that must determine its character. . ,

If, for instance, the Fort D. A. Russell Target and Maneuver Reser-
vation were abandoned, what disposal would be made of the public
lands within 1t% Would they be disposed of as the acts of August 23,

“and December 29, 1894 (28 Stat., 491 and 599), require, or would that
abandonment merely leave the lands as they were before the transfér
of a subserviert use and an administrative control to the War. Depart-

“ment? . Obviously the dominant use would control. That very ob-

- Ject which the transfer conditioned should be preserved would not be
defeated and destroyed by abandonment by the War Department.

. This, in view of the Depaitment, makes it clear that the Crow Creek -
forest reserve has not been vacated or abolished, but that to the uses
and objects of that reservation have been added other, but.subordi- -
nate, purposes; with present administrative control in the War De— :

T partment Whlle such uses shall continue. : '
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r As the forest reservatlon continues, the lands Wlthm ity at the tlme.
of their relinquishment and of making . the selections, constltuted“
proper base for selection under the act of 1897 ‘and your decision ad-
" verse thereto is reversed.- The. case is remanded to: your: ofﬁce for‘
further proceedlngs approprlate thereto :

. YAKIMA INDIAN RESERVATION—RECLAMATION-—ACTS MARCH 6, AND
JUNE 27, 1906. . o

OPINION: -

Unde1 the prov1s1ons of the act of March. 6, 1906, authorlzlng the d1spos1t10n of
such surplus:and allotted.lands.on thé Yakima Indian Teservation as may be
~-subJect to-irrigation by means:of prOJects 1under the reclamatlon act; twenty
acres is 'fixt as the untt for Indian ownership to-be irrigated by the waters
of any such project, and if an Indian desires to’accept the benefits df the
o act and place his surplus lands under the control of the ‘governmert to be
- sold for his benefit, he-can do so only upon the condition that he will retain-
~ twenty acres thereof, and no more, for which a water rlght shall be secured
to him, appurtenant to the land and. subject to.the same charge for con-
struction and annual charge for maintenance-as other. lftnds under the
project. :
Under the authorlty conferred upon the Secretary of the Interior by the act of,
June 27, 1906, to “ fix a lesser area than forty acres ds the minimunr entry ”
~ and to.‘“establish farm units of not'less than ten or more than one hundred
and sixty aeres,” as to all ‘lands withdrawn and entered under the pro- -
visions of the reclamation act, he may make-such subdivisions of the public
lands entered under the reclamation aét as in his judgment may be deemed
advisable, in units of ten acres or multlples thereof up to one hundred and
sixty acres. : -

- Assistant Attorney Geneml Campbell to the Secretary of the [ ntemor,
August 10 1906. (E F.B.)

A letter from the Dlrector of the Geologlcal Survey relatlve to the

disposal of allotted or patented Indian lands in the Yakima Indian

“reservation, State of Washington, has been referred to me:for opinion
upon the followmg questmns : ,

‘1, Whether under the présent law 1t is possxble to fix 4 farm unit. at 60 acres,
so.that the excess of.each 80-acre allotment might' constitute a farm unit.” :

2, Whether an Indlan having: 80 acres can be permitted to retain more than
20 acres 1f he should desire:

These ‘questions arise in cons1der1ng the dutles 1mposed ‘and the
authority conferred upon the Secretary of the Interior by-act of
March ‘6, 1906 (34 Stat., 53), authorizing the disposition of ‘sur-"
" plus and allotted lands on the Yakima Indian reservation, which .
can be 1rr1gated and the act of June 27, 1906 (34 Stat.; 519), pro:
“viding for the subd1v151on of lands entered under the reclamatlon act

N
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So much of the act of March 6, 1906, as is 1iecessary to an under-

standing of the questions submltted Wﬂl be found in the following:
* excerpts from the 3rd; 4th and 5th sections of the act: ‘

/Se¢. -3.. That if any lands heletofore allotted or patented t6 Indians, on said. -

‘Yakima  Indian - reservation shall be found irrigable: under any. prOJect the "~

: Seoretaly of fhe Interior 1s hereby authorized, ;upon the request or with the

‘consent of such allottée "or patentee, to. dispose of: all -land in excess of
twenty . acres in each ‘case;- in tracts of an area apploved by him -and -subject .

- ‘to -all ‘the provisions- of. the reclamation act to any person qualified to acgquire

water rlghts under -the ‘provisions of the reclamation act at a price satisfactory
1o the allottee or patentee and approved by the Secretary of the Ianterior, or at
publi¢-sale to the highest: bidder. R -
SR L £ w5 * w0 BT

Sec.. 4. That from the payments received from the sale of ‘such’ individual
Indian. lands there ‘shall be covered into’ the'reclamation fund the’ amounts
- fixed by the Secretary of the-Interior -as the annual charges.on account of the
“land 1eta1ned by such Indian for'the constluctlon and mamtenance of the jrri-
o'atlon system as required uuder the reclamatmn act.

The 5th section of the act authorizes the Secretary of the Interlor
to cover into the reclamation fund: from the money of any-such
Indian, either from his individual credit or from the general Yakima
Indian fund, for the payment of charges for construction and main- -
tenance for the water rights appurtenant to the land retained by-him
or for the annual maintenance charges. payable on account of such

“water rights after the construction charge thereon has been paid in.
full; that when the title in fee has past from the United States « for
“any lands retained by such Indian,” the water shall be furnished on
the same terms as for other lands under the project, and he shall
have ‘s perpetual water right solong as the maintenance charges are
paid, whether he uses it or not, “ and the Secretary of the Interior is
hereby authorized to use the funds of the tribe to pay such main-.
‘tenance - charges, Whlch in his d1scret1on 1t~ is “Decessary to preserve

- ‘said water right:” ,

Provided further, That he may, in his discretion, use.said funds to pay for.
~water rights: and the maintenance charges on twenty acres. of any Indian
allotment if the sum obtained from.the sale of.the allottee’s land in excess of
 twenty “acres and his 1nterest m the. trlbal funds . be msutﬁment for‘ t,hose‘
purposes. o :

The Secretary of the Interlor has no authorlty to: dispose of any
of the allotted or patented land: except “upon the request or with the
consent - of the allottee or patentee, and until such. request is made
or. consent given he has.no authority to dispose.of such lands and can.
then only dispose .of: the lands-in excess of twenty acres, of each
allottee or patentee. :
~ The question arises ‘whether, when consent is given to sell.the sur- -
plus land the Indian.may retain a greater area than. twenty acres or
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is restricted to that area and must surrender the entire excess for .

dlspoqal under the prov151ons of ‘the act.
There are expressions in the act tendlng to sustain the constructlon

that the specific quantity of twenty acres to be retained by the Indian. .
" was only intended as a limitation upon the authority of the Secretary

1o sell so that the Indian should not be permitted to alienate all his
land, and that it was the purpose of the act to invest the Indian with
ta rlght to the use of water from the irrigation works of the irrigation
project to be constructed under the act of June 17, 1902, “ for any
. lands retained by such Indians” sub]ect to the charges for construc—' ’

tion and maintenance, :

This construction finds support in that provision of the act by
* ‘which security for the pavmeut of the cost of construction and the
annual maintenance charge is not dependent solely upon the pro- :
- ceeds. arising from the sale of the surplus lands, but the Secretary is
authorized to cover into the reclamation fund, from the money of.
any such Indian, either from his individual credit or from the gen-
eral Yakima Indian fund, for the payment of such charges, and to.
use the funds of the trlbe ‘to pay - such maintenance charges 1f in
his discretion it is necessary to preserve such ‘water right.
. But construing the several provisions of the act together, and with
reference to the irrigation of such lands from government works con-
structed under the provisions of the act of June 17, 1902 (32 Stat.,
888), it 1s apparent that the purpose of the act was to fix twenty. .
~acres as a unit for Indian ownership to be irrigated from the waters
-of such project and that if the Indian desired to accept the benefits
of the act and to place his surplus lands under the control of the

'.government to be sold for his benefit, it can only be done upon the

condition that he will retain twenty acres, and no more, of his land,:
for which a water right shall be secured to him, which shall be appur-
tenant to the land and be subject to the same charge for construction
.and the same annual charge for mamtenance as for other lands under
‘the project.” _ : -
Whatever. doubts may arise as to the construction of the act from
“the varlous expressions contained therein, they seem to be dispelled.
- by the final proviso to the 5th section, authorizing the Secretary to use -
the general fund of the Indians to pay for water rights and main-
tenance charges “ on twenty acres of any Indian allotment ” if the
sum obtained from:the sale of the allottee’s land in excess of twenty
~acres and his interest in the tribal funds be insufficient. The Indian
-~ isnot bound to accept the benefits of the act or to dispose of any. of
hisland. If he does, he consents to retain twenty acres and no more.
. The-act of June 27, 1906, authorizes the Secretary of the Interior’
; to “fix a lesser area than forty acres as the minimum entry and may
estabhsh farm units of not less than ten nor more than one hundred,
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- and sixty acres ” as to ‘all lands WlthdraWn and entered under the pro-
visions. of " the reclamation act. - Under the authority conferred by
this sct he may make such subdivisions of the public lands entered
~under the reclamation act as in his judgment he may deem ‘advisable,
in units of ten acres or multiples thereof, up. to one hundred and sixty
-.acres. He may,therefore, in his.discretion, fix the excess of an eighty-
“acre allotment, acquired under the act of Maroh 6, 1906, as a sixty-
acre unit or may divide the same in units of not less than* ten ‘acres or
multiples of ten acres. _
Approved s R ' -
THos. RYAN, Aeting Secretary. :

SCHOOL. LAN. D——CHEROKEE OUTLET—MINING LAWS.

CE. A SHIRLEY.

" The Unlted States- mining laws h‘lve no appllcatlon to.sections sxx’reen and thlrty-
six in -the  Cherokee Qutlet, reserved to ‘the TEII‘ItOly of"Oklahoma, and
granted to the: futule State, for school purposes -~ .

"Actmg Secretary Ryan to the Commissioner of the General Land
(F. L iC) - Office, August 11, 1906. e _ (E. P

September 18' 1905, ‘E. A. Shirley filed in your office an affidavit
- wherein it was alleged in substance and effect, that he and a number

.ot assocmtes, on August 22, 1905, located as a placer mining elaim the .

8. § of the NW. { and the W. 3 .of the SW. 1 of Sec. 16, T. 91N,
R. 8 E,, situate in the Cherokee Out]et Terrltory of Oklahoma that
the land is chiefly valuable for petroleum and mineral oil; ’rhat the
-land ‘has been leased to others by the School Land 'Leasing Board of
. the Territory of Oklahoma; that the. lessors and the lessees, pretendmg
to have absolufe  control of the land, “are permitting absolute

: strangers to this action, by means of dlvers oil wells about the boundQ -

aries of said tract of land, to drain large portions of oil from under—' :
~neath claimant’s property; to- their great aid irreparable i injury, and
- will continue to do so up to the time of the trial of this cause.”
- Wherefore, it was prayed that a hearlng be ordered for the purpose
of aﬂ"ordmg the claimants an opportunity to prove said allegatlons,
“ that the said lease be canceled ; ” and that ¢ these claimants be per-
' ','mltted to'go upon said lands and develop said mineral to the éxclu-
sion ‘of the Terrltory of Oklahoma and all persons - Whomsoever o
Your office, by decision of October 9, 1905, held that the m1111n<r

laws of the United States are not in force as to the land in- question,
-and that, therefore, it is not subject to eXp101 ation, location or entry
“under Sueh laws; and dismissed the application for a hearlng

580—VOL 35—06 M—8
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< The petltloner has appealed to the* Department :

“The land in question is embraced in a school séction (16) s1tuated
in what is known as-the’ Cherokee Outlét, acqulred by the United
- States under: an agreerment-dated December 19, 1891, with:the Chero-
kee Thdians; which agreement was ratified by Concrress bv the act of -
March 3, 1893 (27 Stat., 612, 642).

By the tenith section of that-act it is prov1ded with respect to the.
“lands within the territory covered by the agreement that in the-open- *
ing of the same to settlement— S e e
sections sixteen and thirty-six in each township, \vhethe1 sulveyed OTEHiInsur-
veyed, shall be, and are hereby, reserved for the use and .benéfit-of: the public
. schools,tq be 'estabhshed within the limits of such lands under such’ conditions.
- ‘and regulations as may be here‘lfterenacte’d by Congress. ’

And n the same sect1on the Pre51dent is duthorlzed—

to open to settlement any or all of the lands uot allotted ot reserved in the man-
‘ner provided in section thirteen-of. the a_ct_ ‘of Congress approved 1 March second,
¢ighteen hundred-and ei'ghty-niue, entitled “An act making’ appropriations for
the current and contitigent expenses of the Indian Depattinent and for fulfiling
treaty stipulations with ‘various Indian trlbes, for  the . year endmg June-
thirtieth, eighteen hundred and nlnety, and’ for otlter- purposes ? . (twenty-fifth
"United States. Statutes,- page ten hundred and five) ,;also subject. to .the pro- -
r_tvmlons of the act. of Congress” approved \Iay second, eighteen himndred and
f-mnety, entitled “An act to provide a temporary govemment for the, Territory. )
- 'of Oklahoma, to enlarge the jurisdiction of the Uulted States court in the Teryi-
“{ory, and for other purposes ;™ also, subjeét: to. the sécond p10V1so -.of " gection
Seventeen;. the: whole of section - eighteen of the act of March thud eightesn’ |
nundxed and ninety-one, entitled “An.act making applopua’clons for the eurrent
' oxpenses of the: Indian Depaxtment and for. fulfilling - treaty stlpulatxons with
i various Indian tribes, for the year ending June. thirtieth, elghteen hundred. and-
: nmety two, and for other pu1poses,” except-as to. so “much of szud acts and -
sectxons as mav conﬁlct with the provisions of th1s act. :

It is unnecessary hereln fo set forth the prov151ons made for the
disposition of the unreserved and unallotted lands in the Cherokee
Outlet.  Suffice it to say that section 13 of the act of March 2, 1889,
supra (the provisions of ‘which, not in conflict with the provisions of
the act of March 3, 1898, supra, are extended by the act last men-
‘tioned to such unreserved and unallotted lands), provides that such
“lands “ shall be a part of the pubhc domam, to be disposed of only as
“herein provided,” and that no pr0v1s1on has been made in any of the
acts or parts of acts’ referred to in the act of March 8, 1893, supra,
for the disposition of any of said lands under the mining laws

" By section-18 of the act” of March 3, 1891 (26 Stat., 989, 1026},
whose provisions were by the act of Maich 3, 1893, supra, extended to -
sections sixteen and thirty-six in’ the Cherokee Outlet itis prov1ded——

That. the school lands 1ese1ved in the Terrifory of Oklahoma by, this and
“former acts of Congr ess may be leased for a period not e*{eeedmg three years for
the benefit of the school fund -of said Telrltory by ‘the Governor thereof;- under :
* regulations to be prescrlbed by the Secretary of the Inteuou e
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By qectlon 7 of the act of June 16 1906 (84 Stat 267),- entltled
“An act to-enable the people of Oklahoma and of the Indian Terri-
- tory to/'form a constitution- and State: government and be admitted

into the Union on an equal footmg Wlth the 0r1g1nal States, ste., it
Cis pr0v1ded—- : > :

i That upon the admisuon of the State 1111:0 the Umon sections numbered sixteen
and., thlrty-s1x, in: every townshlp in -Oklahoma Territory, and all 1ndemn1ty,
“lanids heretofore selécted in heu thereof are hereby granted to thie State for the
Tuse: and: benefit: ‘of the common schools : Provided, That' seetions . s1xteen and
~thir ty-snc embraeed in:.permanent reseryvations. for national -purposes shall not-at
i :any tlme be subject. to -the grant, n01 the lndemnlty p10v1s1ons of this act noy. -
:shall any lands embraced in Indlan nnhtzuy, o ‘other reservatlons of any. char—
acter nor shall Iand owned: by Indian tribes:or individual members of “aiy tribe
be:subjected: t6 the grants-or to the indemnity provisions: of this act until the
-reservation- shall- have - been: extinguished.and- such Iands be restored to and" -
become a part of the publlc domam . s L -

By the last paragraph of sectlon 8 of the act last mentloned 113 1s‘ ,
prov1ded that—.- - '

Whele any. pa1t of the lands-granted by thls act to the State'of Oklahoma are
valuable for mmelals which' terms shall-also lnclude ‘gas ‘and -oil; such lands
" ghall not be sold by the said State prior to January first; nineteen hundred. and
fifteen’;-but the same:may be-leased for perlods not exceeding .five years by the
State oﬂicers duly authouzed for that purpose, such leasing to be made by ‘public
‘competltlon after not-less than thirty days’ adve1t1sement in the manner to be
pregeribed by ‘law, and all sucht leasing shall be done: under sealed bids and
awarded to the highest resppnsible bxdde1 The. Ieasmg shall requite. and the
. advertisement shall specify in each case ‘a fixed royalty to be paid b'y'the suc-.’

S cessful bidder, -in addition to any bonus offered for the-lease,”and- all proceeds.

from leases shall be covered mto the fund to -which.they shall -properly belong,
and no transfer or aSSIgnment of any lease shall be valid or-confer- any right in
the: assignee without the- consent: of-the proper State authorities in writing:
Provided, howeve1, That agricultural lessees in possession . of such Iands-shall
~be relmbursed by~ the: mlnxng lessees for-all damage done ‘to”said agrlcultural
lessees’ interést therein. by reason of such mining ope1at10ns

- And by section 9 of said act, with respect to such sections' sixteen
and thirty-six, and lands theretofore selected in lien thereof, it; is fur- -
ther enpresslv prowded that— ‘ i - '
such lands shall net be subject to homestead entry or any other entry under the

land laws of the United States, Whether surveyed:or unsurveyed but shall be
kleserved fo1 school ‘purposes only :

Ths foregomg prov1smns are: Wholly 1ncon31stent W1th the theory
" that Congress intended to subject the school:sections in the Cherokee
Outlet to the operation of the- mining laws: The’ Departmient is of
opinion, therefore, that the mining laws have no _application to said
~lands, and $0 holds The action. appealed from s accordmglv
_affirmed. .. e IO
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.CEETIFICATES OF NATURALIZATION-SECTION 39, AGT OF MARCH 3,
- . 1903. -

1

CrROULAR.

DEPARTMENT OF THE INTERIOR,
: Guxeran Lanp OFFICE,
WASHINGTON, D. C., August 11, 1906
: Regzste?s and Beceivers, United States Land Offices..

Sirs: Your attention is called to section 39, act March 3, 1903,
(82 Stat., 1222), which declares that all final orders and certlﬁca,tes :
of naturahzatlon thereafter issued or- made by courts or tribunals
_granting naturalization shall be null and void if they do not show on
their faces specifically that there has been-made and filed of record
in- such court or tribunal an affidavit executed by the applicant for
naturalization reciting and affirming the truth of every material fact -
requisite to-his naturalization; and you are directed to reject all such
orders or certificates, or copies thereof, as have not been made in con-
formity with that statute when presented by persons who claim  to
have been naturalized since the date of that act. :

' - Very respectfully,

G F. Porrock,
Actz'ng Commissioner,
Approved B o

THOS. RYAN, Actmg Secretary

Bropuy Er AL v. O’Hagg.

- Motion for r'eview. of departme.ntal decision. of May 4, 1906, 34
L. D., 596, deried by Acting Sécretary Ryan, August 14, 1906.

FOREST RESERVE—LIEU SELECTION—ACT OF MARCH 3, 1905.

Freperrox W. Kexr.

The proviso to the act of March 3, 1905, répealing the act of June 4, 1897, which
‘declares that“a. selectioni’ made unde¥ the provisions of the latter act prior
*fo the date of the répealing dct, may bé perfected and patent issue thereon

* the same as though the repealing. aet had not been past, and-if for any red-
son not the fault of the party making the same. any pending.. selectlon is
‘held invalid, another selection for a like quantxty of land may be made in
Hew theleof applies as well in instances where the selection is. held invalid

in part oniy as where the selection is held invalid in its entirety. '
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Act'mg Secretary Ryan to the C’ommzsswnea of . the General Land..
(8.V.P) Offce, August 13,1906. C(J-R.W.)

Frederlck W. Kehl appealed from yeur demsmn of: March 8 1906

e re]ectmg his application to select the SE. % SW. %, See. 10, T. 60 Ny

R: 18 W., Duluth, anesota, as: supplemental to ‘selection nmnbered K
1993 your office series, under’ the act of June 4, 1897 (30 Stat., 36), :
filed: in the loeal office November 7, 1905, .
~February 6, 1900; Kehl-filed in the local office hlS apphcetlen to
select unsurveyed lands including ameong: others: a tract. described:
as. what, when surveyed, would be the NW.. £ NE. 4, See. 21, T. 69
N.,R..22 W.. 'This tract, after the survey, was found, March 5, 1903,
o be in conflict with Henry Hanson’s claim of Settlement and apph~
cation for homestead entry and the whole selection of one hundred
- andr'sixty acres was for that reason rejected: by your office:
- - July 9, 1908, upon Kehl’s appeal that decision was reversed (un-
-reperted) and:the- Department held that— :

- Kehl should have been ruled ouly ‘to ehmmate ‘those tracts to .which prior

: elalm ex1sj:ed and to fill the unsatisfied portlon of' his rlghts assigned as Base

for-the: apphcatlon or: o Walve the: exéess resulting: . . . This. procedure con-
serves..to the applicant so much right ;as: he-has acqulred and’ gives~him-oppor-
tumty to satlsfy that part of the rehnqulshment for Whlch he failed. to select
land subJect to he so appropmated

J uly 22 1904 instead of ruling- Kehl to fill his partlal selectlon, o1
to ‘waive the excess, as was held to: be his right, your office returned
the application to him to be amended, by withdrawal of forty acres:
of the base assigned, which he consented to do-and withdrew the NE.
1 SW. 1, base for the present.selection. This was not contémplated i
‘by.the decision and was a departure from proper procedure as fixed -
by 1nstructlons of March 6, 1900 (29 L. D., 578, paragraph: 1), and:
wstructions of July 7, 1902 (31 L. D,, 872, paragraph 8),-but ag your
office.and the selector concurred in thlS 1rregular .course,. neither the:
selector nor the land department is in position te recede from: the -
error and proceed regularly, as the selection. thus.rendered partial
in character was approved and passed to patent. By concurring-acts
of the.selector and the department, the unity. of ‘the transaction. was -
broken and the tract so withdrawn was. severed and. became a: diss-
tinct base for a transaction apart from that to which it properly
belonged, distinct by itself as if it had been relinquished by a sepa-
rate deed.- Your de01s1on held that—

Kehl" did not avail hlmself of hig rlght to -exhaust the right arlsmg by’ his
relinquishment:of, the NE. 1 8W. %, Sec 10,.T. 1 N,; R. 6. R, B. H' M., w1th-
,drawn from -selection No 1993 untll after the approval of the. act 0f. March .

3, 1905, which repealed’ the ‘act of June 4, 1897, and other acts, and as at
said date he had no selectmn__ pending -based upon.said forty-acre tract, he is
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not pemntted to make another beleetlon_ in liea theleof as it would be- in- v101a-' S

tion of said a¢t of March 3, 1905." :
The ~application ‘cannotbe-considered as supplemental to selectlon No 1993
as that selection was perfected and the case closed by the issuance of patent.

T can be considered only 48 a new apphca—tlon where thé.base: land has been -

reconveyed to the United States puor +to: March 3, 1905, but no - selection ‘made’
~in lieu, thereof prior to said: date, and there befng no. provision:of laW under :

L ‘whlch it-can be cons1dered the said apphcatmn is reJected

The act of March 3,-1905, referred to.:(32 Stat.; 1264), repeahng

" -the act of June 4, 1897 ~was-limited by the prov1so—‘

that gelections “heretofore:made in:lied of Iands rehnqmshed to* the Unlted :
States may be perfected snd patents issued ther ‘efor the same as: though this act
‘had ‘not been passed angd, if for any reason, not the fault of the party makxng
the same, any pendlng selectlon is- held . 111vahd,r another selectlon for a like
quantlty of land may ‘be made in lleu thereof .

‘Had' selectlon 1993 falled in its entlrety W1thout fault of Kehl :
there Would be no doubt but his right to.make another selection is

- saved by the express wards, of the proviso. The proviso is remedial - - '

in character, plainly intended . to conserve rights that were in ‘good .
, 1a1th asserted and attempted to be e,xerc1sed before passage of the -
act. No reason, appears whyi the proviso should be limited in opera-
tion' to: cases of total failure of the selection and the Department :
.construes-it as applymu as well to a partial failure ‘as to a total one.
This construction is in harmony with ‘the practise prior to. the pas—
sage of the act.. It had been the’ practlse to permit one who had made -
a partial selection to preserve:his right'in the lands selected by filling :
his selection so as to'satisfy the -base: rehnqulshed (InstrUCtlons, 29
L. D.;:5783:81. L Dy 872)5 and this was ne léss ‘diié to- one’ whose'
selection was intended tobe full buti failed from conflict-with a prior
right than to one whotoriginally made only a partlal one. - Tho the
preceduresin-the preésent.case was 'irreguldr in that ‘the original
selection -was not-filled by selection of another tract ‘in the-place of
that lost by the conflict, Kehl is entitled to make another selection- for
-the base-tract so -withdrawn: from his- orlglnal selectlon upon-its "
partial. fallure, the Jand department havmg €0- operated to hlS s0
doing:. - s - S
- Your: declslon ig therefore reversed and 1f no other ob]ectlon ap-
pear, the selectlon W}ll be approved S SE A
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FORT BUFORD ABANDONED "MILITARY - RESERVA’I‘ION—HOMESTEAD .
L APPLICATION———‘VITHDRAWAL UNDER RECLAMA’I‘ION AC’I‘. o

MERCER v. BUI‘ORD TOWNSITE

One: Who on J anuary 1 1900 was: an actual occupant of lands w1th1n the Fort
'Buford abandoned mllltaly reservatlon, and’ otherwise quahﬁed is, under:
" the provisions of the act of May 19,-1900, restoring said lands to settlement
- and entry, ertitled to &’ preference’ right 'of ‘entry; and where he as¥erts
such riglit Wlthln due ' time;, by filing an application covering':the lands
B occupled by hlm, a“temporary withdrawal of such-lands under the reclama:.-
-, tion act will not defeat his right 1o make entry thereof, where his: apphca-
tion was pendmg for adjudlcatlon before the Iand department at the date of -
the order of withdrawal.” :
Vhele on J anumy 1, 1900; there was 1o clalm to a‘tract of land within the Fort
-Bufmd abandoned-“military reservation by virtue of actual occupaney, an
.- application to malke- homestead entry thereof filed within due, time after.the
uﬁlmg -0f the. townshlp plat-of eulvey, and which was pendlng befme the
E land’ depaltment for ad;udlcatlon at the date of a temporary w1thdrawal
“.of ‘the land, unde1 ‘the reclaination -act, is-effective ‘to prevent the attach-
ment of the. withdrawal as to- such traet, and the appheant may be allowed
“i 1o nake entry thereof. . SR - -

' Actmg /S’ecretary Ryan to. the (]ommzsszoner of the Cr’eneml Lcmd'
(S V.B) Oﬁice, August 25, 1906’ _ (P E.W.)

Wlth _your. ofﬁce letter of June 28, 1906 you transmlt the apphca-’
tion. of John Mercer, Sr., to make homestead entry for the NE. 4, -
Sec. 16, T. 152 N., R. 104: -W., Minot, North Dakota, also. that of
Sarah D Mercer to enter the W. 1 SE $ and the SE. § SE. 4, Sec.
9, in the same township and range. ' :

Said apphcatlons are before your office upon appeal from their
re]ectlon by the local officers and are submitted to the Department for.
instructions in. view of the former departmental action of May 11,
1905 herein (not. reported), attention being called to the opiniom,
Fort Buford ~abandoned mlhtary reservatmn——reolamatlon act (34»
L.D,341). .

The lands in question were a part of the said. reservatlon, and were
restored to settlement and entry under the act of May 19, 1900 ( 31
Qtat 180), in Whlch it 3 Was prov1ded mter alm——— -

That actual occupants thereon upon the ﬁrst day- of Janua1y, mneteen hun-_'

hed it otherwxse quahﬁed shall have the pleference r1ght to make one entry
not exeeedlng one quarte1 sectlon . '

Instruotlons (30 L. D., 394) allowed three months from the date of
' ﬁhng of the townshlp plat for the exercise of such preference rlght of
entry.  Said plat was-filed July 15, 1903 and on the same day said
John Mercer filed his homestead apphcatlon in due form for said ',
- 'gec 16, alleging settlement, improvement, and cultlvatlon
thereof since December 1, 1895 and that the same.was not adversely
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occupled on: Jannary 1 1900 July 22, 1903, said Sarah B. Mercer’

filed her homestead. apphcatlon for the other described land, alleglng o

that it “is not subject to adverse claim except the Buford townsite.”
‘Both applications were rejected by the local officers for conflict
- “syith the apphcatlon for- Fort Buferd towns1te,” against Whlch they
. had filed protests. '
. Qctober 20, 1903, your office re]ected all said apphoatlons and or:
~ dered a hearmg— : , ,
to-determine what portion or-portions ‘of the 3‘70 acres in controversy is: sub]ect
to. ‘townsite ‘entry and whethet ‘the tivo Mercei's. have. any superior right to. the
_1land-'claimed by ‘them over the townsite claimants for the 320 acres. ' )
- Upon the hearing the local officers found that no part of the lands -
in. question herein were actually occupled for townsite purposes.:and
that “ John Mercer, Sr., one of ‘the protestants to the [townsite] final
proof is-entitled to the NE ,'Sec. 16, .. . by reason of his resnience,
. cultivation and occupancy of the tract prior to the survey,” and rec-
ommended the allowance of both said homestead applications.
November 5, 1904, your office reversed thelr de(:lsmn and rejected
both said homestead applications. _
- Upen appeal the Department; on May 11, 1905, found that=—

It is shown beyond question . that John Mercer Sr.,was . .. a settler and;
homeste‘ld claimant on and prior to January 1, 1900, upon the NE. % of said. Sec

16 . .. It is not shown- that he, in any mannel, has Walved hlS c1a1m or: f01- T

: felted his right

As to all the other land descrlbed herein the Department found i
that Sarah D: Mercer was the first legal applicant therefor. ;

. Thereupon’ the Department held that, by virtue of said proviso in

thie act of May 19, 1900,-supra, J ohn Mercer had a preference right to

make the entry applied for by him; that Sarah D. Mercer, as the first

-legal apnhcant shall ‘be allowed to make entry for all the Iand de-

seribed in her application; -and that the said ‘townsite application .

should be ‘allowed as to the Temainder of ‘the 320 ‘acres 1nvolved to-
- gether with forty acres of other lands.

‘On December 8, 1905, ‘the local officers ‘allowed ‘the entry of ‘the
townsite clalmants for ‘the eighty acres awarded to them in said de-
partmental decision, and on December 18, 1905, they rejected the
applications of John and Sarah D. Mercer, Whlch ‘had been renewed
at close of sald townsite ‘contest, for the respective tracts awarded to
them in the same decision, on the ground that, by an order of with--
drawal made January 20 and: promulgated January 21, 1905, the said
lands had been Wlthdrawn from ‘all forms of disposal, for- reclama-

_ton purposes From that action the present: appeal was taken.

- The application ‘of John Mercer filed July 15, 1903, asserting his

preference rlo‘ht under the Statute, within the prescribed period, was
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‘a contmumg application that at the date of Wlthdrawal of - J anuary‘
20, 1965, was pending before the land ‘department for adjudication.
: When it was finally determined by the Department that the land

- applied for by Mercer- was subject to his application, his right
: related back'to that date as if his-entry had: been allowed. :
- The application of Sarah D. Mercer filed J uly 22, 1908, seven days

after the filing: of the township plat which: was pendmg ‘before -the
land department for ad]udlcatlon at the date of the withdrawal of
- the land under the reclamation act, was equally effective to initiate
~and protect her claim to the land apphed for, if it ‘was subject to her:
application. ~ There was ho. prior claim to said land by virtue of
actual occupancy on January: 1, 1900, and the_finding of the Depart-
ment in ‘the decision of May 11, 1905, that no portion of the 120 acres
applied for:by Sarah D, Mercer was actually occupied for town. pur-
‘ poses at the date of her: application, ‘and: that she was the first legal .
‘ afpphcant for the land, was in effect a holding that her apphcatlon :
was improperly refused and should liave been allowed.

- Neither of these applicants was claiming a right to enter the 1and~
as-a successful contestant alleging: the invalidity of a prior claim or
entry, but one was asserting a preference right under the statute by
virtue of occupancy, and. the other a right to enter by virtue of
prlorltv of application after the land became subject to entry. The
renewal of their -applications at the closé of the controversy. before
the land department did not impair nor in any wise affect the legal
- operation. of their or1g1na1 applications under the decision of the

Department and the delay in havmg their claims made of record by

reason of such proceedings prior to the date of withdrawal did not

affect their right to have their entry relate back to the date of their

respective applications. Motherway w. Parks, (13 L. D., 56).; Per-

rott-w. Connick, Tb. 598.. It follows that in: con51der1ng the effect of-

- the Wlthdrawal of January 20, 1905, upon the lands in question, the
~ applications of John Mercer and Sarah D. Mercer must be regarded
as the equivalent of entry so far as the rlghts of such applicants
were: affected by said withdrawal. » :

The lands in; this township. south and west of the Mlssourl and -
Yellowstone rivers were withdrawn August 24, 1903, as 1rr1gable_
lands under the Yellowstone River project. ‘The lands in question

“are ‘embragced within. the limits of a temporary withdrawal “ from |
any form. of disposition. whatever,” made January 20, 1905 for the
Buferd-Trenton project: .

-In the instructions of October 12, 1905 (34 L. D 158), to.‘the
Director of the Geological Survey, a direct ruling was ‘made as to
the effect of prehmmary or “ temporary - withdrawals upon existing
entrles, and as to the effect upon such entries of the withdrawals.
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made under the statutory authority and dlrectlon It was said that.
withdrawals made by the. Secretary with a view to determine whether
' any contemplated project is practicable and advisable are made under
‘his supervisory authority as a means to accomplish' some end. in the ,
- performance:of a. duty enj joined upon him, and that a withdrawal of '
lands from:all forms of .entry pending examination .was ]ustlﬁed as
a.legitimate, aid in the performance of that duty; that ‘while such
‘withdrawals are effectlve to withhold the lands from every form: of
entry, they do not take away the inchoate rights acqulred under en-
tries prior. to withdrawal (page 161).
= The withdrawals authorlzed and directed by. the statute, have all :
the force . of legislative withdrawals and must be made strlctly in.
accordance with the Ieglslatlve will. ~ As for lands needed for use in
‘the. construction, and operation. of the works, the statute -does not
authorize. an absolute withdrawal and approprlatlon of those lands :
until. it has been. determined that the project is practicable (page -
160), but as to “lands believed to be susceptible of irrigation. from :
said works ” the Secretary is aithorized, “at or immediately prlor_
to the time of beounnlng the suryeys for .any. contempla,ted irrigation -
works,” to withdraw such lands from entry, except under the home-
“stead laws, and “all lands entered and entries made under the home-
stead law within the areas so withdrawn during such Wlthdrawal shall

e sub]ect to all the prov1s1ons, hmltatlons, charges, terms and:-con--

dltlons of that act. - : ] . R

~'When: a .site has heen selected with a view to- e*camlnatlon ﬁnd survey: for
the purpose of determining Whethe1 the constructlon of. dan - jrrigation  project
rpon such site is practicable rLnd agvxsable a W1thd1awa1 will: 1mmedlately
be made of all lands believed to he susceptlble of nrlgatlon from such “contem-
plated Works, ‘in- Adecordance. with' the second i'01m of. withdrawal proxrlded for -
by the third section of the act-of June 17,-1902. At the same time a preliminary
withdrawal. Will'be’ made of lands that may be needed for-use-in the construec-
tion and opelatlon of the works, which will reserve :such lands from entry of
every character but will not affect entries prev1ously ‘made. ) )
" UAS soon: as 1t shall be determmed that the “pro,]ect is practlcable and adv1s-' ’
able and the constructlon ofthe ‘same is ‘appreved and authorized by the Secre-
tary of the Interior, a withdrawal will be made"of all public lands shown by
the examination and- survey.to. be-required for use in the construction-and -opera-
tion, .of. the works, -and. all persons who -may ‘have, made . entry of “such lands
Wlthln such Wlthdmwal puor to the plehmmary Wlthdrawal and Who ‘have
not’ acqun ad a vested 11ght ther éto, will be notlﬁed of the appropl iation of ‘thair
" 1ands fore 11r1gat10n purposes and ‘that their entries will be ‘canceled ‘and theii
1mp10vements paid - for by the govelnment as -provided for by ‘thée 8th and 9th
sections of the circular of June 6, 1905 (33 L. D., 607}, unless: suﬁ‘ic1ent cause
be:shown within' slxtv «days from the date-of such notice. .~ .. .

Care must ‘be taken to conﬁne such nuthdrawals strietly to lands of the )
character and class fruthorlzed to be w1thdrawn and not to. embrace Iands of
one c]ass in the withdrawal, of Iands of tlie other ‘class, nor to make’ any “gnnéc-
essary Wlthdrawal of land, as far as it ‘cdn. be prevented B :
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"It has:been determined that the Buford-Trenton ‘project'is prac-

“ ticable, but-it has not been ‘determined’ whether: these lands will be

needed for use in the construction and operation of the works. They '
are;.-however, subject to approprlatlon by the United States’ for -
such use, notwithstanding they were not affected by the temporary

Wlthdrawal Entries of any lands that are needed in the construc-

* fion and maintenance of any irrigation work may be canceled, and the

lands appropriated by the government, where final certlﬁcate hasnot -
- issued and the legal or equitable title has not vested. . See instructions
June 6, 1905 (88 L. D., 607); opinion' January 25 1906 (34 L D.,
421) ; opinion February 20,1906 (84 L. D., 445).

- Tf the lands are not needed for use'in the constructlon and malnte-.
~nance ‘of the works, they are subject to homestead entry notwith-
“standing. the withdrawal, and if they are subject to such withdrawal,
the entryman will be required, after the limit of area has been fixt
‘and notice given thereof, to conform their entries to the areas and
farm units that may be prescribed by the Secretary of the Interior.
“Tnstructions” October 10, 1904 (33 L. D:, 268). If they are not
subject to the withdrawal, as in this case; the entry is not: sub]ect to.
the limitdtion that may be prescrlbed by the Secretary.

In view of the facts in this case, you will allow these entries to be

riade of record, but wlien the entryman offers to submit final proofs,
~information should then be-sought, through the Department, from.
~ the Reclamation Service, whether the lands will be needed for use in-
the- construction ‘and maintenance of ‘the irrigation Works, unless
~ specific Wlthdrawals are made in the meantime. . .

PRIVATE 'LAND CLAIM—SURVEYOR- GENERAL’S CERTIFICATE—JU RIS-'
E “DICTION .OF LAND DEPARTMENT—ACT OF JUNE 2, 1858. -

J G. PARKER

The’ Commlssmner of the General Land Office has jurisdiction to’ superv:se and
review the action ‘of surveyors- genelal in“awarding certificates of. location
under the provisions of the act of June 2, 1858, and to determme, :elther pri 10r

__or subsequent to theu ]ocatlon, whether such celtlﬁcates Were p10perly )
issued. |’ : :

The judgment of a court appomtmg an’ adm1n1strator for the estate of a deceased

prlvate land ' claimant and dlrectmg that the indemnity- rlght arlsmg out-of

"the private.claim be sold as an asset of thé claimant’s estate, is not’ bmdmg

i —'upen the ‘land department as: to the questlon of: title to ‘such ‘right, where

‘" the court acted without jurisdiction.of the parties or the' subject- matter,

and the_land department has-authority ‘to deterniine for. itself ~whether ‘or
- hot the court rendering the judgment had the requisite Jurlsdlctlon, when-

' ‘ever such ‘judgment is relled upon to sustain the right to’enter:-public: Iands,‘-

regardless ‘of whether or not the necessary Jurlsdlctlonal facts appear upon

“*“the face of“the record. . . B : et :
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Aeting Secretary Byan to the OOmmzsszoner of the. Geneml Land
(S V Py Co Oﬁice, August 28, 1906. (E F. B

Wlth your letter of Julv 18 1905 vou transmlt the appeal of
J. G. Parker from the decision of your office of February 27, 1905,
holding for cancelation certificates of location issued by the suryeyor--
general of Louisiana, under the act of June 2, 1858 (11 Stat., 294),
in satisfaction of that part of the prlvate land claird of John Brenton.
remaining unsatisfied and unlocated, said claim being reported by
Commissioners Cosby and Skipwith in the list of settlers as claim
No. 142, November 18, 1820:. : '

The succession of John Brenten was: opened in the dlstrlct court,
for the parish of East Feliciana, Louisiana, October 28, 1903, by
J. L. Cravens, clerk of said court, thru his attorneys, Wall and Kil-
bourne, who subsequently, under order of the cotrt, exposed for sale:
~ the right to the unlocated portion of said claim as an asset of said’

estate. remaining unadministered, at-which sale Theodore G. Uhl-
horn became the purchaser, who. afterward transferred his rlght to.
“J. G Parker. T
- July 27, 1904, Parker filed his apphcatlon Wlth the- surveyor gen- :
eral.of Loulsmna for certificates of location under the act.of June 2
1858, in satisfaction of the unlocated portion of said claim,. and upon'
this apphcatlon the surveyor-general found that the claim of John
Brenton. remains unlocated and unsatlsﬁed to the extent of 953.35
acres;. for’ which he-issued. six certificates of location, Nos. 1110—A to
F, inclusive, for forty acres each, and one certificate, No 1110-Gy;. for -
13.35 acres, aggregating 253.35 acres. .
‘When the certificates came before your office for approval and au-
thentication, you instructed the special agent of your office at New
Orleans to 1nvest1gate said claim and report whether there is.any rea-
son why the scrip issued by the surveyor-general in satlsfactlon
thereof should not be authenticated. :
- Pursuant to said instructions the. special agent 1nvest1gated said.
claim and under date:of February 15, 1905, submitted a report of his
investigation, from which the followmg is taken: : .
Owing to.the fact that the claim was paltlally satisfied by su1vey, as above ’
stated, in the parish of West Feliciana, on February- 10, 1905, I: visited St..
Franmsvﬂle, the parish. seat of West Feliciana Parish, and ‘examined the probate
records on file in. the clerk’s office at. that place,. w1th the result that I found
that in 1824 the succesgion of John and Lavenia Brenton was opened by Escena
Brenton, who: alleo'ed herself to be- one of the legltlmate forced helrs of the said

John.and. Lavenia Brenton.

I.procured a, certified. transcript of the proceedmgs had in the parish of West
Felicianain. 1824, in the matter of the succession of John and Lavema Brenton .
deceased, and transmit the same herewith, from which ‘it w111 be. seen that the
succession was opened, - the perqons who were entltled thereto ' were legallv
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' .orgamzed into a famlly meetln and after considenng the matter decided that
in: order to pay the debts due by the estate, the personal property should be sold .
and that the landed part of the estate should not be sold.

From: this it will be seen that the- allegations contained in the petltlon filed
in: the parish of East Feliciana on: October 13, 1903, were not:true; because:as is
herein -shown - the succession. of John . Brenten Had been opened nearly 80 yedrs
.. prior to the opening of the succession in Bast Feliciana:parish, and the certlﬁedf
transcript of the proceedings had in West Teliciana parigh: in 1824. shows that‘
the succession was aceepted hy the partles entitled thereto.

Thmkmg that perhaps the clerk of court who acted as administrator in op

B joh .in the parish- of Bast Feliciana; or that his attorneys who P
1 the matter had some knowledge of the facts and would be.able
“some authority ‘for the statements contained ‘in- the petition, I
\71s1ted Chnton the county.seat of East I‘ellClana parish, on. the sdme day, and
was informed by the clerk of court and also by Mr. Kilbourne; of the firm of
‘Wall and . Kilbourne, that the-information contained in-the petition for letters
of admlmstratlon had been fmmshed by Mr. James L Bradford and that the
" petition had<in fact been drawn by him.

In view of the foregoing, I am of the OpIIIIOIl that the proceedlngs had in the
year 1903,.in the parish of Bast FellClana were null: and void, -and. that the
sale of the; claim ordered: by the probate court of Hast I‘ehcmna parish was

- \\'lthout authority and that the pmchasel acqulred nothlng by his’ purchase -

Upon the coming in of this report your office by decision of
February 27, 1905, held said certificates for cancelation and notlﬁed
. the attorneys of Parker of his right-of appeal:

' There appears to be no question as to: the right of the proper
representatives of John Brenton to indemnity under the act of June
2, 1858, for the unsatisfied portlon of said claim, and that the claim
to the extent represented in said certificatés remains unsatisfied.

"The only question is whether.it is the: duty of the Department to
deliver the. certificates to appellant in view of the 1nformat10n fur-
nished by the report of the special agent. , :

- . Two questions are raised by the appeal from your demsmn to wit:

- 1st: That the act of June 2, 1858, does not, confer upon your office
jurisdiction over the decision of the surveyor general awardlng cer-
“tificates of location under sald act with a view fo approvmg or dis- .

approving the same. -
ond. That you, erred in holdlng that the succession of J. ohn Brenton
having been opened and. settled in the parish of West Fehclana, as
a- consequence. thereof,. the _probate court for the.parish of East
Feliciana had no jurisdiction over said estate and that its judgment
~appointing .an administrator therefor and. settling sald estate -was:
null and void.’

" The third section of the act of June 9, 1858, makes it the- duty of

‘the surveyor-general;: apon. satlsfactory proof ‘that a. prlvate land
claim has been confirmed and remains unsatisfied in whole or in part,

“to issue to the claimant, or his legal representatives, a certificate of

‘location for a quantlty of land equal to that so confirmed and unsat-

¢
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isfied, ‘which may be located on public lands sub]ect to sale at pmvate
entry at $1.25 per acre.

-There is nothing-in this provision that indicates a purpose to '
confer on the surveyor-general absolute and’ exclusive jurisdiction -
“over such matters, and to divest the land department in this partlc—
“ular matter of the superv1s1on and control conferred by the organic
“act to review and supervise all proceedings having for their ultimate
-object, the disposalof the-public lands.. On the contrary, supervision

and’ control-of the action of the surveyor-general:in: the.issuing.of .- -
such certificates is: expressly conferred by the 4th- section of the act e

which provides:

-+ That the register. of the proper land office, upon the. loeatlon of such certlﬁ-
" cate,.shall issue.to the person entitled thereto a certificate of entry, upon w]_nch
if it shall appear fo the satisfaction of -the Commissioner of the:General Land
~Office that such certificate has heen. fairly obtained, accordmg to the ' true mtent
:and meaning -of thlS act,a patent shall issue-as in other cases. e

"1t may be contended that the certificate as to. which ]urlsdlctlon ‘
was conferred: upon the. Commissioner to determine whether it was
fairly obtained, is the “ certificate of entry.” Tt is obvious that such-

construction is not tenable. " The certificate of entry, technically.

known as the “ final certificate,” issued by the receiver of a local land
office, was first provided for by the act of May 10, 1800 (2 Stat., 7 3)y .
estabhshmg the officer of “ Reglster of the Land Office,” and « Re-:
ceivers of Pubhc Monies,” and since that time a register is requlred -
to issue such certificate as the bas1s of a patent in “every case upon a
final entry of pubhc lands. "

The “ certificate of entry ” for lands of the character described in
the ¢ certificate of location ” issues as a matter of right if the certifi-
cate of location—the foundation of the right of entry— “ has. been
falrly obtalned accordlng to the true intent and meaning of thlq act.”
The act made spemal provision for the issuance of this certlﬁcate and
it was the subJect matter of the fourth section of the act. Tt 'is there-;
“fore apparent that the words “such certificate ” last mentioned in the
section, have reference to the words ¢ such certificate ” first mentloned'
: thereln and not to the intermediate Words, certificate of entry.”

" Such was the view of.the Department in the instructions to the sur-
veyor -general of Louisiana, relative to the. admlnlstratlon of thlS act.

As ‘the act of June 2, 1858, charges thls oﬁ‘ice with the- duty of determxnmg

"whether such certificates of location are properly “issued, you. will- m ‘all cases
‘where you 1ssue ce1t1ﬁcates, forward them to thls office for approval accompa~

ﬁﬂﬂy in a report over your own SIgnatme, your: reasons for 1ssu1ng -stueh: ce1t1ﬁ-
¢4te -Copps Land- Laws- (Ed 1875, 513, 516) e R

" The * purpose of taking such action in advance of locatlon, was. to
prevent the withholding of lands.under i 1mproper ‘locations.: Thewis- -




: DEOISIONS : RELATING O 'I‘HE PUBLIC LANDS S

‘dom of the practice is: ev1dent If the Commlssmner has authority to
- suipervise the action of the" surveyor—general after-the location-of a
“certificate, -and determine whetheér such: certificaté was or was not ‘ob- -
tained according to the true intent and meahing of thé wct; no: valid
reason. can be perceived why he can not: determine -that ‘question in
advance -of location and ‘autheniticate the certificate -if it has ‘been
: properly obtained ‘or cancel it if it has wot. “The substaitial right
conferred by the dctis the entry of public lands as 1ndenm1ty fOr the
loss of lands in the private land claim. .-~ SR
" :%.But independently -of-this; the authorlty of the Commlssmner of ‘
» the General Land Office to supervise the action of the SUrveyor-
- general in issuing certlﬁcates, under the act of June 2, 1858, is .de-
.rived from the general power and. authority conferred bv ‘the organic -
act to perform, under-the direction of the; Secretary of the. Interior,
all duties- pertaining to the dlsposal of -the public. lands. . In the -
~absence.of some specific provision to the contrary, the power ofireview:
is-vested in the Commissioner, under the supervision :of the Secre-.
‘tary, in ‘every: case; by virtue of the. enabhng acts.of Congress con-
ferrlng upon him control over the acts of subordinate officers-charged
- with specific duties in .the disposal -of: the pubhc lands. - Castro . .
“ . Hendricks (23 How., 438) Cousin ». Blane’s- Executors (19 How.,
202) ; Knight. ». Land Association (142 U. S 161) 5 Blshop of

+ -Nesqually . Gibbon (158 U. S, 155).°

"The material questlon presented by the second crlound of error-is
Whether the judgmient of the district court for the: parlsh of East

- "Feliciana, appointing an administrator for the estate of John Brenton

-and directing that the indemnity rlght arising out of the prlvatej
“claim of John Brenton: be sold as.an:unadministered asset of his
estate, is binding upon this Department as to-the questlon of title to
‘such’ rlght and of all matters determlned by sald court 1n that pro-
" ceeding. » : :

‘Where a court has jurisdiction. Of the sub3ect-ma,tter and of the

C person it has a right to détermine every question materidl to the cause,-

B and umitil such ]udgment is set aside and reversed it ig regarded as
'blndlng on every- other tribunal; but, if it acts Without jurisdiction
_of the partles or the sub]ect—matter, its acts are mere‘nullities and -
Jind no one. "The important question to be considered is whether
‘such: ]udgment is-subject to collateral:attack, and when, by whom,
“and in what manner may the ]urlSdlCthD. of the court rendemng the .
- judgment be inquired into. If such“inquiry can be madé in- a collat- -

cral ploceedlng by extrinsic evidence, noththstandmg the necessary "

» Jurlsdlctlonal facts.appear upon: the face of the record, this Depart- -
ment will determine for itself whether the cotirt rendering the judg-
ment had. jurisdiction of the person and of the subject-matter when-
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ever such judgment is relied upon by any one to-sustain his ‘or her
right to enter public lands. - The Department can not ]ustlfy the
delivery of this scrip to one not entitled to it by- refusmg to inquire
1I1to the validity of a ]udgment under which the title is-elaimed.-

~ The following provisions from the laws of Louisiana (Revised
Code, 1900), relating to the question under consideration, were in
force at the time of the proceedings under which this ]udgment was

" -obtained, and at the time of the death of Brenton they were in. force

and hdve been ever since:

Successmn is the- transmission of the nghts and obligations -of ‘the deceased_‘
to.the heirs (Art. 871).~ :

It also signifies “the rights and eharges which a person leaves
after his death” (Art. 872), including not only “the rights -and
'obhgatlons of the ‘deceased as they exist at the time of his ‘death, but
21l that has accrued thereto since the opening of the succession, as
also the new charges to which it becomes subject” (Art. 873).
“ Finally, succession signifies also that right by which the heir can
take possession of the estate of. the deceased such as’ 1t may be ”
(Art. 874). - S,

L AR’I‘ 935. The place of the opening of stccessions is fixed as follows :

Tn-the parish where the ‘deceased resided, if he had a ﬁted dOIIlICll ‘ot resx-
dence in this State. :

In the parish where the deceased owned 1mmovab1e p10pe1ty, if he had nelther
domicil nor residence in this State, or in the parish in.which it appears. by the
1nventory,, his p11n(31pa1 effects are, if he have effects. in different parishes.

In the parish in which the deceased has died, if he had no fixed residence,
nor any immovable effects within this State, at the time of his death.

ART. 940, A succession is dcquired by. the legal heir, who-is called by law to
the 111her1tance immediately aftel the death of the: deceased person to- whom

he succeeds. :
" This rule applies. also to testamentary heirs, to 1nst1tuted helrs and umversal

- legatees, but not to particular legatees.

“This is by operation of law (Art. 941), and the rlght of possessmn
being transmitted to the heir without change in the nature of the
possessmn (Art 943), the effect is: first, “ that the heir transmits -
the succession to his own heirs” (Art. 944), and second, that- it
authorizes the heir “ to institute all the actions, even possessory ones;
which the deceased had a right. to institute . ... For the heir, in
everything, represents the deceased and s of full right in his place
:as well for his rights as his obligations.” -

The heir is required to accept or reject the successwn ( Art 946),_ ~
but when he accepts he .is considered as having ‘succeeded . to. the
deceased from the moment of his death (Art. 947 )., :
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ART 988. The sunple acceptflnce may -be elther express or- thcit.

~ It i8¢ e\pless, when the heir assumes:the quallty of heir in an unquallmd,
manner, 1n some '1uthent1c or 1)11vate 1nst1ument or 1n some JlldlCl‘ll pm-'
.ceedmg : : s : -

Tt i tacit,- when some- act 1s done by the hen, whlch necessauly suppoaes
hlS intention to accept and which he would have no 11ght to'do but 1n h1s quahty -
: of helr : . ! : ’

ART 1013 The effect of the sn;nple acceptance of the successwn, .Whether d

‘ '{,_}exp1ess or taCJt iy sueh; that when made by an::heir- of age;.-it bl].ldS “him' to
= the payment of-.all debts- of the succession; not only ‘out-of. the: effects whiclr: .

" have. fallen-to him fmm the successmn, piit ever pelsonally and out-of his ow :
o ; ‘p10pe1ty, as it he had hlmself contraeted the debts.or as-ifhe was the deceased

hunself unless, before actmg as. hen he mftde a‘true -and fa1thful 1nvent01y.
“of - the el:‘fects of the successmn, as he1e above establlshed 01 has taken the»
,beneﬁt tleated of: he1eafte1 o . - :

. AR‘I‘ 1095. A successmn 1s called vacant When ne one cla1ms 1t ot when ‘111'_
: /‘the helrs are unknown or When alk the known hens to it have renounced 1t

The d1str1ct court for the parlsh of East Fehclana had therefore
1o JurlSdlCthll over the succession of Brénton unless it appeared -
- that he* had no fixt remdence, Hor any immovable effects. within this

[the] State, at the time of his death ” (Art. 935), and that his estate

had never been administered. upon andsettled accordma to law’ (Art.
- 945). - These are essentlal ]umsdlctlonal facts that must be made to

" appear to the court. L ~ : : ,

- The petition for the opening of the succession of J ohn Brenton in. -
- the parlsh of East Feliciana recites— . : ‘
that John Brenton who f01me11y resided. 1n “the pa1‘1sh of West Fe1101ana, where

“he owned real estate, departed this life 1ntestate, many yeals ago: i the parish
of East: I‘e11c1am leaving no known heirs, or other representatives, and that’

- hig sucecession has never. been administered upon and settled accordmg 1o law

and 1ema1ns a vacant and intestate succession,

It may at least be questioned whether the recﬂ:al that Brenton :Eor )
: merly resided in the parish of West Feliciana, where he ¢iwned real
estate, does not show want of jurisdiction upon the face of the record,
inasmuch as it is not alleged that he had ever changed that dommll
“and there is nothlng to show that he ever acquired or intended to-
acqmre a domiecil in the pamsh of East Feliciana, where he died.

“The domicil of each citizen is in the. _parish Where he has his. prm-
cipal establishment, (Old Code, Art. 42). A change of residence is
produced. by the act of re51d1ng combined with the intention of

~making one’s principal establishment there (Art. 43), which may be
" proven by express declaration before the recorder of the parish (Art.
44, or if such declaration is not made, “ the proof of thls 1ntent10n
shall depend upon c1rcumstances ? (Art. 45) DR :

580——v0L 35—
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, In Verret . Bonvﬂhan (33 La An 1304) a person WhO formerly S
' vres1ded in; New Orleans, where he’ owned real estate, took his furni- - .
~ture and effects with him . to the home of his. nephew in St Marys
“."_]_:)d,I‘lSh Where a few days: later he died: - Tt was held’ that his sue-
- cession was properlv opened in St Mary 3 parlsh but it Was dlStlIlCﬂVri ‘
sput upon the ground that’ the' cmcumstances shovved an:intetition:
“to change domicil and that St Mary s parlsh was hlS ﬁ‘{t d01 c11 at,'
. the time of his death. : o iy
g The deolswns of the courts of Lou1s1a a:have been umform ir
‘ ing “thecourt of the parlsh in which the deceased had his
domlcll at ‘the t;me of hlS death has ewcluswe Jurlsdmtlon of his” SR
A ~-eucces;81on and that- the openlng of a succession and’ ‘the appomtment.',__f'{
" of an ‘administrator by the cotirt of another parlsh isa nullity. T .
an admlmstrator be: appomted where. a party only temporarily T i
",‘s1ded havmg a fixt domicil elsewhere. that has never been changed,
“ithe? proceedmgs are absolutely null and void.. Successmn of Wil- .o
Tiams: (3 La. “An, 261) Mlllenberger ’U Knox (21 La An 399) ,fﬂf bt
‘Clemens s Comforth (26 La. An., 269). :
Tt ds not. necessary, however, to rest’ the decmon of thls case. upon_‘.;v T
e the oround that the necessary ]urlsdlctlonal facts are not ‘ShOWll by
“the record, for the reason. that the want" of. ]urlsdlctlon may “be
i mqtured into by extrinsic ev1dence even, thouoh 1t appear.that every fr o
~-material fact - necessary to confer JurlSdlCtlon Was recited in. the.
. ,})etlthll : S ne
_~This rule was broadly stated in the case of Thompeon v. VVhltmqn o
(18 ‘Wall., 457), in ‘which the court, after reviewing the’ decisions .
o of that court holdlng that the jurisdiction ‘of any court’ e‘<er01s1no :
- -‘.mthorlty over-a subject may be inquired into in every.other court .
“when the proceedings on the former are relied upon and. brought
>efore the latter by & paltv cl‘mmmoP the benefit of such proceechnos, L
ga1d (page 468) S : v
o But it-must:be ‘tdmltted that no decision hag- ever been made on the precise. -
pomt involved in the case before us, in \Vthh evidence was admitted -to-con:.
tr adict. the Tecord as to Juusdlctlonal facts asserted thelem, and especmlly as: -
“to facts stated to-have heeu past upon by the court. E
But. if’ it iy once conceded that the validity of ‘a judgment ‘may be qttqclxed
collaterally by eviderice showing that the court had o jurisdiction; it is not.

lsexcelved how any allegation contained in.the record 1tself howeve1 sttonvlyj .
made, can affect: the right to question 1t : .

It was d1st1nctlv held that the record of a Judgment rendered in. -
another State may be contradlcted as to the facts necessary to give
,']urlsdlctlon either.as to the person or the subject- -matter, and. if it
be shown that such fchts did not- exist, the record. will be a nulhty,
not“qthstandmo it may re01te that thev did 6‘{1$t '




on the contrary, it has been. frequently reaffirmed. \Tatlonal Ex-

CIn Pennoyer . Neﬁ? (95 U. 8., 714,73
- sideration the’ same questlon, Sﬂld S

eafﬁrmed but the. doctrlne i ctssel’ced that the 1ecord of a Judgment rende1ed

: JullSdlCthn agamst 1ts reCItal ‘ot theu ex1stence s

nf—émothe State may: e contradicted as'to.the facts necessary “to gwe the' COult" :
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b There haS been 10 departure from the doctrlne thus announced but, L

“-change Bank 0. VVlley, and: authorities' 01tes (195 U. S 257 270).
the court havmg under con- e

L 'f?-Thls whole subJect has been Very: fully and learnedly con51de1ed in; the recent‘_ ":,' :
case of Thompson V: Whltman 18 ‘Walk; 457, where all ‘the. authomtles are-eares
.fully 1emewed and dlstmgulshed ‘and. the’ concluswn above stated is not onlyf*

In Thormann UK Frame (176 U S 350) Whlch arose upon the pre-; : "
‘eentatlon of a W111 for probate in'a court an- VVlsconsm, the: questlon e~ .
'fore the court was’ whether the ]udgment of a probate court of. the{";'” L

’ “State of Loulelana opening a succession and appomtlng an adminis-. -

% 'trator therefor.. upon - a “petition . alleglng, among other necessarvf S |
' -]urlsdlctlonal facts, that “up to and at the time of his death he, the

;::;,b'sald deceased, was dom1c1lated in the ‘city of New Orleans, in the

State of Loulslana, and an 1nhab1tarlt and resident thereof,” was an.

-",udJudlcatlon conclusive against-all _the svorld ;. ‘that the: domlcll of

- the deceased. was, at the time of his death, in’ the parlsh of Orleans, o

e questlon of domieil, restlno its de01s1on upon the rule that— -

jar 1sdlct10n

The questlon as to how far the ]udgment of a probate court of the

; LoulSlana, and - whether ‘such Judgment was subject to collateral attack -
.in the courts of another State in which adverse proceedings had been
- commenced. “The. court held that the Wlsconsm court-was not bound- " -

to treat the: proceedlng in Louisiana as concluswely determlnlng the,

the constltutlonal p10v1sxon that full falth and cxedlt sha]l be gwen in each £
" -State to-the Judlcml ploceedlngs of other’ States does not’ preclude: mquuy mto",
the Jullsdlctlon of the comt in whlch the Judglnent is 1ende1ed over the sub,]ect—}
; 1natte1 or.the pzuhes affected by it or 1nto the facts necess'uy to glve such )

B

. State of Louisiana would be concluswe and binding upon other. tri--

" bunals, and under what- ‘circumstances and how it may be attacked_

also came before the supreme court in Simmons ». Saul (138 U. S.,

- 439), and before the Department in the case of Narcisse Carriere’ (1(, '
e D 13)07 In both éases the qu‘lSdlCtlon of the court that rendered -

the Judoment was clearly shown: and decisions - were rendered accord—. o
. 11101y but, the rule laid down in' Thompson v. Whitman, that i inquiry

~may. be. nmde as to the:facts necessary to confer jurisdiction, and that

~extrinsic evidence may be admitted to. contradict the 1e001d as to the -
- jurisdictional facts asserted therem, was adhered to and dlstlnctlv

LR announced
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In the case of Carrlere it. Was sald (page RUORE

; Whether this Department may, of its own motlon inquire as to the jurisdie--
,txon of:a court of -this character in any glven case, and if so, what' mrcumstance&
o owill justify such an inquiry; need not he cons1deLed here; for it is, in my 01)1n10n, ’

: sufﬁelently shown that it had Juusdlctlon 1n thls paltlculal case

But it held—

‘Lhat in the absence of ‘a showmg that thele ever ‘was in thls case an: dssignee -
or legal 1epresentat1ve of ‘Carviere by contract; the Judgment ‘of - the pansh I
court. that the claim became ‘assets of his. estate must be’ accepted—’ :
thus 1rnphedly acceptlno the doctrlne that the Department may. go
“behind-the ]udgment to determme in. Whom the I‘lO‘ht to 1nde1n111ty B
‘was vested. : S . »
- I‘ollowma the rule so clearly announced in these de(:151ons, can:
-there be’ any question” as to- the authorlty and duty of this Depart—
ment; in view of the report of the specml agent who 1nvest1gated this
ase2

The absolute want of ]urlsdlctlon by the court of East Fehclana,'
over the succession of Brenton. 1s shown by the record of the: court
that originally had exclusive jurisdiction over that suceession, which
was exercised ‘and e\hausted 1n 1824, when it was opened and finally -
~ closed and settle_d. Although extrinsic in-character, it is the highest
- evidence that the succession of Brenton was not an open and vacant

¢uiccession at the time of the attempted openlng 1n the parlsh of East '
 Treliciana. '

Tt is shown hy that record that one of the daughters of Brenton -

filed her" petltlon in the probate court for the parish of West Feli-
“ciana in 1824, alleging that she is one of the heirs of John and La-
vinia Brenton, “late of said parish; deceased,” and praying that his
- “succession. be opened and a partition of said estate be made according:
“tolaw ; that under said proceeding the heirs of Brenton organized a’
famlly meetlng at: which -an agreement was made that- certain prop-
erty ‘be sold to pay the debts of the estate and that other personal .
property be sold for. distribution and that the landed estate be not -
sold at that time. By this action the heirs uncondltlonally accepted
" the succession and were legally placed in possessmn of all of said
-estate. - y
Where the heirs uncondltlonally accept the succession and . are

placed in possession of the estate the property can not be- placed in -
the hands of an administrator to be administered as succession prop-
erty. The court is without ]urlsdlctlon over such succession, as'it no
“longer exists. Heirs of Pearson v. Judge (22 La. An., 61); Wool-

folk ». VVoolfolk (30 L. An 139) Freret ». Freret (31 La. An.,

506).
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The effect .of the acceptance of a successmn by: the helrs is thus‘ RS

. stated by the-supreme court of Loulsmna in the Successmn of- Thl—,
~bedea1m (38 La. An,, 7 16) ,
; Whe1e the heus of a successmn, “’hIC]l owes no debts, have bheen:. placed inco- ‘

'-possessmu, as such, of the plopelty left by.the decedent there is an end of: the
-successioiv whichis wouud up: and settled; and thus ceases to ‘exist; -and thet

.1herefore there is no reaspn or. room for-an admlmstlatm Lo ‘

- It after: such- an opelatlon any. debts should be dlscoveled the 1ecou1s,e of :

“.creditors couldr not be exercised against the‘succlessilon, svhich-has no longer any

existence, but against the Deirs, who .would thus become._debtors for their virile
“shares of theu f\ncestm > debts. . [eiting] Sener ».. Sdargent (25'An,,-221) ; Suc-
cession: of Walker: (32 An., 321); Succest*lon of Hebert (83 An., 1107 ¥ Sue
cession of Bumgarden- (35 An “675); Same (36-An;, 46); Successmn of Geddes_
(36 An 963), Successmn of B. S Powell (38 An,; 181) s

" The dec131ons ‘of "the qupreme court of Texas, Where the laws in
. force are very similar to the laws of Louxsmna, are {o the same effect.
" Under the laws of that State the property nnmedlately vests in the -
“heirs upon the death of the testator or intestate, subject to acceptance
“or remunciation. - If: ~accepted without. inventory, the-heir becomes
uncondltlonally liable for the payment of the debt and there 18 no'i

. necessity for administration. o
In Fisk v. Norvel (9 Tex., 18558 Am Dec 128), 1t was held that

‘Where a succession hds once been admlmstered and closed the effects are
by operation of: law vested:in the heits, who have full ownershlp with
~all incidental rights ‘of ‘control, dlSpOSltlon and actions “for its re:

~ covery and possession, and the ]udcrment of a court opening: such'suc- -
: cession and’ granting: letters. of admlmstratlon is void and assaﬂable e

ina collateral proceeding. ' i
This is in harmony with the current of authomty n the States gen—

-erally, where the rule is alike. apphcable that the complete exercise of - s

jurisdiction over: a sub]ect ‘matter exhausts the. ]urlschctlon of ‘the
~‘court exercising it as well as of another cotirt: havmg concurrent
]urlschctlon over the:same sub]ect matter Freeman on . J udgments,’
Secs 120-121. : - : .
- The only pretense for the openmg of the sticcession in the parlsh' ‘
" of East Feliciana.was for the payment of a debt that; did not exist at

" the time of the death of the intestor, and is alleged to: be taxes due -
to the State upon said inchoate indemnity right: : :
Your decision holding, for cancelation the certlﬁcate of locatlon
issued by the surveyor general upon thls clalm, is aiﬁrmed B
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HOMESTEAD—EFFECT OF APPLICATION—ACT OF APRIL 28, 1904.

MILLER P ROBERTSON

e ‘t"l‘he mele fact that a depmtmental de01s1on 1s 1en(lered 1n the shape of gl formal B

afﬁrmance of the decision appealed from’ lS no. gtound for valid” obJeetlon,",'

o 1 . material questlons 1nvolved .
"‘A pendmo- pet1t1on to amend an ‘lppllC&‘th]l to make homestead ently is. 0o -~

or der of filing. . :
The p1ov1s1ons of the act of Apul 28 190'1t are not apphcable 0. homestead

'_'_ quahﬁeatmns of all. clalmants who 1)1101' ‘to. the: passage of the act ﬁledf o
o proper: apphcatwn for ‘Tands. subJeet to. entry’ should bé.- deternnned under T
- the la\v as 1t ex1sted at the t1n1e the apphcatmn Was ﬁled e

: lActmg Secretarg/ Ry(m to t/z,e UOmmzsswner f tk@" Geneml Lcmdv*l ‘
‘ ‘,(S V P) Oﬁice, August 30 1906

o’rlon therefor having been enterta1ned Febluary 91,1906. By the
"_“'Fi‘departmental deolslon complamed of, rendered - \Tovember ; ;.'19053: :
*(unreported); the action of your ofﬁce holdlng TRobertson’s: ‘home
 stead entry; allowed November 3, 1902, for the NE. 1, Sec. 25, T. 1 N. :
R 14 W., Lawton land distriet, Oklahoma, subject . to the Tight’ of?
. William H T. M1ller to make homestead ently for sald land was
g ‘formallv afﬁrmed

: 16, 1901, long’ prlor to the presentatlon of the application. of Robert=.

o whele the dec1s1on below: sufﬁc1ently sets f01th the facts and covels all the- . i

bar ‘to the acceptanee of" other rtpphcatlons to: entel the. same” ‘1and, subJect . S
to the petition to amend; ,and upon 1e3ect1on “of such pet1t10n the subse—r'_' B
qnent apphcatlons to enter should be cons1de1ed and d1sposed of in thew,

+entries based upon apphcatlons filed: prior-to the pagsage of the act; “but the.j '_'-‘1 3

The above entltled case is now before the Department on: rev1ew, i

‘The right of Mlller rests upon the ﬁllng of h1s apphcatlon October‘

“soll. At the time Mlller s application was offered the land deseribed .
© therein - was embraced in the pendlng apphcatlon by one Alf."M: -
5Poﬁ?enberger to amend a fonner application made for ‘other lands, . -

. ‘and the same was therefore. suspended by the local officers pending ._-
‘final action upon Poﬂ?enbercrer s apphcatmn, which was subsequently. . .

“denied, - October 17, 1901. - The proceedings had, dating from the -
- final re]ectlon of Poﬁ'enberger s apphcatlon and contlnulng until the
" allowance of Robertson’s entry, were. dec1dedly irregular, unless it

~appears “that the ‘application of Miller instead of being suspended"

- should properly have been re]ected in Whlch event the action taken S

S would have been warranted o
"+ October 30,1901, the entry .of one Heatly was’ allowed for’the-
A land in - controversy, against: which action: Mlller protested March-

97,:1902, the relinquishment of Heatly was filed and the entry of R
o ohn M. Peckham allowed, against which’ the protest of: Miller was. o
also lodged. - Subsequently, Peckham s rehnqulshment Was ﬁled and.l
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: - "‘,‘?*he e\1st1ng record entry of Robertson allowed Aomnst th1s Mﬂler',_"[
- likewise 1nte1posed his protest, ‘and the resultmg actmn ﬁnally de-‘

- ,"Veloped the issues: now presented. for con:adera’uon S
.- Bat two. grounds are.specified by counsel as a basis for altermg or

1eve1smo ~the " prior . departmer\tal ‘decision. : By the fist of - these_
' ection is:made to the action of the Department - formally affirm-

~refute this allegatlon .of ‘counsel, inasmuch as the de01s1on therem“'

method: of expressmg its conclusmn is frequently adopted by the De:

- - appealed from and appear, as therein demded after 4 full examina- -

ng: the de01s1on of your office, which it is contended dld not pass upoﬁ. :
11"the material: questlons presented by the appeal “An examination.
your: office decmon, formally affirmed by the Department, tendsto . "

“announced could only have been 1eached after passing upon the other

::questlons presented by the appeal from the decision: of ‘the local offi-- = = -
cers. . The mere fact that a depar tmental decision is- rendeled 1n the
_shape of a formal afﬁlma,nce is mo glound for valid ob]ectlon This .

partnient; ‘especially in cases wlhiere all” the questlons thereby:: .pre- .
“sented have been carefully considered and discussed in.the deo151onf.@

" tion of the record, to be correct. -In-such cases a prolonoed dlscussmn e

- thereof would'serve no' purpose.  The consideration glven.to the cases

- and brev1ty of expression thr oagh the medium of a formal affirmance

% examination. of the ent1re tecord, finds ‘the material facts thereby'_~ »
- discloged corlectly stated and. the resultlng conclusmns and rules of
‘law’ correctly found and. apphed

hefore the Depa,rtment is not measured by the ]ength of its deasmns, L

= -.s1gmﬁes no more. than that the- Department after a most careful )

The second ground relied. upon was also cons1de1ed by youl ofﬁce_[ i

v‘and the Department in prior. decisions; though counsel complams R
o that they did.not: directly determine whether or not the application = -

o of Miller, filed: durlng the pendency of- Poffenberger’s application to . -
 “amend, should have been finally rejected. The determination of this
. question -adverse to the contention that Miller’s application should - -
- have been rejected instead of sispended, leads to the consideration =

- of the effect to'be given to the act of. Apnl 98, 1904 (33 Stat., 52(),’_ '

i apon apphoatlons filed prlor to its passage: but suspended.
Lo The Department. entertains no doubt as to the correctness of- the sus—,

-+ pension of Miller’s apphcatlon It is true that at the time it was pre- - e

'sented Poffenberger’s application to ameénd was" penchng, and Miller’s”
" rights wele. dependent upon. the denial of the apphcatlon to  amend.
s But until the application: of Poﬁenbergel was. finally accepted - he
: eould make no valid entry of the land, and until such an entry had
been ‘placed: of record the local officers ‘ight properly accept subse:"
“quent apphcatmns to enter, sub]ect to ‘whatever rights Poffenberger =
~‘might have by virtue of his amended appllcatlon If finally accepted;.
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it would take effect by relatmn as of the date ﬁled and: defeat all ap-

plications subsequently filed.  If rejected, the rights of subsequent ap-

plicarits attached in the order of the filing of the apphcatlons (Jerry:

. Watkins, 17 L.-D., 148)." “Where the land applied for i is.covered by

- the record entry: of another, the application should. be réjected and

©the apphcant filing same gains no rights-thereby (Walker ». Snider;
on review, 19. L. D , 467, 468, and cases cited): Buf this was not the
condition existing at the time Miller filed his ‘application. At that -

- time there was no valid entry covering the land applied for. « It was

- unappropriated public land subject to entry by the first quahﬁed ap—‘"f-' :
“plicant, and unless Poﬁenbel ger possessed the requisite qualifications

his application would Q.t‘lnd for naught and the rights of the next .
subsequent apphcant Would attach immediately upon the final rejec-: .

tion. of the penchno application. ‘The rules governing the rejection =

and suspension of applications to enter are founded in sound reason ©

and well settled in practice: It is the existence of a record entry
“which prevents: the acceptance of an wpphca’uon for the same land

~and not the mere- filing of a prier application: - (Berry . Towner, .
=21 Tu. Dy, 434) _Any other practice would open'the door to.sharp -

 practice and poss1b1e injustice. If all applications  presented after :

: the offering of .a, prior pending one were to be unquahﬁedly rejected,: ' .
~any persony though totally disqualified, by being first in time-would - ..~ "
be able to tie.up. the dlspos1t1011 of the land until final action was S

- taken on his applicationand: thereby be “afforded oppoltumty to
speculate upon a right to- which*in equlty ‘and justice he 'was not
entitled.. The Depaltment will never adopt a rule or sanction a

‘. practice tendmg to. create or protect a mere claim of right not capable .-

of perfection, in order that it may be made the sub]ect of speculative -
‘traffic, to the possible injury of those Who n crood falth are seekmo -

“. to exercise a valid right.’

- The apphcatlon of Miller .-was proper]y suspended but as stated in

- the. decisions: heretofore .rendered, the long-continued “suspension - .
thereof, due to the allowance of the entries of Hezitly,"Peckham and -

Robertson, respectwely, wag 1rreoular ‘and erroneots. - Because of
“guch action ‘and the prosecution of the proceedmgs dlrectly resulting -

" therefrom, the application of Miller was still in a state 6f suspension . .
at the date of the passage of the act of April 28, 1904, supra, and - -
- - Because of the modification of the law existing at the date his-appli-.

cation was. filed, imposing additional restrictions upon the right to
‘malke second ‘horestead entries, it ‘becomes material fo ‘determine’
whether ‘or not said act has any bearing upon apphcatmns to enter,l.’
filed and suspended prior to its passage, inasmuch as the record. dis-

" -¢loses the apparent: dlsquahﬁcwtlon of Mlller to make entry under theV '

“law as modified by sald act
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It has been repeatedly held by the Department that’ the ﬁlmg of a

‘ phomestead application for lands properly subject to ‘entry, protects -
~ sl the rights of the a,pphcant thereunder against all parties but the
- United States until it israbandoned or properly rejected, as effectu-
e ally as though entry had been allowed at the time of filing the applica-
. tion. Gallagher v. Jackson (20 L. D., 389, 390) ; McMichael ». Mur-"
* phy et dl., on review (ib., 535) ; Maggle Laird (13 L.-D., 502); Good-

ale . Olney (12 L. D., 324); Coder v. Lotridge (1b 643) “The

. rightis initiated by the filing of a proper: application-and is secme”‘-"
~against all claims asserted  solely under naked applications subse-- -

= quently presented. (\Vﬂhams 2 Clark, 12 L. D., 173.). “While this -

- zule is not to be invoked as against the 11ght of the United - States, -
~svhose clain-is not dlsturbed until entry is actually allowed and the =

right to complete it, hias. vested in the applicant, yet as between indi- ]

eclaim of Miller is. superior to that of Robertson, he having persist:

- ehtly: pmsued the only course open to him to _protect it, and that 1’& " SR |
~.should. not be defeated by, 1e01slat10n passed subsequently to the time Sien
- his entry should have been allowed but:for the erroneous action of

the agents of the government and through no. fault of his.-

, The rule that an apphcant must bea quahﬁed entryman at.the d‘tte I
ot entry is equally. well settled; and if, after filing of the apphcatlon S

-~ and prior to the. allowance thereof the claimant becomes disquali-
- fied, .the entry can not stand: (Brown 2. Cagle, 30-L. D., 8; Case v
B Ixupferschmldt ib., 9).  However, in the cases cited; the: dlsquahﬁca- e
- tion-was the 1esu1t of the act of the’ palty, and not attributable.to a
‘ (hange in the law. In the case of Brown ». Cagle, supra, the hard-"
o ship occasioned - by the application of this’ p11nc1ple was relieved by
*. a subsequent act of ‘Congress, and the Department theretipon re-
-versed its prior ‘decision. and by glving a retroactive effect to:the -

statute restored-the claimant to the position occupied at the- date of
. filing her apphcatlon and allowed her-entry. The effect of such con-

~ struction as affecting the qualifications of the entryran was clearly .-
- retroactive and it might seem that the rule followed might be as:cor-

rectly applied to ‘defeat an entry by Imposing added restrictions as

©in the case cited where it was applied to remove a dlsquahfylng con- -

. dition. The difference in the cases: presented, ‘when carefully noted,
- reveals the distinétion -which must be obselved in applylng well-

settled rules of: constructlon In the one case the statute -was’ réme: -

: dlal and a greater latitude was properly glven to its application.

Remedlal statutes are to.be Ilbelrally construed ; kavnd if a-retrospective inter-
pretation. will promote-the ends -of justice’ and further. the design of the' legis-

viduals the right of the prlor applicant, he being qualified: to make .
~and the land ‘being subject to homestead entry, is paramount to the. .~
¢ right of subsequent apphcants Tt would seem therefore that the.

.lature in’enacting them, 'or make themr applicable to ‘cases which are within the .
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. ,reason and spult of the enactment though not w1th1n its duect w01ds, they o

‘should receive: such a coﬁstmctmn pr0v1ded it’ is not; ‘incousisteént:with the hn-, .

: . guage employed (Bl’le ou InterpIetatlon of Laws 261. )

i ','1904 supra, is not to be given. such retrospectlve eﬂect but that ‘t}

| oatlon of Robertson, upon which’ her

s " This is. the rule of. constructlon underlylng the- actlon of the De-., '
5 naltment in-the cases CIted but ‘as stated in-the language quoted itis
: ,:'only to. be apphed to protect a right. or further: the ends-of justice. . .
A vastly different rule governs Where a-right- or- an eqmty will be - ‘
e defeated by constructlon havmg retrospectlve ‘effect. Blaok on” =
' ‘-Constructlon of Laws (2565 2593 Vedgwmk on Stat. Const 164170
- The Department 18- clearly ‘of opinion that the act of Aplll 98,

o quahﬁcatlon of "all” clalmants who: have filed: prior to. its passage
o proper: apphcatlons for lands ,: b]ect to entry, are to be deternuned
- by the law as it then stood Pl ) AR o
~Miller’s apphcatlon havmg been regu r] ‘ﬁled pr101 to the appl R
_ ~was-erroneously allowed,
*and for land not-then’ applopuated or segre@ated by a record entrv,' L
;. his Ilghts thereto are -superior. - It is. -argued: hat to cancel ‘the
'j'urecord entry of Robertson will ‘inflict a hardshlp upon heI in the:ii e
way of pecuniary loss, and’ that 1nas1nuch as Miller: has: 1nade no.
. improvements on the land which he: Would lose by the re]ectlon ofhis

—_ . application, and. that as; Robertson s entry and subsequent investments -~ ‘

were made in 1gnorance of the rights of Miller and by reason of the -
~erroneous actlon of ‘the local officers, heI equltable claim’ should be . s
Iecognlzed “Butto this the answer is plain. Such recognltlon_f S

: "-tb“swould necessatate the destructlon of a pIIor rlght in Miller which

S 1aht he has. ‘endeavored to plotect from its inception, ‘and the, loss of: v
"Whlch under such _circumstances, - could be attributable to precisely
the same ground as that relied upon by Robertson for relief, namely ‘

e the -efror of the local officers. Miller has’ done nothlno to create an s

~estoppel aozunst the present. assertion of his prior right; no act of his LR
“has: contrlbuted to place Robertson in- her unfortunate position; and' S

he is not “responsible therefor..  On the contrary, he has proceeded in ©
" the only way open to him to protect: hls right and the: Department e
would be unwarranted in arbitrarily- refusing at this time to recognize " .
it. The fact that.oneis: sub]ected to poss1ble injury does not confer .. -

' Clan equltable 11ght unless in addition the cause of ‘that ln]urv is.the : :

- result. of some wrongful act on the part of hlm agamst whom itig
set-up, thus oreatmg an estoppel L R T
"For the reasons herein stated. the pI‘lOI‘ departmental deCISIOD com= i
_ 'plamed of must be adhered to, and the rehef sought by the motlon
~for reVIeW denled S S :
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E TOWNSHIP LATS OR DIAGRAMS UVDER AcT ow MARCH 8; 1883, DI

(/IRCULAR el

DEPART’V[ENT OF THE INTERIOR,
. (J‘DNERAL LAND OFFICE..;

. 1 WASHINGTON D..C.; August 28 1906’
Reqzséer (md Recewem, Umted ‘States Land - Oﬁces » S
' GunrieMEN: For the purpose of: avmdmg the frequent mlsundel L

intent of’ the 1egulat10ns on page 111 of the General Cireular. trom
‘thls office-dated Janualy 95, 1904, and of prior: dates, and reiterated
on page 4ot the circular of 1nst1 uetlons dated: May 205 1905 (33 LoDy

chalges of. $1, $2, $3, and $4: are ma.de, the sald regulatlons are modr— :
! _‘ﬁed to: r} d as follows . L : B

i For a’ dlagram showmg entered land only by Ly
- ‘For a tOWthlp plat showmg form of entrles na,mes _f'elalmants, and cheu :
Lo apterof lentries. . ; ) a2
F01 a townshlp pla,t Showrng form of entrleS' names of clalmants, character of o
L entry, and: numbel.._.--..;.';..-_._- : 3 SRt
For a townshrp plat. showing form of ‘entries; names of clalmants, character of "

'standmgs ‘which have arisen in -your offices’ as to the meaning. cand o

627, 631) -‘1elat1ve to. the chdracter of: the townshlp d1acrrams for. Whlch L g

i entry, number and date oL ﬁhng or entry, together w1th topography, etc.. L 4 el

L Form of blank townahlp dlagmm 4—590 B only must be used for all:"i' i : i
"(hagrame or plats ‘prepared: by you. tunder ‘the aet of March3,1888 . -~

ti"":(22 Stat.; 484), and, the 1egulatlons o ereunder, as modlﬁed by these' e

1nst1uet10ns
Approved e
THOS RYAN, Actm(] /S’ecretcu’y

= i OKLAHOMA LANDS—SA.LE OF LEASED LANI)S N I’ASTU’RE RESERVE
. L NO.BL _

(JIRCULAR

DEPARTMENT OF THE 1NTER10R
S GeNERAL LaND OFFICE,
i ‘ WASHINGTON, D. C.; September 1, 1906
# _REGISTER AND REOEIVER, : : : ,
: / La/wton, Oklahoma.

G F POLLOGK, Actmg OOmamsszoner PO

SIRS Yoﬁr attention is called to the Ret of J une 28 1906 (34: Stat., i

: ‘, 550), a copy ‘bereto attached, Wthh gives to. persons who' were on .

~ that datein possessmn of lands under leases approved by the Secretary
' of the Interior in. Pasture Reserve No. 8, in your.district, the right to
e purchase such lands at thelr appralsed Value Wlthln srxty days from
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‘the DOthG of such applalsement and you are. 1nst1ucted thereunder as .

follows S
1. You will at once prepare a notlce to eaeh of the lessees named in

the schedule of leases hereto attaehed on the blank form herewith, andga R
mail the same to such: lessees in a registered letter; first making a press. -

" copy of each notice; and Jpromptly, after the expiration of the sixty
~days named in the last notice issued by you, you will at once forward»
to this office a report in duplicate showing all the lands sold under thls

- act, the name of the purchaser-and the amount of - the purchase price,
L and alsoa list of the unsold lands embraced in any of these leases. -

9. Any] leseee may purchase one or more contiguous legal subdivisions -

— emblaced in his leasey but his right under this act to purchase such
" tracts as. have not been, applied for will: be forfeited; and such tracts- -
- will beconie sub]ecb to dlsposal unde1 the act of June 5, 1906 (84 Stat.,.

: 213), afte1 ‘the expnatlon of sixty days from the date of such notice.
8. You will require each lessee to present an apphcatlon for cont1g-‘ E
uous tracts. embraced in his lease, and file an affidavit substantially in

' comphanee with:the blank form herewith, in.which the lesses will be.

required to swear from’ h1e own pelsonal knowledge that the apphea,nt’

“was on June-28, 1906; in possessmn of all of the lands described in his .=

' appheatlon underavahd unexpired, uncanceled and unf01fe1ted lease

theretofore approved by the Secr etary of the Interior, and that no. part . o

of said lands have been subleased or.stubletin any manner whatever by

said applicant to any other person without the proper. consent of :the =~ =
Indisris interested or the approval of- the Secretary of the Interior; and -
the application mist bé supported by afidavit of two corrobomtmg o
witnesses to the effect that the apphcant was on June 28, 1906, in pos-~ -

- session of all of the lands described in the application and that, as they

“believe, all the statements of the apphcant in support of hls apphcatlon PR

are-true. ,
4. Each purchaser W111 be requir red to pay one-fifth of the apphused
value of the tracts applied for by him at the time he presents such -

’ apphcatlon, and ‘the remainder of the"purchase price must be there- £

“after paid in four equal annual ihstalments, with interest thereon at
the rate of six per centum’ per-annum, but: you are not authouzed to
- require purchasers to pay any fees or commissions.

5. When any lessee presents a’ proper apphcatlon and makes the
*advance payment on the purchase price, the receiver will issue. to him
"“a receipt therefor on the blank'form herewith transmitted; but no final ~
certificate will be issued until all of the purchase price ] has been paid.
The receipts issued by you should bear new: serial numbers beglnnmg :

_ with number 1, and a receipt bearing the same number as the first . -
" " receipt-should be 1ssued at the time each-of the deferred paymentq are .

- made on: the tract of land described in the fir; st receipt. :
- 6..The proceeds of the sale of such lands are.Indian. moneys and
, rnust be dep0s1ted to the eredlt of the Treasurer of the Unlted States.: :
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won acoount of “Krowa Comanche and Apache Indlan Lands, aet J une :
.28, 1906.” You w1111ep01t the lands disposed of under. this act in the. -
. ‘same m0nthly and quarterly accounts and returns w1th the lands dlS-
S posed of under the act of June 5, 1906. :

Vely 1espectfully, o e '
: F POLLOCK Actmg Oommzsszonm' '
Apploved s
THOS RYAN Actmg Sem“etcwy _4 N

LT

[PUBLIC—NO 380, ]

: 'A\I ACT lemg preference nght to actual settlers on pasture Teserve numbered three to purchase :

land leased to them for agricultural purposes in Comanche County Oklahoma.

Be 1t enacted by the Senate aind House of Representutnes of the United States” of America -
in Congress assembled, That: petsons who- are now in possession of land under leages
approved by the Secretary of the Interior on pasture reserve numbered three, opeu
for settlement by act:approved. June efghth, ninéteen hundred and six, the same

- being situate in township one' north-and one south, in tange eight west,. Indian.

.- meridian, Territory-of Oklahoma, be given a right to purchase said lands, as follows: »
~“That the land so leaséd shall” be: appraiséd by a’commission of three persons tobe.

‘.appomted by the Seeretary ‘of thie. Interior, one upon. the recomimendation of the

Kiowa and Comanche Indians through their: agent; said commissioners to- receive-

"’ gtich compénsation as ‘the Secretary of the-Interior may direct, the same to be paid -

~‘from the funds received from the sale of said lands, and ‘said appraisement when'
~'made to-be approved- by the Secretary of ‘the: Interior; said land 16. be appraised

B - without régard to ahy improvements-that have been placed theresn, except such as -

. -are’required by the provisions of ‘said leases, and the said lessee to have the privi-

lege to-purchase at its ‘appraised value the; amount of land covered by his lense Wlthln )

- sixty days after notice of said appraisement, one-ﬁfth of the price of the same to be

. Mr ;_"

paid at the time of notice of acceptance of said purchase and the balance of the pur-

© chiase price to be paid‘in fourequal annual 1nstallments, bearing interest at the rate -
- of 'six per eentum per annum; and -in- case:any purchager fails to make. the annual - .
payment when due allivights in and to the land coversd by his or her purchase shall -

at once cedse and be forfeited, and any payment theretofore made shall he forfeited:

‘The funids received from said salesto be placed to the credit of the Indians the same:

as other funds provided for in said act approved June eighth; nineteen hundred and
six: Provided, That the Secretary shall appoint said commlqsmnels within thlrty

: ~-days from the passage of this act, and said commissioners shall make said appralse— :

ment and file therr Teport within thirty days from the date of their appomtments
Approved I une 28, 1906.

" NOTICE TO LESSEES.

DEPARTMENT OF THE [NTERIOR,
UNITED ‘STATES LAND: OFFICE,
- Lawton, Okla., , 1906.

SIR You are hereby notlﬁed that the Secretary of the -Interior has approved the

“appraisement of the lands embraced in your lease and situated in Pasture Reserve

No '3, as follows:
The ~— ‘quarter, Sectlon —, in Townshlp One . of Range Elght West

JIndian Merldlan, at. $—
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‘ The e quarter, %ectlon —,_ in Townshlp One ;, of Range E1ght VVest
Indlan Memd1an at $——r o .
The - ‘quarter; Sectlon “=pin Townsh1p One ——, of Range Elght West :

Indmn Merldrln, ab $s :
s Thé — quarter, Section- e | Townshlp One — -}of Range E1ght West
:‘Indlan Meridian, at ;. ,'maklugv.a total” appralsement ‘ot $——, ‘and’ you are
informed. that you have a right under the act of Jurie 28,1906 (34 Stat 'p: 550}, to

. 'purchase any-or dll of the tracts: here spec1ﬁed at'the appralsed value thereof upon: Sl

A “presenting & proper apphcamo ":therefor to: thls ofﬁce, within ‘sixty: days fromi’ the B

5 to each other: #: *:ii: : R
“You Wlll be: requlred at the t1me of makmg apphcatlon to purchase these lands,

o to tender one-ﬁfth of the appralsed value of 'the lands .applied for, in cash; to the . ™
‘Receiver.of the land office; and thereafter you will be requlred to pay the remamder S
Cof thé" purchase price in four: equal arinual installments, together with'six: per cent b

*“interest.on the deferred payments per annum, and should. you fail ‘to make any of i

“these payments. when the | samé” become: due your entry w1ll be canceled and the N

. payments ther etofore made swill be forfeited. : A
Your application'to: “purchase should "be made” on, of substanually in the form of_ S

*.the’inclosed blank apphcatmn and- must be’ supported by: your aﬁldawt corrobo-"
rated. by the oaths of two dlsmterested persons havmg a personal knowledge of the

" facts stated, showmg that you were on-June 28, 1906; i possession of ail of the’ landsj,'

“+described in. your: apphcatwn under a valid,. une*{p1red unforfeited lease theretofore

approved by the Secretary of the Interiot, and, that you: Thave not, -without. proper e

. consent and:approval, sublet any portion of the lands embraced-in your lease.

This affidavit must be exected before the reglster or receiver, a' United States cx

* court comm1ss1oner a Umted States commlssmner, or.a ]udge or a clerk of a court

- of record in: Comanche County, Okla

: Very respectfully, : e e s T
: L, Register.
, Recetver.

APPLICATION 0 PU‘RCHASE UNDER AC’I‘ JUNE 28, 1906

DEPARTME\TT OF THE. INTERIOR, S
UNITED STATEY LiAND- OPI‘ICD, IR
" Lawton; Okla.,: 51806

I e of

Post Ofﬁce, do hereby ‘apply to” purchase the'—— quarter of;. :

v :Sectlon No. —=, in Township No. :One ——of Range No: Eight West of Indian = -

I Méridian, Oklahoma, uhder the act of: June 28 1908, for Whlch I agree to pay the -

total sum of $——, the appraised value thereof as. follows: The ‘sum ot $——at .

. ‘this time, 'and a like gum annually at the end of ‘one, twa, thiee; and four years,
.from-the:date hereof, with. 1uterest on- each of sa1d deferled payments at the rate e
“of sxx per centum pér annumn. . : :
: e ey Apphcomt

I H. D. VIoKmorht 1e<>1ster ot the abO\ e—named laiid’ oﬁﬁce do hereby cert1fy

- that- the land- above descnbed has been appralsed at the total sum mentloned'
; thereln ' — e

- DETR : ——————,‘ Regzste1~.

: TERRITORY OF ORLAEGMA, } B TR
.- County-of Comainche. . J . : i . : - : -

" Personally appeared- before e the’ unders1gned — ——, the appllcant named' '
in-the foregoing application, who, after being first duly sworn, upon his'oath states

that he was on’ June 28, 1906, in possession of all the lands described in:said appli-.”

.catlon under ‘a Vahd unexpued uncanceled and unforfe1ted lease theretofore (e




: ‘approved y the Secretary of the Interlor and that no part of sa]d lands ‘has been-"'
BB :‘subleased or sublet in any manner whateéver to any other person Wlthout the proper &
*conisent of the Indlans 1nterested thereln or w1thout the approval of the Secretary

of the Inter1or : : el L : ;

’ Subsc‘rrbe‘d_‘andr‘swornto-jbefore‘m’e‘thi's'—,‘%‘day‘of‘f:'—'-, ;iQQG. s :

TERRITORY or‘ OKLAHOMA}
County of Comanche

:'me first: duly sworn, each for himself states’ that. he knows of ‘his. own personal
“iiknowledge that' —— ==, the apphcant niamed in the foregomg apphcatron was on

“““they each’ Telieve all the statements made by the sald apphcant in support of hrs‘ :
S apphcatlon are- true. : S .

o ‘S,igned and sworn-to before_meﬂ'this —_ day of ——, 1906, +

IVDIAN ALLOTMEVT—RE@IDENCE—ACT OF APRIL "8, 1904

OPNION

S The term “1es1den(,e 8y used in the prov1sron of the act of Aprll 28 1904 restnct-
i ings allotments thereunder to thoge who 'were ‘legally residing upon the W hlte
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T of ——= Post- Ofﬁce, and e of Post—Oﬁﬁce, after be1ng by‘ e

" June 28,.1906, in" possessmn of the lands described’ in gaid apphcatron, and. that i

“Earth! Tesery ation at:the date-of the'passage of the'dct, and to those who may g
" irémove to and take up their residence on ‘said reservatlon, should" be glven iyl

ordinary meanlng as recognized in legal parlance and’ construction, and, so con-

strued, the act doés not require that those already having legal resrdence on the -

,order to receive the beneﬁts of itg. pr ov1s10ns

: "jAsszstcmt Atzfm’ney- Geneml Oampbell to t/ae Secremwg/ of ﬁw Imfemm*, L
: September 7, 1906‘ S (Q J. G) ‘

T Unde1 clate of June 21, 1906, T 1endered an’ oplnlon )ased on the
v‘request ofi‘the (Jommrssmner of Indian Affairs to be advised *“agto-.
- whether the wife of Robelt Morrison, a Mississippi Chippewa Indian,
*is entitled to. hold an additional allotment on the Wthite Earth reser-
- vation, Mlnnesota, under’ thé act of April 98, 1904 (33 Stat. » 539),
-and at the same- time reside off the reservation.” After 1efe111ng to

- the legislation under which the Chlppewa Tndians in Minnesota ceded
~ their reservations in that State; and the mtelpletatlon placed at divers
. times by the. Department and: the Indiar. Office upon said:legislation,
~as well ag'to the act of April 98 1904 known as the Steenelson act, =

.,Whrch after ‘Luthouzmg allotments to those Chlppewa Indians “now’ :

: ;legally 1es1d1no ‘upon ‘the. VVhlte Ealth rese1vat1on' »: and “to those o

R

resetvation, altho - temporarlly absent {or any reason, must return thereto VI TR o
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Indians who may refnove to sald 1ese1vat10n ” furthel p10V1ded (ﬁrst
plonso)—— : . o . :

That Where any allotment of less than one hundred and sixty acres has thereto-
fore been made, the allottee shall be allowed to take an add]tlonal allotment; Whlch B

- together w1th the land already allotted shall not exceed ‘one hundred and SlXty‘ )

. acres,

the oplmon was expreesed

" Thefacts.of this case are not before me, the mattel submltted in the communicas "
tion from the Commissioner of Indian Affairg merely being- ¢ relative to the-right.of -
‘the wife.of Robert Morrison, & M1551581pp1 Chippewa, to’ hold her allotment on the-
‘White Earth reservation, under ‘the Steenerson act; and at the same time reside at:

-.Detrmt "\Imneeota, off the reservation.” ' As a conclusion -of - law, however my.

opinion is, from the legislation. involved, that the authority contained in the act of - " -
©7:.1904 to maké allotments is'restricted to those Chippewa Indians who were legally :
- re31d1ng upon the Whlte Earth'reservation at the date. of the pasgage of the act, and

- to those who . may remove to and takeup their residence on: said. reservation; and

“that the same Tulé is equally applicable and- should prevall with- :respeet to those
claumncr the beneﬁts of the first' proviso to said act. g

- A further commumcatlon from the Commlesmner of lndlan Aﬂ’alrs, ’
dated August 14, 1906, has been referred to me “‘ for opinion and con- -
sideration.in connectlon with opinion of June 21, 1906.” In advising -
the Indian agent at White Earth agency of sard opinion of June 21, -’
1906, the Indian Office directed him, by letter of July 3, 1906, “‘to”

_ inform Mrs. Morrison and all other Chlppewa Indians that they can’
“not hold their. additional allotments under the so-called” Steenerson act.
without removing to and taking up their actual residence on the White. -
‘Earth reservation.” e was also directed to report to the Indian’

 Office the names and addresses of all Indians having. allotments on

~ said reservation made -under the act of April 28,1904, who declined to ,
remove toand take up their. actual residence theleon with a view to
the ‘cancelation of their allotments. ~The agerit, aetlng under these’
instructions, notified numerous allottees that they would be allowed
‘sixty days to remove to and take up their residence on the reserva-
tion. From letters written in the interest of some of these allottees,
which accompany the communication of the Commissioner of Indlan
Affairs, it appears that. numerous persons engaged -in different voca-
tions and occupying various pos1t10ns are affected by the order-of the
“Indian sagent, including minor children attendlng non-reservation -
schools, whose parents reside on the reservation, wives of employes at -

~Indian agencies, pupils of Indian schools, and persons under ]udlclal

_restraint.  The Commissioner 1ecommends—~ : "
that the ruling that all members of this reservatron must remove to and. take up thelr
residence thereon to entitle them to take or hold an allotment, be so modified as to
exempt from its operatmn all Indians engaged in the pubhc service, and the wives
of such: employes, persons under judicial restraint, and those attending non-reserva-
tion schools, and that the office be authorized to extend the time when such ruhng_’

~ would. become operative on Al other claeses of persons until Apn] 1, 1907, at least.as -« -
affecting orlgrnal allottees.
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Thé opinion in questmn was not intended to ‘convey the meamng
- and have the scope imputed to it by the Indian Office. What was -
understood by residence as used in the act was the or dinary meaning -
of thée term recognized in legal parlance and construction. In this
' view, for instance, the place of residence of minor children is deter-
mlned by the residence of their parents. Other familiar’ rules are,

especially undel the land laws, that the residence of a person When
once estabhshed is not abandoned by temporary absences, and that

residence and presence are not convertible terms. These rules are -

particularly applicable to the cases under consideration, so that the
. matter of the-residence of those parties becomes a mere questlon of
“fact ‘to be determlned by the circumstances surrounding each case.
The opinion of June 21, 1906, held that the act of Apl‘ll 28, 1904,

" restricted allotments - thereunder to - those who were legally re51d1ng

‘upon the White Earth reservation at the date of the. passage of the
“act, and to those who may remove to and ‘take up their residence on

- sa.ld reservation; but there was no attempt to hold that those already

having legal 1e51dence there, - although temporarily absent for. any
" reason, must immediately return to the- Teservation. -As to those who
must remove to and take up their residence on the reservation under

. the terms of the act, I see no good reason why the time for doing so

may not properly be extended as recommended by the Commissioner
of Indian Affairs. The instructions issuing in this matter from the
Indian Office may be framed or modlﬁed in accordance with the views
herein expressed.

Approved: :
THos Ryaw, Actmg Semﬂetcwy

INDIAN ALLOTMENT—SECTION 6, ACT OF JUNE 5, 1906..

)

OPINION

In makmg allotments unde1 section 6 of the act of Jine 5, 1906, all sele(,tlons pre-
sented at a time when the same. could properly be received for a party thenin. .
being should-be accepted, altho the party may die before the schedules are com-
pleted or approved. .

. Assistant Attorney General Oampbeél 0 t/ze Secretary of the Intm 207",
/S’eptember 7, 1906, - - ‘ (C J. (Jr)

Under date of July 5, 1906 I expressed to you my opmlon on cer- -

tain questlons pr opounded by the Commissioner of Indian Affairs con-
‘cerning allotments authorized by section 6 of the act of June 5, 1906
(84 Stat., 213), to be made to children horn to members of tle Comen-
. che, K1owa or. Apache tribes of IndIans Question numbered 4, which

580~—VOL 35—06 M————-—lD
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read: ¢ Should allotments be made to ohlldren alive on J une 5, 1906
but who may die before allotments are made under the act of that
daté?” was angwered in the negative, the opinion being exp1 essed that :
. allotments should only be made to those children who are in being “a
the time the snhedules are made’ up,” and ‘“at the time the allotment
work is done,” The Indian agent in charge of the Kiowa agency, re-
ferring to said opinion in a letter dated August 6, 1906 addrest to the -
Commissioner of Indian Affairs, states: , S
.. .There are several instances where selections of land have been made by the par-
ents of certain children who were alive on June 5, 1906. These selections were noted
‘on the temporary schedule. referred to in agency letter of June 25, 1206. Subsequent
to June 5, 1906, and prior to the date the allotting erews reached the land selected |
for allotment some of these children have d1ed Are they entitled to allotments
under the'act of June 5, 1906?

‘The Commissioner of Indian Affairs, in a letter dated August 16
1906,- Wh1ch has been referred to me for opinion, says: »

.In questlon4 above quoted, the word ‘‘allotments’ -in the gecond lineé thereof,
should be construed to mean selections, for unless this is true, no schedule of selec-
" - tions can e approved, because some of the selectors, whose names are included on
a given gchedule, always die before this occurs, and hence if only those alive when -
the schedule is approved are entitled, it would always be impossible to determine
. the allotted and those not, "The practlce has been uniform heretofore, and that is,

.all who select or have selections made for them within the time the right attaches
and dié before'such selection is scheduled or approved, are 1ncluded among those
allotted, and patents issue in their names. ] :

“The language of the agent where he says ‘¢ there are several instances
“where selections of land have been made by the parents of certain chil- -
dren-who were alive on June 5, 1906,” is clearly susceptible of differ-
ent interpretations. ‘It might refer to children who were alive on
June 5, 1906, and for whom selections were made prior to their
death, a_ltho the death in fact occurred before the allotment WOI‘k.‘ was -
done. Or it might refer to selections for children who were alive on
~June 5, 1906, but who died before selections had been made by them
or in their behalf. The latter is contrary to the rule against selec-
tions being made for any persons except those in being at the time of

selection. It may be stated generally that all sélections presented at

_ a'time when. the same could properly he received for a party then in
" being ‘should be accepted, altho the party may die before the.sched-
. ules are completed or approved.  [See Willie Dole, 30 L. D., 532, 536.]
~ It was not intended to hold, nor is the opinion in question to the effect
that the children referred to in section 6 of the act of June 5, 1906,
~ must, as a condition precedent, be alive or in being at the time the
'allotment selections properly made in thelr behalf are approved
Approved .
~ Tuos, RYAN Actmg Secfremry
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DESERT-LAVD ENTRY—CONTES I‘—-ANNUAL PROOF: —EVIDENCE
MCKEAND v: WARING ET.AL.
~In case of -a contest'against a desert—land entry, the annual Iﬁroofé offerad “by the
" . claimant, and forming a padrt of the records of the land department, altho not

put in evidence at the hearing on the contest; may; where the truth of any of
.. the statements made in said proof ig the main question in issue, be properly

Jjudicially noticed with a view to determining the trath-or falsity of subsequent - '

g statements made by the same W1tnesses concermng the same’ facts

‘ "Aotmg Secretwy Ryan to ﬂle C omanissioner of the General Land Office,.
g (F L C) R Sepzfembm" 10, 1906‘ . (E O P.)

Bruce Warmg has appealed to the Department flom your oﬂioe

- decision of November 24, 1905, reversing the action of the local officers ,

- and holding for caheel‘ation ‘his desert:land entry, made February 19,
1901, for the NW. }, W. §, SW. }, NE. 4, SW. 4, Sec. 10, T. 18 N.;

- R. 27 E., W. M., North Yakima land d1str1et Washmgton upon con-
_test 1n1t1ated agamst said entry by J ohn R. McKeand. .
.. Contest was based upon allegations that the third year proof oﬁ’ered »
by Waring was fraudulent for the reason that he had not made the

tequired annual expenditure for that year.

" Robert E. Turney filed a subsequent affidavit of contest allegmg
that Waring had contracted to convey a portion of the land entered to
“third pa,rtles which action was asserted to be fraudulent and contrary
to the provisions of the desert-land law. ~At the hearing the local
officers dismissed ‘the contest of Turney and denied his application to
intervene, for the reason that he had no interest in the land and that
his said affidavit failed to state a cause of action. ‘Thisaction of the
“local officers was affirmed. by your office, and as no appeal has been
~taken by Turney from your said decision the same has become final as -
to him.:. The dismissal of his contest for the reason stated and upon
the authority relied upon by your office (Wheaton ».- Wallace, 24 L. D.,
100) is noticed by the Department at this time for: the reason that
-since said decision: was rendered the authority cited has been virtually
overruled by departmental decision rendered in the case of Herbert

- C. Oakley (34 L. D., 388), in so far as executory contracts to convey.
desert land is concerned. For the reasons stated in said decision the
Department will not admit the validity of such contracts, and proof of

 their execution will, in the absence of sufficient showing that they
were 1nnocent1y made by reason of the former construction of the law

“and have smce been revoked affmd ground for the caneelatlon of such
entries. '

The decision havmg become ﬁnal as.to Tmney, the Department has
only to consider the case made upon the contest of McKeand.. The
testimony offered . at the hearmg showe that the only expendlture of
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" claimant lookmg to the 1ee]amat1on of the Iand since the. date of entry

_ was made in drilling an artesian well on the premises, which had been

- sunk to a depth of . about 400 feet and from which no water had been
- obtained. ‘The only question presented is the value of the work.
The only witness who testified on hehalf of claimant had béen employed
by him to assist in this work and stated that the usual price for
drilling wells of this character was one- dollar per foot, but that =
by reason of the conditions surrounding the drilling of this particular
well, he estimated the cost thereof at about four dollars per foot. If

~this estimate be correct, the contest must fail. The witnesses for-con-
testant, he being one of them, assert that the value of all the work
performed on the plemlses would not exceed $500 and that claimant
had expended nothing in the way of permanent improvements during
the year next precedmg the submlssmn of the proof alleged to be
fraudulent.

*An examination of the p1 oof: submltted dlscloses thdt this contesta,nt
was one of the witnesses who corroborated claimant’s statements made
in connection with the submission of ‘his second-year proof, and that
he, contestant, then testified under oath that claimant had expended
$1,000 in the drilling of the well in question. The annual proofs
offéered by the claimant were not put in evidence at the hearing, but
they are properly a part of the records of the Department, and when -

~ the truth of any of the statements made in said proot is the main ques~‘
tion in issue, they may properly be judicially noticed for the purpose

~of ascertaining, if possible, the truth of subsequent statements-made

by the same witnesses concerning the same facts. (Ward’s Héirs ».

~Laborraque, 22 L. D., 229.) Such a comparison of the testimony of

contestant at the hedrlng with lLis prior testlmony on annual procf
serves to entirely discredit him as a witness. - It is 1mposs1ble that
both statements are true, yet both were delivered under oath. If there
could be any presumption as to the truth of either, that pr esumption
would favor the earlier declalatlon as the one havmg been made when
- the witness had no interest involved. - Such statement was to the effect;
that the claimant had fully complied with the law in the matter of .
rexpenditure made for pelmanent improvements. looking to a reclama-
' tion of the land, and the amount testified to at that time by this con-
testant was suﬁiment to cover ‘the expenditure requned for the full
three years.” ln any event, the Department is unwilling to accept his
“later contrary statement as-sufficient to warrant.a cancelation of the
‘entry under consideration, and as without his testimony there is not
sufficient evidence to warrant such action, the contest will be dismissed.
The lifetime of the entry in question has now explred and if claim-
ant has not already done so he should be called upon to submit his
final proof, at which time the local ofﬁcels should: be dlrected to care-

.
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Fully i mqun'e into all the matterb connected therew1th with' a view: to
‘ascertaining -all the facts necessary to fully satisfy themselves that
; _clalmant has met all the requirements of the law. o

For the reasons btated your said decision is hereby. reversed.

1

DIOCESE oF DULUTH . BENA TOWNSITE

L

; Motlon for Teview. of departmental deCISIOH of June 26, 19086, 34:_
L D 708 demed by Ac‘rlng Secreta.ly Ryan, Septembel 10 1906

RATLROAD GRANT—SALINE LANDS—ACT OF JULY 27, 1866.
ErvLiorr ®1 AL. 2. SourHERN PacrFio R. R. Co
Lehds more valuable for saline deposits than. for agricultural purposes, or that cohtaln '
o valuable deposits  of ‘salines that will justify expenditures for their extraction,
are ‘“‘mineral lands’” within the meamng 'of that term as-used inthe exception

. from the grant to: the Southern Pamﬁc Raﬂroad Company made by the act of
T uly 27, 1866 : : : e

- Actmg /S’ecremm/ Rycm zfo the OOmm@sszoner of the G—eneml Land Oﬁce,
(F.L.C)y oo September 11, 1906‘ L - (G. N B)

: Apml 10, 1903 the Southern Pacific Railr oad (Jompany ﬁled 1ts hst 5
."emblacmg, Wlth other lands within the primary limits of its grant
under the ‘act of July 27, 1866 (14 Stat., 292), section 23, T. 9 N R 10
W., 8. B. M., Los Angeles, Oahfornla

May 6, 1903 your office prepared supplemental hst No 97, in
‘ accordance Wlth departmental instructions of July 9, 1894 (19 L. D.,

21), embracing, .with other lands, the S. 3 of said section 23, and B

- directed the local office to publish and post notice of the listing of the -
“same by the railroad company. ~Publication and posting- was had’
accordingly, and. duung the period ‘thereof, and on July 11,1903,

*Alexander Elliott et al." filed a protést; in which it was alleged,

- }amongst other thlngs, in effect, that the said tract is covered by placer-

- mining locations owned by the plotestants and that it is chiefly valu-

able for its deposits of mineral, consisting of large bodies of .chloride.
“of sodlum and sulphate of sodmm and that it eontams sprmgs of salt
‘water. - o
A hearlng on the protest was had May 12 1904 at Whlch the par-,

,tles appeared and submitted evidence. . At the hearmg the protebtants* o g
withdrew. their protest as to all except the SW. ¢ of the SW. £ of the L

sectlon, covered by the Buckhorn #nd Elliott placer claim.

“January 17, 1905, the local officers found the land 1nvol\7ed fo be

'-‘,more valuable f01 its: sahne deposmb than for agucultmal purposeb,"_ '
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' and recommendéd that said supplemental list be canceled to the extent -

- thereof. ~Upon appeal, your office, by decision of June 30, 1905, .
afirmed the finding ofthe local officets, and held the supplement&l hst 4
for cancelation to that extent. . , o
‘The railroad company. has: appealed to the Deparbment
The grant to the Southern Pacific Railroad Company is of ¢ every_ :
-alternate. section of public land, not mineral,” within certain pre-
seribed limits, and with stated provision for mdemnlty for losses in
place limits. - The grant also contams several prov1sos amongst Whlch
.-are the following: : S » : :
Promdecl further, That all mineral Jands be and the same ‘are hereby, excluded

from the operations of this act, and in lieu thereof a like quantity of unocciipied and*
unappropriated agricultural lands, in odd-numbered sections, nearest to the line of

" sald road, and within twenty miles thereof; may be selected as above: deseribed.

" And-provided further, That the word “mmeral ?” -when- it occurs “in th1s aut qhall o
not be held to include iron or coal. :

Tt is contended by the- appellant company that yom oﬂice err ed in,
holdmg that land containing salines is excepted from its grant. '

~“To support this contention it is argued by counsel that there is no-
reservatlon to the State of California of saline lands in" the act of
September 9, 1850 (9 Stat 452), by which the -State was admltted
~into - the Umon, nor in any subsequent . act- Tespecting the pubhc
demain in: that State, and that Congress has never declared salines to 3
be.mineral; therefore; that lands of the. Umted States containing -
‘salines in the State of California; and lying withini ‘the limits of the
- ‘grant by the act. of July 27, 1866, passed to the-company. It s fur-
“ther argued that at the time the grant was made to the company the’
act of July 26, 1866 (14 Stat., 251), declared what lands upon the.
‘ public domain must ‘contain to be free and open to exploration and
“oceupation as mineral lands, and that only lands containing the min-
“erals named in the act are excepted from the grant. ~ :

‘A sufficient answer to the first part of the argument is found in the -

case of the Terntory of New Mexmo (81 L. D 389 390), wherem it

1% said tha,t——

" The umform pohcy of the (rovernmént since the 1naugurat1on of the pubhc land '
syster has been 10 reserve lands containing valuable deposits of mineral, of any
- kind or nature, from-grants for the benefit of schools, to.aid in the construction of ]
railroads, or for other publicpurposes, whether expressly excluded from such grants
or niot; and until the passage of the-act of January 31, 1901 (81 Stat:, 745), whereby

_all unoccupied lands of the Umted States. containing salt springs, or deposits-of ‘salt . ..

inany form, and chiefly valuable therefor were declared to be. subject to ‘location

“ and purchase underthe provisions of laws lela.tlng to placer mining claims, thepolicy.
3 of the government was to reserve saline lands . from disposition. under any of the -

pubhc land laws, whether relating to the disposal of agricultural Jands.or relating to

“the locatlon and purchase of mineral lands; e-xceptmg ag prov1ded by the.act of -
J'a.nuary 12,1877 (19 Stat., 221), the provisions of which are not material here. .

“(See’ Morton . Nebrasksa, 21 Wall., 660; Salt Bluff Placer 7L D, 549 Southwestern‘
Mmmg Company, I4-L. D 597 ) v

R e
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The Department is unable to admit the soundness of.the second
part of the argument. The act.of July 26, 1866, provided by its sec-
“tion 1, amongst other things, that *“the mineral lands of the public
doma,ln are free and open to exploration and ogeupation” by qualified -

~ persons, ‘‘ subject to such regulations as may be prescribed by law, -

and subject also to the. loeal customs or rules of miners-in the several
mining- districts.” Sections 2, 3 and 4 of the act provided how any
person or assocmtlon of persons who claimed a vein or lode of quartz,
or other rock in place, bearing gold silver, cinnabar, or copper, could
: *pxoceed_ to make entry for such ‘vein or lode, and secure patent there-

~for, and provision is also made respecting the size of the claim that
mlght be so-entered and patented.” There was no attempt to define -

A

" :mineral lands in the act. - Provision was therein made for entry and -

. patént of certain vein or lode claims, leaving to ¢ regulations as may
~ be preseribed by.law ” the explomtmn and occupatlon of other mineral
~lands of the public domain. '

A eontentlon that an exception of ¢ mmeral lands ” from a railroad
grant meant only lands’ containing the metallic minerals, and  based

= ‘upon’ subbtantlally the same theory as-is advanced in thls case, was-

~ considered by the Department in the case of the Pacific. Coast, Marble
Company ». Northern ‘Pacific R. R.. Co. et al. (25°L. D., 233).  The-
grant to, the railroad company was made by the act of J uly 2, 1864
\(13 ‘Stat., 865), two years prior to. the passage of the’ ongmal lode
nmining law and contains the same provisions respecting the excepmon :
-of ‘mineral lands from the’ operation of the grant.as are contained in’
- the act here under consideration. After a thoro and an exhaustive

o cons1de1at10n of the subject the Department adhered to the 1u1e— '

That whatever is- recoghized as mlneral by the standard authontles on the subject, |,

" whether of metallic or other substances, when the same is found in the public lands’
- in.quantity and quality sufficient to render the land more valuable on account thereof -
than for agrleultural purposes should. be trea,ted as commg within: the purview of- the -

.mmlnu laws.
And it was fulther he]d——— )

That lands contammg valuable Piineral deposits, whether of the metalliferods.or .
}fossﬂlferous class, of such quantity and: quality to render them-subject to entry under
-the mining laws—that s, when they are more valuable on account of such mineral -~
deposits than for agricultural purposes—are ‘‘mineral lands’ within the meaning of - ]
.that term asused in the exceptlon from the grants to the railroad company and the
State. - : :

+To the ‘same eﬂect i8 the decision of the Supleme Court of the
United States in Northern Pacific. Railway #. Soderberg (188 U. b s
026), wherem the act of July-2, 1864, was under consideration..

It is not, and cannot successfully be, disputed that salines are recog-
nized as mmeral by the standard authorities on the subject; and if the-
land in contloversy is more valuable for its saline. depoats than' f01‘ B
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agricultural purposes, or 1f it (,ontams Valuable deposits of sahnes that .
will justify expenditures for their extraction, it comes clearly within
Bhe prln(:lple and rulings of the. case cited: ,
It is, however, further contended by the appellant company that

your office erred in finding and holding that the saline character'of
the land had been established by the evidence.

The evidence has been car efully examined, and it is stated- quy and

Wlth substantial-accuracy in your office deelslon and -need: not ‘be re-

‘stated here.” It is shown that the land contains valuable deposits of
salines, conslstmo of common galt, sulphate of soda and carbonate of

soda; and that a person of ordmary prudence would be justified in the

furthel expendlture of his labor and means, ‘with a reasonable pros-
_pect of suceess in developing a valuable mine thereon (Castle ». Wom-

‘ble, 19 L. D., 455). The evidence ‘also shows that the land has little

value for agricultural purposes.. Tt must: therefore be held that, it
is mlne1a1 in charactel and not sub]ect to qelectlon by the ralhoad

company. = . :

~ No other question raised by the appeal or suggested in the argu-

ment of counsel, need be considered.

The decmon of yom office is afﬁlmed

SHORT . BOWVIAN . R

Motlon for review of: depaltmental decision of June 13, 1906
85 L. D., 70, denied by Acting Secretary Ryan, September 11, 1906.

. REPAYMENT——DESERT LAND: ENTPY—COWPACTNESS
J (./ MURPHY’S ADMINISCLRATOR ET AL.

If an entry on its face shows no departure from any reasonable degree or requiremeni
of compactness, it is not a case for repayment rega,rdless of the facts disclosed by

the records.

A desert-land. entry consisting of four. forty-acre tracts in a row, contlguous only by _

" thejoining of the endsthereof, is not such: a departure from a reagonable require-

" ment of compactness as to render the entry impossible of conﬁrmatlon, and
repayment on that ground will not be allowed

Actmg Secremry Ryrm to* the: Oom/msszoner of the. General - Land
(F L. C.) 7i" ()ﬁice, Sqotember 11, 1906. : (C J. &)

The Department isin 1ece1pt of the letter of your office of July 18,
1906, retransmitting the repayment cases of J. C. Murphy’s admlms— i
trator, Mary McCaftery, Daniel H: Rowe, Charles N. Rose, Daniel:
"Gam ison, and J ohn T. Dunlap. The entrles in all of ba,ld cases were
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made unde1 the desert land law and the apphcatlons for repayment :
" under the act of June 16, 1880 (21 Stat., 287), are on the ground that -
~-said -entries were: erroneously allowed and -could not be confirmed
within the purview of said act'because the’ several tracts of land were
ot in compact form, as required by the desert-land law. The caseés
were. récommended f01 repayment by your office, it being stated that ~
" the. want of ‘compactness was not. excusable on account of the topog-
* raphy or prior entries of ‘adjoining lands. . The ‘applications in the first
three cases named were returned to your office for a statement of the

- cause_of cancelation of the entries—which your office ‘now states was

* hecause of failure of. the entlymen to- make proof and payment as .
required by law—the next two appllca,mons were disallowed under the

decision in the case of Paris Gibson (83 L. D., 487), and the last- namedr _ ’

application was returned for consideration under said decision:

Your. office states that all of these entries ¢ ‘ consisted of four forty-
acre, tracts cont1guous only by the joining of the ends the1eof or,in-
other words, a tract of land one mile in length and one-quarter of a
“aoile inowidth.” . The epphcatlon of the latter mode of “determining

whether or not an entryis in compact form' appears to overlook or :

disregard the fact that such mode of determination was eliminated
from  the desert-land regulamons as. early as the case of Francis M.
- Bishop (5. L. D. 429), which was fully referred. to ‘and discussed in
- the Paris Glbson case. The reason given for such ehmlnatlon was-—

The residue of the regulation is in my Judgment ample for the protection of the -

'government and for the proper administration of the law by your office and’ the
Department; ‘and it properly leaves to the land department some dlscretron in deter-
mmmg what is and what is niot a, compliance: with the Taw. :
“Attention is also called by your ofﬁce to the fact that 1epayn1ent
applications were allowed by the Department in"April and May, 1906,
" upon entries of exaetly the same form as those ‘here i in questlon and ‘
that— - : S

ThIS oﬁ“ice has: for several years, and certainly eversince the i issuance of the éireu-
,]ar in re. compactness (see 31, L.. D., 441), held desert-land entries of the form of
those herein under.consideration. to be prima: facie non-compact; and has invariably
required the showing specified in said circular, and upon default: thereof has can-
celed sueh entrles, and such practicé is now in full force i in this office.

I it be true that applications like the present ones have inadver-
‘tently been allowed, the fact was due solely and pr imarily. to the fail-

ure of- your office. and the Department to give proper force and effect
-to the decision in the Gribson case; which, in construing the regula-

" tions, departmental decisions and pr actice, held among other thlngs as

: apphcable to the facts of said case:

~ 'Where the face of the entry. shows no gross-or absolute departure: from any rea-
sonable degree of compactness it 1s not'a case for repayment, and this regardless of
" the facts disclosed by the records.
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And it it is now the: prac‘mce of your office to hold desert- land entrlee :
of the form of those here in question.to be non-compact, it is in utter
" disregard of the plain deductions that-ought to be made from the Gib- -
~ son case, which was considered at great length for the express purpose -
of showing that it is elearly within the provmce of your office to exer- -
cise some discretion in determining “what is and what is not a com--
pliance with law” in- these matters. - The application for- repayment
" in the Gibson case was denied by your office and for the reason- that— -
"A diagram of ‘the petltloner s claim . shows that it was in the form of - a parallelo—-

gram, with the exception of one stibdivision of 40 acres; and that it was, sufﬁmently‘
compact to meet the 1equ1rements of the law (5 L.'D.; 429; 31 L. D. 441)

The cont/entlon made in behalf of repayment in that case wasthata ' . -

- desert-land entry must if possible be made in square, form; that an-
entry showing on its face a departure from -such form is pmma Jacie
“ non-compact and therefore invalid unless it is disclosed that it could
not have been made in other- form: on account of the topog.}ra,phy or
_prior appropriation of adjacent lande Thisis the position which your
office now appears: to virtually assume, altho it clearly recognlzed a
‘dlﬁ’erent rule in the case-of Paris Gibson. " Towhat further casesy oul_.'.
office may have extended  the same recogmtlon it is-unnecessary {o-
determine - here J_‘he above eonclusmn is inevitable; £.r in .case Gf -

four forties in a row the 1emoval of one- forty Would not: make the‘ . .

-entry more compact in any sense; so that in the view now exprest by_”_
your office the entrymen in questlon ought to have. been required tp.”
adjust their entries to the form of an absolute square, or their entries
' _ought to have been disallowed. - The Depar tment has found that there -
is no reason or support- for sueh a rule, and -that the desert land law
“contains ho such requnement ‘The denlal of the various apphcatlons
. now retransmitted, on the principle ‘Lnnounced in.'the Gibson case, o
* mamely, that there was no departure from a réasonable degree of com--
pactness in case of these éntries, was therefore proper and W111 be
adhered ‘to. All of said appllcatlons Vull etand denled :

X

-RIGHT OF WAY——-RESERVOIR SITE—SECTIONS 18 '10 21, ACT OF MARCH 3, .
1891, AND SECTIO\I 2, ACT OF MAY. 11, 1898 ;

SIERRA DITCH AND W ATER' (JOMPANY

- "An application for -rlght ol Way'for 3 Teservoir 51te‘under sections 18'to 21 of the act

. of March 8,.1891, by a comnpany ‘‘formed for the purpose of irrigation,’’ may be™"
approved ander the provisions of said’ sections and section:2.of the'act of May
11,1898, notwithstanding the articles of incorporation of thé company may per- -
‘mit it to also éngage in the business of furnishing and using the water.* for pur- .
poses-of a public nature; and. for the purposes of water transportation, :domestic
use and development of power, as subsidiary to the main purpose of irrigation.”. -
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-\Actmg /Secrez,‘wry Bycm tothe Uomqmsswnw of t the General TLand Oj’zce, . _» :

@®LC) o Sptembernif, 1906 (G.B.G)

- This is the appeal of the Slelra Dlteh and Water Company from "
‘your office decisions of Aprﬂ 17,1905, and May 81, 1905, denying its
: apphcaﬂon under the act of March 3, 1891 (26 btat 1095), for right
of way for the Emigrant Lake reservoir-site in T. 4 N., R 21 E.,
Stanislaug’ forest Teserve, Tuolumne county, California.  The, ea1d '
application presented at:the local land office February 17, 1905, was

" .duly forwarded to: your office, and on the 17th day of April, 1905 the

- map and field notes were returned for correction in certain partlculars )
Before the papers were rétarned to your. office the Director of the
: Geologlcal burvey submitted a report recommending that the com-
_pany’s application he rejected because of claimed: interference Wlth a
'contemplated pro]eet ‘of the Reclamation Service. :

The company made all ‘corrections requned by your oﬂice, except ,
(1et) that the map be amended so as to make it an application unde1
the act of. Congreab approved February 15, 1901 (31 Stat., 790);
instead of an application under the act of March 3, 1891, supra, and:

~(2nd) the: direction that the map should. be so. amended as to show the -

lines of the subdivisions of the township within which the said: reser- . ‘

- yoir ‘site is located aecordlng to the public surveys. - S
It is urged upon. the ‘appeal,in substance and effect; (1) that the

E apphcatmn isa proper one under the act of Maroh 3, 1891, especially

o inview of; the provisions of theact of May 11, 1898 (30 btat 404:), (2)

that’ unde1 the cncumstances ‘of this case it was error to require an
amendment of the map ‘to show the lines of subdivision of the town-
“ship in Whlch said’ reservoir site is: located and (3) that the ught of

- the company to.an approva] of its map of locatlon of thlb reservoir

. site should not be denied because of the: eupposmlous clalm of the '
Reclamation SerVICe
Sectlons 18 to 21 of the’ act of ‘March 3 1891, grant ‘to any canal
“or ditch-company ¢ formed for the purpose of irrigation” a. right of-
way thru the public lands and reser vations of the United States, and
such right of way may embrace a reservoir site. The application of -
' the Sierra Ditch and Water (Jompanv shows that ‘it is a 001p01at10n -
-organized under the laws of the State of California to engage in ““the

 business of acquiring, using, selhng, renting, dlstrlbutmg and other-

o wise. dleposmg of water for the main purpose of irrigation, for pur- =

" poses of a pubhc nature, and for the purposes of.water t1ansportat10n
.. domestic use and. development of power, as sub81d1a1 y to the main -
. purpoee of 1rr1gat10n i :

L Your ofﬁce erred-in: holdlng that thls apphcatlon 1f otherwrbe 1egu-‘
o Ln is not a proper a.pphcatlon under the act of March 8, 1891, - This _
case mlght have been: argued with force and eubtmtted with conﬁdence -

Ty
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upon the prov1s1onb of sald -act’ standlng alone.. A company'orgamzed‘ :
~for the *‘ main- pulpose of 1rr1gat10n as was the Sierra’ Ditch and
Water Company, is surely ¢ formed for the purpoese of irrigation”
. within - the meaninig of section 20 of said act, notw1thstand1ng its -
“articles of incorporation may permit it to engage in other business as
“subsidiary thereto; but aside from this, section 2of the act of May 11,
‘1898, supra, p10v1des that rights of ‘way theretofore or thereafter
granted under the act of March 3, 1891, ‘“may be used'for purposes
of water transportation, for domeetlc purposes or for the development
of power, as ‘subsidiary to the main purpose of irrigation.” -
It s not perceived how it can be well said that a company which
. may own thege rights of way for the. purpose mentioned in the act of
. 1898 may not declaré its intention ‘to so isé them and make such'dec- -
laration a part of its’ application: - Indeed for a company to disclose
“its ' whole purpose as the basis for 1ts apphcafmon goes far to eetabhsh' ‘
- the good faith of the company. ‘
The opinion of Assistant Attorney—General Van Devanter (28 L. D :
: 474) is not at variance with this view. . In that opinion® it was held'
that the Semetarv of the Inteuol ‘has no’ authority under the acts of
Maich 3;1891, and Mav 11, 1898 to grant “the rlght to eetabhsh a

‘reservoir or construct a dItch for m1n1ng or domiestic purposes within

_ any forest reserve in the State:of California. - The. question of grant

~ing a right of way. tder those acts for the purposes of 1111g(1t10n >
w1th ‘the right to use the way granted for other ‘subsidiary purposes,
was not involved in the qnestlon there pr esented and was not demded,

- or even considéred.

Upon“the second questlon it appears from your said office decision . -
of Apul 17, 1905 ‘that the township in which the Emlglant Lake -
Teservoir gite is loeated has been sur veyed, and ‘the 1equ11ement that
-~ dpplicant amend its map to show the hne% of subdivisions of this -
townshlp is based ‘upon pa,ragmph 10-of the regulatlons of June 26,
1902, éoncerning rlght of way for canals dlt(,hea and reser VOllS, whlch
paragraph is'ag follows: S o ’

ALl sublelSlons of the pubhc surveys represented on the map should ha\ € thelr

entlre boundaries drawn and on all' lands affécted by thé. rlgbt ‘of way the emallest S

legal subdivisions: (40-acre tracts and Iots) must be shown (81 L D 510)

' Reepondmcr to this requlrement the ¢ company has filed the aﬁidawt
-of & eivil ¢ engineer to the’ effect that there are no monuments upon the

* ground in the vicinity of the sdid reservoir site by. means of which the

location of the lines of the: public surveys of the’ townshlp in questlon _
may be dehmtely ascer tained. This being true, it is believed that to -
requue the company to- comply with the ‘provisions. ‘of paraglaph 10

‘would: Impose an Unnecessary: haldshlp, as’it would: plobably necessi-

: ‘ta,te a resiurvey of at least a ‘portion of the township. to e establish-
these courses,: and When cons1dered in- connectlon Wlth the idct that
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~ the lands are included within a forest reserve, it is the opinion of the -
Department that, in this instance, compliance. with the requirement
_ should not be insisted upon. But the main ground: for-the action of
- your office in denying: this-application rests upon a deela,ratlon by the
Director of the Geologlcal Survey that— '
The engineer in. charge of operations in that locality sté,tes that these reservoir

sites will in-all probablhty be nieedéd for future use in connection with work in the
‘ Modesto-and. Turlock Trrigation Dlstrlcts :

. This declaratlon is too vague, indefinite and uncerta,ln to authorize
‘a rejection of said apphcatlon and when considered in connection with
the fact, shown by this record, that there are no public lands that can
be brought within the’ tentatlve p10]ect of “the Reclamation Service,
the Department is: constrained from glvmg such weight to the objec-
tion as calls for refusal to give effect to @n a,pphcatlon properly pre-
sented under existing laws, having as its primary ob]ect the same end ‘

- to wit, the reclamation of lands.

Tt should be here stated that on March. 13, 1906 there was filed Wlth
this Department and made a part of the record he1 ein application on
~ behalf of the Turlock and Modesto irrigation districts “ for reservoir

‘sites on the Tuolumne river for the storage of sufficient water to meet - |

the requirements of these districts and for the construction of the same
under the terms of the national irrigation act.” The authorized. rep-
‘resentatives of the interests of these irrigation districts were by letter
of March 81, 1906, addrest to the Hon. J. C. Needham, House of Rep-
' resentatlves, adwsed that: these applications did not conform to the’
regulations of this Department governing- rights of way for reservoir
sites and therefore presented nothing for: present consideration: by‘ the
land department Said letter further advised, however, of the’ pend—
~ing applicatiotis of the Sierra Ditch and Water Company and of the
fact that the Director of the-Geological Survey was objecting and pro-
testing against the allowance of these apphcatlons ©On the same ‘day,
March 31, 1906, it was directed that-action upon the applications of ~
_ the blena Ditch and Water Company be suspended, to the end that
the land department might_be fully advised upon_the conditions in
these districts before final action upon thie applications-of: the Sierra
~Ditch and Water Company, for the period of sixty days, “‘or- until
‘such time as authorized r ep1 esentatives of the mterests of sald districts
" may subinit views thereon:” Ct Lk
-+ April 28,1906, there was filed in thls Depaltment a commumcatron '
from the: attorney for the Modesto irrigation: district from which-it
.appears that said districts' desire a ruling from this Department ““ag
to whether or not-aid- could. be extended to them under. the: ter ms:of
the national reclamation: act,’ ks but no apphcatlon for spemﬁc 1eserv01r
sites have ever been filed: ; :
In view of the conclusmn herembefore reached Wlﬂl‘ mfelence to
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the protest of the D1rector of the (Jreologleal SU.I vey, . and in the
absence of any conﬂ;_cfmng claim to the site covered by the application,
it will not be necessary at this time to consider the legality of the
scheme suggested by the Modesto and Turlock irrigation districts,
“based on a possible appropriation by the Reclamation Service. ~As
the Sierra Ditch and Water Company’s application is regular in form,
it becomes the duty of the Secretary of the Interior to approve the -
same, the ob]ectlons preaented in this record having been fully consid-
ered and abundant time having been given within which to show cause
why the application should not be allowed. - :
- The decision appealed from is reversed, but 1nasmuch as your office
: has not passed upon the sufficiency of the application as amended, the
~case is Temanded with directions to re-submit the company’s map for
my approval if, upon further examination, objection other than that
herein cons1dered does not appear. Your ofﬁce will advise the attor-
ney of record for said districts of this declsmn '

7

REPEATLR AND OTHER LODE CLAIMS

Motlon for review of departmental deels1on of J uly 23 1906 (35
/L D 54), denied by Actmg Secretaly Ryan, beptember 13, 1906

' SCHOOL LAN’D—FORESI.‘ RESERVE—INDEMNITY SELECTION

The title of the ‘State to sectlons s1xteen and thirty- s1x, by virtue of the grant for
school purposes made to the several States named therein by the act of Febrn-
ary 22, 1889, ig not'affected by the inclusion of the lands within a forest reserve
prior to survey, but the State may, if it-does not desire to await the termmat]on' '

of the forest’ reserve, select other lands in lieu of - those 1ncludecl therein; and -

approval of 'such indemnity selections will operate as a complete exmngmshment.
~of -all title in the State to the lands in place made the basis therefor. '

Actzng Secietm"y Rya,n to zﬁhe Sem"etm Y of Agmcultw'e, .Septembey 14,
F.LC) .- o 1906, (FWO)

I have to acknowledge the' _receipt of Ac‘rmg Secretary s letter of
August 18, last, in which, after referring to departmental decision of
June 8§, last in the case of State of South Dakota . ‘Mathew Riley (34
L. D. 657), is submitted the queetlon as to whether or not this' Depart -
‘ment. considers unsurveyed lands. in the -states ‘of. Montana South

~Dakota and Washington included within & forest reserve a part of the
reservation altho it may; after the creation of the reservéand upon L
survey, be found to be portions of sections 16 and 36.
The question- raised involves a consideration of ‘the act of F ebruary :
- 992, 1889 (26 Stat., 676, 679, 680), making grants to the several states
‘Qnamed_ in support of common schools: - This-matter was very carefully
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cons1deled by this Depa1tment inits deCItoiOll of May 21, 1904 in the
case of State of South Dakota ». Hiram H. Ruby, 4 copy Gf Whlch was
L %ent Vou Whereln it was held that the cr eation of the Black Hills for-
 est reserve under the provisions. of the act.of March 3, 1891 (28 Stat.,
" 395), did not operate as a legal impediment to the vesting of title in
the State of South Dakota to such portions of the lands as, on survey, -
were shown to be within sections 16 and 36. - This questlon was not

“involved. in the departmental decision referred.to in' Acting-Secre--.

tary’s letter of August 18, last, and it'was not intended by any lan-
" guage used in that demsmn to affect the prev1ous holding of the -
5 Depalbment in the Ruby case. This Depaltment is still of ‘the opm—
ion that the- title of the several states named to sections 16 and 36 is
not affected: by the- inclusion of the lands within ‘a forest reserve
created under the provisions of:the act of 1891, but it is believed that

under the provisions of the act of February 28, 1891:(26 Stat., 796),

amending  sections 2275 and 2276, Revised Statutes, it is possible for
“the State, if it does not desire to await the termination of the forest
reserve, to select other lands in lieu of such sections16 and 36 as may
be mcluded therein, and that the approval of such indemnity selec-
tions will operate as a complete extinguishment of all title in the State '
. to the landb in place made the basis for such selectlonb

COEUR D’ALENE INDIAN: LANDS—SOLDIERS? ADDITIONAL ENTRY.
James J. BELL

Lands formerly w1thm the Coeur d’Alene Indian reservation and restored. to entry .
. by the act of March 8, 1891, are not subject to soldiers’ addltlonal entry under
: the prov1s10ns of section 2306 of the Revised Statutes .

Actmg‘SecretaTy Ryan to the Commissioner o f the General Land Office,
_(F‘LC) Pt Septemberlc? 1906. R (PEW)

J ames J. Bell has dppealed to the Depa,l tment flom your office deci-
sion of April 21, 1905, rejecting his application, as assignee of Joseph
oM. Wolbert, to- make soldiers’ additional homestead entry for lot 8,
"~ Sec. 22, T. 48 N ‘R. 2 W., Coeur d’Alene, Idaho, contammg 5. 50 :

_acres.” '

Re]ec’mon was upon the O‘round that the said, land was: not sub]ect to
‘entry under section 2306 of the. Revised: Statutes. - . :

It appears that said land was formerly a part of the Coeur d’Alene o
Indian reservation, ldaho, which was restored to entry by the act of
March--3; 1891 (26 Stat 1031) Sald,_a(,t provides that the land so
" restored— S : e

shall be digposed of . . . . to 'actual settlers only, under the provisions of the home-
§te?.«d law, except section 2301 of the Revised Statutes of the United States; which
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. ghall not apply, and under the law reldtlve to townsxtes or to locators-or to purchas-
- ers under the 'mineral laws of the United States . . ... Providid, That.edch settler
or purchaser under and in accordance with the provisions of said .homestead act,
shall pay to the United States, for the land sotaken by him'. . . . but the rights
of honorably discharged Union soldiers and sailors, as defined and descrlbed in sec-.:
tions: twenty-thrée hundred and four and twenty-thrée bundred and five of the
Revised Statutes of the United States, shall not be abrldged excep’t as to the saxd

sum to be paid as aforesaid.

It is contended i in the appeal that (1) the foreglug does not expressly, '
exclude said section 2306 and that the latter section is *so-closely
interwoven with 2304 and 2305 that it could scarcely be excluded,”
and that (2) ““all things necessary to title to any lands subject to home—
stead entry having been performed, would bring them within the pro-
visions of section 22 of the act of March 3, 1891 (26 Statv 1081).”

In his affidavit filed with this appea;’l the claimant states that while

“he has cultlvated partly fenced, and in other ways exercised rights of
ownership over said lot 8, the 1and in question, which is in séction 22,
‘“ hig residence is and has been ever since his said application for lot 8,
located on the NW. £ of the SW: { of Sec. 23, T. 48'N.,R. 2 W., B. M. ”

As to the first contentlon the maxim ‘expressio unius est ewclusm
alterius is clearly applicable. Said’ sections 2304 and 2305 together

provide for actual homestead settlement from the period of which -
the time of miilitary service shall be deducted, but direct that “‘no
patent shall issue to any homestead settler who has not resided upon,
improved and cultivated- his  homestead for a period of at least one
year after he shall have commenced his improvements.

. Baid section 2806, however, is of very different import in that it
.bestowed, as. a gratuity, upon any one entitled to make entry under

said section 2304, who had theretofore entered less than 160 acres, the
right to enter so much land as when added to' the quanmty pr ev1ously
entered, shall not exceed one hundred and sixty acres. And thisright

has: been held to be a gift, free, unfettered and assignable, while the *

two former sections contemplate settlement and. residence, and the act

in question disposes of this land “to actual settlers only under the -

“provisions of the homestead law.” - By reason of this inherent radical -
difference as well as by the force of the said maxini, it is clear that
- the provision for the non-abridgment of soldiers’ and sailors’ rights
was purposely lifnited to sections 2304 and 2305, and dld not 1nclude
section 2306, as contended in this appeal.

The application was- therefore properly rejected and the- showmg '
subsequently filed with this appeal that the applicant has 1mp10ved
and exercised ownership over the land; does mnot remove the Vltdl‘
objection stated: ' >

Your sald decision is accordmgly hereby aﬂilmed
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= LA\TD DEPARTMENT——EQUITABLE IURISDICTION——TOWNSITE SETTLE e
“ L ‘VIENT—HOMESTEAD ENTRY. i s

AZTEC LAND AND CATTLE Co u TOMLINSON

ik 'if,The land department haq Jurlsdlctlon to de’cermlne the equltable as Well ag the ]egal_}'y- e
“1vo rights of: parties. clalmlng interests in; pubhc lands; and"it 18 the duty of that’ Lo
e department to recognize eqmtles such ag are recogmze(l bv the courts L
Lands actually approprxated to. Luban Tses’ are not sub)ect to homestead enjry : 'f, o

ctmg oecretaryﬁyan fo t/ie fommzssmnea of t/ae Geneml Lcmd Oﬁce,: Lt
. (F L (J) : Sepb‘ember 19, 1906’ S (J R W )

o The Aztec Lfmd and Cattle (Jompany, lelted ﬁled a petl'mon ask—‘ i
,mg ‘an’ 01de1 that your ~office certlfv tothe Depal tment ‘the proceedlnget;
o in it§ case 1nvolvmg the SE. %of: the NE. } bec 14, T 11 Niy R 30
O ELSNM, M Clayton New: Mexmo 1ncluded in selectlon 5841 your
i oﬂice series, undel the-act of Ju une 4, 1897 (30. Stat "86), ‘also 1neluded~
~in the’ subsequent homestead entry of . ames A, ‘Tomlinson, subject of -
- your decision  of ‘April 18,1906, wherein: Vou1 ofﬁce”June 19,1905,
- denied its rlght of appeal. . June 29, 1906, the order; for good cause]':
7 appearing, was allowed. Servme Wab made and the 1e001d cer t1ﬁed tof-f‘"'v»
o the Depaltment f01 detelmmatlon
ST appears that the Aztec Liand and Cattle Company by Henrv-'
= Daub, filed “its selecmon Septembel 38,1902, with its -deed filed for
- ,'~record May 14, 1902, 1e11nqulsh1ng to. the Umted States, as base f01".
o 3,'~_the selection; land in ‘Coconino county Auzona, in_the San Francisco

" Mountains foreqt,‘leserve and therewith’ an abstract. of title thereto; -
“‘upon which: the oounty treasuler certified, June 7 1902, “that ‘the:
““taxes for 1902 on said 1auds are unpaid, and are mow s lien thers eupon
~under palagraph 3833, Chapter Iy Tltle XLIL;: Revised Statutee of v
Arizona, 1901.” “December 15, 1902, your. ofﬁce directed the: selectm,‘ ey
Wlthln_ s1xty days from notlce, “to file a cettificate: under seal, from
the treasurer of Coconino: ‘county, - showmg that such taxes’ have been :
‘pald - Bervice was duly made by registered mail by the localoffice, .

- Januar 'y 19 1904 dlrected to the selector in cale of its attorney~1n fact S

eal ofﬁce Maleh 23 1904 unclalmed No act.lon was taken and%; [
- on teport of the Tocal oﬂice, Wlth ploof of service, you le]ected the"'
. eelectlon Aprll 29, 1904, adyising t the local office of such action. S
S January 23, 1905 James A Tomlmson apphed for homestead ently:- :
ot thlsand othel land Wthh was 1e]ected by the local office. f01 con- e
S k : ﬂlct as; to othel land Wﬂ:h anothel eelectlon under the act of J une 4'
1897, and: Tomlinson. appealed to your office. . Py
January 96, 1905, Alexander D. Go]deuberg ﬁled n: the local oﬂieef"’f _
T _hlS apphcation f01 re1nstatement of the eelectlon, eworn to before thea P

580—VOL 35 06 M-——ll
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register. Referrmg to the selectlon “the rule” 1espect1ng taxes, its

‘manner of service, and its non- 1ecelpt because of Daub’s change of -

residence, and the cancelation of the selection; he alleged that he pur- -

I - chased the land from the selector for value, and was ignorant of such L
- proceedings until January. 24, 1905; prayed reinstatement of the selec-_.' s

tion, and tendered within s1xty da,ys to pay the tax and conform to the

- rule imposed. - The local office recommended: the petition be granted ey

February 10, 1905, yoar office held that (1) the apphcatlon must; be

_\‘_ made by the qeleotm itself, with ‘“satisfactory reason why the requne-, OO,
. “ments were not: complied w1th ” (2) the abstract be extended to date -
o with new certlﬁcatlons (8) complete new non:mineral and: non-saline
“and non-occupancy: proofs of the land- selected be mdde, and new cer- 7

- tificate by the register that it was. free from conflict, and the local

“office was 1nstruoted to: hold the land from any. dquosa.l untll fulthel o

adwsed

. - May 19, 1905 the- selector ﬁled 1ts, appllcatlon w1th proof of the S
S ‘then non-miner al and non-saline-character of the land, and that at the
Itlme of selection it was- unoccupled but ¢ qubse‘quently to said selec- -

- tion the lands were transferred and 1mp10vements have been made_« :

* thereon: by the various transferees.” R
- June-3, 1905, you- held thls unsatlsfactory and amblguous because

o 'your ofﬁce—%.

‘has no knowledge of any transferee from the selector, or that there i$no occupa,tlon:

of the land other than -by.the: transferees, nor does he state any: facts whereby this e &

' office cdan detérmine: Whether there is any. occupatlon of the 1and adverse to the -
selector

You: agam requlred complete new selectlon plOOfS This 1ule Was,f ] :

’ comphed with; the rile of December 5, 11908, had “in"the meantime. a8

" been fully comphed with, and:J uly 27, 1905 you lelnstated the selec-g
tlon and August 1,.1905, it was appr oved ior patent: ‘ ‘

: August 25,-1905, your: office held, upon” Tomlinson’s ‘appeal from SR

- rejection of hls homestead apphcatlon ‘that its rejection as to the other s

“ lands was proper, but as to the tract here involved that *“at the t1me» i

‘when Tomlinson’ made hlS said homestead ‘application that tract was =

e Vacant and subject to entry and he should have been’ polmltted to o
B _enter the same under the homestead laws by amendmg his application.? -

You revoked the approval for patent, and, after proceedmgs not, E
i_-hele material, ‘before: Tomlinson’s entr Y- Was made, January 2, and

. January 8 1906, the selector filed two. proteqts against.its allowance,
~ praying a healmg, stating its own interest in the land, the fact of . =

S vactual faﬂure of notlce the sale-to Goldenbelg, and sales to others—~‘ e

~+ innocent purchasers V& ho have constructed and- made valuable 1mpr0vements on the

"land .o and-the dllowance of an-entry to any person. or: persons will’ impose: 4+ - P

¥ 'great hardshlp and 16ss'upon people who have pirchased patcels of this land for the :

purpose of makmg and bu1ld1ng homes thereon Because a large number of people o VV .




- -Décember 15 1902, was good; as Daub had | glven 1o nOthé-"O g

w ,denled and the certiorari was allowed. !
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;_' ha.ve purchased and-have buﬂded homes : upon and otherw1se improved sald Iands’
i+ which they have purchased ag transferees of Alex. D. ‘Goldenherg, who is the traps’
. feree of the selectmg company, these transferees will suffer- heavy loss if thls apph-

" eation to enter under the hotiestead law:i is allowed.” Because the lands L e o

o and have been owned and used and 1mpr0ved by itmoeent purchasér, w1thout notlee,
: for a valuable conSIderatmn for more than three years last paste e LR :

Aprll 13,.1906, you: held that the service of’ riotice of the 't

~inchis record addreS\ and theé transfelees had’ filed no _nomce

flnterests claimed to have ‘beer - a(,qulred You detiied a- hearing’ and .

“cancéled the seléction as to this tract. An appeal Was prayed and—

- Itis'true that'the service upon the attor ney at hls last 1ecord addy 6ss
is’ sufﬁ(ﬂent ‘But, on' the other hand; it is clear that ‘there was no
' actual notlce, that ‘the seIector'admlts it has palted with its 1nterest L

o and that as successors to it ‘& large nufber? of bubsequent trans- -

“feres are claimed: to have become’ 1nvolved in peril of logs of thell :

i 1mp10vements ‘and homes, to whom ‘no-direct act of négligence ‘is :

s attributable, and to Whom such 1oss comes thm aceldent due to Daub’
ehange of residence. * : L
The land depaltment has ]urlsdlcmon to detelmme the equltable, as
well as the legal, rights of parties claiming 1nterests 1n pubhc, lands,
45 no othel tribunals “have. ]urlsdlctlon, and. it.is the duty. of the‘

'Depaltment to ‘Tecognize equities such as.cotrts. recognlze “Br oW o o

“Hitchcock: (173 U. 8., 473, 478)." - Tomlinson’s mere apphcatlon for

‘ :entry, founded on,no eqmty, did not; entitle him to an entry’in disre- '

. gard, of one who had attempted in good faith to obtain title and, had
_conveyed full gonsideration.  Equity required that the prior apphcant
who had given value, should. be preferred to the new applicant wi
out the equity of a consideration paid; and who mierely tendered: and;f
proposed.: to render the consideration “that the law requirves. .The
. transferee has not less, and. sometimes . has more; equity - t;han his
grantor. The dccident of lack of notice should have been relieved.
The ploceedmgs ‘appedr . to ‘be. erroneous. for ariother reason. The
‘Supreme Couit of Arizona held in case of Ter11torv of Auzona 2.
"jPeuln November 18,1905 (83 Pa.c ; 361}, that: - :

“Lands acqmred for pubhc purposes durlng the period bétween: the ﬁrst and ﬁnal‘ E
gteps.of: taxatlon ate exémpted from taxes levied durmg the year:in. ‘which they are’

: i‘acqulred Bannon . Burnes (39" Fed., _892); Gachet ». ity (52 Tas Ann.,’ §13;27

- So., 848); Buckhout ¥+ City (176 N. Y., 363; 36N B 65) 2 There can be no-: - :

: real or effective lien until .the amount ofthe taxes are ascertalned and ‘agsessed:

Lk “In the nature of thmgs no tax:or assessment can’exist; 50 4s'to’ become an incum-
bra.nce ‘on real estate, until ;the amount thereof: 1s ‘agcertained and determmed Bl

- “Black Tax ‘Titles, Sec. 189, Dowdney: et al. v. Mayor. ()ALN Y.;186); Gillmér . Dale L

(75 Pac:; Utah, 932; 934) The:lands: havmg become: the propelty of the United -
- States; at the tinie-the taxes were lev 1ed and assessed and no longer sub]ect to taxa- :
tlon, the acts of the taxmg ofﬁcers were voxd and of no effect e
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“In. this case the Supreme Lourt of the Terr1tolV held that tltle

.paseed to the United States by ﬁhng of the deed of rehnqulshment G

and the declsron bemg one of the court of last resort, dehnmg aTule -
of: title to- real property in that ]urlsdlctlon, is' conclusive upon the

question, and the- Department accepted it as such by instructions of = .

‘ :;”.'}January 17,1906 (not reported—L &R.; Mlsc Vol. 564, p. 31) The
~ rule applies to the present; case; and;: tho yourdecision of December

15, 1902, was in accord with the views and practise of the Department -

- at. the ‘time, the tax was not a lien on the land. . The land selected i
o belng still Wlthln the ]uuedlctlon of the land department the selector - 7

s entitled to have the ‘error: corrected ‘and’ to have the eelectlon_ i

o "Another ob]ectlon, fatal to: Tomlinson’s ently, was dlscloeed by the', o
% protests if the facts therexn alleged were true. <The proteets allege L
~in substance, that for three years. prior to Tomhneon s application the =~

‘Jand had been actuallv appropriated to urban uses by purchaeers under

" the selector, many of -whom had built their -homes ‘thereon.: Suchj.i g
© . :lands are. not subject to homestead entry:. - Burfenning ». Chicago,. St. B
P, M. &O.R.R. Co. (163U S.; 821); Norman Town&teo Blakeney- S

(13 L. D:, 399, 400); Walke1 OF Lexmgton Townsite (13. L. D., 404);
“Giithrie Townmte ». Paine: (13 L. D. , 562); North: Perry Towns1te oN

© - Lion (26 L. D.y 393), Needham ». NortheInPaclﬁcR R.Co.(26 L. D.,

o 444); Turnbull ». Roosevelt Townsite (34 L.D: 94) Nor is land- sub~

i "a]ect to ently that is- 1mproved and. in aetual ocoupdncy in good faith

by others.  Leon ». Grijalva (3 L. D., 362). . The protests: therefore -

= ;preeented a charge which, if true, excluded the Jand ‘from homeeteadv‘ "

i entry and rendered such: entry fraudulent and in violation of law, but: - ‘

o hearmg is unneceesary in hght of the decrslon 1n Terrltory 2. Perrln, T

' 'supm '

Your dec1s1on is therefore revereed and the revocatlon of approva]?." i
~ of the selection is annulled, 1ts appl oval is, relnqta.ted and Tomlmson sf{ P

homestead entry is caneeled

o HOMESTEAD—SOLDI’ERS’ ADDITIONAL—DEVISEE

FIDELo L SHARP

o The rlght of addltronal entry accorded by sectlon 2306 of the Rev1sed Statutes is: not i !

g life interest mevely; but is part of ‘the soldier’s-estate and; as’ sich. may be

o dev1sed by Him; subject to approprratxon by the widow or minor; orphan chils e
. dren, as prov1ded by the: statute, and 1f not 80 approprlated the. rlght vests‘ FRRNE AN

‘ absolutely i the deVJSee

: ,Actmg Seoremry Rz/cm to ﬂw Commzsswner ) f t/ze Geneml Lomol O_ﬁce," :
(R L. G ) i Sepzfember 19 1906' (E 0. P )

Fldelo (J bharp, clalmlng as ass1gnee of. the 11ght of Andrew T

: Hays, deceased, has appealed to the Dep‘utment from. your office de- o ’, >;‘:
: c1s1on of J une ‘?0 1906 re]ectmg h1s apphcatlon to enter under thei,a’
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_p1ov151ons of eeetton 2306 Rev1sed Statutes the 7\1 3 SE 1. SW.+

1, Sec. 18, T. 26.N., R. 44 E.; M. P. M., Miles City land dlstrlet T

Montana The right elalmed is based upon the alleged military: serv-\

.dce,of Hays and. onglnal homestead - entry made by him Auguet 12; S

1865, for the SE. +SW. 1, Sec. 22, T..32 N.; R. 27T W., Boonvﬂle
S Mlssouu .canceled. for abandonment Mau,h 27 1869." ’ .

- The recOLd discloses that no attempt Was made by the sold1e1 in h]S :

.= hfetlme to exercise the right: in person, nor did he assign. the same. -

“ : _11ght in question duung her lifetime. - She, by will; devised and. be- -
--queathed to William C. Green all the property of: whlch she died pos--
- sest.,, Green is the immediate assignor of the present appheant <whoge -

'By his will all: hls property, real and ‘personal, passed to his widow, - ::
2 Jane: S Hays Nothing was done by the widow with respect to: the -

i :::;'_clalm rests upon | the chain. of title above set out, and ‘it is the suffi- - b
.. clency of ownershlp, as- thus dleclosed WhICh s plesented by the

E -pending appeal. -

Your office, oltlng and relylng upon departmental declsmn rendeted' e

. int the case of J ohn M. Mahel (34 L. D 34:2) held . ae fo]lows

e Eaeh ‘of the persons named is “entltled to all'the beneﬁts eonferred " No dlstmc- e

tion whatever.in the nature and extent; of the’ right gr: anted to the different. persons

L named is: made by, the statute. .- The same’right. granted the soldier-entrymsn is .

S —gmnted in’suceession to ‘the ‘other: persons spe(:lﬁed If the whole rlght gra.nted the
: so]dler entryman upon his death inures; Passes or ig granted to his-surviving ‘widow,",

aid apon her death or Temarriage b0 his minor children during their minority, it - i

: o ,becomes ag fully vested in the w1dow or mmor chﬂdren as 1t has been in the soldier-' ;
Rne entryman : : g

rlhe estate, or: more properly the mtelest of: the soldler 1n the‘

A-addltlonal right is not a life interest merely, sunply because. the r10‘ht - ‘
.- to appropriate it passes to the widow or minor ¢hildren at his death, "

e aecmdlng to ‘the conditions then existing. . The right itself remalnsx
- where it first lodged—m the estate of the qoldler——sub]ect only to the
‘liability to be: divested by the, “parties entitled to exercise the right of
: ,".»apploprla,tlon “This is the rule announced in the departrnental deci: -
" sion rendered in the case of Allen Laughlin (31 L. D., 256) ‘and reaf-

: etal. (34 L. D, 333 887) in the- followmg language:

S Not bemg exermsed or ‘disposed: of. by his orphan chlldren, during thelr mlnonty, '
: through a guardlan the estate of the soldler was 1ot dlvested of said rlght
‘ It Jdoes not ‘follow that because an estate is burdened with &' con- v
B .dltlon, by Whleh the interest of the ‘possessor thereof I may be-divested, -
w0 steh- estate is for that. reason restricted or cut ‘down to a’ life .estate.

- firnied 'in the later decision rendered in the case of J ohn C Mullery - ]:’ =

: _An eetate in lands is none the less a fee because a eondltlon is annexed e
'thereto (Washbuln Real Prop., 5th Ed., VoL 1, p. 82, 83) So 1t"' S

1§ in thé case of a soldlers additional rlght "The provision: governing
the manner of 1ts exerclse after hlS death isa cond1t10n ouly Wh]eh
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may ‘ot mdy not opelate to divest hls estate of 1nterest thel ein. . The: L
estate-is; of necessity, greater than-a'life estate, else he' could not;.
- during’ hlS hfetlme, gmnt a greater ebtate, and: all ‘his interest Would*‘

RS fail'at his death. Bt it is not denied that he can convey-an absolute, -

unfetteredinterest during his lifetime.” The entire interest is in. the"

soldlel and - his estate at all. times, until divested according: to- the'. e

_ mannerspecified:and by the persons:designated in the statute:- 1t
follovve, therefore, that ‘such an-interest is devmable This powel to -

devise would: be- unqueetloned were. there no - condltlons annexed or

had the condmons .been - defeated duri 1ng his lifetime by reason of hlek,
'leavllng survwmg him no Wldow 01 m1n01 chlldren, for in such case

c 37..’“"5"@
virtue of the condition nnposed it may not as well be-the ‘subject of ;
‘ teeﬁanientawLdlepOSltlon The. condition would of .course follow-the
right and; until all: poss1b111ty of .its exercisé had determined, the:
- rightsiof; the ‘successors in interest under the will would be- hable to
appropriation by the persons in whom the right to exercise: the power -
whith passed by virtue of the statute rested: - But unless the intérest
of - the palty who' took 1under the W1ll ‘were thus dlvested it Would;
rémain as eomplete and undisturbed as tho the interest still remained

ven though the estate may .- be dwested of the nght by,

“in.the ebtate of the qoldler “and with the removal of the possibility.of =

© appropriation of the interest by the parties demgnated it Would become i

o ‘abgolute. ...

+The doctune of 1eve151on does not obtzun and the language uaed in-

the depmtmental decision in the case of John M. Maher, supra, and : - »
‘.quoted in the - demsmn appealed from, was not 1ntended to announce, . .

_such a;doctrine, : This, is clearly apparent when the facts in that case,

}ue exammed and whlle the word ¢ 1evert” was therem used 1t was
not, employed in‘its. technlcal semse. - o

' From what ha: been said it follows naturally that the soldler, by h]S,

Wﬂl dlyested hlS estate of all . .interest in " his addltlonal right and that,

_queh interest past to 'his widow by virtue of . the will." Had there

; ‘been-no will the mere rlght to appropriate. this interest Would have

piast to the WldOW by virtue of the statute. - Her Wlll ‘she not havmg S
exerolbed or dlsposed of the rlght vested it.in her beneﬁcmlv subject = .

of, course “to the: only remaining condltlon that’ it mlght be dlvested By
“an’ apploprla’mon ‘thereot by the ‘minor children of the sold1er in"the'
; manner pomted out by the statute. - If this’ poss1b1hty were removed'
,by redgon of thére being no’ minér chlldren ‘the  interest tr ansmltted*
by the wul of the widow was an absolute oné. Tnasmuch as. your ofﬁce -

. found as a fact, which finding appears to be Warranted that there were

no minor chlldlen of ‘the soldier surv1v1ng the w1dow the Department '
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s oleally of oplnlon all the mterest of the soldier, by reason of the‘

.wﬂls heretofore referred to, in and to the additional right in question,

B ;past to.and vested in the beneﬁcxaly named in the will of the widow, .- :

as an absolute and unqualified right. This beneficiary is the immedi- -
ate ass1gnor of the. plesent applicant. This being true, the Depart-
_ment is further of opinion that the right of the present holder of- the
right, Sharp, the said ‘agsignment. thereof to him by Green. bemg in

other respects regular and proper, should be recognized..

- The deCISlon appechled flO[[l is, for the ‘reasons herem set forth
""'~,1eve1sed : o .

GOTEBO TOWNSITE v JONES ET AL. '

Motlon for review of departmenta,l deolsmn of July 14, 1906 35
L D, 18, denled by Actlng becretaly Ryan, Septembel 19, 1906

CONTEST——OKLAHOMA HOMESTEAD—SECTION 20, ACT OI‘ MAY 2, 1890,
; AND ACT OI‘ IVLAY 22, 1902 .

GROVE 2. BONEWITS

: The dlsmlssa.l of a contest w1thout passmg on the. matters charged is no bar to .
_ another contest on the sameé ground by:a different party. . : o
" The act.of May 22, 1902, gives to the class of persons thérein spec1ﬁed anew and in--

dependent right to make a homestead entry:for not exceeding one hundred and ‘:

sixty acres, without restrlctlon or qua,hﬁcatlon, and the provisions of ‘section 20

. of the act of May 2, 1890, holding disqualified to malke homestead entry in Okla- " 77~ "
horma any -person seized in fee simple of one: hundred and smty acres of land in-.

" any State or Territory, are therefore superseded by the. provisions of ‘the act of:‘.
May 22 1902 to the extent of the cla,ss of persons therem described.-

= Actmg Secretcm/ Byan to the 00mmzsszoner of ?f/Le General Lcma Officey
(B LGy i Se])tembe/' 19, 1906. o (G.C. R

7 Phis case mvolves the NW. 4, Sec. 6, T. 24N R.12 W., Alva; Okla--
- homa, for which Jacob Bonewits made homestead entry November 5,
1902 - Prior to said entry, Bonewits, on-October 5, 1893, entered the

SW. 4, Sec. 32, T. 25 N:, R. 12°'W., of the same dlstrlct and after
. living thereon more than five years, he, April 17, 1899, made final

©proof of his compha,nce Wlth law.  Final. certlﬁcate and patent duly

' ,w1ssued L B . :
Both tlacts entered as aforesald are a. palt of What Was commonly

1called the ¢ Cherokee Outlet,” formerlv belongmg to the Cherokee'
* . Indians and sold by that natlon to the United States, and were disposed . -

- of under the provisions of seotlon 10 of the act.of March 3,.1893 @1

Stat., 640).  Final certificate havmg' issued for the tract last desorlbed '
before the passage. of the act ot Mcw 17, 1900 (31 Stat., 179) known
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g e the free homestead law, the ent1 yman was 1equ11ed to pay for the"
- land-at the prlce ﬁxed bv laW, viz,, one dollar an acre. -

- April 29, 1903, ‘Charles W, Byers filed a coutest agalnst the said
: entry made Novernbel 5,1902, allegmg in substance that -at the date’
 said. ently was made the entryman owned the land he first entered '
“(above described); that he was therefore not a. quallﬁed entryman and '
~the entry was fraudulent L
A hearing was: had, when the attorneys for the 1espect1ve partles,

by stlpulatlon, _agreed upon the faots, Wh1ch as’ s1gned bv thern 1eads e
y as follows , . o

. Weagree, that Jacob Boneths Was at the date of hls present homestead entry,' S
 November 5, 1902 the owner of one hundred and s1xty acres of land in Woods

' ‘County;’ Oklahoma Territory. ...« - .
‘That:he, havlng priorto. this date, September 30 1899 received patent under the =
: -;ommuted provisions of the homestead-law to the SW. 1 section 82, T.'25 N:, R. 127,

. W., 0:T.; and that Le was ‘the owner of said tract-of land and that when the said L
L acob Bonew1ts made his apphcatwn for said land hestated he was the owner of one ..

"_hundred and sixty acres of land in his homiestead affidavit, haying made homestead: .

. “entry No. 1214 for the above last describied tract; which he commuted to- cash. entry :

' No. 9, April 17, 1899, at'the Alva, 0. T. Land ‘Office, and that on' the 29th ‘day-of .- .

'Apnl 1903, Charles W' Byers filed his affidavit, of contest agamst said entry alleO- o
1ng that said entry was fraudulent as above stated. - :

: defendant did on the 23rd day of January; 1903 -sell.and convey by Warrantv deed 'r
‘to.one Hiram: . Bensing the SW..1, section 32, T. 25 N, R1ZW., 00T, which he-
had received. patent for April 30, 1899 ‘the consrderatxon belng 83, 000 00.. Eno

- Tt is-agreed that Jacob Bonewits made homestead entry No. 1214 at the Alva, 0.,
United States Land Office for the SW. 4y section” 82, T.-25, R. 12, that he made ﬁnal’ 3

‘proof for the said tract, under the comrnuted provisions of the liomestead: laws and : - .

" received final certificate dated April 17,1899; and that patent was issued to him for -

“gaid tract dated ‘September 30,1899, - That there was real estate mortgage against . -

gaid tract as follows: One of $600 dated: February. 15,71902;- one ‘of ' $2,000; dated -« /-

Noveniber: 8, 1902. - It ig agreed.that Jacob: Bonewits acqnlred title to the above

“tract-and recelved patent therefor under the commuted provrsxons of the homestead' e

laws ‘
"1t is agreed that When Jacob Bonew1ts made homestead entry No 13800 on " -
Noveniber 5; 1902, for the trach in dispute, that he made the said entry ‘in”perfect

“ good faith, believing that he had a legal right:to make. said entry. That both the: o
L ’reglster and receiver. of the United States Land Office at. Alva, Q. T assured him -
- that-he had-a perfect r1ght to make said entry urider the aet of Gong1ess of May: 22,

1902 (Pubhc, No. -122); entitled. “An act to-allow the commutation of and second
" homestead entries in certain cases,”” ‘set forth-in circular of the General Land Ofﬁce,f

. dated -June 18, 1902 2450270 That at the tinie Jacob Bonewits ‘mdade - this secondi Sl

*.* entry, the register and receiver-of the Alva, O. L., United States Land Office. assured
him that under th1s act of Congress he had a rxght to make: and perfect thlS last .

,,entry : .
‘1t s agreed ‘that; Jacob Bonew1ts on the 23rd day of January, 1903, two months '

' '_.t,»before the contest affidavit in this contest was filed, had no interest in the SW: %,', St
section 32, T.26 N.; R. 12 W., his. commuted entry; or-in any other tract’ of dand
except.the tract covered by homestead entry 13800, That at the time Jacob Bone:/ <./

‘ w1’rs made entry on the tract in/ dlspute here, 'he stated in h1s homestead aﬁidawt'
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’ "-, that hé. ha.d made a prlor entry and’ that he gave the number date, oﬂice Where_ e
. made, and ‘other. data; coiicerning "hig former entry, to Wlt Homestead entry No. RN
B ",j"1214 Alva, 0. T, Umted Btates. Land’ Ofﬁce e S :
= Ttis ‘agreed that ‘Bonewits purchased the 1mpr0vemenh onr the tract in dlspute’ o
o here from Tsrael ‘F. Byers; the- father of thie contestant: Herein, and that the said.

- Israel B Byers rellnquNhed the gaid tract; NWi'd; 6-24=12; on ‘November 5, 1902;:a
Sifew. moments: before Bonew1ts made ‘hig: entry, the conmderatlon bemg $2, '500:00.:

- The reglster and receiver: recommended that the contest be dls-'

i d‘}mlssed ‘On appeal; your office,’ April 14; 1905 ‘affirmed that action, - ke
-+ and on failure to further-appeal, the case. was closed -August 18, 1905,

- July 25, 1905, James P. Grove filed a contest agamat said entry,
alleoung the same cause as given by Byers in his contest, as aforesaid.

"The register and receiver re]ected the affidavit on the ground' that’ -
~ the allegdtlons contained therein were the same as - those contained in -

: . = the contest of -Byers v. BOI]BWItb, yvhlch last~named contest had been
: dheady ad]udlcated ‘ ' ' ST
“- On appeal, your oﬂﬁee, J anuary 29, 1906 afﬁrmed the actlon of the

- register and receiver, and: Grove’s: further dppeal filed February 19
11908, brmgs the case.here. = - -

The reason given by your: office. for dlbmlssmg the contest viz.. that. B =

" the i issue sought to be raised by contestant “has been tried and deter-

~ “mined and can not be. made the basis of a second contest,” is not tena— e

“ble. It is true that in the case of ‘Byers . Bonew1te 1nvolv1ng a

" contest aoalnst the same. entry, the same: eharge was made asin this - 0
“-contest ‘but your. ofﬁce dismissed Byers’s contest by reason of his- . -
‘“unconscionable ma.nnel » bad conduct and “the pecuhal clrcum~ DR

_stances surrounding. the case.’ » ol
Your office disclaimed any 1ntent10n of passmg upon the 1egal‘ .

'.questlons raised on the a,ppeal No charge of bad. faith or 1mproper L

" conduct is made agarnst contestant ‘in this case.  The -appeal raises: djj ‘
- direct questlon of law. not passed upon by your oﬁice
" Grove’s contest herein charges spécifically that at the date, Novem- a

“ber 5; 1902, claimant made the: ently, he.was the proprietor of one |

“ »:hundred and su{ty acres of land in. Woodford county; Olklahoma, :
~being: the. SW. 1, Sec. 32, T.. 25 N R 12 W that the. entry was
~therefore fraudulent “eto.. R :
Sectlon 20: of the act of May 92, 1890 (26 Stat 81), pr 0V1des that _

. N o person who'shall-at: the time' be seized in fee simple- of &’ hundred and sixty
o acres ‘of:land: in-anhy State:or ’l‘errltory shall: hereafter be entxtled to'enter: land m =

: sald Terrrtory of Oklahoma O : e .

i It 1is admltted that clalmant Was the proprretor of 160 acres, bemg : '

“the said SW. Fef section 32, at the date (November 5, 1902) he made -

U the ently he1e1n butthat - he had sold that land bef01e the contest.

- herein. was filed. It is " further admitted that he’ m e the cntry .
. hereln in- good falth ~that When he d1d s0, he dlselosed the fact toat he i
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- was then the:pi'-oprietbr of 160 acres of 1gndi;-and-that the’Tegisth.gand: :

~ receiver then assured.him that he had’ a perfect right ‘to make -the -
‘entry under the provisions of the act of May 22, 1902 (32 Stat., 203).-
Tt is clear- therefore that the charge of fraud made in the contest affi-.

. -davit:herein-camw not:be-shown. =~ ..

- Ttis contended; however, that under- the provisions of-the act of:
May 2, 1890, supra, Bonewits, the entryman, was clearly disqualified.-
~ There can be.no doubt that such would be the cage, but for the pro- = '
* yvisions of the act of May 22, 1902, supra, which read as follows: e
That any person ‘who, prior to the passage of an-act entitled- «An act providing
for free homesteads on the public lands for actual and. bona:jide settlers; and resery-
“4ing. the public!lands for: that purpose,’’ approved May 17th, 1900, hgljvihg;; made<a "
homestead: entry and peﬁe;c"sedI the vsame“and,acquii“ed title to the land by final
entry by having paid the price.provided in the law opening the land to settlement,
aid who would have been entitled to the provisions of the act before cited had final
~entry not-been made-prior to the'passage of said-act, may make another homestead :
-enfry of not exceeding one:hundred and sixty acres of any of the public landg in -+ .
‘any. State or Territory:subject to homestead entry. -+ LR T

) The land first entered and paterited to Bonewitz was, asabove stated,
4 portion of the Chérokee Outlet, Indian Jands. -As the Taw existed in -
1899, when he received patent therefor; he was-required to pay for it.
The act of May 17, 1900 (31 Stat., 179), known ‘as the free homestead
Jaw, relieved subsequent entrymen of these Indian lands from paying =
- for them, and: provided that patents should is’gue.'ther‘efor after resi-
dence for the period required by law upon paymentof the usual fees and
‘ comrnissions—the right of commutation, however, being preserved. -
The act of June 5, 1900 (31 Stat., 267), followed, giving the right to
persons who had theretofore made homestead entry and commuted the
‘same to enter other lands *‘asthough such former entry had not been.

made,” -commutation, however, being denied. - The sct of May 22,

© 1902, above quoted, gave ¢‘a new and independent right ‘to make a

homestead entry for not éxeeeding one hundred and sixty acres to the

class of persons. therein specified” (Thomas L. Bowdon; 32 L. D.;

- 135). - The class of ;persons specified as being entitled to the right thus -
- given are those who had entéred Indian lands and acquired title thereto

by paying for them prior to' the passage of the free homestead law, =
and who would have been entitled to the benefit of the free homestead

* law had they not made final éntry before the passage of said act. ‘

“(laimant herein was of that- class of persons contemplated by the - e

act quoted. If-the act.of May 22, 1902, gave a ‘‘nhew and inde:
" pendent rightto make homestead entry,” as held in.the Bowden case"
above: eited, also in case.-of Otto Hansen (82:L. D., 505), and if, as -
held in latter case, the said act entitles-one situated as claimant hevein .=~ i
‘was “ to-the full quantity of one hundred and sixty acres without con- . -
dition, qualification or restriction other than such as is prescribed by
the act,” it would follow that claimant was a qualified entryman and
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- ent1tled to make entiy of the land in COII'tI‘OVEI'bV, notw1thstand1ng he: - '

. was, at‘date of entry, the p10pr1et01 of one hundled and sn(ty acres
- wofdand-in‘Oklahoma. - o
- The act of May 99, 1009, does ‘not’ contaln any prohlbltlon agamst'
Ca appllcant for ts "puVlleges whe ‘owns 160.acres-of land: -TIt was"
- past by’ Tedson’of 'the peculiar and unusual conﬂihon”s*’growmg ot -

: srofthe’ free homestead law, and the act: of June 5, 1900, supra.- It :

- placed all persons on' ai equal footlng - The'act was-in a sense reme-
diali’ »Tt"is -notbelieved by thé passage of the act that Congress -

' ':lntended that one who had entered:and paid for Indian linds must sell »

*.thé same before he could: be- quahﬁed to- take advantage of its pro--:
“visions.: The act does not ko state:: To so (,onstrue it Would be tof '
~* subvert one of the purposes of (;ongless in:its passage. . ol

It follows, that as the act quoted gives a new and: mdependent 11ght ‘

to the: class of persous: -named,:which' right is ‘without restriction or .

quahﬁcatlon, the. previous act of. May.2, 1890, supra, was, to the
extent; of the class deacrlbed in the act of May 29, 1902, superseded by‘
the later act. C _
-~ iThe actlon of youl oﬂice 1e]eot1ng the contest aﬁidamt herem is -
' ,afﬁlmed ‘ T S <

SCHOOL LAND—SETTL]]MEVT O\T UNSUR'VEYED SCHOOL SECTION

STATE OF: SOUTH DAKOTA . THO'\IAS

A settler upon unsurveyed pubhc 1and who falls to. assert his ¢laim w1th1n three
“months- after the filing of the township ‘plat.of survey does not thereby forfeit

“* hig settlement right i in favor ot the State S cla1m to the land under Jts school‘—
land grant : ’

: Actmq Seowtary Rycm to t]te 00mmzsswne7' of ﬂw Geneml Z(md Oﬁce, .
el (F L. C. ) L Septembefr 21, 1906.. . (FCWLC

- "The" Department has consideréd: the appeal of the btate of South‘ ,
& ‘Dakota from your ‘office deeision of November 14, 1905, dismissing 1tb“ ’
. protest filed. against the homestead entry of Mark:S. Thomas, so ial
'asthesameooverstheN %NE Sec 16T 5S R 5E B HM
Raapid City, South Dakota. "~ © :
“The ‘tract in question*is within the hrmts of the Blaok Hllls forest
reeene created by’ ploolamatlon ‘dated September 19, 1898 "~ The'
©glirvey of thé township was completed on November 12 followmg, '

- approved May 23,1899; and the township platiof survey was filed in

the-local land’ othce on -April 10, 1900;" Febtualy 28, 1903, Mark S.

Thomas filed an sffidavit, accompanymg a homestead application; in" ~ h
which he alleged settlement upon the tlaot above descnbed together o

_ with the S. ¥ SE. 4, bec 9, ad]ommg land March 1,1892; that he had
' at that- time-an actual b(ma ]tde settlemerit upon the land and had estab~ >
hshed a 1es1deuce thereon w1th the 1ntent1on of making the’ same hlb
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vkhome, Whlch resrdence has since. contmued that he had upwards of
fifteen deres under cultlvatlon w1th 1mprovements consisting of 4 barn,
~thirty- two' by seventy: “five feet, a farm house; fourteen by elghteen

' - feet; shed .twenty-four. by ninety. feet,’ chlcken house, fourteen by

" 'elghteen feat, and two miles of- femmg, the reasonable value of the

~same being placed at $1, 0003 and: that his fellure to make earhel asser-

. tion of his claim was alleO"ed to. be because of the: great distance from -

the land office and thei inconvenience of. gettmg there. . He was per-

o mitted to make homestead entry of the land on March: 1, 1903, and,
- after . due mnotice’ by pubhcatlon, \ubmltted ﬁnal proof on. Apul 20,

11908, upon Whl(‘h final homestead receiptand certificate issued.. No a
" ‘appearance -was: made by the State at-the time of the oﬁ’ermg of ﬁnal. 3

L proof, but'its protest was ﬁled in 1esponse to a notlce 1ssued by your S :

i office August 7,:1905.. R o
S . The protest questlons Thomas s alleged 1es1dence upon tbe ]and andg o
a comphance with law, -calling attention to the fact that the townshlp

~ platof survey made no note of his 1mp10vements and further objected .

to the allowance of * his entry, assuming that he’ settled and resided on ‘

the land as alleged ‘because of the fact that he did. not make tlmely";
assertion of his claim within three months after-the hhng of the town- -

f ship plat. of survey “Your office decision - holds that he is protected -

by the remedial provisions ot the ¢ d(,t of Aprll 15, 1902 (32 Stat., 106),

- - referring par tlculally to the ruhng of thls Department in the case. oi

Hiram H. Ruby. " L
By section 11 of the act of February 22 1889 (26 Stat 67 6), Whlch

b aet made & grant, of sections sixteen. and thirty-six to the bta,te ot South"" .

Dakota in support of common schools, p10v1des that—'

“Sueh’ lands shall not be subJect to. pre smption, homestead or any other entry‘ B

o :tnder-theland lawsof the. United States, whether surveyed or, unsurveyed but shall‘_“- Pl

be reserved for school purposes only

lt has been: many times’ elalmed by the State in cases pendmg before i

: ,_thls Department that the effect of . this language was to vesta titlein

“the-State to-all Sectlons sixteen and thirty-six 1n each townthp at the

' date of the admlesmn ‘of the State, without regard. to whether the land - B

X had been at that tlme identified, by the extension of the lines of pubhc SR

suryey over the same, as. portlons of such sections or not, but. such -

F ‘contentlon has never been. aeceded to by this: Department

~Itwas, sald inthe departmental decision of May2l, 1904 (not rep01 ted),s -
1n the case of South Dakotd . Hiram H. Ruby, that— CE :

R ] w1ll benoted that 1o prov1sron wag made forthe protectlon of settlers upon such_ e

= sectlons sixteen and thirty-six prior. to.the survey taereof, but: such a provisionis .’ -

. found. in the-aet of February 28, 1891 (26 Stat., 796) amendlng sections 2275 and”. -
" 9276 of the Re\rlsed ‘Statutes, and said act of 1891 has' been unlforml’y construed by

“this Department as being'a general admstment act applymg alike to all school grants )
to the: several States arnd- Telntones, and in the ‘mstructions of *April 22, 1891 (12 f_. L

e /L D., 400), 1t was held that, the prov151ons of the act of iy ebruary 22 1889 supm, y
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: so far asin conﬂlct Wlth sectlons 2275 and 2276 of the Revwed Statutes, as amended, v
fby the act: of February 28,1891, are superseded by the: provisions.of-: said. amended‘ e
*‘Sectiong and that the grants of school lands pr0v1ded for in'thedet of 1889 should be
i admmlstered and adgusted in accordance with the 1ater leglslattlon See also State;'-
ot Washmgton 2. Kuhn, (24:L..Dy, 12) s :
v “The, school grants made by the act-of 1889 have been s1nce‘adm1n1:~:tered ander
.those holdmgs, whlch clearly negatives the idéa that the grant made by the'actof” ©
et 1839 Was 8 pregent. grant: of ‘sections: not identified- by’ the publi¢. suryey at the ime LR
eof the State g admlsswn into the Unlon, ‘but rather that-such grant:] ‘had 0o brndlng]" CaTR
i ;etEect unt11 the survey of thetownshlps and the des1gnat10n of ‘the: spetlﬁc sections -
”'—granted ‘In: applymg -the protectlve features of ‘the:act.of 1891 in’ favor.of settle R
i iments made tipon ‘school sections prior to survey, the Department in etfect has'held: -
- that" the reservation, by - ‘the act of 1889, of - school séctions, ‘whethér surveyed or. .
- ,unsu’rveyed does not preclude the power of Congress to make other d1spos1t10n of( PR
. the'lands prior to:the time When this State’s title: may. become complete, V1z upon S
S thelr 1dent1ﬁcatlon by the lines of the government survey.: S L

Sectlon 227 5 of the Rev1sed Statutes, as amended prol ,1des that—v .

- i where settlements, Wlth a v1eW to preemptlon ‘or homestead have been or shall‘ PR
"' hereafter be made before: survey of the land in the field; ‘which are found to have

, “beenr made on. gections sixteen. or thlrty-slx, these sectlons shall be sub]ect to the.‘g i
B clalms of such settlers ' B Lt ER R ‘

S In the admmlstratlon of the school grants th1s Depal tment”has held':i_'__, it

‘that the protectlon thus accorded to settlements made upon school: o

""‘-:.Vtected such settlels in’ thelr rlghts untlated pr101 to sulvey, but it

" Uthey failed in. the completlon of their claims the btate s title- 1ema,1ned‘f,f

oL unaﬂ”ected thereby At the same tlme, _the State has never been held. -

~to'be bound to. await the action of the- settler, Diit may. 1mmed1ate]y,=.

' -upon the: filing of the township plat of survey, select other lands in

iheu thereof under the 1ndemn1ty provisions of its grant where the land ,

R that time- covered by a bona fide: settlement’ claim.: The law ™ -
,,j:r-clearly sub]ects lands so settled-upon to- ‘the claim of such settler, and:
' any question governing ‘the formahty of the asseltlon and’ completlon-
U of title under such settlement is- cleally a* matter between the Umted"‘_, e
" States and: the: settler As 1epeatedly held by the courts, “the law. o

: deal’”‘ nderly W1th one Who, in good falth ; £06s upon the pubhc land; - 00

: w1th a view to makmg a honie thereon.” (Ard . Brandon 156°U. 8.,

37 , 543, ) “For the protectlon of -othet settlers’ under the publlc land;- B

‘laws, it is. prov1ded that those. setthng upon the publlc lands must.-
make assertion of their clalms within a given | t1me or forfeit the same; oo

0 the next settler in order of time who shall oomply with all the pro-i.v S

- visions of the law,. but this forfe1t1ng prov1s10n in"favor of the next
- ‘yfsettlel in order of time hag never been applied: by this Depar tment i

- fayor of a grantee claimant. - Tt niust be lield therefore that Thomas,: L

:"}_dld ot forfeit ‘his: homestead clalm by fa1hng to’ make formal entrV" Rre

Jin the local land ofﬁce Wlthm thlee months a,ftel the ﬁhng of the3

o townsh]p plat AT S i
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4 Altho the p10test questlons Thomas proof of settlement residence
and’ nnprovefnent priorto survey, no question is raised in the appesl;

and in view of the substantlal character of ‘the impr ovementsas shown o

by his final pr oof, submitted without plotest or ob]ectlon, it is deemed
‘unnecessary to: fulthel notice this feature of the case.  Under the rul-

o _ings herein referred to it becomes also unneeessaly to 1nqu1re Whetherf_ T
-+ Thomas comes within the remedul prov181ons ot the act of Apul 15 e
1902, supra. - SR o

‘The entire mat‘rer cons1dered the deolslon appealed f1 ‘om s afﬁrmed L
‘ and Thomas’s. entry, if othervvlse 1egular a,nd his proof satlsfactmy,‘ ¥
Wﬂl be passed to patent R : SRR

: MINI\G (}LAIM—VERIFICATION OF AI‘FIDAVITS——NOTARY PUBLIL

MILFORD METAL MINES INVDST'VIENT COMPANY

" “The mere fact that the apphcatlon for patent to.a mmlng clann and the aﬂlda\ 11; as

-~ to the.posting of notice on the claim, éxecuted by the duly authorized ageit of - i
-4 gorporation; were verified before a notary pubhc who was also secretary of the:” S

corporatlon, is not suﬁiment reason- for requiring new apphcatlon and affidavit,
“unless the notary public was at such time also a stockholder or othermse bene- .
i ﬁc1a11y mterested in the corporatlon S R R

'Actm G /S’ecremry Rycm to the OOmmzsszoner of t/w Geneml Zcmd Oﬁw, ‘

CBLIC) - September 81, 1906. AGoN.B)

Mav 14, 1903 the Mllford Metal ’\dmes Investment (Jompanv made' :

entry for the Paradox, and Paradox No..1 lode mining’ claims and the

Paradox and. Moloeh m111 sites, sulvey “No. 4976 A and B, Salt Lake»'
E (Jlty, Utah. '

February 3, 1905 your oﬂice dir ect d the local oﬂioels to IlOtlfV thef— ; »v
'company that it must furnlsh amongst other thlngs not necessary to

‘be considered here, a new apphcatlon for patent and 4 new aﬂidamt -
-as to posting of plat and notice.on the claim, because the apphcatlon :

L and affidavit, executed by a duly authorlzcd agent, of the company, '

were Veuﬁed before S. J. Blyfm, a notary pubhc who is also secre-. s e

tary of the cor poratlon It was stated i in your ofﬁce deelslon tha‘

It is the practlce of the’ Department not to accept aﬂidawts verlﬁed before a notary L
. when. the latter isian. interested party in the afﬁdav1t as-the notary pubhc appears .
to be in the, case under cons1derat10n . : : :

It Was also stated that the agent of the company— e _
Amust be. con31dered as havmg acted for and i in behalf of 8.7 Bryan, eer etary of the )

“company, in making said affidavits.  The act-of the secretary in administering the
oaths to the agent as‘aforesaid is. equlvalent o, admlnlsterlng the oaths' to hlmself R
and, in order'that an official’s acts may be entltled to: due faIth and credlt they must [T

e free from personal mterest A LT g
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bubsequently the local oﬂicels forwal ded a communwatlon fl oman

“attorney of the company in which, ‘amongst other thlngs, it is stated
that the required appheatlon and afﬁdd;Vlt Would be turnished as soon -
a8 practicable.

. By.decision of July .13 1905 youl oﬁice, eltlng the departmental‘
_decision’ of June 15, 1905 (unreported), in the case of the Frazier
Borate Mining Company w. Calin, on review,. held the entr y for can-

~ celation for the stated reason, in effect, that the se(:letary of the com-

~pany was dlSqll‘Lhﬁed to act as ‘notary in the premises; that his attempt

' to-verify the appheatlon and affidavit was therefore Wlthout authority,

under the law and of no eﬁ"e(,t,,and that . the defect ‘was one Wthh '
could not be cured by filing new ‘PApErs properly verified. -

- The company has appealea to the: Department . ‘

:1In the Frazier Borate Mining Company case,. supm, the’ questlon of:-

 the verification of an apphoatlon for patent to.a. mining claim and the .

- verification of an affidavit as to posting’ plat and notice on the claim,

. was, amongst: other thmgs, under conslderatlon and it was thereln
o stated that— : , : : o

N either sectlon 2335 of ‘the Rev1sed Statutes, nor any other prov1s1on of the min-

. ing laws, authorizes the venﬁcatlon ‘of applications for patent-or afﬁdawts such' ag

here'involved otherwise than before an officer authorized to administer oaths within

‘the-Jand district where the claim ig situated. The attempted verification’ of the .-
“application-and affidavit in question before.: an officer acting without authorlty under
‘the law, was of no more legal effect than if no attempt at verification had been made;
and the notice published by the register baged. upon-sich apph(,atlon ‘and afﬁda\ it,

being without legal foundatlon, was. fatally defective.. The" case was: therefore not‘ ‘
one-of mere irregularity, or one which  presented defects that- might be cured byf
o supplemental proceedings. - The notice ‘being. invalid, the entry- can- not stand :
R "(Southern Cross Gold Mlnmg Company v, Sexton a al; 31 L. D 415.) © g

“The questlon here is:  Was the secxetary of the companv actmg»

'17'5, :

v {V‘WIthOllt authority under the law when he verified the’ application for 5
* patent and the affidavit as to posting plat and notice on the claim?.

It appears from. the record that the notary pubhe who ver rified the . f

e V‘aﬂidawts and. the secy etary of the company are one and the same per-

gon. It also appears that as notary pubhc he. was, eon]mlssloned to act

Solin and for -a-county within the land district in which the claims are = -

5 situated; that the oaths were reoulal lyadnunbteled by hun to the agent: e
e 1‘0f the company; and that he attested the verification of the affidavits.

“The propllety of the’ 1u1e that oaths. and aﬁirmatlons should hé taken »

- "bef01e oﬂicers who are dlsmtelested and unblased is too. mamfest to.-

" . irequire, discussion. Peck v. The: People (153 1. 454) - But the mere |

_fact that the notary is an officer of a cmporatlon will not, however,
.dlsquahfy ‘him from taklng an acknowledgment in favor of such cor-

. poration unless it be also shown :that he is a. stookholder or other Wlse.

”beneﬁmal]y 1nte1ested (Amel ‘and Eng Ency of Law, 2nd- Edlt
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-+ Yol 21, p 569 and cases there 01ted ) In the case of Horbach 2.
Tyrrell e al. (48 Neb.; 514; 67 N: W. Rep., 485); it was held that a
- notary publlc is not dlsquallﬁed from taking an acknowledgment ofa -
'-'mor cage made to a. corporation melely because it is shown that he
Wa\ at the tlme secretary and treasurer of the mortgagee it not appear- .-
L ‘1ng that he.was a stockholder in such corpordtron or: otherw1se bene-
~ficilly interested in havmg the mortgage made In dlseussmg the,
q'case the court said: " - G S
: Was the acknowledgment of Mr and Mrq ryrrell to: the mortgages on, the1r home-
"stead taken by the otary pubhc yoid: because of: thie fact’ that such nota.ry pubhc'.’f ]
- ywas then  and there the secretary and. treagtrer of the mortgagee‘? There is ho eV1—’ =
. dence’in'the record ‘that this notary: pitblic ] had any interest: whatever in the corpo- o
< eoration mmtgagee No law:of this state requires that'a secretary or: treasurer of,;a” :
T corporatwn shall be astockholder thereof and simply. becanse the ev1dence shows e
o thata person ig secretaly and: treasurer of a corporatlon, the court, ought nob o pre— S
“s D gume ‘that'he i is thérefore a- stockholder in such corporation. Bank . Rivers (Fla.)
"..18 South:, 850.° What interest and . what I‘PlathIlShlp possessed by an officer d1squal-
‘ifies him- from taking af acknowledgment of‘a conveyance of real estate? We ‘have
not been ' cited:-to .any authorlty, sor. have;we been able to ﬁnd one, Wh1ch lays S
v ;down, or attempts'to lay down, any rule: which w111 afford in all cases a safetest for v
T determining’ Whether -an officer-is- dlsquahﬁed by reason of his relatlonslnp orinters - e '
L esty from taking acknowledgment in-any particular case. “Whethér such disqualific .
L 'catlon existsinany case must be deternnned from the peculiar facts and mrcurnstances’- i

- ,ofthatcase i k el
o By panty of reasonmg it does not appear that the ver1ﬁcat10n of the‘ e
o ff;afﬁdamte in this case should be held void merely because the notary = =
o was secretary of the corporat1on - Therecord shows that the appellant
S company isa corporatlon mgamzed ‘under the laws of the Stateof = "
. Utah. - Nostatute of that State has been found Whlch requu'es that a - '
. secretary of a cor poration. shall be a stock- holder thereir. Fulther- s
- “more, it is’ stated in the appeal that the: secretary of the appellant coms .
_pany is not & stock-holder and that he is merely employed to act as-‘
'such oﬁicer e e i : : A
U Officers of corporatlons are merely the agents thereof (Bulr PO R
g __McDonald 3-Gratt, Va., 215), and'a secretary of-a cmporatlon out
" ‘gide his duties as sueh oﬂicer can only act for it under a speclal power
. ’Thompson on- Cmporatlons, Vol.. 1, par -8551.. The- agent who exe- "
" cuted the afﬁdav1ts in questlon acted as shown by the record, urder a
S speclal power of attorney 1egularly glven by the board of directors- of
~.‘the cor poration.. The admlmstratmn of the: oaths to h1m by the notary'j '
' publlc, who is: secretary of the. corp01at1on, was in no sense equwalent S

“to admmlstermg such oaths to the latter.  The agent was not appointed ' -
by such secretary and did not act for him,: In veufymg the affidavits -~

" the secretary did not-and could not act as an ‘officer of the corporatwn S
" Hé acted therein by v1rtue of his- appomtment as- notary ‘public; a
. public function entuely separate and apart from any relat1on to or S
'connectlon w1th the corp01at1on : e \ L

v
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Whilst it is a practice, which should - be discouraged, for an officer
“of a corporation; seeking title to the public lands, to' act as notary .-
public in verifying affidavits to be furnished as evidence for the infor- -
‘mation of the land department; and whilst in each such case your office
is fully justified in calling upon the company for evidence respecting
" ‘the interest of such officer in the corporation,’the mere fact that a.
notary is secretary of a corporation does not make his act of verifying
affidavits in ‘matters before the land department, in which such corpo--
ration is interested, void, nor is that fact alone sufficient to wanant a’
holding that he. acted W1thout authority of law. . : b
" In this case if it be shown that the secr etary of the corporatlon was
not at the time he verified the afidavits in question a stock-holder in -
such’ corpomtlon or was not otherwise beneﬁcmlly mterested such
affidavits will be held sufficient. '
- The decigion of your office is accordmgly modlﬁed

_ ' PRTERSON 4. PALMER, »
© © . Motion for 1ev1ew of depaltmental decision of June- 18 1906 34
L. D., 695, denled by Actmg Secretary Ryan, beptember 26 "1906.

: REPAYMENT—DOUBLE MI\TIMUM EXCESS=SECTION - 2; ACT JUNE 16, '
' _ . . 1880. :

VVILLIAM F. Biown.

Where a tract of land was at the da.te of entry and purchase thereof within the limits
" of the withdrawal upon ‘the map of general route.of a railroad, and properly
rated as double-minimum land, and the portion of the grant w1th1n which the
tract iz situated. was subqequently forfeited, -and the price of lands therein-
reduced to one dollar and twenty-five cents:per acre, there i3 no authority,’
under section 2 of the act of June 16, 1880; for allowing repayment of the
- amount pald for the land in excess of one dollar and twenty—ﬁve cents: per acre: -

| 'Acszmg Secretary Rycm tothe OOmmzsswner of the General Land Oﬁce,r'
(F.L.C) -  September 26, 1906. . (C. J. G.)

An appeal has been filed by William F. Brc own from the decision of
your office of Apnl 7, 1906, denying his application for repayment of
alleged double-minimum excess pald by him on cash entry No. 1907,
made March 28, 1884 for the NW. £} of Sec. 8, T 28., R 27 E., Ore--
gon City,. Oregon '
- Repayment is claiméd under sectlon 2 of the act of June 16, 1880

(21 Stat., 287), which provides: - ‘

"+ and in all cases where parties have paid ‘double-minimum piice for land which has

afterward been found not to be within the limits of a railroad land grant, the excess .
of one dollar and twenty-five cents per acre shall in 11ke manner be repald to the
purchaser thereof, or to the heirs or ass1gns : :

580—vor 35~06 n——12".
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‘It bag uniformly been ruled by this Department' that the pr'o'pef :
. construction of said section makes the condition at the time of the: -
-entry the criterion:in determmmg the - ques’mon as to whether repay-

ment should be made under said section.” Luretta-R. Medbury (25 - .

L. D., 308). The tract embraced in Brown’s entry was at the date of
his purcbase within the limits of the withdrawal upon the map of gen-
eral route of the Northéin Pacific Railroad between Wallula, Wash-'/
ington, and Portland, Oregon, wig the valley of the Columbia river.:
The grant for said - 1alhoad was .inade by the act of July 2, 1864 (13
" Stat., 865), and the map of general route was filed by the company
August 18, 1870. “The line was never definitely located opposite the
tract in questlon but by section 6 of the granting act it was ‘provided '
that ‘‘the reserved alternate sections shall not be sold by the govern- '
ment at a price less -than two dollars and fifty centq per acre, when
, offered for sale,” thus i 1ncreasmg the price of the even- n.umbered sec-
tions in the limits upon the map of general route. The portion of the -
road opposite the tract in question was never constructed, and by: sec-
tion 4 of the act of March 2, 1889 (25 Stat., 854), it was prov1ded.
“That the price of all sections and parts of sections of the pilblic larids within the )
limits of the portions.of the several grants of lands to aid in the construction of rail- .
roads which have been heretofore and which may hereafter be forfeited, which were
by the act making such grants'or have since  been increased to the double-minimum
price, and also of all lands within. the limits of any such. railroad grant, but not
embraced in such grant, lying adjacent to and coterminous with the portions of the
. line of any such railroad which shall not be completed at the date of: this act s
hereby fixed at one dollar and twenty-ﬁve cents per acre.

. Thus the price of even-numbered sections. was by sald act of 1889
reduced to one dollar and twenty-five cents per acre. The. grant to.
_ the Northern Pacific railroad, in question, was forfeited by the act of
- September 29, 1890 (26 Stat., 496). But at the time Brown madé his

cash entry, to wit, March 28, 1884 the price ot the land had not been
redtced nor had -the gmnt to the railroad company been forfeited;
hence the land was properly rated at two dollars- and fifty cents per

acre. ' Therefore the section of the repayment act of 1880 under which ~ i

“the present claim is made, is not applicable to the facts.. The Supreme
“Court in the case of "\{Iedbul y . United States (173 U S., 492; 499),

said:

“Whatever may have been the réason of Congress in makmg the charge of $2.50 -
per acre the minimum price for altérnate sections- along the line -of rallroa.ds within
the place limits of the grant, the meaning of the act of 1880 is niot in anywise affected
thereby. -That act plainly referred to the case of a mistake in location at the time
when the entry was made. . Where the parties supposed that the. land entered was
within the limits of the land grant, and where subsequently it is discovered that the
lands were not within those limits, that a mistake had been made, and that the
party had not obtained the lands which he: thought he was obtalmng by v1rtue of -
his entry, then the act of 1880 apphes )
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“ Here 1o mistake whatever has been made. The lands. wére within the limits of -
*..the land grant at.the time of the entry, and so remained for many years-and up to-
the time of the act of forfeiture by Congresq R s

" See also in this connectlon cases of Thomas Kealney (7 L. D., 29),
Bylon Allison (19 L. D., 458); and especially James S. Elhott (25
L. D., 309), 1nvolv1ng land s1m11ar1)z, eltuated to that in the case under -
oons1derat10n .

N The decision of your ofﬁce denymg 1epayment in thls case was
'proper and is hereby aﬁﬁrmed

HOMESTEA_D—SOLDIERS’ ADDI’]_‘IOVAL—SECTION 2306 -R. S
FIDELo C. bHARP

A homestead entry allowed upon an. apphcatlon executed outside the land dlstmct
" .'wherein the land is located is not for-that reason void, but voidable merely, and :
furnishes a sufficient basis for a soldlers additional right under sectlon 2306 ot' :
- the Revised Statutes :

Aecting Secretary Ryan to t/ze C’ommzsszonew of t/Le Geneml Lcmd Oﬁce,
(F L (J) . : September??’ 1906. - (BO.P)

- Fidelo b Sharp, clalmmg as assignee of William E. Smlth has
‘ appealed to the Department from your office decision of June 22, 1906
denying his two separate applications to enter, under the provisions of
section 2306, Revised Statutes, the-NE. } SE , Sec. 26, T. 26 N.,
R4 E., M. M.; and lot 1, Sec 12, lot 1, beo 15 same townshlp and *
range, Miles Clty land district, Montana. _
The right claimed is based upon the alleged mlhtary service of said
Smith and orlgmal homestead entry made by him February 7, 1867,
' for the E. 3 SE. 4, Sec. 7, T. 39, R. 4, Boonville ‘land- dlstuct Mis-
“souri; which entry" was eance]ed fo1 abandonment .after contest
' Malch 23, 1871.
. By your- office décision of March 30, 1906 the appheatlon under' _
. consideration was rejected for the reason that no sufficient showing -
" bad been made to “establish-the identity of the ‘soldier and original
‘entryman. Motion for review of said decision was filed and a supple-
mental showing was made in connection therewith, which was consid-
ered by your office suﬁi(nent to overcome the objection upon which
your prior decision was based, but in the decision appealed from your
office refused te disturb the action prev1ously taken for' the further
. reason that— :

The preliminary homestead affidavit on ' which said Boonv1lle Missouri, entry was -
“allowed on February 7, 1867, was executed before the clerk of the court of common. -
- pleag at Aurora, Illinois, on February 1, 1867.

As there is no provision in law under which the prehmlnary homestead aﬁidawt ’
) may be made outside the land’district in which the land apphed for is located (See
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- Sec. 2294,'R. 8.), and éssuminov that said soldier éxecirted salid affidavit as alleged ‘
by him; the entry allowed thereon in the Boonyille, 1 Mlssourl land district, was ille~
gal, and does not therefore constitute a proper basis for the right claimed. :

-“The Department concurs in’ the ﬁndlng of your office embodied in . -

the decision appealed from that the evidence now before it is'sufficient
. to-establish the identity of the soldier and entryman. ~This leaves only
the question of the sufficiency of the original entry, allowed upon an
,-’apphcamon of the character descrlbed as a baels for the additional
- right claimed. - : e :
That there was an entry made is not controverted The appheanon -
upon which it was based was 1rregular and might properly have been -
rejected because not executed in accordance with law, but the entry,
after allowance, was not absolutely void.- It was only voidable, and -
the partywlth whom the avoidance th_ereof rested was the government‘
and not the entryman. This view accords with the rule announced by
the Department in the case, of‘Hollants ». Sullivan (5 L. D., 115, 118),
where a similar state of facts was presented and wher e1n 1t was held o
that—— . -

The ground of the objection to the aﬁidawt is that it was made before a clerk of
the court, under sectlon 2294 of the Revised Statutes, whereas it could not legally be -
so made, for the reasor that neither Sullivan nor any member of his famlly were
then residing on the land. ; .

Admitting the fact to be-as charged; such 1rregu1ar1ty could be cured by the ﬁhng
of a properly-executed affidavit, and  would not render. the entry void, but only
vouiable and said entry being on its face valid, segregated and appropnated the . .
land- covered thereby, so long as it remained of record.

In the case of John S. Owen (32 L. D., 262, 264)- ‘the ‘method of

‘determining whether or not the original enfry made by the soldier
constitutes a sufficient ba51s for an addlmonal right was thus outlined:

Therefore; in determmlng Whether or not. one is entitled under secmon 2306 to . -

. .make an additional entry, it is necessary to ‘ascertain whether or not, prior to the.
. passage of that section, he had exhausted his homestead rights by making entry for a
less amount than 160 acres.. Not merely whether or not he had made an ent’)y for a
less amount, but whether or not he had thereby evhausted his right.
In thie case last cited the entry orlglnally made was .voidable at the =
' dlection of the entryman, which election was never made. In the case’
at-bar the entryman had no election, that right resting alone with the
government, and the proper exercise ther eof dependent upon notice.
_to- the claimant. The entryman, however, was entitled to no more

than an opportunity to remedy the defect which rendered his entry
voidable, and if after being offered such opportunity he had failed to-

respond-and his entry had been canceled, he could not thereafter have
asserted a right to make another entry upon the ground that he had =
~ not exhausted his homestedd right. Had the entry been arbitrarily
: canceled without notice because of the defective affidavit, his home- .

stead right mlght and probably would, have been restored. But the

5
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. very 1dea of restoration presupposes exhaustlon and Whatever ‘the
rights of clalmant in this respect may have been does not alter the fact.
that by actual entry the right was exhausted. .

.There being no right of "election in the entryman to avoid the effect o
" of an entry made under such circumstances, and that _entry having

been canceled  for other’ reasons, attributable solely to his failure to
- comply with the law, and after due notice to him, he would not after
cancelation upon such grounds be permitted to allege the v01dab111ty
of his entry as ground for the restoration of his homestead right.

It follows from what has been said that:Smith, by making his origi-
nal entry, though voidable, but which was canceled for other reasons,

attributable solely to his' failure to comply with the law, falls within - )
the doctrine announced in the case of John S. Owen (supm), for the =

reason. that he had, in fact, made an entry, and by so doing he
exhausted his homestead 11ght ‘This being true the original - -entry
_ made by him constitutes a sufficient basis for the assertion of the. addi-
tional right conferred by section 2306 of the:Revised Statutes.-
The assignment of the said right to the pr esent holder thereof being
-in other respects 1egular his apphcatlon to exercise. the same should.
be granted... ~ TR -
~ The dec1smn appealed fxom is accordmgly hereby reversed.

DESERT-LAND ENTRY—FINAL PROOF—WATER-R.IGHT; ’
DAVID H CHAPLIN.

The- fact that it appears from"the ﬁnal proof: that the water nght of a desert-land
s entryman, relied upon to effect reclamation of theland embraced in hisentry,
is encumbered by a mortgage to secure the balance of the purchase price of said
right, will not justify rejection of the proof, on the ground‘that the éntryman
has not “an absolute right to sufficient water to' successfully irrigate the land,”””
within the meaning of the departmental regulations, where it appears. that the . .
- entryman is acting in good faith and the proof is in all other respects satisfactory.

Acting Secretary. Ryan to the Commiissioner f the Generol Land Office, -
S(F L. Gy . September 29,1906, . - (E O Py

- David H. Chaplin has appealed to the Department from yom office
decision of April 12, 1906, holding for cancelation his desert-land entry
for the SE. %, Seec. 34, T. 14 S., R. 18 E.; NE. %, Sec. 3, T. 15 S., R,
18 E.; Los Angeles land district, California, in the event he failed. to
'Submlt further and more satlsfactory proof that he had an absolute .
right to sufficient water to properly irrigate the land, :

The entry in questwn ‘was made October 2, 1901. Final plOOf was.
submitted thereon June 20, 1904, at which time it developed that the .
water 11ght of Chaplin had been mortgaged, together with the land
 embraced in-his entry, to secure the balance of the pmchase price of
- said right, viz., $6,000. In a supplemental aﬂidavm ﬁled W1th the
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appeal Chaplin’ alleges that the mortgage: debt’ has been reduced: to
$2,000. He forther asserts that, by reason of the terms of his agree-
ment with the mortgagee, he could not pay the balance due even if he

. were financially able to do so, and can not therefore meet the require-

ments imposed by your office by removing the incumbrance. It is°
this lien upon the ‘water right which your office” holds qualifies and
' deqtrovs the “absolute” character of the owrership thereof.

‘The only question presented is one touching the nature or quahty.
~of the ownership of the right in question, which must be vested in the
“entryman at the time he submits final proof, in order that such proof

may meet the essential requir ements of the law under which the entry
was made:  If the proof offered is suﬂiment for this pulpose it must
be accepted.

- The statute ftself nowhere duectly deﬁneb the natule of the mtel est

in the water right Whlch must be possest By the entryman. It pre-
~ scribes the-amount whlch shall be-expended in the reclamation, ete, i
of the land and recognizes expenditures made in the’ a,cqulsltlon of a
water rlght -as a part of the a,ggregate amount spe(nﬁed The require-
ment that the entryman ‘have an ‘“absolute” right o sufficient water
to reclaim the land is not found in the language of the statute, but the
~term is used in departmental circular of February 17, 1904 (32 L. D.,

- 456), in defining the nature of the owner shlp in the right to the Water

It is stated. therein— : : _ _

That the entryman has an absolute rlght to. sufﬁment water to succeesfully irrigate
theland . . . . are essential facts which- must in'all cases be clearly established by
the proofs .

A correct disposition of the case “under cons1derat10n depends upon
a proper determination of the meaning of the word ‘“absolute” as used
1in said circular. The circular referred to must be construed in the

" light of the statute upon which it rests and which it was intended to

explain. from ‘an administrative point of view. Unless the ‘proper

~administration thereof requn'es a narrow. or. technical GOIlth‘uCtIOIl of

- the term such interpretation is unwarranted. . N

Blackstone (Cooley. Ed., Vol. 1, Book 2, p. 387) deﬁnes the ter
absolute in its relation to personalty as that— -
where a:man hath, solely and exclusively, and a]so the occupatlon of any movable
chattels; so that they cannot be transferred from hlm, or cease to be hlS, wzthout Ius
own act 01- default. - .

"As apphed to the ownelshlp of realty the term is equally broad

: Now what does *“sole owner”’ mean, or what did the parties understand t_hereby?
Evidently, we think, they méa.nt, and must have understood, that, the assured had -
a fee-sunple title.  *‘Sole'owner’’ must mean, it seems to us, that no oneelse has
or owns an interest in the real estate -If one should state that he was the sole .
owner of real estate, describing it, the hearer would understand that ‘he owned all
there was or could be owned; fhat no one else had any interest therem If one
should covenant in a'deed that he was the sole owner of the real-estate,: such a cove- |
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nant -Wo_uld be broken",i'f he owned a life—estate only. .Theref is no,distinction
‘“absolute 1nterest” in-redal estate. A
sole interest. and’ absolute interest mean the same thing.- [Garver,'administrator v,
- .Hawkeye Ins; Co. (69 Towa, 202).] - .
See also Words and Phrases J udlclally Deﬁned (Vo] 1 39) and cases -
: ,.01ted ‘ o
The terms * vested” and ¢ absolute” are. oirten as applied to rea]ty, ;
used as meaning the same in law.- Lo :
- If the natire of the.interest, ownership: or estate whlch may be had in-real prop-
erty; as above described, is considered it will be found: that it is divided into vested

and' contingent . : . . according as it is absolute or: unceltam [Washburn Real .
" "Prop., 4th°Ed., Vol 1, p. 34.7. - -

Unless administrative pohcy clearly requires a dlﬁerent apphcatlon.'
" 'of the term, its use in.a sense more restricted than that adopted by
the courts would amount to little less than a curtailment of the rights
* conferred by the statute thru the instrumentality of ““judicial legls-
lation.” Such aresult is to be carefully avoided at all times, even in
constlumg the speclﬁc language of -the statute, and where it -is likely
“to follow from a narrow construction of a term not used in the act
ltself but only adopted and apphed by. the administrative departnient
asa necessary incident to the correct application of the laW, such con-
struction is all the more to be avoided. - :
“In the opinjon of the Department the definition ¢f the term adopted
and followed by the courts need. not be limited in order to compel a
. strict compliance with the law in cases similar to the ‘one under con-
_ sideration. . Under that deﬁnltlon and ‘the laws of the State of Cali-
fornia it is clear the owner of . property does not by mortgage divest
_ himself of any interest therein nor change the nature or character of
* his ownership.- A lien-only is created by mortgage and the rights of
* the mortgagor to the control, possession and-disposition of the mort-
~gaged property cannot be defea,ted except by default and foreclosure.
. “The mortgagor s interest cannot he disturbed ““without his own act or .
default.”  His interest, if absolute before the giving of the mortgage,
remains the same until defeated by foreclosure: The vesting of the
-estate or interest in Chaplin was not prevented by the giving of the
mortgage at the"time of purchase. . His interest in the 11ght is an
absolute one within the definition of Blackstone :
- The absolute interest referred to in departmental eir cular of Febl -
ary 14, 1904, supm, was not intended 10 mean an interest whose per-
© petual’ contlnuance in‘the claimant:was assured. - Reference was rather
to the land itself, the alm being to require a showing that a sufficient,
permanent water supply had been obtained for the’ purposes of reela—- :
. tation, 1eg&rd1ess of whether the ownership thereof' might or might
not remain forever in the claimant. If the water and the right he
annexed to the land the' continued ownershlp thereof by the ougmal
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' claimant is immaterial and not to he expected The questlon more- -

. over,is largely one which must be considered in connection with the

facts ‘presented by each particularcase. Though the right were legally
vested in the claimant but so encumbered as to raise a suspicion touch-
ing the good. faith of the.transaction which the other facts tended to
" confirm, the good faith of the claimant would become the subject of
~ inquiry, which proof or dlsproof of bona fide ownership of the water -
right would tend to establish or refute. : v
. However, in the case at bar, the other facts disclosed clearly evi- -
“dence the good faith of the clalmant His expendlmres have been far
in excess of the amount requlred by the statute. Nesrly the whole -
area covered by his entry is under cultivation and he is evidently
making an honest attempt to remove the lien against the land and ]
the water right. In view of all this, the Department is of opinion
his showing with respect to the OWnerslnp of the right to sufficient
“water to successfully irrigate the land” is sufficient; and in the
- absence of other objection the proof offered should: be accepted
The deelsmn appealed from 18 accordlngly hereby 1eve1sed

A

SOLDIERS? ADDITIO\TAL APPLICATION—WITH])RAWAL FOR FORESTRY .
- PURPOSES, . :

BLAIR BURWELL

An application to. make soldiers’ additional entry, in attempteli substitution for a

" similar application theretofore filed and rejected. for invalidity, ean not be
"accepted in the face of an intervening withdrawal for forestry purposes; nor can
the original invalid a,pphcatxon, held for reJectlon prior to the creation of ‘the
forest reserve embracing the land; be regarded ag a ‘“lawful filing”’ within the
meaning of the exception in the proc]amation establishing the regerve. -

‘Acting Secretary Rya;n to the-Commissioner of the G’-eneml Lond Oﬁce, E
- (F. L.C) 7 September 29, 1906, (€. J.G.)

An appeal has been ﬁled by Blair Burwell from the decision of your - ‘

office of February x1, 1906, rejecting his apphcatlon to enter, under
" section 2306 of the Revmed Statutee the SE. 1 SE. 1, Sec. '8, and SE '
SE. 1, Sec. 16, T. 87 N.,’R. 5 W, Durango, Colorado .

February 21 1903, Burwell as assignee of John W. Mann, made
apphcatlon to enter the above- d_escrlbed tract, based on Mann’s service

in the army of the United States and homestea,d entry alleged to have |

‘been made by him in 1870 at Washington, Arkansas. October 12,
- 1904, your office rejected the application on the ground that the iden- ~
“tity of the soldier with the homestead entryman had not been suffi- .

clently established.  -Altho Burwell was afforded. opportunity for- -

~ appeal, and extension of time was, upon request, granted within which
to procure and submit ‘“new and ‘additional evidence” in support of .
his application, no further action appears to have been taken by him -
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_along those lines. . September 26, 1905 the local ofheers trdnbmltted

~ an application by Burwell, as assignee of Levi W. Simmons, to make N

- soldierg’ additional entry of the tract originally applied” for, based.on
thé military service of said Simmons and homestead ently made by

him in 1866 at. Topeka, Kansas. . After reciting the fact of his original - '

application and its rejection by your office, Burwell stated. that he
-desired to file his application, based on Simmions’s right, in substitution
for the rejected application made as assignee of Mann, and gasked that
the same be considered as of the date of the original application, ¢in
accordance with the. case of Robeson T. White, 30 L. D., 61.” -He also
‘asked that all papers in connection with the’ Ma,nn case be returned to
- his attorney, reserving the right to subsequently locate Mann’s soldiers’
additional right on other lands, provided proper showmg should be.
made in conformity with the requirements of your office. -
- Inthe decision appealed from your office held that by reason of the
substituted application the decision of October 12, 1904, rejecting the
application of Burwell based on the Mann right, became final, said
application finally rejected, and as the validity of said right had not
been established, refused the request for the return of the papers.
The township in which the land in question is situated was reserved
April 2, 1903, for the San Juan forest reserve, and was permanenﬂy :
withdrawn f01 such purpose by executive proclamation of June 3,
1905, -in' ‘which were excepted from the force and effect of sa1d
pr oclamatlon— o
all the lands Wthh have been, pnor ‘to the date hereof, embraced in any Iegal entry
or covered by any lawful filing duly of record-in the proper United States Land Office,
“‘or.upon which any valid settlement has been made pursuant to law, and. the statu-
. tory period within which: to make entry or filing of record: has not expired: Provided,
that this exceptlon shall not continue to apply to any-particular tract of land unless
the entryman, s settler or claimant continues to comply with the law under which the
entry, filing.or settlement was- -made. :
» Yom office re]eeted the apphcatlon based on: the Slmmons right for
N the 1eason——— _ RO
The first above descrlbed apphcatlon was filed in your office on February 21, 1903, 7
- which was prior to said temporary withdrawal ‘and to the President’s proclamatmn _
“of June 3, 1905, but as the alleged soldier’s right upon which it was based ig'invalid,
it ‘was-not a “I%W‘ful filing’’ and can therefore haveé no effect to exceptthe land cov-
ered thereby from.said permanent withdrawal, and as said substituted’ application
was filed-subsequent to-such withdrawal; it can haye effect only from the time it was

filed in' your office, September 23, 1905; st -which time the land was no longer sub]ect
to such approprlatlon See Peter M: Collins, 33.L. D., 350.

In the appeal here it is urged- that the ﬁhncr of the substltuted
apphcatlon by Burwell was not a new apphcatlon or an-abandonment
of his former application; that he merely submitted a valid consider-
ation to be applied on the old application in'place of the original con-
sideration offered and found to be bad. In this contention the White"
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case, supra, is cited and relied upon exclusively. A careful examina- ’
tion will disclose a clear distinction between the facts of the two cases.
- In the White case the claimant had a preference right of entry under
- the act of May 14, 1880 (21 Stat., 140), by reason of a successful con-
" test of a.former entry.’ In an attempt to exercise this preference
right White used the soldiers’ additional right of one Carver, which -
‘was in fact valid, but as there was some question as to its validity, he
tendered . as a substitute the additional 11ght of one Pagh; which was
also valid. Your office held that tender of the Pugh right was a -
waiver of White’s claim under the Carver right, and that therefore
the intervening settlement. of one Moran defeated entry under the
- Pugh right. The Department held that the intention to clalm benefit
of and attempt to exercise. his preference right was the material and
~‘controlling fact in White’s case; that ¢“in what manner or by what
consideration the government should be satisfied for the land was only-
matter of incident to the essential and principal thing—the exercise-of -
his preference right of entry;” that having claimed and exerdised his -
preference right, rlghts under.the Carver certificate were not aban-
_doned by the tender of the Pugh certificate when question arose as to
the Valldlty of the former; that had-the Carver right been in faet _
invalid White would be 4liowed to save his preference right and cure
such invalidity by bubstltutmg a good consideration; and that as he
‘had been misled into giving two considerations for his entry, he might
withdraw either. The ruling in that case obviously is not controlling
“in.this one. THere Burwell had no antecedent right in the attempted
exercise of which he. made ks original application. Besides, at the
_ time White applied to substitute, no action had been taken on his
original apphca,tlon while ‘here the former application  of Burwell |
had been finally rejected prior to the withdrawal of the land for for-
estry purposes. ' In no true sense can the first application of Burwell
be regarded as 4 valid or lawful filing within. the meaning of the-
exception provided: for.in the executive proclamation which included .
the land in the withdrawal for the forest reserve, for the invalidity in.
the additional right offered as bhase for said application went to. the
essence of the transaction; which was an original one and not in the
exercise of a vested preference rlght The application based.on the
Simmons right was necessarily a new one, the old application baving

7. been finally rejected, consequently there was no pending application

at date of the creation of the forest reserve. TFor the sdme reason,
said: apphcatlon could not be treated as an: amendment of the old, and
owing to the intervening w1thd1awal for forestry purposes, substltu- .

tioneither ‘of application or consideration was absolutely inhibited. <
" For these reasons, among others, the application. of Burwell, based’

on the Simmons right, can not be conbldered as of” the date of ‘his
v orlomal application.’
The declslou of your office: hereln Was proper and is hereby afﬁrmed :

~
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‘ SUGGESTIONS TO HOMESTEADERS AND PERSONS! DESIRING TO MAKE
' I{O’V[ESTEAD ENTRIES .

- CIRCULAR.

' DE?A'R_TMD‘\?T OF THE INTERIOR,
Gexeran. Laxp OFFIcE,
: W ashmgton D. 0., August 4, 1906.
‘ 1 Persons des1r1ng to make homiestead entries should first fully
inform themselves as to the character and- quality of the lands they
desire to enter, and should'in no case apply to enter until they have

" visited and fully ‘examined each. legal subdivision for which they

‘make application, as satlsfactory information as to the character and.
occupancy of public:lands can not be obtained in any other way.:

- :As each applicant is requxred to swear that he is well acquainted
with the character of the land described in his application, and as all

. entries are made sub]ect to. the rlghts of prior settlers, the applicant
~can not make’ the. afﬁdavﬂ: that, he is acquainted with the character .

of the land, or-be sure that the land is not already: appropmated by' ‘ :

.‘a settler; untll after'he has actually inspected it. :

' Information as to whether a particular tract of Iand is sub]eet to
entry may be obtalned from the register or receiver of the land ‘dis- -
trict in which the tract is: located, either thru verbal or written in-
quiry, but these officers must, not be expected to glve information -
as fo-the character and .quality of unentered land or  to.furnish

" extended lists of lands subject to entry; except thru plats and dia-
grams which they are atithorized to make and: sell as follows:

For a. township diagrai showmg ‘entered land. only_____"; _______ el $1.00
Tor'a township plat showing form. of entnes, names - of clalmants and '
character -of: entries it . e e 2.00
For a township plat showing form of entues, names of - claimants, chu—
acter of entry, and number__L_________________________________- _____ 3. 00

For a township plat showmg form. of entries, names of claimants, char-
acter of entry, number, and date of filing or entry, together w1th to-
pography, - etc _________________________________________________.___'__ 4.00

A Tist showmg the general character of all the public lands 1emaln—,'
- ing unentered in the various counties of the pubhﬂ-land States on
the 30th day of the preceding June may be-obtained at any time
by addressing . “The Connmssmner of the General Land Oﬂice,
Washington, D. C.” : ' -
All blank forms of afﬁdawts and other papers needed: in making:
~application to enter or in making final proofs can be obtained by '
_ applicants and entrymen - from the land office for the - dlstrlct in
Wlhch the land: lies.

2. Kind of lands s@b]ect to homestead entry ——All unapproprl iated |

"_surveyed public lands are subject to homestead entry if they are
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not mineral or saline in character and are not occupied for the pur-
poses of trade or business and have not been embraced within the
- limits of any withdrawal, reservation, or incorporated town or city;
but homestead entries on lands within certain areas (such as lands
"in Alaska, and lands withdrawn under the reclamation act, certain
- ceded Indian lands, and lands: within abandoned military. reserva—'
" tions, ete.) must be entered subject to the particular requirement
* of the laws under which such lands were openéd to entry.. None
of these particular requirements are set out in these suggestions, but
information as to them may-be obtained by either verbal or written
inquiries addressed to the register and receiver of the land office of -
t}}e district in which such lands are situated. ‘

" HOW CLAIMS UNDER THE HOMESTEAD LAW ORIGINATE.

3. Clalms under homestead laws may be 1n1t1ated elther by set- -
tlement on surveyed or unsurveyed lands of the kind mentioned in .
the foregoing paragraph, or by the filing of a soldier’s or sailor’s
declaratory statement, or by “the. presentatlon of an apphcatlon to
enter any surveyed lands of that kind. - :

4. Settlements may be made under the homestead Zmos by all per-
" sons qualified to make either an original or'a second homestead entry
-~ of the kind mentioned in paragraphs 6 and 13, and in order to make
settlement the settler must ‘personally go upon and improve or
" establish residence on the land he desires. By making settlement -
in this way, the settler gains an e‘{cluswevrlght to enter the lands
~settled upon as against all other persors, but not as against the
Government should the lands be withdrawn by it for other purposes.

A settlement made on any part of a surveyed technical quarter -
sectmn gives the settler the right to enter.all of that quartel section
“which is then subject. to settlement, altho he may not place 1 improver-
_ ments on each 40-acre subdivision; but if the settler desires to in-
_ itiate a claim to surveyed tracts Whlch form a part of more than one
_technical quarter section he should perform some-act of settlement—
that is, make some improvement—on. each of the smallest legal sub-
divisions desiréd. When settlement is made. on unsurveyed lands,
the settler must plalnly mark the boundarles of all the lands claimed
‘by him.. o ‘ S :

‘Settlement must be made by the settler in person and can not be
made by his agent, and each settler must, within a reasonable time
after making his settlement, establish and ‘thereafter . eontmuously '
maintain an actual residence on the land, and if he, or his heirs or
- devisees, fail to do this, or if he, or his'heirs or devisees, fail to make
- entry within three months. from the time he first settlés on surveyed -
lands, or within three months from the. ﬁhng in the local land. office
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of the plat of the survey of unsurveyed lands- on which he made
settlement, the exclusive right of making entry of the lands. settled -
on will be lost and the. lands W111 become sub]ect to entry by the
ﬁlst quahﬁed applicant.
5. Soldiers’ and sailors’ cleclamtory statements may be filed in the
" land office for the district in which the lands desired are located by
any persons “who have been honorably discharged after ninety day°
service in the Army or Navy of the United States during the war of
the rebellion or during the Spanish- -Aerican war or the Philippine
* insurrection. ' Declaratory statements of this character may be filed
either by the soldler or sailor in person or thru his-agent acting .
under: @ proper power of attorney, but the soldier or sallor must -
make entry of the land in person, and not thru his ‘1gent within
six months. from the filing of his declaratory. statement, or he may
make entry in person w1thout first filing a declaratmy statement if
he so chooses. The apphcatlon to enter may be presented to the
" Jand' office thru the mails or 0therw1se, ‘but the declaratory state-

~+,.ment must be presented at the land office in person, either by the

soldler or sailor, or. by hlS agent ‘and can not be sent thru the malls

BY \VHOVI HOI\/IEQTEAD DNTRIDS BIAY BE. MADE.

6. Homestead entrles may be made for a quarter. séction ' or 1es~,'
- by ‘any person who does not come, Wlthln elther of the following’
classes: SR : L

-~ (d) Married women, except. as heremafter stated :

(b) Persons who ‘have already made homestead entrv ‘except as’
herelnafter stated. , : ! .

(c) Foreign-born persons who have not declared their 1ntent10n‘
to become citizens of the United States: - :

(d) Persons who are the owners of more than 160 acres of land ‘
in the United. States: ' IR

(e) Personsunder the age of 21 years who are not heads of famlhes. '
except - minors who make entry as-heirs, as hereinafter mentioned,-
or who have served in the Army or Navy for at least fourteen days.

(f) Persons who have acquired title to or-are claiming under any:
of the agricultural public land laws, thru settlement or entry m‘Lde
‘since August’ 30, 1890, any other lands which, with the lands last
applied for, would amount in the aggregate to more than 320 acres.

7. A married woman, who has all of the other qualifications of a
homesteader, may make a homestead entry under any one of the
following conditions: -

~(a) Where she has been aetually deserted by her husband :

(b) VVhere her husband is 1ncapa01tated by disease or otherwise -
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. from eal mng a support for his famlly and the W1fe is 1ea11v the head.
. and main’ support of the famlly '

, (c) Where the husband is confined in a penltentlarv and she is

. actually the head of the family. ' :

- (d) Where the married woman is the heir- of a settler or contestant

who dies before making entry.

(e) Where a married woman made 11nprove1nents and resmled on
the lands apphed for before her marriage, she may enter .them
after marriage if her husband is not holding other lands under an
- unperfected homestead entry at the time she applies to make entry. -

A married woman: can not make entry under any of these condi-
tions unless the laws of the State where the lands applied for are

situated give her the rlght to acqulre and hold tltle to lands as a

femnie sole. :

8. If an entryman deserts Jids w?,fe and abandons the land coveredr
by his entry, his wife then has-the exclusive right to contest the
entry if she has continted to reside on the land, and on securing its

cancelation she may enter the land in her own right, or she may .

. continue her residence and make proof in the nanie of and as the
. agent for her husband, and patent will issue to him.

9. If an entryman. deserts his minor -children and abandons hl:v SRR

entry after the death of his wife, the children have the same Tights

the wife could have exercised “had: she been deczerted durmg her - o

lifetime.

. 10. If a husband and wzfe ave each holclmg an original entry or a
second entry at the same time, they must relinquish one of the entries,
unless one of them holds an' entry as-the heir of a former entryman o
settler, or contestant. In cases where they can not hold both entries,
they may elect which- one they will retain and relinquish the other.
11. The unmirried widows of soldiers. and sailors who were honor- -
ably discharged after ninety days’ actual service during the war .of
the rebellion, or the Spanish-American war, or the Philippine insur-’
" rection, may make entry as-such WldOWS, if - their husbands died
~ Wwithout making entry; but a widow may make entry in her own:
right as'an unmarried woman, regardless of the fact that her husband
~‘_may have made entry, but she can not claim credit, for her husband’s
service.

12, A person sem'mg in the Army or Navy of the United States may .
make a homestead entry if some member of his family is residing
.on the lands applied for, and the application. and accompanying
affidavits may be executed before the officer commandmg the branch
of the service in which he is engaged.

13, Second homestead entries for a quarter section or a smaller
legal subdivision of public lands may be made, under statutes spe-
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.blﬁca,lly authomzmg such entrleG, by the following classes of person a
if they are otherwise qualified to make entry: :

~ {a) Bya former entryman Who commuted his entry prlor to June
5, 1900.

b) B homestead entlymen who, prior to- May 17, 1900, paid for G
y 31 y I

lands to which ‘they would have been afterwards entltled to receive
a patent without payment, under the “ Free homes act.” .
"(¢)- By any homesteader who forfeited: his original entry prior to_
' Aprll 98, 1904, for the reason that he was unable-to perfect it because
of some unavmdable complication in his business or personal affairs,
or because he was honestly mistaken in the character of the lands;
but no such. entryman is entitled to make a second:entry if he relin-"
. qulshed his original entry for a consideratior. '
(d) Any person who has already made final proof for less than
one hundred and sixty acres under the homestead laws may, if he is
otherwise quahﬁed make a second oradditional homestead entry
for such an amount of public lands as will, when added to the land.
for which he has aheady made proof not exceed in’the aggregate
160 acres. : :
 (e) Persons 'whose omgmal entries hawe failed thru no fault of
“their own may, under certain circumstances; be permitted to make
second entries, if they have not relinquished their original  entries
for a cons1de1at10n, altho there is no: specific . statute’ Wthh author-
' izes the making of second entries under such circumstances. = Thera
are not many conditions under which second entries of this kind

- ‘can be made, and dny person who feels that he i is entitled to malke

such an entry can only have that question determined by present-
ing’ an application to, enter specified -lands, and accompany that
application by a corroborated affidavit fully :settmg forth the ground%*
on which he claims that privilege..

14. An additional homesteod entry mav be. made by a person for ~
such ‘an amount of pubhc lands adjoining lands then held arnd resided :
upon by him under his orlglnal entry as will, when added to sur‘h;'

“adjoining lands, not exceed in. the aggregate 160 acres. ~An eniry
~of this kind may be made by any person who has not acquired title
to and is not, at the date of his application, claiming under any of’

‘the agricultural public-lands laws, thru a settlement or entry made -

~ ‘since August 80, 1890, any other lands which, with the- lands then
_applied for, Would exceed in the aggregate 320 acres; but the apnli--
- cant will not be requlred to show any of the other opaahﬁcafmonq of a
- homestead entryman.” :
15. . An adjoining farm entry ‘may be made for such an amount of
“public lands 1y1ng contiguous to lands owned and resided upon by
the applicant as will not, with the lands so owned and resided upon,”
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exceed in the aggregate 160 acres; but no person will be entitled to -

- make entry of this kind. who is not qualified to make an. orlglnal,
homestead: entry » o

’ B B N B
HOW HOMESTEAD ENTRIES ARE MADE.

16 A homestead entry may be made by the presentatmn to the.
land office of the district in which the deSlred lands are situated
of an application properly -prepared on blank forms prescrlbed for
that purpose and sworn to before either the register or the receiver,.
or before a United States commissioner; or a United States court
commlSSloner, or a judge or a clerk of a court of record, in the county.
or parish in which the land lies, or before any officer of the classes
named who resides in the land district and nearest and most acces-
sible to the land, altho he may resuie out31de of the county in Whlch
the land is situated. '

17. Each applwatwn to enter and the aﬁidamts accompanymg it
must recite all the facts necessary to show that the applicant is ac-.
- quainted with the land ; that the land is not, to the applicant’s knowl-
edge, either saline or mmeral in character; that the applicant pos-
~ sesses all of the quahﬁcatlons of a homestead entryman; that the -
application is honestly and in good faith made for the purpose of -
actual settlement and cultlvatlon and not for the benefit of any:
other person, persons, or corporation; that the apphcant will faith-
iully and honestly endeavor to comply with the requirements of the
law as'to settlement, residence, and cultivation necessary.to acquire

. title to the land applied for; that the applicant is not acting as the
agent of any person, persons, corporation, or syndicate in making
such entry, nor in collusion with any person, corporation,.or syndi--
cate to give them the benefit of the land entered or any part thereof;

" that the application is not made. for the purpose of speculation, but
in good faith to obtain a home for the applicant, and that the appli- .
cant has not directly or indirectly made, and .will not make, any. -
‘agreement or contract- in ahy way or manner with any person or
persons, corporatlon, or syndicate whatsoever by which- the. title he
may acqulre from the- Government to the lands applied for shall
1nure, in whole or in part to the benefit of any person except himself.

18. AUl applications to maké second homestead entries must, in
addition to the facts specified in the preceding paragraph, show

" the number and date of the applicant’s original entry, the name of"
the land officé where the original entry was made, and the descrip-
tion of the land covered by it, and it should state fullv all of the facts
which entitle the applicant to make a second entry. )

19. AU applications by persons claiming as settlers must, in addl-’
tion to the facts requlred in paragraph 21, state the date and describe

=
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- the: acts of- settlement under Whlch they claim a preferred right Of. S

“entry, and applications by the widows, devisees, or heirs of settlers '
“must state facts showing the death of the settler and their right to
~ make entry; that the settler was qualified to make entry at the -
time of his death, and that the heirs or devisees applying to enter =
" are-citizens-of the United States, or have declared their intentions to
X become such citizens, but they are not. required to state-facts show-
_ing any other qualifications of a homestead entryman, and the fact -
- that they have made a former entry will ‘not prevent them from
making an entry as such heirs or devisees, nor will the fact that a
‘person-has made” entry as the heir or devisee of the settler prevent. .
him from making an entry in his own 1nd1v1dua1 rlght if he is other-
wise qualified to'do’so.
~.20. AU applwatzons by soldzem, sazlors, or ﬁww wzdows. -or the
- guardians of ‘their minor children should be accompanied by ‘proper
- ev1dence of the soldier’s or sailor’s service and discharge, and of the
fact that the soldier or sailor had not; prior to his death, made an
éntry in his own right. The application of the widow of the soldier
or-the sailor must also show that she has remained unmarried, and
applications for children -of soldiers or sailors must show that the
father died without having made entry, that the mother died or
remarried without, makmg entry, and that the person applying to
make entry for them 1is the1r legallv appomted guardlan :

- RIGHTS OF HEIRS UNDER THE HOMESTEAD LAWS. '

21. If /Lomestead settler dzee before he makee entry, his widow -
has the exclusive right to enter the lands covered by his settlement,
and if there be no widow, then any person to whom he has devised '
his settlement rights by proper will has the exclusive right ‘to malke

the entry; but if a settler dies leaving neither widow nor will, then .- k

_the right to-enter the lands covered by his settlement. passes to-the
_persons who are named as his-heirs by the laws of the State in which
the land lies. The persons to whom the settler’s right of entry passes
must make entry within the time named in paragraph 4 or they will
forfeit ‘their right to the next qualified apphcant They may, how-
_ever, make entry after that time if no other- quahﬁed person. has
-applied to enter the lands.

99, . If o homéstead entryman dies be;"m"e ma]cm j ﬁnal proof h1s
‘rights under his entry will pass to his widow; but if there be: no
widow, and-the entrymans ‘¢hildren are all minors, ‘the rights to a
. patent ‘vests at. once in them, or the lands may be sold for their
benefit in the manner in which-other lands be]onglng to minors-are
sold under the laws of the State or Termtorv in \Vhlch the lczrds

'~ are located.

580-—vor, 35—06 13 : s ’ . o
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I the children of a deceased entryman are not all minors and his
Wlfe is ‘dead, his’ rlghts under his entry pass to the percon to.whom

: such rights were devised by the entryman’s will, ‘but if an entryman

- dies without leaving either a widow or a will, and his children are
‘not all minors, his rights under. his entry Wlﬂ pass. to the. persons

" who are his heirs under the laws of the State or Terrltory where- L

" the lands are situated. - :

' 98. If.a contestant dies after how'mg secm“ecl the ccm(’elatwfn ’)f an.-o
entry of any ! kmd hig right as a successful . contestant to-male entry
“passes to his: heirs; but if a contestant dies before he has secured the

~cancelation of the-entry he has contested hlS heirs may contlnne the .

‘prosecution of his contest and make entry if they succeed In Securmg :
the cancelation of the entry ‘ontested. . e
No foreign- born person can’ claim mght& a8 heus under the home-
. stead laws. unless they have become. mtuens of the United St: ttes,
except that aliens  who have declared their “intentions to" become
" citizens may make entry as the: helrs oL dev1seea of settlers or
contestants.

4. Minor ckzldren 0/" soldzeﬂs’ or sazlms who. have been honorably
"discharged after: ‘ninety days’‘actual service ‘during the war of the
‘rebellion, the Spanish-American war, or the Philippine 1n<;u11ect10n'

~may make a joint entry, thru their guardian, if their fathers failed
to make homestead entry and their mothers have died or remauled ‘
Wlthout making entry after their father’s death

- RESIDENCD AND CULTIVATION

95. The ’l”eS’&denG@ ancl cultwatzon Teguwed by the homestead wa
" means a continwous ‘maintenance of. an:actual home on the land
* entered to the exclusion of a home elseWhere, and continuous annual
cultlvatlon of some portion of the land. - A mere temporarv sgjourn
“on the land, followed by occasional visits to it once in six months or
oftener, will not satlsfy the requlrements of the homestead laW, and
may result in the cancelation of the entry. : '
96. No specified amount of .either cultivation or zmprovemem‘s is
‘required, but there must in all cases be such continuous improvement
- and such actual cultivation as will show the good faith of the entry--
“man. - Lands covered by homestead entry may be used for grazing
purposes if ‘they are more valuable for pasture than for cultivation
to crops.” When lands of this character are used in_good faith for -
pasturage, actual grazing will be accepted in: ‘lieu of actual cultiva-

tion. The fact that lands covered by homestead entries are of such
character: that they can not be profitably cultivated or pastured will -
not be accepted as an- excuse for fallure to e1ther cultlvate or graze. -

them
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_ 9{ Actual wszdence on, the Zcmds entered must begm fwztkm -8

months from the date of all homestead entrles, ‘except - additional
entries and adjoining: farm entriés of the character mentioned in
: paragraphs 14 and 15, and residence with 1mpr0ve1nents ‘Llld anriual
cultivation must continue until the entry is five years old, except in -

: f,vcases hereafter rnentloned but . all entrymen who actually resided - :

upon: and cultlvated lands entered by them. prior to making such:

* - entries may male final plOOf at any time after entry when they can o

_show five years’ resnlence and cultlvatlon '
Under certaln circum qnces, Teaves of absence may be granted n

. thé manner 'p01nted “out in. paragraph. 36 of these suggestlo,ns, but. -

. the.entryma

‘not_claim’ cred1t for re31dence durlng the t1n1e he
uc_h 'l_eave. o : :
28 Reschence and cultwatwn b 0y soldwrs and sazlors of

,’ltlme they ﬁ e, t e1r declaratory statemerits regardless of the, time

- when they make entry under such statement, but if they make entrv .

'.W1th,out ﬁhng a_declaratory statement they 1nust begln thelr vosi-

" ./dence within six months from the date of such’ entry, and’ resni{ence

.- thus established must continue in 0food falth, with 1mprovements -
~and annual cultivation for at least; one year,. “but after one’ yedr’s
residence and cultivation the soldier or sailor 1s entitled to credlt ol
the remainder of the five-year period for the term of his actual naval
.or mlhtary service, or if he was. dlscharcred from the Army or' Navy
. bécause of wounds received or ‘disabilities incurred in. the hne of

- duty heis entitled to credit for the whole term of his enhstment

- 99. A soldier or sailor making. entry during ks enlistment in time
of peace is not required to reside personally on_ the land; but may
~receive patent if his family maintain ‘the necessary res1dence and
* cultivation until the entry is five years old’ or-until it has been' com-

‘muted, but a_soldier or ‘sailor is not entitled to credlt on account of :

" hig 1n1l1tary service in time of peace.’,

- -80. Wzdows and. minor orphan children of soldzers cmd sazlors who
, 4make entry as such Wldows and children. must begin then residence
"tand cultlvatlon on. the Jands entered by ‘them  within ‘six;’ ‘months
~from the dates of their entrles or the fil} ing of declaratory statement
and thereafter contlnue both ‘residence and cultlvatlon for such

o pemod as will, when added to the time of their husbands’ or- fathers’
;m111tary or naval service, amount to five years’ from the date of the
* entry, and if the husbands or fathers either died in the service or

were discharged on account of wounds or dlsablhtles 1ncurred in ‘the
- line of duty, credit for the whole term of their enhstment not. to-
~exceed four years, may be taken, but no patent. will issue to_such
* widows or children until there has been re51dence and cultlvatlon by .
them for at least one year."
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- +81.-Personswhomiake entry- as heirs of 'settlers or contestants:-are
‘not reguired to ‘both reside upon ‘and cultivate ‘the land -entered by
. them, but they must within:six months from the dates:of their entries’

-begin;-and thereafter continuously ‘maintain either residénce or culti--
 vation on theland entered by them for the requlred five-year peuod
. unless their entries:are ‘sooner:commuted. :
282, The widows, heirs, or: devisees ofa /Lomestead entm/mcm, Who 4
dies before the’earns patent, are not required: to:both reside upon. and
“cultivate the lands covered by-his ‘entry, but: they ‘must, within six
months ‘after the ‘death -of the entryman begin -either ‘residence sor
cultivation :on the land ‘covered ‘by.the entry, and-thereafter contin-
nously maintain their residence-or ‘cultivation for such -a period -of
~ time as will, when added to ‘the time during which the entryman
complied Wlth the law, amount in the-aggregate to the requlred five
years, unless they sooner commute the entry.
. 88. ‘Homestead entrymen who ‘have been elected or: appomted tov '

either a Federal, State, or-county office after they have made entry
and established an -actual residence. oon the ‘land ‘covered ‘by their
‘entries-are not required to continue-such residence during their term
of -office, if the discharge of their bona #de official duties necessarily
requires them to reside elsewhere‘than upon the land; but they must
. continue their: cultlvatlon and lmprovements for the- requlred Jlength

“of 'time, . '

A person. ‘who makes entry after he has been elected or appointed
- to office is not: excused from: ‘maintaining resuience, bt must comply -
with ‘the-law in the same mianner as tho hehad not been elected or
appomted o

84. ‘Neither residence nor cultivation is Te_qzmned on lands- covered. ~
by :aniadjoining farm entry; or an-additional entry of the kinds men-

‘tioned in paracrraphs 14:and 15 ; but a'person who makes an adjoining -

farm -extry is ‘not -entitled ‘to-a ‘patent until-he has -continued his
residenice and cultlvatlon for the full five years, ‘on the adjoining
lands ‘owned by him ‘at the time he made ¢ntry or-on the lands-en-
tered by him, unless he sooner commutes his entry after fourteen
- inonths’ vesiderice on either the entered lands or the adjoining lands
ownéed by him. “A‘person who'has made an-additional entry for lands
- adjoining his original entry isnot entitled toa patent to the lands so
‘entered until he thas'earned -a patert ‘to the adjacent lands embraced
in'his original homiestead-entry, but if he'has:earned :a patent-under
his-original:entry at‘thetime he makes hisadditional homestead eritry
" he is entitledst once to'a patent under the additional entry. :
‘85, Neither residence nor cultivation’ by an insané homestead -entry-
man is necessary if -such ‘entryman ‘made entry. Ybefore he became
insane -and ‘complied “with ‘the requlrements -of thelaw up to ‘the
time his 1nsan1ty began. :
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LEAVES - OF: ABSENCE:

36. Leaves.of absence- for one- year or:less. may -be granted to entrv-
‘meri who-hawve: established actual residence on.the lands-entered” by
;thern in. all. cases where total or partial: failure or. destrnction of
crops;,. sickness, . or- other  unavoidakble- casualty: has. prevented. the.
“entryman; from supporting - himself and -those dependent upon. him - ‘
by:a-cultivation-of: the-Jland.. . - -

Apphcatlons for:-leaye.of ‘absence should be: addrest to the register
and receiver of the land office. Where the. entry was: made, and: should
- clearly set. forth: .

~(a). The number-and daté of the: entry, a descr1pt1on of the- lands
entered the-date-of the establishment of his residence-on the.land and

the extent and character of the: nnprovements and: cultlvatlon made

by the applicant.. -
- (b) The kind:of crops which. falled ‘0T WeTe: destroyed and the eause

) ‘tmd extent of:such-failure or destruction. .

" (c) Thekind and extent of the sickness,. dlsease, ot 1n]urv 3551gned :
and.tlie-extent toswhich.the entryman: was prevented-from continuing.

- his.tesidence upon.the land, and,.if:practicable; a- certificate signed ~

. by-a reliable physician, as:to. such sickmess;: dlsease, ar 1n]ury, should
be furnished. -
(d): The character, cause;. and extent: of.any: unavmdable casualty
which may be made the basis of the application. -
(e} The. dates Arom: which and to. Whlch the. leave of. absence ]S '
1equested : : .

e COMMU’I‘ATIONk [03 08 HOMESTEAD ENTRIES::

37 All orlgmal second and additional homestead and adjoin-
ing farm entries. may be commuted .except -such entries as are made
- under particular laws which forbld their commutation. -

“When actual residence has been . established: within. six, months

" from the date of a homestead entry, and continued ‘with such cultiva-
- tion and, nnprovements as show the good faith of the entryman until
~the entry is fourteen months old, or where residence and cultivation
" was . established and begun before the entry was. allowed’ and -has
" been actually continued in good. faith.with actual improvements for
. fourteen months, the entrylnan or-his widow, heirs, or devisees, may
obtain. patent by ‘proving: such. residence and cultivation. in. the.
manner in. which final proofs are made, and. by paying. the cost. of '
such proof, the land-office fees, and the price of the land, which is
$1.25 per acre. for lands outside. of the limits of railroad grants .and
$2.50 per acre for lands within the granted;limits, except.as to. certain
: lands which' were opened. under statutes. -which: requlre payment of a
_price dlﬁ'erent from that here mentloned : :
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HOV[ESTEAD FINAL AND CO"\IBIUTATION PROOF..

38.  Either final or commutatlon plOOf may be made at any time
when it can be shown that residence and cultivation have been
malntalned 1n good falth for the requlred length of time, but if final
proof is not ‘made within seven years from the date of a homestead
entry the entry Wlll be canceled unless some good excuse for the
failure to malke the proof within the seven years 1s given “with satis-

- factory final proof as to the required r951dence and cultlvatlon made' i

" after the explratlon of the seven years.
39. By whom proof may be offered. ~Final proof must be Inade by

the entrymen themselves, or by their Wldows, ‘heirs, or: devisées,'and - -

- can not bé made by their agents, attorneys 1n fact admlmstrators, or_.
executors, except in the followmg cases: - : ‘ o
(a) If'an entryman becomes insane after maklng h1s entry, patent )
will issue to the entryman on proof by his guardian, or other legal"
.representatlve, that the entryman had comphed Wlth the laW up to
the time his 1nsan1ty began. , ' : S
(b) If a person has made a homestead entrv and afterwards dred“'
" while he was servmg as a'soldier or a sailor durlng the Spanlsh- )
" American war or the Phlhpplne 1nsurrect10n, pafent will issué dpon
proof made by his Wldow, if unmarried, or in case of her death or’
marriage, then h1s mmor orphan chlldren, or hlS, or thelr legal‘
.representatlves - :

(¢) Where entries have been made for orphan minor ch11dren of
soldiers or sailors, proof may be offered by their guardian, if any, if.
the children are still minors at the time the proof should be made. °

(d) When an entryman has abandoned the Iand covered by his
entry;-and deserted  his wife, she may make final or commutatlon :

proof as_his agent or, if his wife be dead . and the entryrnan has
deserted his minor. ch11dren, they may malke the same proof as his
agent, and patent will issue in the name of the entryman S ,
(e) . When. an. entryman’ dles leaving children, all- of Whom are ..
‘miinérs; and both parents are. dead the executor or admmlstrator of
- the entryman, or, the guardian, of the’ chlldren, may, at’ any. time .
within: two years after the death- of the surviving parent, sell the
Jland for.the benefit of the -children by proper proeeedlngs in the
proper local court, and patent will issue to the purchager; but if the
~land is not so sold patent will issue to the minors upon proof of death,
heirship, and mmorlty belng made by such admmlstrator or
guardian. ' : S :
:40. How proofs may. be made —-Flnal or commutatlon proofs may

he made before.any of the officers mentioned in, paragraph QO ag
being authorized. to admlmster oaths to applleants :

«
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Any persons desu"mg to make homestead proof should first for-
ward a written notice of his desire to the register and receiver of the
Tand office, giving his post- office address, the number of his entry, the
* name and official title of the officer before whom he desires to make
» proof, the place at which the proof is to be made, and the name and
post oiﬁce addresses of at least four of his neighbors who can testify

© {rom their own knowledge as to facts which will show that he has in .

good faith complied with all the requirements of the law.
4l " Publication " fees—The entryman should, at the time he in-
’forms the register of his desire to. make final proof forward to, the-
receiver sufficient money ‘to pay the newspaper for pubhshlng the"
notice; which' fees. will not-exceed the fees provided bv the State laws
for the pubhcatlon of legal noticeés of a similar kind. If the entrv
man does not forward the money to pay these fees he may forword.a .
statement from the publisher of the paper; in which the notice is to
be publlshed ‘shewing. that he. has arranged with the pubhsher for. .
the payment of the fees.: R
49, Duty of oﬂicews before fwhom pwoofs are made —On recelpt of‘
~ the notice mentionedin the preceding paragraph, the register will
“issue a notice naming the time, ‘place, and officer before whom the.
proof is to be made and cause the same to. be published once a week
+ for five consecutive weeks in a newspaper. of established: character
and.general circulation pubhshed nearest:the land and also post-a
* copy of the notice in a conspicuous place in his oﬂiee

‘On the day named in the notice the entryman muqt appear before. :

the officer designated to talke proof with at ledst two of the witnesses -
named in the notice; but if for any reason the entryman and his wit-,
. messes are unable to appear on.the date named, the officer should con-_

* tinue the case from day.to day until the expiration of ten days, and =

* the proof may be taken on any day within that time when the entry-
man and his witnesses appear; but they should, if it is at all possible
to do so, appear on the-day mentioned in the notice. Entrymen are -
advised that they should, whenever it 1s possible to do so, offer their
_proofs before-the. register or receiver, as it may be found necessary
- to refer all proofs made before other officers to a special agent for -
“investigation and report before patent can issue; while, it the proofs
" are made before the reglster or receiver, there is less likelihood of this

" being done, and’ there is less: probability of the proofs being incor-

rectly: taken, By maklng proof before the register or receiver the
_entryman W111 also save the fees Whlch they are reqwred to pay other
‘officers, as they will be requlred under the law to pay the register and

receiver the same amount of fees in each case, regardless of the fact . -

that the proof may ‘have been taken before some other officer. :
Entrymen are cautloned agamst 1mprov1dently and 1mproper1y
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commutmo the1r entrles, and are warned that any false statement
made in elther their commutation- of: ﬁnal proof may resulf in their
indictment and punishment for the crime of perjury.-

48. Fees and commissions—When.a homesteader: apphes to make -
entry he must pay in cash to the receiver a fee of $5 if his entry is.for
80 acres or less, or $10 if he enters more than. 80 acres, and in addi-

_tion to this fee he must pay; both at the tlme he makes entry and -

final proof, a- commission of $1 for each 40-acre tract entered outside .-

.~ of the limits of ‘a railroad grant and $2 for each 40-acre tract emtered -
* within such limits. = On all final proofs made. before either the regis-
" ter or the réceiver or before any other - officer authorized to- take
proofs, the register and receiver are.entitled: to receive 15 cents for

each one hundred words reduced to writing, and:no proof can-be

accepted or approved: until all fees have been pald

In all cases where lands are entered under the horhesfead laws " -
in ‘Arizona; - California, Colorado; Tdaho, Montana, Nevada; New

Mexico, Oregon, Utah, Washington, and Wyoming the. commissjon-
*.due to the register and receiver-on entries'and final proofs, and. the
~ testimony fees under final proofs; are 50 per cent more than those

above specified, but ‘the entry fee of $5.or $10, as the case may be,‘
- remains the same in all the States. .

United States commissioners, United: States court commlssmnerq, -
Judges and clerks are not entitled: to receive a greater sum than 256
cents for each oath administered by them, except that they are enti- -
tled to receive $1 for administering' the oath to each entryman. and’
each final proof witness to final" proof testlmony, which. has been
reduced to ertlng by them.:

W A RICHARDS, OOmmzsszoner-
Approved Aungust 4, 1906: -
“Turos. Ryan, Aeting Secretary:

 HOMESTEAD ENTRIES WITHIN FOREST RESERVES—ACT OF JUNE: 11,
- 1906.

* REGULATIONS. ,
" DEPARTMENT OF THE ' INTERIOR,
Gexerar Lianp: OFFICE,

© Washington; D. (., Septembew 7, 1906:
REGISTERS AND RECPIVDRS U. 8. Land Offices.
- SRS Your attention is called to the act-of' June 11, 1906 (34
-Stat 233), copy .of which-is hereto attached (Appendix A’). This
det authorlzes homestead entries for lands within forest reserves; and -
you are instructed thereunder as follows: g S

1::Both: surveyed and’ unsurveyed lands within forest reserves~
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~which are chleﬂy valuable for acrrlculture and not needed for pubhc
use may, from time to time; be examined, classified, and listed. under
the supervision of the Secretary of Aomculture, and lists thereof will
be filed by him with the Secretary of the Interior, who will then
~declare the listed lands subject to settlement and entry. - : :
2." Any person desiring to enter any unlisted lands of thls charac-
ter should present an application for their examination, classification,
and listing to. “ The Forester, Washington,- D. €.,” in the manner °
~prescribed- by regulatlons 1ssued by the. Agrlcultural Department;
: (The present regulations of this. kind are attached as Appendix B.) .
3. When any. lands have been declared subject to entry under this -
“act the'land office for the: district in which they are located will-be"
furnished with a list thereof, and the i'egister and receiver will imme-
dlately, upon receipt of such list, file it in their office, and at-the same " .

' time issue notices of such filing and name therein the smty—ﬁrst day. ..

after the day on which the list is filed by them ‘as the date on which: :~
the: lands listed therein will be open to settlement and entry: under_'
- the Liomestead laws. =~ —
'4: The. notice mentioned. in. the precedm paragraph -should be',
substantially in the form of:the notice hereto attached, and. you will

keepa.copy of the notice of the filing of each: list promlnently_ posted -

in:your office. during the sixty days. following such. filing; and also
. publish a: copy of the notice during that.period for not less than . four -

-~ weeks in a newspaper of general circulation published in each. county:

in.which any of the lands are located, and if there be no newspaper -

published in such courty you Wlll publish the notice 111 a newspaper ‘

of general circulation published nearest:the land. . . .
5. The cost. of: publishing the notice mentioned- in- the precedmrr

" paragraph will not be paid by the receiver, but the publisher’s vouch-

~ers therefor, in duplicate, should be forwarded thru your office to ..

'~ this office, accompanied by a duly executed proof of pubhcatlon,
.6, In addition to the publication and posting, above provided for,
you will; on the day the list is-filed in'your ofﬁce, mail a copy ofithe
. notice to any person known by you to be claiming a preferred right
_-of'entry as a settler.on-any .of the lands deseribed: théreiny and also

at the same time mail a copy of the notice to the person-on whose - .-

~application the Jands embraced in the. list were examined and listed
‘and advise each of them of their preferred right to:make.entry: pri01
to the explratlon of sixty days from the date upon which the list is
filed. .

7. Any person qualified to. make a homestead entry- Who, prlor,-v

to January 1, 1906, occupied and in good faith claimed any lands
listed under-_this act for agricultural purposes, and who has not"
abandoned the same, has a preferred right.to enter such contiguous
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tracts covered by his settlement as will not exceed 160 acres in area’
and not exceed one mile in length, at any time within smty days
from the date upon which the hst of such lands was filed in your
office. v ,

8..The fact that a settler. named in the precedlng paragraph has
already exercised ‘or lost his homestead right. will not prevent him
from making entry of the lands settled upon if he is otherwise quali-
fied to make entry, but he can not obtain patent until he has complied
with all of the requirements of the homestead law as to residence. and
_ cultivation and paid $2.50 per acre for the land entered by him.. C

9. The person upon whose application any land is listed unolelvi
this: act has, if he is qualified to make entry under the homestead
laws, the preferred right to enter such contlguous tracts listed upon -
his application as will not exceed 160 acres in area and not exceed one.
" mile in length, at any time within sixty days from the date on which: ~
the list embracing 'such lands was filed in your office, but his entry .

" will:be ‘made.subject to the right 'of_any settler on such lands Who‘_. S

makes entry within sixty days from the filing of the list in your office.
10. When an entry embraces unsurveyed lands; or embraces a tract -
which forms a fractional part-of a quarter-quarter-section (40 acres),
or embraces a fractional part of a lotted subdivision of a surveyed : -
‘section, the entryman must cause such unsurveyed lands of such frac-
tional parts to.be surveyed by or under the direction of the Uriited
States Surveyor-General at some time before he applies to. make final
- .proof; but when all of any platted subdivision of a surveyed section
~is‘embraced in his entry he will not be required-to’ resurvey Such

" technical legal subdivision.

11. The commutation provisions of the homestead laws do notv' »
- apply to entries. made under this act, but all entrymen must make -
* final proof of residence and cultivation within the time, in the man-
ner and under- the notice prescribed by the general provisions'of the -
‘homestead laws, except that all entrymen who are required by the
preceding paragraph to ‘have "their lands, or any portion of them,
surveyed must within five years from the date of their settlement
‘present to the reglster and receiver their application to make final -
~ proof on all of ‘the lands embraced in their entries, with a certlﬁed
copy of the plat and field notes of their survey attached thereto.” . =

12. In all cases where a survey of any portion of the:lands em-
braced in an entry made under this act is required the register will, in:
addition to publishing and posting the usual final proof notices, keep-

“a copy of the final proof notice with a copy of the field notes and the
plat of such survey attached posted in his office during the period of
publication, and the entryman: must keep a copy of the.final proof .
. notice and a_copy of the:plat of his survey. prommently posted on
the lands platted for at least thirty days pI‘lOI' 10 the day on which he _
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oﬁ?ers his ﬁnal proof and at the same time hlS ﬁnal proof 18 offered

“he must file an affidavit showing the date on which ‘the copies of the

notice and plat ‘were " posted on the land and that they remained so =

: posted for-at least thirty-days thereafter,

13. This act does not-apply to any lands s1tuated in: the counties of
Inyo, Tulare, Kern, San Luis’ Obispo, Santd-Barbara, Ventura, Los
Angeles, San’ Bernardmo, Orange, RlVeI’Slde, and ‘San Diego, in the

o State of . California,. and- entries. made for. lands: in: the Black Hills

- Forest Reserve canonly be made under the termsand upon the condi-

tions prescribed in sections'3-and 4 of this act.
s This-act . does ot authorize any  settlements Wlthln forest

. eserves except upon Tands which have. been listed and then only in"

. the. manner mentioned: above, and all- persons }yho attempt to make

_any umauthorized settlement within such reserves W111 be con51dered

/

trespassers and treated. accordingly.
Very respectfully,

Approved
- 'THOs. RYAN, Actmg Searetary

CAPPENDIX A - el

: AN ACT To: prowde for the entry of agucultural lands w1thm forest resewes

Be it -enacted by the Se;zate (md House of. Representa,twes of the Umted States

of Amemca in C’ongress assembled That the Secretary of Agrleulture may -in
~his dxseletlon, and. he is herebyr authomzed upon, apphcatlon or othelwxse, fo

examlne and ascertam as 1o the location and extent of land Wxthm permanent
or temporaly forest reserves, except the followmg counties -in the State .of -
Cahforma, Inyo, Tulare;- Kern; San Lu1s Ohlspo, ‘Santa Barbara, Ventura, Los.

.-Angeles, San Bernardino, Orange, Rlversxde, and San Dlego whleh ‘are. chxeﬁy
: valuable for aguculture, and Wthh in, his opinion, may be- oceupled for agrl-

cultaral” purposes without” injury to the  forest reserves, and - whieh' are not’
needed.: for publlc purposes; and may list and-describe the same by metes and
bounds, or otherwise, and. file the Jists and’ descrlptlons with the Secretary of

the Interior, with the request that the said Iands be opened to entry in accord-'

ance with' the p10v1s10ns of the homestead laws and this act

Upon tlie filing of any such list or descrlptlon ‘the Seeretary of the Interlor
shall declare the said ‘lands open to homestead settlement and: entry in tracts
not. exceeding ‘one hundred ‘and. sixty -acres in area and not. exceedlng one mile
in’'length; at the’ expiration of €ixty days ﬁom the filing of the list in the land
ot‘ﬁce ofi‘the. digtrict within which the lands are located during which perlod
the said list or.description shall- be prominentiy posted in the land office and
advertlsed for a period of not less than four weeks in ohe newspaper of gen—
eral cuculatlon published ‘in the .county 1n whlch ‘the lands are s1tuqted Pro-
vided, ‘That any - settler aetual]y oecupymg and ‘in good falth clalmlng such.
lands for agr1cu]tura1 purposes “prior. to January first, nmeteen hundred and
six, -and ‘who sha.ll not have abandoned the same, ‘dnd the pelSOll, if quahﬁed

COGLF. Po’LLoCK', Acting Commissioner.
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to. make a homestead‘entry upon whose application the land. proposed.to be
entered -was examined; and listed, shall, each in .the order named, have a
preference- right. of settlement and entry: Pr ()m‘ded further, That any entry-
man- desiring to obtam patent to any lands described by - metes and’ bounds
entered by him under the provisions-of: this aet shall, w1th1n ﬁve years. of the
date of-making setflement file, with the required proof of: résidence: and culti-
vation, a.-plat:and.field:notes of the.lands entered, made by or under the direc-

"tion.of the United. States surveyor-general, showing accurately the boundaries:

of such Iands, which shall be distinctly marked by monuments on.the ground
alld by posting a copy- of such plat, together. W1th a notice of the time " and
: f:offering proof in-a. conspicuous place on the land embraced. in such
during the period “preseribed; by law: for’ the. pubhcatlon of -his: notice-of
fion to- offer proof, and .that a. copy of such. plat, and: field; ‘notes - shall
also be kept- posted in the office of, the Leglste1 of the land office for, the land
district in- which such lands are situated for a like period; and furthe1 that

anys agucultmal lands within- forest reserves may, at-the discretion. of “the -
-,Seeletaly, be. surveyed: by metes ‘and bounds, and: that no lands entered under

the provisions-of this Act shall be patented:undeir the commutation prov1s1ons :
of the homestead laws, but settlers, upon final proof; shall h,frve credlt for the’
peériod.of their actual residence upon the-lands-covered by their entries.- :
Skc. 2. That settlers upon lands chleﬂy valuable for agriculture within forest
reserves on January ﬁrst nineteen hundred and six, who: have already exercised
or lost their homestead privilege, but: -are otherwise competent to enter lands-
under the homestead laws, are hefeby granted on additional homestead right
of entry for the purposes of his act only, and such settlers: must otherwise com-
ply with the provisions of the homestead law, and in addition thereto must pay
two dollars and fifty cents per acre.for-lands entered under the-provisions of
this section, such payment to be made at the time of making final pmof on
such:lands. ;
Sec. 3. That all entries under this act in the Black Hllls Forest Reserve
shall’ be subject to the quartz or lode mining. laws of the United States, and
the laws and regulatlons permlttlng -the Iocatlon appropriation, and’ use of-

'the watels within the said forest Teserves for. mining, irrigation, and-other .
: purposes, and no - titles acquired to agucultural lands -in - said’ Black Hills
© Torest Reserve under this act shall vest-in the patentee any riparian rights

10 any stream or streams of ﬂowmg water within said reserve; and that such -

hmltatlon of title shall be expressed in the patents for the Iands covered by - '

such entrles I
SEC 4. '1‘hat ‘o homestead ‘settlements or entrles shall be allowed “in- that. .

port10n of the Black Hills Forest Reserve in Lawrence and Pennington counties
in_ South Dakota except to persons occupying. lands therein prior to January

' ﬁ1st nineteen hundred and six, and the provisions of this act shall ‘apply to :

the said counties in said reserve only so .far as is necessary to give-and. pelfeet
title of such’ settlers or occupants to lands chiefly "valuable for aguculture
therein occupied or claimed by them prior to:the said:date, and all homestead
entries. under his- act in said countles in sald 1ese1ve shall’ be descrlbed by -
metes and bounds survey -

SEO .5. That nothing:herein contained Sh’lll be held to authorlze any futme'

sett]ement on' any- lands vylthm forest reserves until ‘such lands h‘lve been'_

' opened to settlement as provided in this det, or to in any way 1mpa1r the legal

rights of -any bona.fide homestead settler who. has or shall establish residence-

‘upon public lands prior to their inclusion within a forest reserve;

Approved, June 11,,1906.—(34, Stat., 233.).
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. APPENDIX ‘B.
* [Form 969.1 °

UNITDD STATES DEPARTMENT OF AGRICULTURE
- ForesT SERVICE

. APPLICATIONS FOR '].‘HE CLASSII‘ICATIO‘\T "AND, LISTING -OF -AGRICULTURAL LANDS IN
FOREST RESERVES UNDER THE AOT OF JUNE 11, 1906. K

Only lands chleﬂy valuable f01 aguculture and not needed for adrnmls- )

: tratlve purposes by the Torest - §e1v1ce or for _some other pubhc use wrll be .

classified and listed under the act.

2, Land covered with a merchantable growth of timber, w1ll not be declared
agr1cultura1 except upon - the strongest evidence of its value for agrlcultmal_
plirposes, both as to productiveness and access1b1hty toa market. o )

3. Areas known to have been occupled by. actual settlers prior to January 1;
1906 will ‘be examlned first, ‘and ‘when such areas are found chleﬁy valuable
for agrlculture they w111 be listed, in order that the occupant may make entry-
under the act; The mere fact that a man has settled upon the; land will, how-
evér, not influence the decision with- respect to ity agr 1cultural character

4, “Applications for classification and listing under the act mhust be forwarded
by malil to the Forester, Washington, D. C.

5. All apphcatmns must give the name of the forest reserve and describe the :
land, examination of which is requested, by legal subdivisions, if surveyed; but
if unsurveyed; by reference to natural obJects -streams, or improvements, with
sufficient accuracy to identify the land, and when convenient by a sketch map.

6. No examination of more than: one quarter section will' be ordered on the .
application of the same person; but if'an application is thhdrawn or 1eJeeted
a second-application may be made for other land.

7.-The-question of prior right to land apphed for can -be determmed by the
Department of the Interior only, and the Forest Service 'will 'niot investigage -
to.-determine - whether such land is appropriated by a. prior right, . The-appli-
cant should-satisfy himself. upon this point for his-own plotectlon '
- '8 The first application Teceived in Washington for-any one-tract is the one

on which. examination will be made, and all, applications received in ‘the same
. mail will be:tredted as sim‘ultaneous. ‘Notice will be given.of all simultaneous

and-conflicting applications: : S
o, The. allowance of entries.and the’issuance of patents upon them, under the
act are entirely within the jurisdiction of the Secretary of the Interior. :
R 10 Spe01al attention is ealled-to section 5 ‘of ‘the act whieh - provides ‘that
‘nothing fherein. contained ‘shall be held to -authorize any settlément after

‘ Decenlber 31, 1905, on any lands within forest reserves unt1l such lands have‘ T
S been opened ‘to settlement as provided in the:act.

-11, -Settlement. after December 31, 1905 ‘and in advance of opening by the
Secretary of the. Inter101, will corifer 1o rights and will const1tute trespass.
Suech trespasse1s will be ejected. - )

112, Special attention i called to that portion of the act which excepts from
its operation certain counties of Callfornla, and 1ts pr0v1slons relating to the
Black Hills Forest Reserve in South Dakota. .

GIFFORD -PINCHOT, “Forester.

. Approved = : [ -
JaMES WILSON, ‘Secretary.

SWasHINGTON, D. C., June 22, 1906.
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:FOREST RESERVE.

NOTICE: OF LANDS SUBJECT TO ENTRY WITHIN THE

UNITED STATES LAND OFFICE, -

, 190—,

Notlce is hereby glven that the followmg—descrlbed lands, to W1t

,-will ‘be subJect to settlement and’ ently under the general prov1s10ns of
the homestead laws of the United States on - 5 190—, by all persons legally
qualified to. make homestead entrles Any settler quallﬁed‘ to. mmake a home- .

* stead entry who ‘was actually occupymg and in good faith claiming any of ‘said: =
lands for aerxeultural purposes prior to J: anuary 1, 1906 and Has not abandoned.

.- the same, has a prefeued right to enter one quarter section or less quantxty of
said lands so settled upon and oecup1ed by him, and of )
post-office, upen’. whose apphcatlon said lands were examined and listed, has a
prefe1red rlght subject to the preferled right of the settlers mentioned above,

. to enter one qualter sectlon or a less quantity of: the lands described in his
dppllcatlon for examination and 11st1ng if- he' is qualified to make a homestead

. entry. "The &aid settlers and apphcant must, however, exercise their-preferred
- right by applymg to make entry before the date last named above:as all of these

lands “whicly have not’ been entered by thei’ before ‘that date W111 then hecome

subJect to settlement and entry by any quahﬁed person '

, Register. v
— . Réceiver. -

. .lIOMEST,EAD ENTRY—I(INKAID ACT—OWNERSHIP OF LAND——J)ISQUALI-
FICATION .

ARTHUR J ABBOTT (On REVIEW)

- The fact that an apphcant to make entry under the act of April 28, 1904 made
a’prior: homestead entry for -and. is thé owner of a . quarter-section.contain-
ing more than 160 acres;, will ot disqualify him-as an entryman under sec-

-+ tion 8 of sald act; but-if he, be the owner. of more than 160 acres-of land
dcquired otherwise than- thru a. prior homestead entry, he ig dlsquallﬁed

~to make sueh entry.. -

;

‘A4 ctmg Secretary Ryan. to the- C’ommts%oner of . the General L(md‘
(]‘ L. Gy =3 Oﬁoe, October 3, 1906. s (R O P.)

" Motion for réview- of 1ts dec1smn of March 23, 1906 (34: L. D., 502),
-* Has ‘been filed with the Department on behalf of Arthur J.. Abbott :
_-'The decision complalned ‘of affirméd that of your, ofﬁce rejecting Ab-
- ;‘bott’s apphcatlon ta make. entry, under the " prov1s1ons of section 8 of
the act, of Aprll 98, 1904 (33 Stat., 547 )., for the W. 1, NW. 4 NE. 4,
oS SE. 4 4sdots 1 and:4; See.: 11, T. 24 N.,.R. 38 W., »Broken.Bow
“land district, Nebraska, for ‘teason that Abbott was-at the time -
of filing his application the" owner of more than 160 acres of Iand
and therefore disqualified to make entry under said-act. _

The correctness.