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DECISIONS

RELATING TO

THE PUBLIC LANDS.

RAILROAD GRANT—PRE-EMPTION FILING—INDEMNITY SELECTION.

NoRTHERN PaciFic R. R. Co. ET AL. v. JoHN O. MILLER.

A prima facie valid pre-emption filing of record at the date when a railroad grant
takes effoct excludes the land covered thereby from the operation of the grant,

The right to select a particular tract as indemnity can not be recognized if theloss
for which indemnity is elaimed is not specifically designated.

Secretary Noble to the Commissioner of the General Land Office, July 1,
+ 1890.

The SE. 1 of NE. 1 and the NE. £ of SE. { of section 19, T. 131 N,,
R.40 W., Fergus Falls, Minnesota, are within the granted limits of the
St. Paul, Minneapolis and Manitoba Railway company and also within
the indemnity limits of the Northern Pacific Railroad company.

The rights of the former company (as stated by your office) attached
December 19, 1871, and a withdrawal for the benefit of the latter was
ordered by your office letter of December 26, 1871, received at the local -
office Janunary 6, 1872, : '

On November 24,1871, Jens Anderson filed pre-emption declaratory
statement alleging settlement the same day upon the land described.

On January 30, 1884, the Northern Pacific Railroad applied to select
the said land. [ts application was rejected at the local office and the
said company appealed.

On April 8, 1834, John O. Miller, alleging that the filing of Ander-
sou had excepted the land from the grant to St. Paul, Minneapolis and
Manitoba Ry., made homestead application for the same.

Thereupon a hearing, at which the applicant and the company last
named were represented by counsel, was had at theloeal office on May
15, 1884. '

On the same day the local officers found from the testimony that An-
derson had made settlement, built a house, and resided upon the land
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and that his claim being ¢ capable of being perfected at the time the
railroad grant took effect” exeepted the land therefrom.

From this ruling an appeal was taken by the attorney for the com-
pany.

On September 16, 1885, your office held that Anderson’s filing ex-
cepted the land from the grant to the St. Paul, Minneapolis and Mani-
toba Co., and also that the same “is not subject to selection as indemnity
by the Northern Pacific Company because one eompany cannot gointo
the granted limits of another for indemnity lands.”

From the foregoing both of the said companies have appealed.

At the date when as stated, the rights of the St. Paul, Minneapolis
and Manitoba company attached, Anderson’s filing was of record and
prime facie valid. It, therefore, operated to except the tract from the
grant to that company. Malone ». Union Pacific Railway Company (7
L. D., 13); Northern Pacific Railroad company v. Stovenour, decided
June 7, 1890, (10 L. D., 645).

The claim of the Northern Pacific Railroad company to a right to
select the tract involved is based upon the third section of its granting
act (July 2, 1864, 13 Stats. , 365), which provides that whenever prior
to the definite location of 11:s line of road
any of said (granted) sections or parts of sections shall have been granted, sold, re-
served, occupied by homestead settlers or pre-empted or otherwise dlsposed of, other
lands shall be selected in lieu thereof under the direction of the Secretary of the

Interior in alternate sections and designated by odd numbers not more than ten miles
beyond the limits of said (granted) alternate sections,

The loss to its grantin the manner prescribed of a tract or tracts of

land correspondmg to those which it claims as indemnity is, under the
_ stated provisions of its grant an essential to the right of the company
to so select.

That such losses should first be shown to the satisfaction of the ldnd
department, is obvious, for otherwise the indemnity claimed therefor
could not properly be selected under the ¢ direction of the Secretary of
the Interior” or in other words, in acecordance with the act of 1864,
SUpra.

By circular approved August 4, 1885, (4 L. D., 90), the various local

officers were instructed as follows: '
% Before admitting railroad indemnity selections in any case you will require pre-
liminary lists to be filed specifying the particular deficiencies for which indemnity is
claimed and in cases where indemnity selections have heretofore been made without
specification of losses you will require the companies to designate the deficiencies
for which such indemnity is to be applied before further selections are allowed.

The particular loss in lieu of which the Northern Pacific Railroad
company seeks to select the land in question is not shown by the record
before me and I am advised by your office that it has failed to designate
the same.

The said application of the Northern Paclﬁc Railroad is accordingly
denied.
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The homestead application of Miller, if in other respects regular, will
therefore be allowed.

The aection of your office in rejecting the respective claims of the
said companies to the land described, is for the reasons stated hereby
affirmed.

FINAL PROOF PROCEEDINGS—TRANSFEREE.
JouN HILDEN ET AL.

Where no cause is shown for failure to submit final proof on the day fixed therefor,
bat such proof is accepted by the local office, the defect may be cured by refer-
ence to the board of equitable adjudication.

A transferee in good faith may be accorded an opportunity to show the qualification
of the pre-emptor.

First Assistant Secretary Chandler ‘to the Commissioner of the General
Land Office, July 1, 1890,

1 have cousidered the appeal of Daniel F. Law, traunsferee, from your

office decision of October 9, 1888, holding the pre-emption entry of John

Hilden for cancellation,

. The record shows that on the 5th day of August, 1881, John Hilden
filed his declaratory statement for the E. 3 SE. 1, of Sec. 12, T. 8 8., R.

41 E., and lots 3 and 4, Sec.7, T. 8 8., 42 E., B. M., in the local land

office at Oxford, Idaho, alleging settlement on the 26th day of July, 1881,

July 21, 1882, notice was given that claimant would make his final

proof betore the deputv clerk of the United States court at Soda Springs,
on the 25th day of August, 1882, Said proof bears date August28, 1882,
and shows the claimant to be a single man twenty-nine years of age and
naturalized ; that settlement was made on the lan | July 26, 1831, and
that he built a house and corral thereon. Valne of the improvements
$200. It also shows that actnal residence was established on the land
in August, 1881, and was continuous thereafter to date of proof. No
description of the house is given.

As to the quantity of land broken and cultivated, he answered seven-
ty-five acres,” and says it was used for cutting hay. His witnesses say
that the land was used for ¢ pasturage and for cutting hay.” n

His proof was approved by the local office and the usual certificate
of purchase given.

On the 8th of March, 1884, your office suspended the entry and re-
quired him to submit supplementary proof of *record evidence” show.
ing him to be a naturalized citizen, or to have declared his intention to
become such.

June 11, 1884, the local office reported to your office that he ha,d been
notified that he was required to furnish the record evidence required
and notice returned * Hilden left the country,” that his attorney was



4 DECISIONS RELATING TO THE PUBLIC LANDS.

also notified and stated in reply that Hilden had ¢left for parts un-
known.”

July 27, 1885, your office requested of the local office an immediate

report showing what action had been taken by the local office and claim-
ant.
- August 3, 1885, the local office reported to your office that * neither
Johu Hilden nor the present claimant to the land by purchase—~Daniel
F. Law—have taken any action in compliance with said requiremént.”
- With said report the local office also transmitted two letters of David
D. Wright, written to the local office. Inone of said letters, bearing date
July 13, 1884, he states that ¢ Daniel . Law, the present occupant and
owner (by purchase from Hilden) of said tract was by me duly notified
as per request in your letter.” Said report of the local office further
shows that “said David D. Wright, as deputy clerk United States
- court, was the officer before whom John Hilden had made final proof
in the case.”

March 31, 1887, your office suspended the entry for the reason that
the proof was not made in aceordance with the published notice which
fixed the time for making final proof for August 25, and proof was made
August 28, 1882, and required claimant to make “new publication and
new proof,” and to furnish the record evidence of naturalization or de-
claration of his intention to become a citizen of the United States.

He was allowed ninety days to comply with or appeal from your said
decision.

August 1, 1887, the local office reported to your office that notice of
the requirements of your letter of March 31, 1387, was mailed by regis-
tered letter to the claimant and his receipt therefor, bearing date April
21, 1887, was returned to your office, and reported *no action has been
taken, ninety-five days having expired from date of mailing.”

By your office decision of October 9, 1888, you held the entry for ecan-
cellation giving sixty days for appeal.

November 21, 1888, the local office reported notice addressed to claim-
ant returned “unclaimed” and also that the local officers had been in-
formed that Hilden is, and has been confined, in the asylum for the
insane,

March 6, 1889, your office directed the local office to notify Daniel F,
Law, present owner, of youar decision of October 9, 1888, holding said
entry for cancellation and allowing him sixty days for appeal to the
Hon. Secretary.

' “Daniel F. Law appeals from your office decision of October 9, 1888,

On January 20, 1890, you transmitted to this Department an applica-
tion of appellant for modification of your deeision holding the entry for
cancellation, in so far as the requirement to furnish new proof is con-
cerned, but proposing to transmit a copy of the naturalization papers
of Hilden. The reason assigned for the non-compliance with the re-
quirements of your office is that Hilden had been confined in the Insane
Asylum of Idaho for some eigliteen months prior to December 16, 1889,
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when he was discharged as shown by the affidavit of the medical super-
intendent of the asylum.

One of the questions arising upon the record in this caseis upon your
requirement of October 9, 1888, requiring new notice and new proof for
the reason the proof on file was taken three days subsequent to the
time designated in the published notice. Where the officers of the local
office have accepted the proof, and where no cause is shown for the
delay, as in this case, then the defect may be cured by reference to the
board of equitable adjudication, under section nine of final proof rules,
dated July 17, 1889 (9 L. D., 123).

See Elias Rosenthal (10 L. D., 596).

The other question in the case relates to the right of appellant to
farnish the necessary proof as to citizenship of the entryman and while
1 am not willing to sanction the laches as shown on the part of the ap-
pellant, yet in view of the insanity of the pre-emptor as shown, and all
the facts and circumstances in the case, I am of the opinion that the
appellant should have an opportunity to furnish the proof required by
law as to citizenship of the pre-emptor; and under the circumstances,
the appellant should show by affidavit the facts and circumstances con-
nected with his purchase of the lands. )

You will, therefore, direct that the transferee, or claimant be required
to furnish ‘supplemental proof within sixty days from notice hereof,
showing compliance with the requirements of the pre-emption law as
to the citizenship of the entryman, and also the facts and circumstances
connected with the purchase by, and.transfer of the lands to appellant:
Daniel F. Law. . .

You will readjudicate the case upon the receipt of such new evidence.
In case of a failure to comply herewith in the time named, the entry
will be canceled. .

Your said office decision is accordingly modified.

CONTEST—COMPLIANCE WITH LAW PRIOR TO NOTICE.

A ANDERSON v. BULLOCK.

£ the entryman prior to service of notice in good faith cures his default, the contest
must be dismissed. )
Actual knowledge of an impending contest will not prejudice the claimant if his
subsequent compliance with law is in pursnance of a previous bona fide-intent.
No prefereuce right can be acquired under a contest begun and prosecuted for other
purposes than in good faith to acquire title to the jand.

Secrétary Noble to the Commissioner of the General Land Office, July
1, 1890.

This Department, by decision of June 11, 1888, affirmed the decision
of your office in the case of Lee W. Anderson ». Percy Bullock, hold-
ing for cancellation the latter’s timber culture entry No. 82068, for the
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NW. % of See. 15, T. 110, R. 65, Huron district, Dakota. After notice
of said decision. Bullock duly filed a motion for review and rehearing.
The entry was made April 1, 1882, and Anderson initiated a contest
April 2, 1883, the day after the expiration of the first year of the entry.
The ground of the contest was, that Bullock had failed “to break or
cause to be broken five acres within a year from making said entry.”
Notice was not issued on this contest until August 28, 1883, and
service thereof was made on Bullock October 18, of that year.
Leaving the question of the bona fides of the entryman out of the
consideration of this case, I think this motion for review must be sus-
tained, for the reason that it seems that the fact relative to the claimant
curing his laches after the time of the contest, and before notice thereof
was 8¢7%od upon him, has been entirely overlooked in the former adju-
dications in this case. It is conceded that, while the contest was
initiated April 2, 1883, notice thereof was not served on Bullock until
October 18, 1883, long after the default set up in the contest had been
cured. In the case of Scott v. King (9 L. D., 299), it is held that—

The faet of compliance with law after affidavit of contest is filed and before Zegal
notice thereof, goes to the weight, and not to the admissibility, of the testimony,

and

actual knowledge of an impending contest, will not prejudice the claimant, if his
subsequent compliance with the law is in pursuance of a previous bona fide intent.

It does not appear that claimant had knowledge of the contest the -
latter part of April, 1883, when Anderson completed the breaking. It
is the uniform ruling of the Department that where the entryman, prior
to service of notice of contest upen him in good faith cures his laches,
that the contest must be dismissed. (Stayton ». Carroll, 7 L.D., 198;
Hunter v. Haynes, ib., 8; St. John ». Raff, 8 L.D., 552.)

In consideration, however, of the fact that Anderson, as successful
contestant, has been permitted, since the departmental decision, to make
timber culture entry of the land, you are instructed, in order that he
may have an opportunity to show cause why said entry should not
be canceled, to direct the local officers to order a hearing to be had
thirty days after notice thereof is served upon the parties. At this
hearing any further testimony that can be had relating to the validity
of Bullock’s entry and particularly to the eharge set up in the affidavit
of contest -may be submitted, and, also, testimomy bearing upon the
charges contained in a corroborated affidavit filed by Bullock with his
motion for review, to the effect that Anderson offered on several ocea-
sions to dismiss his contest for a pecuniary consideration, and also pro-
posed that, if Bullock would give up his claim, he (Anderson) would
sell the land and divide the proceeds with him. If these charges are
true, the contest of Anderson would appear to have been begun and
prosecuted for other purposes than in good faith to acquire title to this
tract. 1In either case, Anderson could acquire no preference right of
entry by his contest. (Dayton ». Dayton, 8 L. D., 248.)
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PRE-EMPTION ENTRY~TIMBER LANDS.
GrorGE H. HEGEMAN.

The acquisition of title under the pre-emption law to lands chisfly valuable for tim-
ber, can ouly be permitted when the good faith of the claimant is clearly mani-
fest.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, July 2, 1890.

This is an appeal by George H. Hegeman from your office decision
of March 13, 1889, rejecting his proof for the SE. % Sec. 22, T. 16 N,,
R. 4 W., Vancouver, Washington, made in support of his pre-emption
declaratory statement filed June 11, 1888, alleging settlement the Sth -
upon the tract named. } —

His declaratory statement was filed simultaneously with the like fil-
ings of George Ellis, William L. Horner and Louis F. Toellner, who
also alleged settlement June 8, 1888, upon the NE. %, the SW. 1 and
the NW. % of said section 22, respectively, - .

Proofs under said filings were made by Toellner and Ellis, Decem-
ber 14, 1888, and by Horner and the claimant (Hegeman) on the fol-
lowing day before the clerk of the district court for Chehalis county,
and in each instance two of the parties named testified as witnesses to
. the proof submitted. ’

These proofs were as shown by the register’s endorsement rejected at
the local office September 20, 1888, for failure to show sufficient resi-
dence, cultivation and improvement. .

The appeals of the several parties named were forwarded with aletter
dated February 5, 1889, wherein the local officers set out that the said
section was “densely timbered and more valuable now for its timber than .
‘for any other purpose,” that the said filings had been made ¢ upon the
strength?” of a telegram asking if said section was vaeant, sent the
local office by ¢ J. C. Ellis of Olympia, a wealthy logger,” the day pre-
eeding the date of said settlements (June 8, 1888), that the same were

made under the supervision of Geo. C. Israel, a close friend and legal
adviser of J. C. Ellis, a person who had been * reported guilty of un-
professional conduct relating to public lands.”

Hegeman’s proof set out that he was a single man twenty-eight years
of age, that he made actual settlement on the land June 16, 1888, when
he built & house and cleared one and a half acres, that his residence,
established the same day, had been continuous, that his improvements
valued at $320 comprised a log house twelve by sixteen feet with shake
roof and board floor, woodshed, road, and one and a half acres prepared
for crop and that the tract contains about one million feet of fir timber.

Along with his appeal, the appellant Hegeman files an affidavit made
by J. C. Ellis, April 4, 1890, setting out that he had as an act of friend-
ship sent said telegram at the request of his nephew George Ellis, then

o
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in his employ and that he ¢ was not at that or at any other time inter-
ested directly or indirectly in above said land.” -

The record shows the tract involved to be chiefly valuable for timber.
This being so, the good faith of the claimant should be clearly shown
before he can be allowed to acquire the same under the pre-emption
law. Daniel R. McIntosh (8 L. D., 641); State of California . Sevoy
(9 L. D., 139).

That the claimant’s good faith is not clearly shown is, I think, mani-
fest. His proof showing meager improvements was made within about
the briefest permissible period following the initiation of his claim, and
when considered with the surrounding circumstances, in the light of
which his good faith must be determined, fails to satisfactorily show
that he went on the land for the purpose of rendering a bona fide com-
pliance with the pre-emption law.

The decision appealed from is accordingly affirmed.

MINING CLAIM—STATUTORY EXPENDITURE— ADVERSE RIGHTS —
REVIEW. ’

NicEOLS ET AL. ». BECKER.

Failure to prosecute an adverse claim, or in other manner assert a right against a
known pending application is conelusive as against the exisience of such right.

The individual rights of an applicant are not waived by his executing, as president
of a mining company, an agreement wherein certain interests adverse to said
company are recognized.

The action of the Department, on an application for a mineral patent, can not be
contrelled by judicial proceedings instituted outside of. the authority of section
2326 of the Revised Statutes.

Where several claims are embraced within one application, the annual work required
by statute may be done on one of such claims for the commmon benefit of the clajms
ineluded within said application.

Specifications of error, o motion for review, must be definite, and clearly set forth
the particular facts or issues on which g ruling is desired.

Secretary Noble to the Commissioner of the General Land Office, July 2,
1890.

This is a motion by William H. Nichols, Joseph M. Marshall and
John Truan for review of a decision of this Department, rendered Feb-
ruary 28, 1889, in the case of William H. Nichols et al. ». Theodore H.
Becker, involving the latter’s application for patent under the mining
laws, for certain claims on what is known as the ¢ Bates lode,” situated
in Gregory mining district, Gilpin county, Colorado.

The decision complained of is a formal affirmance by the Department
.0of a decision rendered Ly your office December 7, 1887, adverse to
Nichols, ef al. upon an appeal by them from a decision of the local offi-
cers, also adverse to them, in the matter of their protest against the
issue of patent to Becker for the premises in question.
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An intelligent consideration of the present motion, in view of the
numerous errors assigned, seems to require that a full history of the
case be given from the outset.

It appears that, on October 3, 1868, Theodore H. Becker filed in the
local office at Central City, Colorado, his application (No. 73) for patent
under the mining act of July 26, 1866 (14 Stat., 251), for three hundred
linear feet of the Bates lode, known and described as claims Nos. 3, 4
and 5 on said lode, accompanied by a diagram and notice of his claim,
and by his statement that he had ¢ occupied and improved the said lode
according to the local customs and rules of miners” in that distriet, and
had “expended in actual labor and improvements thereon an amount
not less than ove thousand dollars.” The required notice of his claim
was posted and published for the full period of ninety days.

On October 28, 1868, one Lewis E. Johnson filed an adverse claim to
the property in question.

On Janunary 6, 1869, one O. J. Goldrick filed an adverse claim for the
same property, but withdrew it on May 29, following.

On June 3, 1869, the Rocky Mountain Gold Mining Company, by G.
E. Randolph, its attotuey, filed certain papers purporting to be an ad-
verse claim to said property ; but because of insufficiency in the matter
of certain departmental requirements, no record was ever made of the
same.

On January 2, 1880, the adverse claim of Lewis . Johnson was with-
drawn by his attorney, and on the same day Becker submitted proofs
in support of his applieation, whereupon the register issued his certifi-
‘cate to the surveyor-general to the effect that Becker was. entitled to a
survey of his elaim. The surveyor-general, on January 8, 1880, granted
the application, and designated the survey as No. 579.

On February 17, 1880, the local officers received from the surveyor-
general an approved plat of mineral survey No. 556, for two hundred
and twenty-three linear feet on the Bates lode, from which it appeared
that the applicants therefor were William H. Nichols, John Truan and
Joseph M., Marshall, The next day, Becker presented a protest against
the filing of any application by Nichols and others for the premises de-
scribed in such survey, setting forth the pendency of his own applica
tion, and alleging a conflict between his claim and such survey, and that
no application by Nichols and others could be legally filed while his
previous application is pending and undetermined.

On Febraary 20, 1880, Nichols and others presented an application for
patent for the elaim covered by said survey No. 556, and asked that the
same be filed. The local officers rejected the application on the day of
its presentation because of the pendency of Becker’s application cover-

.ing the same premises.

Nichols and others, on February 24, 1880, filed an appeal. On the
same day they presented and filed certain affidavits in the nature of a
protest against the application of Becker, charging that no work had
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been done or improvements made on his claim by any of the former
owners thereof, or by anybody, for the period of “ at least five years last
past”, and that the same had been forfeited and wholly and totally
abandoned.

On March 19, 1880, your office having previously received from the
local officers the appeal and affidavits aforesaid, instructed them to sus-
pend further action on Becker’s application, and to transmit all the
papersrelating to the casein order that itmight be determined whether
a hearing should be had on the question of abandonment as raised by
said affidavits. The surveyor-general was also instructed to withhold his
approval of the final survey of Becker’s elaim until further orders. The
papers thus called for were transmitted March 26, 1880,

On July 8, 1830, your predecessor, Commissioner Williamson, having
considered the case on appeal, affirmed the action of the local officers
in rejecting the application of Nichols and others, and held that, inas-
much as their claim was unot asserted during the period of publication
of notice of Becker’s application, it ¢ wasinvalid and of no avail,” could
not in any sense be considered an adverse claim, and could not there-
fore have the effect to suspend proceedings under Becker’s claim. The
appeal was thereupon dismissed. Upon consideration of the affidavits
transmitted with the appeal, however, the Commissioner, by virtue of
the supervisory powers in him vested, ordered that a hearing be had to
determine the question of Becker’s alleged abandonment. From this
decision, which passed upon and denied the validity of the claim of
Nichols and others, no appeal was taken. .

The hearing thus ordered took place before the local officers. It was
commenced in August, 1880. Various continttances were had by stip-
alation of the parties, and the hearing was not completed until J. anuary,
1886, after your office had, by letter of October 16, 1885, specially in-
structed the loeal officers that the same must be proceeded with to a
speedy conclusion. This long delay oceurred apparently without objec-
tion from either party.

On Janunary 28, 1886, the local officers made their ﬁndlng in the case.
. It is as follows: ,

Having carefully examined and considered all the testimony taken before this office,
and all the evidence submitted and filed in this case, it is our joint opinion, that,
said Nichols, ¢t ¢l. have failed to prove, asalleged by them, that the premises in con-
troversy ‘ have been long abandoned, and no work done thereon by said applicant’,
but on the contrary, said applicant has shown that he has never failed to perform his
annual assessment work on said claims embraced in his application for patent No.'73,
filed in this office October 3, 1868,

From this finding Nichols and others filed an appeal February 20,
1386, and on June 1, following, their attorney forwarded to the Commis-
sioner of the General Land Office alengthy statement in writing, signed
by Nichols, Truan and Marshall, and sworn to by Marshall, which is in
the nature of a protesi against the application of Becker, accompanied
by a motion that the same be dismissed. On June 17, 1886, the Com-
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missioner acknowledged receipt of said prfotesb, stating that it would
be taken up and considered when the case was reached in its regular -
order, for action on the appeal from’ the finding of the local officers.
The matters alleged in said protest need not be here stated. While the
appeal was pending, additional documentary evidence was filed by both
parties, presnmably under rule 72 of Practice. ,

On December 7, 1887, your office, after an elaborate discussion of the
evidence in the case, affirmed the finding of the local officers, and rel
ative to the motion to dismiss, based upon the protest aforesaid, it
was stated that inasmuch as said motion * involves the same points
raised by the appeal considered herein, it is therefore denied.”

This is the decision, which on further appeal by Nichols and others,
was formally affirmed by the decision now complained of.

Numerous errors (seventeen in all) are alleged in the motion for
review, which upon examination are found to involve considerable repe-
tition of substantially the same subject matter of complaint. Stripped
of such repetition, and of unnecessary verbiage, the allegations are, in
effect, that the Department erred in sustaining the decision of y()ur
office in the following partlculars, viz :

I. In finding that Becker’s title is traceable by a regular chain of ‘
conveyances from the original locators, who located claim No. three in
1859, and claims four and five in February, 1860.

I1, In finding that Becker, at any time, had title to the premises in
dispute, either by location, conveyance, possession, or otherwise.

I1I. In failing to consider the conveyance made in 1864 by Leighton
and Starbuck to the Rocky Mountain Gold Mining Company, and
other evidence showing that company’s ownership, exelusive posses-
sion and occupation of the property iu dispute, and of its extensive im-
provements thereon.

IV. In finding that the annual work required by statute was done on
the property for the year 1878.

V. In failing to find that the property in dispute bad been, by all
former claimauts of the same, or of any portion thereof, wholly aban-
doned prior to the year 1878, and that work had not been resumed
thereon prior to the relocation by Nichols and others in 1879.

VI. 1n failing to consider as evidenece in the casé a judgment rendered
in 1885 by a court of competent jurisdiction, to the effeet that the pos-
sessory title to the property iu dispute was not in Becker, and in refus.
ing to recognize that judgment as binding against Becker.

VII. In not holding that upon the admitted facts Becker’s claim does
pot fall ¢ within the statute under which it was wrongfully asserted.”

VIII. In failing to recognize the agreement in writing, made in 1871,
between the Rocky Mountain Gold Mining Company and the Union
Gold Mining Company, to which Becker was a party, as conclusive
against him ; and-in considering testimony taken after the execution of
said agreement, for the purpose of contradicting its terms.
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IX. ¢“In failing to consider material facts established by the evidence,
and to decide material issues involved in the reecord, fairly presented by
the evidence and the record.”

In view of the fact that the hearing ordered in this case was for the
sole purpose of determining the single question of abandonment, raised
by the affidavits theretofore filed by Nichols and others, it must be ap-
parent that the alleged errors as above set forth relatein great measure
to matters not involved in said hearing, and which are wholly irrelevant
to the issue therein presented. Anund in view of the further fact thatno
appeal was ever taken by Nichols and others from your office decision

- of July 8, 1880, which rejected their claim as invalid, and expressly rec-
ognized the validity and regularity of Becker’s claim in all respects,
except only as to the eharge of abandonment, it is not seen how, upon
any reasonable claim of right or justice, matters which are not pertinent
to the issne joined upon that charge, éan now be urged upon the atten-
tion of the Department, with avail to the present protestants against
Becker’s claim.

Inasmuch, however, as all the various complaints set forth in the
motion for review, herein substantially stated as aforesaid, have been
insisted upon with the greatest persistency by counsel for Nichols and
others, accompanied by the charge, made with apparent freeness, that
the case has never been heretofore properly considered, it has been de-
termined, for these reasons alone, and not because of any recognized
right in the parties complaining to demaud i, to review the case upon
all suech matters, whether deemed pertinent to the issne tried at the
hearing or not.

The abstraet of title and title papers filed by Becker, show that by
deed from Richard Sopris and William M. Slaughter, partners as Sopris
and Slaughter, suceessors to Allen, Slaughter and Company, dated De-
cember 21, 1860, there was conveyed to Becker ¢ Two claims (one hun-
dred feet each) and a fraction of sixty feet on the Bates lode, being the
whole of number one (1) and two (2) and a fraction of number three south-
west of the discovery ;7 that by two several deeds dated, respectively,
July 11, and July 12, 1867, said William M. Slaughter and Richard Sopris
conveyed to Becker their respective interests in the remaining forty feet
of said elaim No. 3; that on February 25,1860, Blenney and Clay piaced
of reeord, under the local rules and regulations then existing in said
mining district, their preemption, covering one hundred and eighty feet
of said Bates lode, being part of claims 4 and 5, and on November 3,
1861, conveyed the same to one C. R. Bissell ; that said Bissell had a
miner’s pre-emption covering claimNo. 5 of said Bates lode, which ap-
pears to have been placed on record November 26, 1862; that by deed’
dated July 26, 1862, Bissell conveyed to Wesley Bowling two hundred
feet of said Bates lode (being claims 4 and 5); that by deed dated March
13, 1863, Bowling conveyed the same to Joseph Kenyon; and that by
deed dated October 1, 1868, Kenyon conveyed the same to Theodore H.
Becker. :
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It is thus seen that Becker’s title papers cover the whole of claims
three, four and five; that a portion of claim three was conveyed to him
in 1860, and the remainder in 1867, and that claims four and five were
conveyed to him in October, 1868, just two days prior to filing his appli-
cation for patent. :

It is stated in an affidavit of said Richard Sopris filed in the record
that the Bates lode was discovered in 1859; that affiant and hLis asso-
ciates, Slaughter and Allen, in May, 1859, located and staked off three
hundred feet of said lode, being claims Nos. one, two and three south
west of the discovery; that they commenced work thereon immediately
and held peaceable possession thereof until they sold and conveyed the
same to Becker in 1860 and 1867; that at the time of the discovery of
the Bates lode and the location of said claims Nos. one, two and three,
there were no local laws, rules or regulations in the Gregory mining.
distriet requiring a record to be made of such discovery and location ;
that in July, 1859, affiant presided at the first miners’ meeting sver held
in said district, at which meeting a resolution was passed (transeript of
which is furnished) providing that ¢ all claims may be recorded, if the
owners see fit; but no claim which is being worked shall be obliged to
be recorded;” that affiant knows William K. Blenney and H. M. Clay
claimed Nos. four and five of said Bates lode, lying just west of and ad-
Jjoining the claims of affiant and his associates. The statements of this
affidavit stand uncontradicted. They show that No. three was worked
and possession thereof held by its locators, Sopris, Slaughter and Allen,
until they sold to Becker, whereby a record of their claim was made
unnecessary under the local rules then prevailing. It has been already
shown that Nos. four and five were covered by claims duly recorded.
The resolution referred to providing that claims which were being
worked need not be recorded, wonld seem to imply that, if recorded,
sufficient notice thereof would thereby be given, under the law at that
date, thongh not being worked.

But itis objected that the ownership of this property was in the Rocky
Mountain Gold Mining Company, and a deed to that company from John
Leighton and William M. Starbuck, dated March 19, 1864, purporting
to convey two hundred and twenty-five feet of the Bates lode, ‘‘being
the property originally pre-empted by Clay and Blenney,” is filed in the
record, and testimony is introduced tending to show possession and oc-
cupation of the property in dispute, by that company under said deed,
‘and that the company erected extensive and valuable improvements
thereon during the time of such possession. {

As to said alleged deed of conveyance, it is sufficient to say that it
was not made until after the property had been conveyed by Clay and
Blenney to Bissell, and by Bissell to Bowling, and by Bowling to Ken-
yon, who subsequently conveyed to Becker, and it could not, therefore,
operate to pass to the Rocky Mountain Company any title, so far as this
record shows, as against, or superior to, that purchased by Becker,
And all contention herein, based upon the alleged occupation and im-
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provement of the property by the Rocky Mountain Company must be
‘set at rest by the fact that said company, with full knowledge of Beck-
er’s application, never attempted to prosecute an adverse claim, or in
any other manner to assert its right, if any it had or claimed, as against
Becker. Its attorney filed a notice of claim in 1869, but without any
proof, abandoned it and never afterwards moved in the premises. The
inference clearly is that said company acknowledged Becker’s superior
claim, and was content not to assail it.

The first, second, and third specifications of error are thus disposed
of. Passing the fourth and fifth for the present, notice will be next taken
of the sixth. Itis here complained that proper consideration has not
been given to a judgment of the circuit court of the United States for
the district of Colorado, rendered in 1885, in a certain ejectment suit then
pending therein in the name of the Bates-Hunter Consolidated Mining
Uompany against said Nichols and others, the object of which was to try
the right of possession to the propertyin question. Thejudgment was
based upon the verdict of a jury in favor of the defendants in said suit;
and the plaintiff, being the assignee of Becker, it is contended that such .
judgment is binding upon him and conclusive against his claim to the
property. )

This contention, in my judgment, cannot be sustained. In the first

V" place, the suit referred to was not a proceeding instituted in aceordance
with the provisions of section 2326 of the Revised Statutes, and there-
fore no judgment rendered therein, whatever it might be, could in any

¥" way bind the Land Department or control its action in this case. This
case must be decided upon the record here presented. The verdict of
the jury in that suit was based upon the evidence produced at the trial
in court, a portion of which only is filed in this record.

But again, the judgment rendered upon the verdiet was afterwards
set aside under a special statute of Colorado (Rev. Stats., Colo., 1868,
ch. 27, sec. 26), and a new trial ordered. Under this statute the de-
feated party was entitled to a new trial as a matter of right. (Vance'
». Schuyler, 1 Gilm. 160). Before the new trial was had, the plaintiff
appeared in court and dismissed its suit. There is now, therefore, no
judgment of the court to bind anybody.

The seventh alleged error (which is the twelfth in the original assign-
ment by counsel) is that upon the admitted facts Becker’s claim is not
‘¢ within the statute under which it was wrongfully asserted.” This al-
1egation is too general and indefinite to admit of intelligent consideration.
No conceded facts are pointed out in support of the assertion that
Becker’s claim is not within the statute, nor is attention called to any-
thing in the record tending to show that such claim was ¢ wrongfully
asserted ” thereunder.

The same criticism applies with equal force to the ninth alleged error.
It is equally indefinite and ean in no reasonable sense be termed a
¢« gpecification” of error. It is wholly insufficientin a motion for review
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to simply allege failure “to consider material facts established by the
evidence, ” or failure ¢ to decide material issuesinvolved in therecord,”
without specifying the particalar facts or issues with reference to which
consideration is sought for a ruling desired. The grounds of error
should be clearly and specifically set forth. (Geo W. Macey, et al. 6 L.
D,, 781; Long v, Knotts, 5 L. D., 150; Albert H. Cornwell 9 L. D., 3405
Bught et al v. Blkhorn Mining Co 1d 503). .
Complaint is made in the eighth item of alleged error that effect has not
been given to the agreement in writing, made in 1871, bétween the
Rocky Mountain Gold Mining Company and the Union Gold Mining
Company, relating in part to the property now in dispute. A copy of
this agreement is on file in the record. It is signed by George E. Ran-
dolph as attorney in fact for the Rocky Mountain Company, and by
Theodore H. Becker as President of the Union Gold Mining Company.
Prior to its execution, certain controversies had arisen between said
companies relative to their mining operations on the Bates lode. By
the agreement it was provided, to the end that such controversies might
be amicably settled and a permanent boundary line established between
the contending parties, that the west line of claim No. three should be
established as such boundary line; and the respective agents of such
companies were authorized to make and did make quit-claim deeds from
each to the other, in conformity with sach agreement. This agreement
gave to the Union Company whatever rights the Rocky Mountain-Com-
pany had, if any, to that part of the Bates lode lying east of the west
line of No. three, and to the Rocky Mountain Company whatever rights
the Union Company had, if any, to that part of said lode lying west of
the west line of No, three. Itis contended that, inasmuch as Becker
signed said agreement as President of the Union Company, he is for
that reason estopped from asserting in this case any individual right or
title to claims four and five, they being west of the boundary line thereby
established. Though this contention has been most strenuously per-
sisted in by counsel, I am wholly unable to conceive of any principle of
law or force of reasoning upon which it can be sustained. The agree-
ment was signed by Becker, not in his individual eapacity, but as the
executive officer of the Union Company. While it is binding upon the
company, it can in no sense be considered as in any manner affecting
the individual rights of Becker, if any he had, to the property which
was the subject matter thereof. By it the Union Company surrendered
to the Rocky Mountain Company only such rights as it kad, if any, to
claims Nos. fourand five. If it in fact had any rights to surrender, and
they were then known, or afterwards proved to be inferior to the indi-
viddal rights of Becker, his signature to the agreement as President of
the Company was not an act which could operate to estop him from
afterwards asserting his individual rights as against any claim of the
Rocky Mountain Company based upon said agreement. The statements
in said agreement, apparently recognizing some sort of claim in the
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Rocky Mountain Company to Nos. four and five at the date of its execu-
‘tion, are not the statements or admissions of Becker, as claimed by coun-
sel, but of the Union Company, and it is perfectly plain that such ad-
missions, if such they be, cannot bind Becker in his individual eapacity.

But in addition to this it clearly appears from the evidence in the
case that both said companies, at the time said agreement was made,
had full knowledge of Becker’s claim of title to Nos. three, four and
five, and that it was not intended by said agreement to in any way
compromise his individual rights in the premises, but, on the contrary,
it was then and there understood by all parties that he should proceed
" to perfect his title by obtaining patent under his application filed Octo-
ber 3, 1868. This was testified to by Becker at the hearing, and he
also testified that the Union Company never had or claimed to Lave
any title to any part of Nos. three, four and five, nor any interest
therein hostile to his.

Becker’s testimony is fully corroborated by affidavits filed in the
record of George H. Potts and George B. Satterlee, the latter of whom
was trustee for the Rocky Mountain Company when said agreement
was made. It isshown by these affidavits that, prior to the execution
of the agreemenﬁ, Becker, on several occasions, notified the Rocky
Mountain Company that he was the owner of the property described in
therein, and exhibited to its attorneys his title papers to claims three,
four and five; that said agreement was signed with the understanding
that it should in no wise affect Becker’s individnal ¢laim to the property,
the sole object thereof being to settle the controversies then existing
between said companies; that Becier, at the time, gave notice of his
pending application for patent for claims three, four and five, and it
was further agreed between said companies that their said settlement
shonld in no manner affeet the rights of Becker under his said applica-
tion. .. ,

It is objected that this evidence was introduced for the purpose of
contradicting the terms of said agreement, and for that reason is inad-
missible. There is, however, nothing in the testimony that tends in
the least to vary or contradict the agreement. It shows the circum-
stances attending its execution and was introduced as explanatory of
its provisions, and not for the purpose of contradicting its terms. It is
clearly admissible. (L Greenl. secs. 277-232-286-295 #; Thorington v.
Smith, 8 Wall.,, 1; M. & M. R’y Co. v. Jurey, 111 U. 8., 584; United
States v. Peck, 102 U. 8., 64; Reed v. Insurance Co.95 U. 8., 23; Canal
Co. v. Hill, 15 Wall. 94). In view thereof, there is no foundation
whatever, in my judgment, for the contention of counsel in respect to
said agreement.

This brings me to cousider the fourth and fifth assignments of error,
as above stated. Herein is involved the real gist of the only present
legitimate controversy in this case. It is alleged that the Department
erred in finding that the annual work required by statute was done on
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the property in 1878; and in not finding that the property was wholly
abandoned by Becker prior to 1878, and that work was not resumed
thereon until after the relocation by Nichols and others in 1879.

Upon this question there is some conflict in the testimony, but the re.
spective decisions heretofore rendered by the local officers, by your
office, and by this Department have all been in favor of Becker. After
a careful review of the whole record in the case, I see no reason for re-
versing these uniform rulings. The conflict referred to is rather appar-
ent than real, and the evidence in my opinion fully justifies the finding
of the local officers, which has been affirmed throughout. The testi-
mony for protestants is uncertain in character, being positive only to the
extent that the witness knew of no work being done on claims three,
four and five during the year 1878 by Becker or by any one for him,
while a nomber of witnesses for Becker testify positively that work was
done on the claims for every year of the alleged abandonment, and that -
the work was done for Becker, and at his expense. The claims were
worked underground and it is not at all singular that the required
amount of work should have been done without being observed by the
witnesses for protestants. True, the work was done principally on
claim No. three, one witness only testifying that he worked on No. four,
during the time (1878) of the alleged abandonment; but the work was
done for all the claims (Nos. three, four and five) ineluded in Becker’s
application. This was in every respect a compliance with the statute.
Smelting Company v. Kemp (104 U. 8., 636-653); Chambers ». Harring-
ton (111 U. 8., 350) ; Good Return Mining Company (4 L. D., 221); 8.
F. Mackie (5 L. D., 199-201). There is, therefore, nothing in the con-
tention that the annual assessment work should have been done on each
of the several claims applied for by Becker.

In view of the great pertinacity with which the present motion has
been urged by counsel for protestants, the whole record in the case has
been examined with great care,and every objection made by the motion
has been considered. From this examination I am satisfied that no suffi-
cient grounds for granting the motion exist, and the same is denied.

2497 —voL 11—-2
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HOMESTEAD SETTLEMENT—SECTION 2287 R. S.—RES JUDICATA.

\

Henry W. LORD.

One who settles upon public land in good faith ‘under the homestead law, and is
subgequently appointed register before the land is opened to entry, is entitled to
perfect his elaim under section 2287 R. 8., the same as though it had been
initiated by an application to enter. Y

A sefitlement made with the intention to secure title throngh the provisions of section
2287, and without residence on the land, is not in good faith, and does not .
authorize a purchase under said section.

Section 2287 authorizes the perfection of a pending homestead claim through pay-
ment for the land, and not through a constructive residence thereon.

An expression of opinion by the Commissioner as to the validity of an entry pending
before the local office, will not preclude said Commissioner, or his successor,
from a full examination of the case when it is reached in regular order.

Fwst Assistant Secretary Chandler to the Commissioner of ‘the General
Land Office, July 7, 1890.

0

Henry W. Lord made homestead entry of the 8. § of the SE. 1 Sec. 29,
lot 4, See. 33, and lots 1 and. 2, Sec. 33, and the SE. L of the SW. I Sec.
28, T. 154 N, R. 64 W,, Creelsburg, afterwards Devﬂ’s Lake, land dis-
triet, Dakota, on September 29, 1883, the day on which the approved
plat of the township was filed in the local office. Subsequently, he re-
linquished the SW. 1 of the SE. } of Sec. 29, and on May 2, 1888, made
final proof of the remaining land embraced in his entry, upon which
final certificate issued.

Your office held that the issuance of said final certificate was illegal,
and that the enfry shonld be canceled, for the reason that the record
shows that ¢ Lord did not establish an actual bona-fide residence before
he made his homestead entry,and that he has failed to maintain (if estab-
lished) any residence since the date of his expiration of office.” From
this decision the claimant appealed.

The facts in this case are substantially as follows:

In the spring of 1883, Henry W. Lord, then being in the clty of Wash-
ington and an apphcan* for appointment to the office of register for the
local land office, which subsequently became the Devil’s Lake land
office, went to Dakota for the purpose of entering government lands,
and on April 30, of that year settled upon the tract of land in contro-
versy, built a house, moved into it, and oceupied it from April 30, to
May 5, following, when he returned to Washington. On May 22, the
President designated Creelsburg (afterwards known as Devil’s Lake)
as the site for the office of one of the three additional land districts in
the Territory of Dakota, provided for by the act of March 3, 1883, and
on the same day Lord was appointed register of said district. On Sep-
tember 29, the township plat was filed in the local office, and on the
same day Lord made homestead entry.

The motive of claimant in going from Washington to Dakota in April,
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1883, was to select a tract for a homestead and to make settlement
thereon prior to his appointment, as shown by a letter addressed by
claimant on Qctober 7, 1883, to the principal clerk of public lands, from
which the following extract is taken:

I was largely indebted to you for the suggestion in March, when it was probable
that I would be appointed to this office, that I would have a right before such appt,
to enter a quarter section of land. I came out here in Aprll mainly for that purpose,
made a selection, built a house and occupied it until I left in May for Washington on
business connected with the location of the office. Late in May, after that, I was
appointed register. Now, I see in looking at the law, paragraph or Sec. 2287, that it
is provided that ‘any bona fide settler who has filed, ete., and subsequently appt.’
eite. Now, of course, I could not file as the lands were unsurveyed until recently,
Plats were rec’d a few days ago, and then I filed, which was the earliest possible to
do so, and my filing with a special affidavit has gone forward to Washington, with

the others. What I want to trouble you about is, whether I am in danger of a tech- -

nical difficulty about the filing. I suppose, it not being possible to file, that my
squatbter’s right, with oceupaney, would stand for filing until surveys were in, as in
the case of any other settler.

This letter was accompanied by the affidavit of claimant, stating that
the settlement and improvements were made as above set forth, and to
this the Commissioner of the General Land Office, under date of April
22, 1884, replied: .

Your homestead entry as an entry made under section 2287 appears regular, and
will be allowed to stand, subject to the usual conditions.

On Mareh 15, 1888, Lord gave notice of his intention to make final
proof in support of hlS claim before the register and receiver at Devil’s
Lake land office on May 2, 1888, Prior to the day on which the proof
was to be taken, to wit: April 18, 1888, Lord’s term of office expired,
and E. G. Spillman, his successor, assumed the duties of register, and
Lord made his final proof before Spillman.

The proof appears regnlar in form. The 1mprovements valued at’

$583. The estimated value of the land $2000. The land was cropped
to wheat each season. In the year 1885, fifteen acres yielded three hun-
dred bushels; in 1886, twenty-five acres yielded six hundred bushels,

and in 1887, sixty-seven acres yielded fifteen hundred bushels. In 1888,

seventy- ﬁve acres were prepared and sown to wheat. Several thousand
young trees were planted on the land in 1885, and were growing.

The testimony of claimant in his final proof is fully corroborated by
his witnesses.

From the time Lord entered upon the duties of his office, August 1,

1883, until his time expired, he resided at Creelsburg with his family,

consisting of himself and wife; he was also necessarily detained at the
office until April 30, in closmg official matters incident to his otﬁcml
services. .

From the foregoing statement of facts, it may be reasonably concluded
that Lord’s settlement upon the tract in controversy was not made with
the bona fide intention and expectation of residing upon it as required

i
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by law, but for the sole purpose of acquiring the land under section
2287, This is apparent from the admission in his letter above referred
to, that when it was probable he would be appointed to office he went
to Dakota mainly for the purpose of making a selection of the tract,
acting upon the suggestion of a clerk in the general land. office that he
would have the right to enter a quarter section of public lands, if made
before his appointment to office, and, as the law (Sec. 2235, Revised
Statutes) requires that ¢ Every register and receiver shall reside at the
place where the land office for which he is appointed is directed by law
to be kept,” it is evident that he knew, at the tfime of his settlement
and entry, that he could not maintain a residence on the tract and at
the same time perform the duties of the office of register of the Devil’s
Lake land office.

Section 2287 of the Revised Statutes, under which Lord contemplated
acquiring title to the land in controversy when he selected it and made
settlement, is as follows:

Any bona-fide settler, under the homesiead or pre-emption laws of the Unifed
States, who has filed the proper application to enter not to exceed one quarter section
of the public lands in any district land office, and who has been subsequently ap-
pointed a register or receiver, may perfect the title to the land under the pre-emption
laws by furnishing the proofs and making the payments required by law to the satis-
faction of the Commissioner of the General Land Office.

This section is taken from the aetof April 20, 1871 (17 Stat., 10), and
at the date of the passage of said act and of the revision of the statutes,
title could only be initiated under the homestead law by actual entry
at the local office. But the third section of the act of May 14, 1880 (21
Stat., 140), provided—

That any settler who has sottled or who shall hereafter settle on any of the public
lands of the United States, whether surveyed or unsurveyed, with the intention of
claiming the same under the homestead laws, shall be allowed the same time to file
his homestead application and perfect his original entry in the United States land
office as is now allowed to settlers under the pre-smption laws to put their claims on
record, and his right shall relate back to the date of settlement, the same as if he
settled under the pre-emption laws.

This act did not enlarge the right given under section 2287, exceptso
far as to allow the claim to be initiated by settlement instead of entry,
and I think there can be no question that the settlement of Lord, made
April 30, 1883, followed by entry made the day the township plat was
filed, conferred upon him as mueh right to perfect title under section
2287 as if the land had been surveyed, and entry was actually inade on
that day. In either case, the initiation of the right must have been
bona fide, whether by entry as originally provided, or by settlement
as provided for by the act of May 14, 1880.

Section 2287 was evidently mtended for the relief of settlers who
had been appointed to the office of register and receiver after they had
made enfry of the land, with full expectation and intention of eom-
plying with thelaw as toresidence and improvements, by allowing them
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to perfect title under the pre-emption laws by making proof and pay-
ment to the satisfaction of the Commissioner., From the fact that the
law requires that title shall be perfected under the pre-emption law by
making payment, it is evident that it was not the intention of Con-
gress to allow a homestead entry to be perfected under the homestead
law by persons who by being appointed to the office of register or
receiver were prevented from cemplying with the law as to residence for
the time required, or that such appointees, even after a bona fide resi-
dence had been established, could maintain a constructive residence on
the land while engaged in the discharge of his official duties as register
or receiver. If it had been intended that such absence shonld be
considered a constructive residence for the period of their official term,
it would have provided that title could be perfeeted under either the
homestead or pre-emption law accordingly as the claim was initiated.

But I am also of the opinion that settlement or entry made under such
cirecumstances as are shown by the record in this case, by a person who
was afterwards appointed to the office of register or receiver, confers iro
right upon such person to purchase under section 2287. That sec-
tion, as before stated, was only intended for the relief of persons who
had expended time and money upon a tract of land settled upon or
entered under such circumstances from which it could not be reasonably
presumed that they did not intend or expect to comply with the law and
perform the full consideration required by law of other settlers, by
establishing and maintaining a bona fide residence. This is-the consid-
eration for allowing such persons, who were afterwards appointed to the
" office of register or receiver, to purchase the land ; a payment of money
being required because it was known that from the nature of the em.
ployment they could not maintain a residence on the land and at the
same time comply with the law, which requires the local officers to
reside at the place where the land office for which they are appointed is
directed by law to be kept. .

If the setflement is made, as in this case, merely for the purpose of
securing the land as a gratuity, without fulfilling the consideration of
residence required by the statute, and knowing at the time that the
duties of the office would prevent the maintenance of residence on the
land, such a settlement or entry is nof bona fide within the meaning of
the statute or of the eharacter contemplated by it.

Nor do I think that the opinion of the Commissioner, as expressed in
the ietter of April 22, 1884, would authorize the Department to allow
the claimant to purchase under section 2287, although he may have
made the improvements upon the faith of said opinion.

The allowance of an original enfry by the General Liand Office will
not preclude the Department from determining whether the land was
legally subject to entry when the case comes up for disposition on final
proof. Charles W. Filkins, 5 L. D;, 49, Nor will an expression of
opinion by the Commissioner of the General Land Office as to the valid-
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ity of an entry pending before the local office preclude said-Commis-
sioner or his successor from a full examination of the same when reached
in its regular order, and from ordering a hearing on the merits of the
claim. George A. Brock, 5 L. D., 610; Robert Hall et al, id., 174,

Besides, in this case the letter of the Commissioner appears to have
been in response to an unofficial communication addressed to the prin-
cipal clerk of public lands, asking his individual opinion as to the right
of the claimant to make entry under the circumstances detailed. The
Commissioner had no right to exempt claimant from falfilling any es-
sential requirement of the law, but it now being before the Department
in its regular order, it will be acted upon asif no such opinion had been
expressed, as stated in the case of Brock, above cited.

Being satisfied that the final certificate in this case was improperly
issued, and that I have no authority to pass this claim to patent, or to
allow a purchase under section 2287, your decision holding said final
certificate and entry for cancellation is affirmed. If this claimant is en-
titled to relief by reason of acting upon erroneous advice given by the
land office, it must be by Congress, or by making entry under the sec-
ond section of the act of March 2, ’89 (25 Stat., 854), allowing persons,
who have not perfected title under the homestead laws, to make home-
stead entry of not exceeding one hundred and sixty acres of public land
subject to such entry, such previous entry to the contrary notwith-
standing.

Should he determine to make a second entry under the act aforesaid,
he will be allowed thirty days in which to exercise this right,

HOMESTEAD CONTEST—MARRIED WOMAN_RESIDENCE.

BULLARD ». SULLIVAN.

A husband and wife, while they live together as such, can have but one residence,
and the home of the wife is presumptively with her husband.
First Assistant Secretary Chandler to the Commissioner of the General Land
Office, July 9, 1890.

I have considered the appeal of Mary Aune Haywood, formerly Sulli-
van, from the decision of your office in the ease of Robert L. Bullard v.
Mary Anne Sullivan, holding for cancellation the latter’s homestead
entry for NW., ;- of the SE. ;-and E. % of the E. 1 of NW. 1 of the SE.1,
and 8. ¥ of the SE. {, and E. 4 of the SE. £ of SW. 1, and SW. 1 of the
- SE. { SW. £, Sec. 20, T. 3 8., R. 14 E., Stockton land district, California.
The record shows that Mary Anne Sullivan made homestead entry for
said traet October 30, 1830, and on September 7, 1886, Bullard initiated
. a contest against the same, alleging that the said ¢ Mary Anne Sulli-
van has wholly abandoned said tract; that she has ehanged her resi-
dence therefrom for more than six months since making said entry ; that
said tract is not settled npon and cultivated by said party as required
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by law; that she has never resided upon said land and made it her
home.”

Thereupon hearing was ordered and had at the local office and from
the evidence submitted thereat, it found in favor of contestant and
recommended the entry for cancellation.

From this judgment Mrs. Sullivan appealed to your office and you
affirmed the findings of the register and receiver and held the entry for
cancellation. She again appealed. From an examination of the evi-
dence I find that both parties were personally present and testified at
the hearing and evidence shows that when the claimant made her entry
she was a widow and the head of a family consisting of two daughters
_and a son, all under the age of nine years. During the latter part of

November, 1880, she built a board house ten by twelve feet in size upon
the tract, furnished it with articles of household furniture suitable to
her means, and established residence thereon with her family.

Three months and eight days after she made her entry (Feb. 8, 1881),
she married Seth B. Haywood, a resident of La Grange, Cal., and went
to reside with him at La Grange. In August, 1881, she removed with
her husband to a quarter section of land four or five miles from La
Grange, commonly called the *‘Junction.” He made his homestead
entry for said land December 14, 1881, and which is described as the
SE. 1, See. 25, T. 3 8., R. 14 E,, in the same land district,

Claimant testified that she never intended to abandon her’homestead;
that she made it for the benefit of her children : that she was never ab-
sent from ler claim six months at any one time, from the date of entry
up to the initiation of this contest ; thatsince her marriage to Haywood
and up to the time of the hearing, she lived a portion of each year on her
elaim, with one or more of her children, and the balance of the time she
resided with her husband, and on his claim,and that during such periods
as she was personally present on her land, her oldest daunghter kept
hounse for her step-father.

The testimony of both parties shows that theland in dispute is mostly
valuable for grazing purposes, and not more fhan from three to five
acres of the whole tract are susceptible of cultivation, Her improve-
ments consisted of her frame house, and a fence enclosing about half an

“acre. She owned four orfive head of cattle, which she pastured on the
tract each year; she testified that her house had been burglarized two
or three times during her absences, but that she replaced the articles
stolen and had been residing in her house on her claim with her son from
May, 1886, continuously up to the time of the hearing; that she visited
her husband’s claim oceasionally during said period but only remained
for a short time. '

It sufficiently appears from the record in this case thatboth claimant
and her husband are endeavoring to maintain separate residences at the
same time, so that each by virtue of said residence may perfect title to
land covered by their respective entries. This can not be done.
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In the case of Thomas E. Henderson (10 L. D., 266), it was held that
a Husband and wife while they live together as such, can have but one
and the same residence;” and as “ the home of amarried woman is pre-
sumptively with her husband,” Angie L. Williamson (ib., 30), I think
the decision appealed from is a proper determination of the rights of the
parties, and the same is accordingly affirmed.

OKLAHOMA TOWN-SITES-CIRCULAR.

DEPARTMENT OF THE INTERIOR,
WASHINGTON, D, C., July 10, 1890,
To the Trustees of Town-sites .
in the U. 8. Land Districts,
Oklahoma Tervitory.

To remove any doubts that may exist under regulations dated June
18, 1890, as to how the costs of contests are to be paid, you are hereby
instructed that your first duty, as stated in section 10 and the last clause
of section 13, is to proceed on the day designated in the notice published,
to set apart, except in contest cases, the lots, blocks, and grounds, with
the improvements, respectively, to each person or company entitled
thereto. You will at this point, and before proceeding to contests, make
assessment on all the lots embraced in the town-site, so that each shall
bear its fair proportion of all the expenses mentioned in section 15, and
no further assessments shall be made on uncontested lots that may be
required to meet expenses resulting from contests as to other property.
You will then, and not before, proceed to dispose of the contested cases,
and you will require each claimant to deposit with the disbursin g officer
of the board each morning, a sum sufficient to cover and pay all costs
and expenses on such proceedings for the day, including the items men-
tioned in regulation numbered 15, because by section 8 of. the act of
Congress, under which you are to proceed, all disbursements from the
appropriation made must be refunded to the Treasury of the United
States. At the close of the contests, on appeal or otherwise, the sum
deposited by the successful party shall be restored to him subject to the
rules in such cases; but that deposited by the losing party shall be re-
tained and accounted for by the disbursing officer of the board.

Very respectfolly,
Joan W. NOBLE,
Secretary.
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ATTORNEY—EMPLOYE OF LOCAL OFFICE—SECTION 190 R. 8. °

‘

SHARITT v. WO0OD.

" A clerk in a local office is within the provisions of section 190 R. 8., and is prohib-
ited thereby during the period specified, from appearing as attorneyin a case that
was pending in said office while Lie was a clerk therein.

Proceedings had at the instance of an attorney disqualified nnder section 190 R. 8.,
will not Le recognized by the Departmnent.

First Assistant Secretary Chandler to the Commissioner of the General Land
Office, July 10, 1890.

T have considered the appeal of Washington Wood, Jr., from the de- -
cision of your office dated October 12, 1888, in the case of Benjamin T.
Sharitt v. said Wood, involving the latter’s homestead entry for the
SE.} of SW.4, Sec. 22, T. 16 8., R. 2 W., Montgomery land district,
Alabama., ’

August 7, 1886, Wood applied to make homestead entry for said land
which was refused and the following endorsed on his application,—
T Rejected August 7, 1886, because land is classed as coal.” From that

action Wood appealed.

On August 10, 1886, Sharitt made apphca-mon toenter the same tract
as an adjoining farm homestead, which application was also refused and
the following endorsed thereon—*¢ Rejected August 10, 1886, land
classed coal.”

Your office after considering Wood’s appeal directed that his applica-
tion be allowed and certificate and receipt were issued bearing date of
January 4, 1887.

April 27, 1887, Sharlt+ filed an affidavit of contest alleging that the
said
Washington Wood, frandulently made said entry of said tract, thai he, the affiant
made application to enter said tract in person to the register of this land office at
Montgomery, Ala., and filed his application with said register and paid him six dol-
lars ($6) in the morning of the 4th day of August, 1886, and affiant claims pmor right
to enter said land.

Hearing was set for November 9, 1887, and notice of contest was
served September 7, 1887. Hearing was continued to the second Tues-
day in Mareh, 1888, and again to July 5, 1888, and depositions of cer-
tain witnesses for contestant ordered taken before a commissioner of
Montgomery, Alabama, June 27, 1888, On the day appointed for the
taking of said depositions eontestant appeared in person and by his
attorneys, Samuel Thompson and W. E. Brown, Claimant also ap-
peared in person and by bhis attorney, and several witnesses were sworn
and testified, and their testimony transmitted to the local office.

July 31, 1888, this case having been called for final hearing W. E.
Brown appeared as attorney for contestant.

Claimant appeared in person and by attorney and moved that the
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testimony taken before the commissioner at Birmingham, be excluded
from the record and not considered in this case for the reasons that one
of contestant’s attorneys (Samuel Thompson) was at that time and is
now disbarred from practicing or appearing in any manner as an attor-
ney or agent for any one before the local land office ; and that the as-
sociate attorney (W. E. Brown), who appeared for contestant before
said commissioner, “ was, at the time that Wood and Sharitt made
their applications before the local land office, the chief clerk in charge
of the register’s office, and as such had charge of the applieations, and
particularly do the records show that lLe had’charge of and did the
letter writing in the matter of the application of said Sharitt,” and
‘further asked that said Thompson and Brown be each excluded from
appearing as atorneys in this case in any foture proceedings therein.

W. E. Brown in reply to said motion stated that he (Brown) was em-
ployed by contestant as his attorney March 5, 1888, that he was not
connected with Samuel Thompson in this case; bhat he had known

- that Thompson had been disbarred by direction of the Secretary of the
Interior, July 14, 1888, that he (Brown) appeared before the commis-
sioner as Sharitt’s attorney and conducted the examination of witnesses. ~

The local office overruled claimant’s motion and held that ¢ We can
see- no legal reason why W, E. Brown should not act ag attorney for
Sharitt.”

Claimant appealed and on October 12, 1838, your office. affirmed the
action of the local office, whereupon claimant appealed to this Depart-
ment.

The ruling of the local officers upon the motion to exclude the testi.
mony in this case was interlocutery and therefore was not properly
subject to appeal. The proper eourse would have been for your office

“to dismiss the appeal and return the case to the local office for a final

decision. Inasmuch, however, as this was not done, and as a dismis-
sal of the appeal now would tend to protract litigation, it would seem
to the interest of all concerned to have the question here presented
determined at this time, and I have for these reasons concluded to
-consider and pass upon this appeal.

It appears that said W, E. Brown, whose right to appearas attorney
in the taking of the depositions in questwn is in dispute, was in the
month of August, 1886, when the respective applications of Wood and
Sharitt were presented, chief clerk in the register’s office and that he
continued in that position until October 18, 1886, when he resigned.
The decision of your office is upon the theory that the section referred
.to and the decision of this Department in the case of Luther Harrison
(¢ L. D., 179), do not apply in this case. I do not understand upon
what ground such conclusion is based. / The decision referred to is
broad enough to cover all clerks or employés and was evidently in-
tended to do so. | The letter of your office (3 B. I.. P., 399), holding that

i this seection of yﬁe Revised Statutes does not apply to employés of the
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local land offices was not approved by this Department and did not
overrulethedecision in the Harrison case. Thatletter refers toanopinion
of the Attorney-General (15 Op., 267), holding that under the act of
March 3, 1877, providing for the transmission through the mails free of
postage, letters, etec., relating exclusively to the business of the govern-
ment, the use of the official envelopes provided for was limited to the
Executive Departments and the bureaus or offices therein at the seat of
government and did not extend to subordinate officers throughout the
country. The langnage used in the section now under consideration
" is, however, broader and at the same time more specific in its deserip-
tion of the persons falling within its provisions than was the act then
being construed by the Attorney-General. Section 452 of the Revised
Statutes which prohibits ¢ the officers, clerks, and employés in the Gen-
eral Land Office from purchasing the public lands has been and is held
to include clerks and employés in the local offices. \The section now
under consideration relates to any person employed ‘‘as an officer,
clerk, or employé in any of the Departments ” and must be held to in-
clude persons employed in the local offices. The arguments employed
in the decision in the Harrison case are just as -applicable to this class
of employés as to any other,/ Brown was not at the time these deposi-
tions were taken, under the provisions of section 180 Revised Statutes,
entitled to appear as an attorney in said case and the proceedings had

at his instance as such attorney cannot be recognized Ly this Depart. -

ment,

The deecision appealed from is reversed, and the objection to the
depositions so taken is sustained. The papers in the case are here-
with returned, and you will direct the local officers to proceed with the
hearing in this case with as little delay as possible.

DESERT LAND ENTRY.—-ALIENATION . —COMPACTNESS.
THOMAS HUNTON.

An oral promise of the claimant to convey, after perfection of title, a portion of the
land in payment of money advanced for the reclamation thereof, does not neces-
sarily call for cancellation of the entry where good faith is apparent.

The nature and location of land, its means and facilities for irrigation and the right
of adjacent entrymen are properly matters for consideration in determining whether
a desert entry is sufficiently compact to answer the requirements of the law.

A desert entry may be referred to the board of equitable adjudication where the final
proof is not submitted within the statutory period, and the delay is satisfactorily
explained.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, July 10, 1890.

The record in the case of Thomas Hunton shows that on the 24th
day of March, 1880, he made desert land entry No. 178, for the NE.
4 and SE. 1, sec. 15, the NW. % of the SW. 1 and 8. § of SW. }, sec.

5\
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14; the NW.  and NE. } of SW. 1, sec. 23, T. 23 N., R. 67 W., Chey-
enne, Wyoming, and made final proof and payment on the 19th day
of August, 1884, and received final certificate No. 121, September 8,
1884,

By your office letter of July 27, 1887, this éntry was held for cancel-
lation, on the ground—

(1) That in his final proof, Hunton admitted that he ha,cl agreed to leb his brother
have one-half the land.

(2) That the entry is not sufficiently compaet, the distance from the northernmost
to the southernmost boundary being one and three-fourths miles.

(3) That proof was not made until subsequent to the expiration of the statutory
period.

.

On the 6th Oectober, 1887, Hunton made application, accompanied
by affidavit, for a hearing, which was afterwards withdrawn, and on
March 21,1889, a stipulation was signed by E. N. Bonfils, special agent
of the General Land Office, and Gibson Clark, attorney for Hunton,
with the approval of the Commissioner of the General Land Office,

- *‘that the facts alleged in said affidavit (meaning the affidavit of Hunton
“aforesaid) are true and that said affidavit sets forth all the facts material
to said matter, and that the said matter may be considered and deter-
mined upon the facts sets forth in said affidavit.” )

On consideration of said facts, your office on April 11, 1889, again held
said entry for cancellation, from which decision Hunton now appeals to
this Department.

The affidavit referred to reads as follows :

Thomas Hunton being first duly sworn on his oath, says:

I am the same person who made the above described desert land entry. I made the
entry originally at the Cheyenne Land Office on the 24th day of March, A. D. 1880.
The number of my declaration being 173. I made said entry in good faith for my
own exclusive use and benefit, and paid the first payment of 25 cts. per acre therefor
out of my own personal monies. Thereafter 1 expended in the improvement and rec-
lamation of said lands at least six hundred dollars out of my own personal monies,
but the land costing me very much more to reclaim it than I had at first expected, T
from time to time borrowed money and procured assistance from my brother, John

unton, to the amount of four thousand dollars, the greater portion of which sum I
tIsed in bulldmgdltches upon, feneing, irrigating and otherwise improving this land.
This money I received from my brother John Hunton in and during the years 1881,
1952 1883, and 1884. He had no interest of any kind whatever in the land, and there
Was no agreement of any kind between us that he ever should have anyinterest of any
Kind in it, until some time in the year 1834, about the time I made final proof upon the
land and after I had fully reclaimed it, that he spoke to me about the amount of money
Le had advanced me as hefore stated, and I then told him that after I had proved up
on the land and acquired title to it, he might have a one-half interest in it in pay-
ment of the ameunt T owed him, if he desired it. There was no written_agreement
between us, conveying or promising to convey any part of the land or any interest in
it to him, and no other agreement of any kind coneerning said land between us, than
that above stated, which was wholly verbal. It was the facts above set forth and
none other, which led me to make the statement in my final proof in answer to ques-
tion 18, asset forth in my final proof deposition, and I made said statement simply in
order that I might fairly, fully and truthfully piace the officials of the land office in
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full possess on of all the facts in the case. Inregard to the alleged waut of compact-
ness iiz the form of the enfry, it will be impossible to make the entry in more compact
form, except by the relinguishment of certain portions, to do which would be a total.
loss, for the reason that there dre no vacant, unoceupied public lands adjoining the
lands in this entry, as I am informed and believe. I kuow there are none which can
be irrigated and reclaimed.

~ Inregard to the allegation that the proof was made after the expiration of the stat-
utory period, I have this to say. Either late in the year 1883 or early in the year
1884, I was cailed upon by the Cheyenne land office to show eanse why my said entry
should not be‘canceled for my failare to make proof and final payment within the
statutory period. Thereupon I filed in said land office my affidavit sesting forth the
yeasons which had prevented me from fully reclaiming said land within said period.
This affidavit, by letter dated February 25, 1884, was duly transmitted to the Hon.
Commissioner of the General Land Office at Washington, D. C., and proved to be a
satisfactory explanation of my said failure. Thereupon on orabout August 20, A. D.,-
1884, I filed in said Cheyenne Land Office the final proof depositions of myself and my
two witnesses. These depositions were not atsaid time received or acted npon by the
register and receiver of said Land Office, but under date of August 20, 1834, and with
letter of that date, were transmitted by the register of said Land Office to the Hon.
Commissioner of the General Land Office at Washington, D. C., for his instructions.
8aid final proof depositions were received by the Commissioner of the General Land
Office, and having been examined by him, were under date of August 30, 1834, by
letter *C’ Vol.i, Page 372, of L, Harrison, Assistant Commissioner, returned to reg-
ister and receiver at Cheyenne, Wyoming, with instructions to permit me to complete
my said entry, which I accordingly did, on the 8th day of September, 1384.

Four questions naturally arise in the determination of this case.

1st, Ought the entry be canceled because, as admitted in the affida:
vit, Hunton told his brother about the time he madehis final proof that
he would let him have a half interestin the land when he had perfected
his title, in payment of the four thousand dollars loaned or advanced
to him by his brother and expended in the reclamation of the land ?

I think this question should be answered in the negative. The first
section of the act of March 3, 1877 (19 Stats., 377), provides: .

That it shall be lawful for any citizen of the United States, or any person of requi-
site age, ¢ who may Dbe entitled to become a citizen, and who has filed his declaration
to become such’ and upon payment of twenty-five cents per acre—to file a deelara-
tion under oath with the register and the receiver of the land distriet in which any
desert land is situated, that he intends to reclaim a tract of desert land not exceeding
one section, by conducting water upon the same, within the period of three years
thereafter. Provided however that the right to the nse of the water by the person so
conducting the same, on or to any tract of desert land of six handred and forfy acres
shall depend upon bona fide prior appropriation: and such right shall not exceed the
amount of water actually appropriated, and necessarially used for the purpose of
irrigation and reclamation : and all surplus water over and above such actual appro-
priation and use, together with the water of all, lakes, rivers and other sources of
water supply upon the public lands and not navigable, shall remain and be held free
for the appropriation and use of the public for irrigation, mining and manuvfact-
uring purposes subject to existing rights. Said declaration shall deseribe partieu-
larly said section of land if surveyed, and, if unsurveyed, shall describe the same as

“nearly as possible without a survey. At any time within the period of three years
after filing said declaration, upon making satisfactory proof to the register aund re-
ceiver of the reclamation of said tract of land in the manner aforesaid, and upon the
paywment to the receiver of the additional sum of one dollar per acre for a tract of
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land not exceeding six hundred and forty acres to auy one persou, a patent for the
same shall be issued to him. Provided, that no person shall be permitted to enter
mors than one tract of laud and not to, exeeed six hundred and forty acres which
shall be in compact form.

7~ There is nothing in this act to preclude a sale of the land after the
consummation of an_entry. ’

The regulatious of the Secretary for the guidance of the Commis-
sioner in the observance of the statute (5 L. D., 708), among other
things provide:

Desert land entries are not assignable, and the transfer of such entries, whether
by deed, contract, or agreement, vitiates the entry. An entry made in the interest
or for the benefit of any other person, firm, or corporation, or with intent that the
title shall be conveyed to any other person, firm, or cor poration, is illegal.

It will be observed that the first clause of the regulation has refer-
ence only to the transfer of the entry.

L~ Accepting as a fact that a transfer of the entry is violative of the
statute, as well as the instructions, and will not be tolerated, yet the '
affidavit which contains the admitted facts shows that there was no
actnal transfer, and I am impressed with the belief that the entrymen
intended no wr ong, but desired only to repay his brother for advances
made him to aid him in the reclamation of this traet, sothat [ am loath
to impute bad faith to him, and presuming honest intentions, I think
that this clause needs no further consideration to show that there has
been no violation thereof.

2d. Was the “entry made in the interest or for the benefit of any
other person, etc., or with the intent that the title should be conveyed
to any other person, firm, or corporation.” On this point the affidavitis
positive, and its truth being admitted, it is only necessary to refer to it.
He says: “I made the entry in good faith for my own exclusive use and
and benefit.” Tinding that its reclamation would cost a great deal
more than he had anticipated, after expending $600 of his own money,
he was compelled to borrow $4,000 from his brother.

The statement of the entrymsan impresses me as frank, honest, and
manly, and I think no one who reads that portion of the affidavit will
come to any other conclusion than that the entryman made this entry
for his own benefit, but from a desire to pay his brother the money
which he had borrowed of him, he was willing to deed him one-half of
the land. It may be that the undertaking was beyond his means and
that the law will not uphold the entry by & poor man of such large
tracts upou borrowed capital to work a reclamation, and when irriga-
tion of the tract is complete and the certificate issued, deed a portion
thereof in satisfaction of the debt, or to accomplish indirectly what is
directly prohibited, but in this case no such transfer has been consum-
mated and I can not believe if the entryman had intended to violate the
law in this respect that he would have been so frank and open about
it. Usnally frauds are not perpetrated in that way.
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3d. Has the entryman complied with the law in the matter of com-
pactness of entry ?

In your holding this entry for cancellation on the ground that the -
entry was not sufficiently compact, you seem to have been guided by a
regulation formerly in force in your office, which provided that ¢in no
case where the fuil quantity of six hundred and forty acres is entered
will the side line on either side be permitted to exceed one mile and a
quarter.,” -

In the case of Francis M. Bishop (5 L. D., 429), Secretary Lamar
eliminated this provision of the regulation as being in confliect with the
spirit of the law providing for desert land entries; that it operated as
an obstruction, rather than an aid to its execution.

It is impracticable to establish inflexible rules which shall govern
the shape or form of an entry., Each case must depend upon the cir-
cumstances surrounding it and whether an entry shounld be regarded
as sufficiently compact to answer the requirements of the law must de-
pend largely upon the nature and location of the land, its means and
facilities for irrigation and the rights of adjacent and surrounding entry-
men.

In the case of William Thompson (8 L. D., 104), the question of com-
pactness is discussed at some length, and many cases cited where
entries have been allowed, although the land entered was quite as ob-
Jjectionable so far as compaectness is eoncerned as in the case now under
- consideration. .

James S. Love (b L. D., 642) entered 173.44 acres, and his entry was |
a mile in length. Tt was held for cancellation by your office because
not compact Acting Secretary Muldrow reversed the decision ou ap-
peal, and held that it appeared of record that the lands:immediately
adjoining the entry
have all been entered under the desert land law by other parties so that there (is) no-
way of rendering said entry more compact than itis and still retain the same quantity
of land. The case is precisely like that of Ann E. Miller, decided by this department
May 22, 1886. In that case the entry was a mile long and quarter of a mile wide,.
and the adjoining lands were all appropriated by other persons, and her entry was.
allowed to stand. :

‘While the decisions of this Department have not been uniform upon
the question of what should be considered a compact entry, within the
meaning of the statute, yet they have invariably been liberal in the
construction of the law, where the entryman has acted in good faith in
making his entry and in reclaiming the land, and especially where, as
in this case, the surrounding land has all been entered and the rights.
of other entrymen have not been invaded or molested. This entry is a
mile and three-quarters in length; its greatest width being one mile,
diminishing north and south from the center to one half mile at the
northern extremity and one-fourth at the southern. No suspicion of
the lack of good faith can be attached to the entryman; he bas fully:

¢



32 DECISIONS RELATING TO THE PUBLIC LANDS.

reclaimed the land, at an expense of four thousand dellars, and has
made valuable improvements thereon, and as the entry can not be
reformed without loss to the entryman, it will be held to meet the
requirements of the statute in relation to eompactness.

4th, Should the entry be eanceled because the claimant did not sub-

mit his proof within the three years provided for in the statute ?

L.think not. The admitted facts fully explain the cause of the delay

and while it is the repeated holdings of the Department that it has no
power to extend the statutory time within which the proof shall be sub-
mitted to this class of cases, yet where good faith is shown in the mat-
ter of reclamation and no adverse interests have attached, entries made
out of time have been authorized and upheld in numerous cases. Mar-
tha W. Fisher, 9 L. D., 430; Edward C. Simpson, 9 L. D., 617; George
W. Mapes, 9 L. D., 631; George F. Stearn, 8 k. D., 573.

It appearing to my satisfaction that the entryman has acted in good
_faith, that he was allowed to make final proof after the time prescribed
" by the statute (the proof in other respects being satisfactory), and there

being no adverse claim, the entry will be submitted to the Board of
Equitable Adjudication for confirmation.
The decision of your office is accordingly moditied.

COAL DECLARATORY STATEMENT-SUIT TO VACATE PATENT.
JAMES D. NEGUS ET AL.

One who has had the benefit of a coal declaratory statement is disqualified thereby
to enter under a second filing.

A coal declaratory statement, offered during the pendency of a previous application
to file made for the benefit of the same applicant, though in the name of another,
confers no right as against an intervening adverse claim.

An applicant for the preference right to purchase coal land under section 2348 R. 8.,
must be in actual possession of the land when he applies for such right, and the

WV labor expended and improvements made must be such as to clearly indicate his
good faith,

Suit to set aside patent will not be advised by the Department in the absence of a
spucific showing of facts sufficient to justify such action.

Secretary Noble to the Commissioner of the General Land Office, July 12,
1890.

By letter dated September 21,1886, your office transmitted (with other
papers) for consideration by this Department the petition of James D,
Negus and Thomas C. Clark, by James D. Negus his attorney in fact,
filed Marclt 2, 1883, asking that the patent issued to Jesse Bell for the
SE. { of Sec. 7, and to John Bell for the SW, 1 of Sec. 8, T. 21 N,, R.
116 W., Evanston, Wyoming, ‘“be recalled or proceedings . . insti-
* tuted to cancel them ” and also the separate petitions of Thomas W. B.
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Hughes and Orlando W. Joslyn each, by James D. Negus attorney in
fact, filed November 24, 1834, for the institution of suit “in thename of
the United States to cancel ” the patents issued respectively to William
F. Bechel for the SE. % of said section 8, and to Edgar M. Morseman
for the NE. 1 of See. 17 in the same town and range. ’

The said petitions although addressed to the Department were filed
and have been altogether ‘with the accompanying and additional papers
considered in your office where counsel for the petitioners and for the
patentees have been heard orally and npon brief.

By the said letter of September 21, 1886, whereby the sa,ld patents

- are sustained, your office sets out that “gll papers bearing upon the
matter including the contest cases of Abner G. McDaniel ». William
Bell, James D. Negus v. Alfred G. Lee, and Thomas C. Clarke v. James
H. J ohnson, which are referred to by counsel “for petitioners” have
been forwarded “informally and without scheduling” to the end that
the facts may be fally before the Department.

The record 1n the said case of MeDaniel v. Bell was (in response to a
letter from counsel for the former) by letter dated November 17, 1887,
returned by the Department to your office for appropriate action.

Thereupon your office on January 21, 1888, sustained the eash coal
entry of McDaniel for the NE. 1 of section 18 in said township 21. This
action was affirmed by the Department on July 1, 1889 (9 L. D., 15),
when the accompanying record was returned for the files of your office.

Sundry papers relating to the said case of Clark v. Johnson involv.
ing the SE. 4 of NW. 1 of said section 8, and to the said case of Negus
v. Lee mvolvmg the SE 1 of NE. } of said section 7, are with the pend-
ing petitions.

The plat showing the public survey of said township 21, was filed in
the local office on. April 7, 1882.

On April 25, 1882, the sa,xd Morseman, Bechel, John and J esse Bell
made respectively coal cash entries (upon which sald patents are based)
at $20 per acre, (Sec. 2347 R. 8., Act of March 3, 1873, 17 Stat., 607),
for the several quarter sections heretofore described.

Subsequently to the date of said entries the said petitioners respect-
jvely applied to file certain coal declaratory statements in conflict there-
with. i

These filings were offered (apparently by Negus) at the local office in
manner following:

Joslyn, June 3,1882, W. § NE. } and W. % SE. 1 of said Sec. 17, -
Hughes, June 3, 1882, N 3 SH. % and 8. 31 NE. £ of sald Sec. 8, Clark,
June 3, 1882, S. % NW. 1 and N. %- SW. 1 of sald Sec. 8, Negus, June 5,
1882, 8. 3 NE. £ and N, g— SE. £ of said Sec 7.

All of said ﬁhngs were rejected at the local office by reason of con- -
fliet with said cash entries.

Appeals from this action were respectively filed by the petitioners in
the local office on July 3, 1883, from whence they were transmitted to

2497-—voL 11——3
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your office by letter dated July 8, 1882, where, as stated by your office,
they were received July 15, 1882." ‘

It appears that the said cash entries were ¢ posted ” on the tract books
of your office on June 6, 1882, that they were then “ marked ‘special’
and were examined and-approved for patent on July 10 and 12, and
patents issued dated July 15,1882,” that the appeals just mentioned
were accordingly dismissed July 29, 1882, that appeals from such dis-
missal were forwarded from the local office on Angust 14,1882, and that
the same “were retained in your office by informal request of appel-
lant’s attorney.”

The petitioners claim a preference right under section 2348 R. S., to
purchase the fracts embraced in their said declaratory statements.

It is set out in various affidavits (mostly madé by said Negus) and
also in the pending petitions that the petitioners several claims were
surveyed, staked, posted with notice and recorded among the county
records during the spring of 1881, that work in developing said claims
was then done by men employed by Negus, that in suech work there
was expended on Negus’ claim $77, on Clark’s $44, on Hughes’ $250
and on Joslyn’s over $500, that such work was begun upon the Negus
and Clark claims on March 21, 1881, and upon the Hughes and Joslyn
claims on April 5, and May 25, 1881, that the men thus employed were
driven by Jesse Bell with threats and fire-arms from the claims of
Negus and Clark on April 2, 1881, and in like manner from the claims
of Hughes and J oslvn by Wllham Sutton and others on June 15,
1881, and that petitioners have since been prevented from working sald
clalms by reason of the *threats and interferences?” of said Bell and
Sutton.

The material allegation made by the petitioners is fo the effect that
they had each acquired a preference right to enter the tracts included
in their respective filings and that the said conflicting cash entries upon
which the patents in question are based were made subject to such
rights.

Section 2347, supra, provides that a duly qualified person shall
“upon application to the register of the proper land office have the
right to enter (in the manmner prescribed) by legal subdivisions any
quantity of vacant coal lands of the United States * not otherwise ap-
propriated or reserved by competent authority not exceeding one hun-
dred and sixty acres to such individual person.”

Section 2348, supra, provides that any qualified person who has
opened and improved or shall hereafter ¢ open and improve any coal
mine or mines upon the public lands and shall be in actual possession
of the same” shall be ‘“entitied to a preference right of entry under
the preceding section ef the mines so opened and improved.”

If, therefore, the petitioners had acquired and were in possession
of such preference rights of entry at the date of the cash entries by the
patentees it would seem under the sections cited that said cash entries

a
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have been allowed in contravention of said rights and that the patents
based thereon (in so far as they conflict with the petitioners claims)
should be set aside. h

But proceedings to vacate a government patent will not be advised
by this Department in the absence of a sufficient showing. Thomas J.
Laney (9 L. D,, 83). .

Your office in this eonnection found that the petitioners had failed to
“ make out so strong a case of prior right as to warrant the government
in attacking the title” conveyed by the patents in question.

In this conclusion I fully eoncur.

In the case of MeDaniel v. Bell, supra, involving land adjoining that
embraced in the said patent to Jesse Bell, the Department found in ef-
fect that one William Bell, who on May 11, 1882, applied to file a coal
declaratory statement for such land and who, by direction of your office,
was allowed to do so in July following, had made such application and
filing in the interest and for the benefit of the said James D. Negus.

Rule 9 of the Circular, approved July 31, 1882, (1 L. D., 687), pro-
vides that ¢ One person can have the benefit of one entry or filing only.
He is disqualified by having made such entry or filing alone or as a
member of an association.” This rule is in my opinion fully sustained
by sections 2348, 2349 and 2350, Revised Statutes.

The said application by William Bell for the benefit of Negus having
been subsequently allowed and having been made prior to June b, 1882,
it follows that on the latter date when Negus applied to file as stated,
in conflict with the cash entry of Jesse Bell, he was not qualified to enter
land under the act of 1873 supra and could therefore acquire no rights
as against such entry. .

. Consequently it is unnecessary to further consider the said petition
of Negus and Clark, except so far as it relates to the claim of the
latter. '

1t is set out in said petition that the men (employed by Negus) who
& had been working and representing the claim of Thomas C. Olark as
well as the claim of James D. Negus?” from March 19, 1881, after being
driven from the latter’s claim by Jesse Bell ( who entered the mouth
of the tunnel made and worked by them, and drew a revolver and
pointed it at them and notified them to leave the claim or take the con-
sequences) on April 2, following, resumed work the same day on the
Clark claim whence they were driven?” in like manner and with like
threats and fire-arms by the said Jesse Bell. That the said James D
Negus and Thomas C. Clark have since said time been prevented from
resuming work on their respective claims by reason of the threats and
interferences of the said Jesse Bell and others acting in concert with
him, who made threats ¢ to shoot any men who shonld commence work.
ing thereon.” ,

By the circular of July 31, 1882, supra, section 18, the Department
held that the “opening and improving of a coal mine in order to con-
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fer a preference right of purchase must not be considered as a mere
matter of form ; the labor expended and improvements made must be
such as to clearly indicate the good faith of the ¢laimant,”
“ And the statute (section 2348, supra) further requires the applicant
’ \\\for such preference right to be in actual possession of the land at the
{_time when he seeks to exercise such right.

The affidavit of Clark contained in the coal declaratory statement
presented as stated for him by Negus, made in New York, May 25,
1882, sets out that he is personally unacquainted with the land, that he
has expended from March 19, to April 2, 1881, $44 in * tunnelling and
cross cutting.” ‘

The petition of Clark and Negus sets out “that said declaratory
statement showed that the said Clarke had expended the sum of $44
in working and developing said claim.”

For more than a year prior to his application to file as stated in June,
1882, the tract claimed for Clark was admittedly neither in his posses-
sion nor subject to his control.

His meagre and vaguely described improvement of the land could
not therefore be considered were it not for the general allegation in the
said petition to the effect that since the said eviction of his agents in
April, 1881, he has been kept out of possession of his claim by the
threats of Jesse Bell.

The petitioners (Negus and Clark) however, make no specific showing
in support of such charge. “‘They fail to set out when, or to whom, or
how often the said threats were made, or to describe the attendant eir.
cumstances, nor do they allege or offer to prove that Jesse Bell or
hose with him had acted in the premises for the benefit of John Bell
whose patent conflicts with the claim of Clark. Neither does it ap-
pear that any effort has been made by or for Clark to regain possession
of the land.

Conceding therefore that Clark’s agents were as alleged forcibly dis-
possessed in April, 1881, the showing made by him in behalf of the pres-
ent petition does not (under the circumstances) in my opinion, warrant
the belief that his preference right to which he alleged the cash entry
of John Bell (made in April, 1882) was subjeet, can be successfully
maintained.

The petitions of Joslyn and Hughes set out that at the times stated
in April and May, 1881, the men employed on their respective claims
were driven therefrom by William Sutton, and ¢ four other armed men
acting in concert with him,”

The affidavits of William Bell (apparently the same party who had
filed as aforesaid for Negus) filed with said petitions set out that Sutton
had then claimed the said tracts for the Union Pacific R. R. Co., and
that (Sutton) for some weeks thereafter had kept armed men on said
claims to drive off the petitioner’s employees. The petitioners, how-
ever, neither allege or.offer to prove that the conilicting entries of
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Morseman and Bechel were made in the interest of said company or
that Sutton was in the employ or acting at the instance of said entry-
men.

The petltloners (Joslyn and Hughes) alleged generally that since the
said dispossession of their agents, they have been kept out of the pos-
session of their claim by the threats and interferences of Sutton and
others, but make no specific showing in support of such charge.

The matters presented by the petitions last mentioned being in all
material respects similar to those presented by that of Clarke, T'must find
for the reasons heretofore stated, in connection with the latter, that the
preference rights alleged by Joslyn and Hughes have not been suffi-
ciently shown.

The claims of the petitioners are based upon the rights they may have
aequired in preference to those of the patentees. They have failed to
make a satisfactory showing of such rights. Consequently the Depart--
ment in the absence of a sufficient showing would not be warranted in
recommending suits for the cancellation of the patents involved.

The pending petitions are accordingly denied.

This disposition of the ecase renders it unnecessary for me to discuss
the matters attending the issue by your office of the patents referred to
or such other matters as may be presented by the record.

CALIFORNIA SWAMP LAND—ACT OF JULY 23, 1886.
ALLEN ET AL. v. MCCABE.

The title to land segregated and sold by the State of California as swamp prior to the
act of July 23, 1866, is confirmed to said State by the second clause of section 4 of
said act, if the segregation survey conforms to the system of surveys adopted by
the United States.

The supervision of the Commissioner of the General Land Office, in the matter of
approving township plais constructed by the United States surveyor general
showing segregation surveys made by the State prior to said act, is limited o
ascertaining whether said surveys conform to the system of surveys adopted by
the United States, and if so found, he is not authorized to withhold his approval.
Semble, if fraud is alleged the Commissioner may refuse his approval.

Secretary Noble to the Commissioner of the General Land Office, July 12,
1890.

T have considered the appeal of the State of California, in the case of
said State ex rel. J. E. Allen, and J. R. Rice, v. The United States ex rel.
W. B. McOabe, from the decision of your office of January 25, 1887,
holding for rejection the claim of the State under the swamp land grant
to lots 2, 3 and 4, of section 28, and lot 1 and the NE. % of the \TW %
of section 33, T. 14 N., R. 9 W., M. D. M., California.

The State claims under the act of September 28, 1850 (9 Stat., 519—
section 2479, Revised Statutes) whereby it was granted ¢ the whole of
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the swamp and overflowéd lands, made unfit thereby for cultivation and
remaining unsold on or after the twenty-eighth day of September A. D,
eighteen hundred and fifty ” and under the act of July 23, 1866 (14 Stat.,
218) to quiet land titles in California.

February 27, 1884, the relator William B. McCabe made homestead
entry of lot 1, and the NE. 1 of the NW. }, of section 33, and lots 2, 3
and 4 of section 28, in said township. _

July. 23, 1873, the receiver of the land office at San Francisco for-
warded the application of the State of California ex rel. Charles Good-
win, to have lots 4 and 5, section 28, and lot 1 and the NI. } of the
NW. % of section 33, T. 14 N., R. 9 W, listed as swamp and overflowed
land under the act of July 23, 1866. Accompanying said letter was the
following statement :

No adverse claim. It appearing that the State sold said land prior to July 23,
1866—to wit, in 1860—we recommend that the same be listed to the State.

H. E. ROLLINS, register,
CHas., H. CHAMBERLAIN, receiver.

With the letter was transmitted a certified copy of survey No. 18, of
the N, § of the NW. 1 of section 33, and the south fraction of the SW,
4 of section 28, containing ninety-seven acres, made March 14, 1860, by
T. J. DeWoody, county surveyor of Napa county, in accordance, as he
states, with the act of the legislature approved April 18, 1859, and the
instructions of the surveyor-general.

This is the land J. R. Rice bought from the State as H. A. Higley,
register of the State land office certifies, under date of August 1860.
The certificate states that upon payment of the amount agreed upon and
the confirmation of the State’s elaim, Rice will be entitled to a patent
for the tracts described. The amount paid by Mr. Rice in 1860, was
twenty-seven dollars and sixteen cents, being twenty per cent of the
purchase money and the first year’s interest, for ninety-seven acres of
swamp and overflowed land. In each of the years 1861, 1862 and 1863,
he paid $7.76 annual interest; in 1867 $23.28 being interest to April 1,
1868 and on May 12, 1868, $77.60 being payment in full, was made.

September 15, 1862, Rice, for value received, sold all of his interest in
said lands to Charles Goodwin.

Survey No. 19, also transmitted, was of fractional southeast quarter of
section 28, T. 14 N., R. 9 W., containing eighty-five and a half acres
and was made March 13, 1860, by T. J. DeWoody, county surveyor of
Napa county. As in the previous case, the county surveyor certified

- to the correctness of the survey. This is the land James E. Allen ap-
plied to purchase from the State, and for which he made the first pay-
ment in 1860, as H, A, Higley, register of the State land office certified
upder date of August 1, 1860. July 17, 1860, Allen paid $23.94 for
said land, being twenty per cent. of the purchase money with interest
for the first year. He paid the annunal interest of $6.84 for each of the
years 1861 and 1862. April 26, 1862, he assigned, for a valuable con-
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sideration, all his interest in said tract to James W. MeGaugh, who
paid interest of $6.84 for each of the years 1863, 1864, 1370, 1871,1872,
and on December 3, 1868, paid $25.27 for three years eight months and
nine days. April 30, 1869, for value received, McGaugh assigned all
his interest in said land to Charles Goodwin. )

August 23, 1884, the United States surveyor-general transmitted
plat of said township 14, showing the amendments made to the map
thereof in accordance with the segregation surveys made by the State
of California, in sections 28 and 33, prier to July 23, 1866, together
with the list of lands so segregated. This list embraces lots 4 and 5
containing 28.41 acres, and lots 1,2 and 3, containing 89.63 acres, in sec-
tion 28, as per survey 13, and the NE. } of the NW. 1 and lot 1, con-
taining 79.63 acres in section 33, as per survey 19, the whole amounting
to 197.90 acres.

Upon this list the register of the United States Land Office made the
following annotation :

.Returned by United States surveyor-general as upland on plat filed December 14
1869. Homestead entry for lot 4 by William B. McCabe, No. 5911, February 27,1884,

The above remarks apply also to these tracts (NE. 1 of NW. { and lot 1 section 33)
and also to lots 2 and 3 of these tracts.

October 22, 1884, there was transmitted the protest of William B.
MecCabe, who had made homestead entry of lots 2,3 and 4, section
28 and lot 1 and NE. £ of NW. 1 of section 33, T\ 14 N.,, R- 9 W.
against the application of the State of California to have said land cer-
tified to said State as swamp and overflowed land, and against the ap-
proval of any segregation or survey of said lands or any portion there-
of as swamp lands and overflowed land or otherwise. As grounds of
protest he alleged that no portion of said land is, or ever was, of the
character contemplated by the act granting swamp lands, that the State
had never selected or applied for any portion of said land prior to the
homestead entry of said McOabe ; that whatever claim said State may
have had is barred by the lapse of time and its own laches, and that the
pretended survey of said lands under the authority of the State of Cal:
ifornia does not conform to the system of surveys adopted by the United
States. .

By your office letter of May 12, 1885, you ordered a hearing under the
last paragraph of section 4, of said act of 1866, to ascertain the actual
character of said tracts September 28, 1850, and your said order of a
hearing seems to be based upon the statement of the register of the
local office, that said land is returned as ¢ upland” by the United States
survey of 1869. _ _

Upon the testimony taken at this hearing the surveyor general found
that said land was swamp or overflowed land at date of the grant and
as such passed to the State, but on appeal of McCabe for the United
States, your office by the decision complained of reversed said decision
and held the claim of grantees under the State for cancellation.
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The issues raised seem to be two; first, was a hearing properly or-
dered, and second, if so, is your decision sustained by the evidence ?

1t is claimed by the grantees of the State that by the second clause
of section 4, of the act of 1866, the title of the State was quieted in the
grantees under the facts shown in the record and that no hearing could
be legally had and no inquiry could be made as to the character of the
land.

The appeal of the State is based substantially upon the claim that
your said decision is not supported by the evidence and is contrary to
law, specifically alleging that said decision is contrary to the provisions
of the act of Congress of July 23,1866, and particularly to the provis-
ions of the second clause of the fourth section of said act.

The aet of July 23,1866 (14 Stats., 218), provides in said section four
as follows :—

That in all cases where township surveys have been, or shall hereafter be, made
under authority of the United States, and the plats thereof approved, it shall be the
- duty of the Commissioner of the General Land Office to certify over to the State of
California, as swamp and overflowed, all the lands represented as such upon such
approved plats, within one year from the passage of this act, or within one year from
the return and approval of such township plats. The Commissioner shall direct the
United States surveyor general for the State of California, to examine the segrega-
tion maps and surveys of the swamp and overflowed lands made by said State; -and
when he shall find them to conform to the system of surveys adopted by the United
States, he shall construct and approve township plats accordingly, and forward to the
general land office for approval; Provided, That in segregating large bodies of land,
notoriously and obviously swamp and overflowed, it shall not‘be necessary to subdi-
vide the same, but to run the exterior lines of such hody of land.

- In case such surveys are found not to be in accordance with the system of United
States surveys, and in such other townships as no survey has been made by the United
States, the Commissioner shall direct the surveyor general to make segregation sur-
veys upon application to said surveyor general by the Governor of said State, within
one year of such application, of all the swamp and overflowed land in such townships,
and to repert the same to the general land office representing and describing what
land was swamp and overflowed under the grant, according to the best evidence he
can obtain. If the authorities of said State shall claim as swamp and overflowed any
land not represented as such upon the map or in the returns of the surveyors, the
character of such land at the date of the grant, September twenty-eight, eighteen
hundred and fifty, and the right to the same, shall be determined by testimony, to be
taken before the surveyor general, who shall decide the same, subject to the approval
of the Comnissioner of the General Land Office.

The legislature of the State of California enacted several laws, begin-
ning with the act of 1855, for the purpose of ascertaining and segrega-
ting the swamp and overflowed lands granted to the State by the act
of September 28, 1850 (9 Stats., 519), but which by reason of the failure
of the Secretary of the Interior to eertify the same to the State under
the second section of said act had not yet become available for purposes
of sale or reclamation. The aect of said legislature under which the
sales of the land in controversy were made by the State was an act ap-
proved April 21, 1858, (General Laws of Cal., 1850 to 1864, page 592),
which provided that any qualified citizen of the State might have a
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segregation survey of any alleged swamp land which he desired to pur-
chase, by filing the affidavit provided for by section two of said aet, in
the office of the surveyor of the county in which the land, or the greater
part of it, might be situated. _

No general segregation law was enacted until 1861. .

With his letter of August 23, 1884, the United States surveyor gen-
eral transmitted a plat of said township 14, showing the amendments
made to the map thereof in accordance with the segregation surveys
made by the state of California in section 28 and 33 prior to July 23,
1866. The lots described are lots 1,2, 3, 4 and 5, section 23, and lot1
and the NE. 1 of the NW. £ of section 33 and the certificate is in the

words following:
U. 8. SURVEYOR GENERAL'S OFFICE,

. San Francisco, Cal., July 23, 1884,

I hereby certify that the above is a correct list of the lands in township 14 north,
range 9 west, Mount Diablo base and meridian, selected and segregated as swamp
and overflowed lands by the State of California prior to July 23, 1866, as appears by
gertified copies of State segregation surveys now on file and of record in this office
and I further certify that the said surveys conform to the system of surveys adopted

by the United States. ‘

Attest. :
(SEAL.) W. H. BROWN,

U. 8. Surveyor General, Dist. of Cala.

By letter of November 14, 1887, you transmitted a diagramn of the
whole of said township 14, upon which was the following endorsement:

The above diagram of township No.14, north, range No. 9, west, Mount Diable me- -
ridian, showing amendments o sections 28 and 33, is strictly eonformable to the field
notes of surveys of swamp and overflowed lands in said sections, by T. J. Dewoody,
county surveyor for Napa county, made in April 1860, which are on'file in this office:
Said surveys have been examined and found to be in accordance with the United

States system of surveys and are hereby approved. . :
W. H. Browx,

U. 8. Surv. Gen. Cal.

U. 8. SURVEYOR GENERAL'S OFFICE,

San Francisco, California, August 23, 1884,

Upon the diagram lots 1,2, 3, 4, and 5 of section 28 and lots 1 and
the NE. 1 of thesNW. £ of section 53, are marked “swamp and over-
flowed lands.” In your said letter you say: ¢ Said plat has not been
approved by the Commissioner of the General Land Office.” )

It is contended by the counsel for McCabe that the surveys made in
1860, were illegal and void and were not in conformity with the laws of
the State or with the system of surveys adopted by the United States,
They discuss the State law and cite decisions of the supreme court of
Qalifornia as to its requirements. Into this discussion I do not think
it necessary to enter, because it was decided by Secretary Delano, De-
cember 5, 1871 (1C. L. L., 462), adopting the opinion of Assistant Attor-
ney (teneral Smith (id., 453), that the system of surveys adopted by the
United States meant those made on. the rectangular system as contra
distinguished from those made on the geodetic system.

The survey made by the State in 1860, being in conformity with the
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system of surveys adopted by the United States and the land having
been sold prior to the act of 1866, and when there was no adverse claim
to it, the State having made application for the same in due form and the
surveyor general of the United States having approved and constructed
a township accordingly and forwarded the same to the Commissioner
of the General Land Office, for approval, it is necessary to consider the
effect of the refusal of the Commissioner to approve the plat.

In the case of Wright and Roseberry, 121 U. S., where there was no
formal approval by the Commissioner of the township plat the court
treated its official use as approval and said, (p. 517):

, The representation of the lands as swamp and overflowed on the approved town-
ship plat would be conclusive as against the United States that they were such lands,
if they had not been patented before the return of such township plat to the Land
Office. The act of Congress intended that the segregation map prepared by author-
ity of the State, and filed in the State surveyor general’s office, if found upon exam=
ination by the United States surveyor general to be made in accordance with the
public surveys of the general government, should be taken as evidence that the lands
designated thereon as swamp and overflowed were such in fact except where this
would interfere with the previously acquired interests.

This language does not determine what constitutes the ¢ approved”
plats referred to, whether the approval must be by the surveyor gen-
eral alone or by both the surveyor general and the Commissioner.

After quoting the second clause of the fourth section of said act of
July 23, 1866, Secretary Schurz said in the case of the Central Pacific
Railroad v. State of (alifornia (4 C. L. O., 150):

The act of September 28, 1850, granted none but swampy or overflowed lands,
whereas the State had segregated both dry and swampy lands. The clause above
quoted was therefore enacted to make an end of controversy by confirming to the
State those lands which she had segregated in accordance with the system of surveys
adopted by the general governmenst. I am of the opinion that this clanse confirms
absolutely to the State all lands not in & state of reservation which had been segre-
gated by her prior to July 23, 1866, if the State surveys were made on the rectangular
system whether the lands had been surveyed by the United States or not, or whether
they were swampy or dry lands, provided no valid pre-emption or homestead claim
or other right had been acquired by any settler as provided in the first section of the
act.

The land in contrioversy having been actually segregated in 1860, by
a survey made under the laws of the State of California, and having
been sold by said State at that time, I am of the opinion that it comes
within the second clause of section 4, of said act of July 23,1866, and
that if such segregation survey was made in accordance with the rect-
angular system the title to the land was absolutely quieted to the State
by said act. -

In section 11, of the said act of April 21, 1858, of the legislature of
California, it was provided that,—

All surveys under the provisions of this act, shall be made according to the instruc-
tions of the surveyor-general, and shall be made to conform to the snrveysof the pub-
lic land by the general government, except that the lands held by actual settlers

shall be surveyed after what is known as the geodetic method and such geodetic sur-
veys shall be made to conform to the lines and boundaries established by such settlers.
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I am of the opinion that the supervision of the Commissioner for the
purpose of approving the township plats constructed by the United States
surveyor general of California showing such segregation surveys made
under the law of the State prior to July 23, 1866, extends only to ascer-
taining whether said segregation surveys were made in accordance with
the system of United States surveys, and if they are found to have been
so surveyed then the approval of the township plats follows as a matter
of course; but unless it appears that some other system was used, the
Commissioner can not refuse his approval, except perhaps in cases
where fraud may be alleged.

In the case at bar, counsel for homestead claimants alleged that said
surveys were not made in the method adopted by the general govern-
ment, but their specifications only allege certain informalities in the
affidavits upon which the surveys were based.

T therefore find that the segregation surveys of 1860 under which
appellants claim, do conform to the system of surveys adopted by the
United States, as certified by the United States surveyor general for -
California, and should be approved by your office, and that the hearing
before the said sarveyor general to determine the character of the land
was improperly allowed. i

Your said decision is accordingly reversed and said land may be cer-
tified to the State.

TIMBER CULTURE ENTRY—BREAKING.
LAMSON ». BURTON.

The entryman may take advantage of breaking done on the land by a previous oc~
cupant.

First Assistant Seéretary Chandler to the Commissioner of the General
Land Office, July 12, 1890.

I have considered the appeal of George W. Burton from the decision
of your office dated December 28, 1886, in the case of Francis G. Lam-
son . George W. Burton, holding for cancellation the latter’s timber
culture entry for the SE. 1 Sec. 3, T. 3 N., R. 19 W,, Bloomington land
distriet, Nebraska.

August 14, 1884, Burton made entry for gaid tract and on September
16, 1885, Lamsen initiated a contest against the same alleging ¢ that the
" said George W. Burton has failed to plow or break five acres since date
of entry to present time.” *

Hearing was ordered and had. The register and receiver from the
evidence submitted them found in favor of claimant, and dismissed the
contest.
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Contestant appealed and you reversed the finding of the register and
receiver and held the entry for cancellation, whereupon claimant ap-
pealed to this office. _

The testimony offered at the hearing shows that prior to the year
1879, at least eleven acres were broken on the north side of the tractin
dispute, and that said breaking was cultivated and cropped to wheatin
the season of 1879, and that each year thereafter the said eleven acres
were cultivated, and in May, 1884, the same were planted to trees, and
at the date of claimant’s entry there were from thirty to forty additional
acres of breaking on said quarter section. While the testimony in this
case clearly shows that the claimant failed to break or plow five acres
during the first year after his entry, yet, it is sufficiently shown that
during said period he had known that there was at least ten acres of
said land in a good state of cultivation, mellow and friable, and that
its eondition for cropping or tree planting during the second and third
years, was far better than any prairie land which he might break or
backset during the first or second year.

* In the case of McKenzie v. Killgore (10 L. D., 323), it was held that
an entryman may take advantage of breaking done upon the land at
date of his entry, but that the length of time between such former work
and work done by the entryman should be considered as important in
determining whether or not the entryman should have credit for such
- former breaking or plowing. .

In the case at bar the evidence of both parties shows that nearly all
of the trees planted in 1884, wilted and died and that on September 20,
1885 (thirteen months and six days after entry) claimant replowed a
portion of said tree plat, and ‘at the time of the hearing the whole
thereof had been replowed and five acres sowed to winter rye, and that
said eleven acres were then in a good state of cultivation.

In-deciding the case of Burgess ». Hogaboom (10 L. D., 470), it is
held that “ The timber culture law is not run in a cast-iron mould, and
must be construed in the light of reason” and as its object is to en-
courage the growth of forest trees on prairie lands, and requires that
land selected for such purpose should be subdued and made mellew be-
fore the tree seeds, trees or cuttings are planted, and as I find that such
condition was attained in the case at bar, and as your office did not
find any evidence of bad faith on the part of claimant, and as I think
the former plowing was so utilized by-him that it inured to the benefit
of the land, he should have credit therefor. :

The decision of your office is accordingly reversed.
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PRE-EMPTION—-SECOND FILING..
HoMER C. STEBBINS.

A second filing will not be allowed on the ground that the land included in the first
is not habitable, unless it is clearly shown that the settler, in the exercise of or. -
dinary diligence, was unable to discover the true character of said land.

First Aésisttmt Secretary Chandler to the Commissioner of the General
Land Office, July 12,1890.

The appeal from your office decision in the above case is before me,
and the record shows the following facts :

The claimant, Homer C. Stebbins, on April 15, 1886, filed declaratory
statement No. 6660 for the SE. % of Sec. 20, T. 27 N., R. 48 W,, Valen-
tine, Nebraska, alleging settlement April 13th, same year. \

March 25, 1887, George Sutton filed declaratory statement for same
land, which was relinquished and canceled August 27, 1887, and on the
same day Gilbert J. Wilkerson made homestead entry therefor.

Stebbins, on April 24, 1886, filed his second declaratory statement
No. 6832 for the NW. } of Sec. 2, Tp. 25 N,, R. 48 W, alleging settle-
ment April 20th of the same year. On October 13, 1888, he made ap-
plication to the local office to be allowed to amend his first filing, so as
to take the land described in his second filing in lieu of that embraced
in his first, alleging in his affidavit, which was partially corroborated,
that at the time of examining the land embraced in his first filing he
had “met with an accident by the bursting of a gun, which injured his
eyes, and going home made said filing at land office in Valentine.”
That after getting relief, fearing “he had deceived himself,” he went
back to the tract, and found that the land consisted of canons and
gravel hills, and was unfit for a farm. Thereupon he made his second
declaratory statement, embracing the land last above described, moved
on to it in June, 1886, and has lived there ever since, improving it by
a house, out-houses, cellar and well, and by the cultivation of fruits
and vegetables, and now asks that he may be permitted to retain it,
and to that.end prays that the amendment be allowed.

On this showing you refused the amendment, and now hold claim-.
ant’s second filing for cancellation. From this decision he has appealed
to this Department.

- The provisions in relation to change or correction of entries are em-
braced in sections 2369, 2370, 2371 and 2372 of the Revised Statutes.

" Section 2369 provides for change of entry where mistake has beem
made through the fault of the government officers, or error in the pub-
lic records. ‘

Section 2370 extends this provision to cases where patents have is-
sued or may hereafter issue. :

Section 2371 makes the same provision applicable to errors in the
location of land warrants, while section 2372 provides for the correction
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of mistakes made by the-entryman himself in the true numbers of the
tract intended to be entered.

These are all the statutory provisions in relation to change or cor-
rection of entries, and the statute nowhere provides for an amendment
of entry. The Commissioner, however, with the approval of this de-
partment, has from time to time, in the interest of justice and equity,
allowed changes and corrections to be made by amendment, where en-
fry-of a tract of land not intended to be entered has been made through
a mistake of the true numbers, where no intervening rights are dis-
turbed, and where the mistake was through no fault or negligence of
the entryman. Changes of entry or second entries have also been
allowed where after entry it has been discovered that the land is * not
hahitable and the reasons therefor were not discoverable by the exer.
cise of ordinary diligence at the time of making the entry. (Edward
C. Davis, 8 L. D,, 507.) In this case Davis entered and improved a
quarter section in Nebraska, had built a frame house, planted fruit and
shade trees, and had dug a well and discovered that the water obtained
from it was poisonous and could not be nsed by man or beast, and that
no other kind of water could be obtained on his elaim. This Depart-
ment found that by his expenditure upon the land embraced in his
original entry and by his efforts to establish a home there, the claim-
ant had sufficiently shown his good faith in making his first entry.”
The entryman was allowed to make a second entry, on filing a formal
relinquishment of the former, accompanied by an affidavit that he had
not received money or other consideration or promise of consideration
for abandoning his first enfry.

Other cases could be cited where a second filing has been allowed on
discovering that the land embraced in the first entry was not habitable,
butin all these cases the applicant was required to show to the satis-
faetion of the Commissioner, not only that the land was unfit for the
purpose for which it was entered, but also that such defect was not
diseoverable by the exercise of ordinary diligence. -

Now, in the case under consideration there is no pretense that there
was any mistake in the numbers of the first entry, or, in other words,
that the applicantfiled on land different from that whieh he intended to
enter; therefore his application does not come within the letter or
spirit of the statute allowing a change of entry (Sec. 2372 R. 8.).

Does it then come within the cases recognized by the practice of this
Department as entitling applicants to a change of entry or second
filing ? That is to say, does appellaut’s application disclose that the
land embraced in his first filing is not habitable or fit for farming. and
also that this fact was not discoverable by the use of ordinary dili-
gence?

As to the first inquiry, the record shows that the untillable charac.
ter of the land is shown by the affidavit of appellant alone, and while
his application is accompanied by the corroborative affidavit of one Her-
bert M. Anderson, said Anderson in no manner corroborates the affi-
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davit of appellant as to the bad quality of the land. In faet, it would
appear that said Anderson is entirely unaequainted with the character
of the land, or, being acquainted, is nunwilling to make affidavit as to
its untillable character.

Further, it appears from the records that within a year from the date of

appellant’s. first filing, George Sutton filed (and presumably with his
eyes open and unimpaired) on the same tract, and later, in August,
1837, Gilbert J. Wilkerson made a homestead entry therefor, and for
- aught that appears to the contrary is now converting the ¢ canons and
gravel hills” into a home for his family.
_ But conceding that appellant’s affidavit trathfully describes the land;
‘and that the same is not habitable, or, as his affidavits states, is ¢ unfit
for u farm,” did appellant before filing exercise ordinary diligence to
ascertain the quality of the land, or such diligence as, under the prac-
tice of this Department, would entitle him to a second entry?

The evidence as to his diligence consists of his own affidavit alone,
" and is as follows :—

Homer C. Stebbins, being duly sworn, deposés and says that he made a preemption '

D. 8. upon SE. } Seec. 20, Tp. 27, R. 48, Nebraska, and at the time met with an acei-
dent by the bursting of a gun, which injured bis eyes, and going home made said
filing at land